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PREFACE  TO  VOLUME  LVI. 


We  now  enter  on  the  series  of  Manning  and  Granger's 
i  reports  in  the  Court  of  Common  Pleas,  rendered  particularly 
valuable,  as  is  known  to  all  studious  lawyers,  by  the  wealth 
of  erudition  contained  in  Serjeant  Manning's  frequent  notes. 
At  p.  341  is  a  note,  consisting  simply  of  a  familiar  sentence 
of  Horace,  conveying  the  learned  and  ingenious  reporter's 
opinion  of  the  bias  of  special  juries,  in  the  early  years  of  the 
late  Queen,  in  an  action  against  a  brother  magistrate. 

Nixon  v.   Hamilton,  p.  246,  is  one  of  the  class  of  cases, 
perhaps   unfortunate  in  their  inception,  which  went  far  to 
defeat  the  policy  of  the  Acts  establishing  registries  of  deeds 
in   Ireland  and  some  parts  of  England.      If,  however,  an 
earlier  unregistered  deed  was  ever  to  prevail  over  a  later 
registered  one,  the  facts  in  Nixon  v.   Hamilton  could  lead 
to  no  other  result.     It  was  not  a  case  of  constructive  notice ; 
the  solicitor  concerned,  whose  knowledge  in  the  same  trans- 
action  was   imputed   to   his   principal  by  the  general  rule 
of  the  law  of  agency,  had  kept  the  first  deed  off  the  register 
by  gross  and  deliberate  fraud.      The  decision  is  perfectly 
consistent  with  mere  omission  not  to  make  every  possible 
inquiry,  in  such  circumstances  that  the  omission  is  not  even 
negligent,  not  being  held  to  have  the  like  effect :   Agra  Bank 
v.  Barry,  L.  R.  7  H.  L.  135. 

In  Newton  v.  Harland,  p.  488,  it  was  elaborately  discussed 
whether  the  statutes  prohibiting  forcible  entry  made  such 
entry  a  civil  trespass  as  well  as  an  offence  as  between  an 
occupier  holding  without  title  and  the  person  entering  under 
a  rightful  title  but  by  force.  It  cannot  be  said  that  the 
reasoning  of  the  majority  of  the  Court  is  satisfactory,  or 
that,  in  the  absence  of  any  decision  of  a  Court  of  Appeal, 
a  final  solution  has   been   reached.      The   best  opinion   at 
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present  deducible  from  the  authorities  appears  to  be  that 
"  the  wrongful  possessor  "  ejected  by  force  "has  no  remedy 
in  respect  of  the  exercise  of  the  right  of  entry,  because 
he  has  no  civil  right  of  possession — at  least,  as  against  the 
owner — and  the  statutes  do  not  confer  such  right  upon  him. 
But  when  he  complains  of  the  assault  on  himself,  or  the 
damage  to  his  goods,  he  complains  of  a  violation  of  his 
admitted  rights,  and  all  that  the  law  does  is  to  prevent  his 
assailant  from  pleading  lawful  possession  by  way  of  justifica- 
tion "  :  Lightwood,  Possession  of  Land,  p.  142.  This  may 
be  what  the  majority  in  Newton  v.  Harland  decided,  but  it 
is  not  what  they  said. 

Merry  v.  Green,  p.  819,  is  important  in  the  line  of 
authorities,  perhaps  not  wholly  consistent,  certainly  not 
easy  to  reconcile,  which  deal  with  the  position  of  a  finder 
or  unconscious  receiver  of  goods.  The  decision  was  that  the 
purchaser  of  the  bureau  did  not  acquire  any  rightful  posses- 
sion of  its  unknown  contents,  unless  it  was  in  fact  the 
intention  of  the  seller  to  dispose  of  all  the  contents  known 
or  unknown.  If  such  was  not  the  intention,  the  question 
remains  whether  the  buyer  got  no  possession  at  all,  or  a 
possession  in  itself  trespassory,  but  excusable  in  the  first 
instance.  The  last  case  in  which  these  problems  were 
discussed  was  an  almost  exact  repetition,  in  Ireland,  of 
R.  v.  Ashwell,  and  there  was  an  almost  equal  division  of 
the  Judges  :  R.  v.  Hehir  [1895]  2  I.  R.  709. 

Doe  d.  Gilbert  v.  Ross,  pp.  639,  643,  lays  down  the  canon 
that  "the  law  makes  no  distinction  between  one  class  of 
secondary  evidence  and  another,"  when  the  best  evidence  is 
once  shown  to  be  unobtainable  and  secondary  evidence  held 
to  be  admissible.  The  task  of  discrimination  is  then  removed 
from  the  Court  to  the  jury. 

A  curious  and  somewhat  idle  question  was  raised  in 
Willmett  v.  Harmer,  p.  864 — namely,  what  exact  meaning, 
if  any,  the  Common  Law  will  attach  to  an  imputation  of 

polygamy. 

F.  P. 


tat   I 

dy   ! 

Lse 

he 

m. 

le   : 

is 

is 

i- 

7 

t 

f 

t 

r 

■  i 

»    i 


■^ 


JUDGES 


OF  THB 


HIGH   COURT   OF   CHANCERY. 


1840—1842. 


(8  &  4  Vict.— 5  &  6  Vict.) 


Lord  Cottenham,  1886 — 1841 
Lord  Lyndhurst,  1841 — 1846   . 
Lord  Langdale,  1886 — 1851 
Sir  Lancelot  Shadwell,  1827 — 1850 
Sir  J.  L.  Knight  Bruce,  1841—1851 
Sir  James  Wigram,  1841—1850 


Lord  Chancellors. 


Master  of  the  Roll*. 


.j 


Vice -Chancellors. 


COURT  OF  QUEEN'S  BENCH. 


Lord  Dbnman,  1882 — 1850     . 
Sir  Joseph  Littlbdalb,  1824 — 1841  . 
Sir  John  Patteson,  1880 — 1852     . 
Sir  John  Williams,  1884 — 1846 
Sir  John  T.  Coleridge,  1885 — 1858 
Sir  William  Wtightman,  1841—1868 . 


Chief  Justice. 


Jtidges. 


Vlll 


LIST  OF  JUDGES 


COURT  OF  COMMON  PLEAS. 


Sir  N.  C.  Tindal,  1829—1846      . 
Sir  John  B.  Bosanquet,  1880—1842 
Sir  Thomas  Coltman,  1887—1849 
(l)  Thomas  Erskinb,  1889—1844 
Sir  William  H.  Maulb,  1889—1855 
Sir  C.  Crbsswell,  1842—1858 


Chief  Justice. 


\ 


y  Jtuigea. 


COURT  OF  EXCHEQUER, 


Lord  Abinger,  1884 — 1844 
Sir  John  Gurnby,  1882—1845      . 
Sir  E.  H.  Alderson,  1884—1857      . 
Sir  James  Parke,  1884—1856       . 
Sir  Robert  ftf .  Rolfe,  1889—1850    . 


Sir  John  Campbell,  1885 — 1841 
Sir  Thomas  Wilde,  1841 
Sir  Frederick  Pollock,  1841 — 1844 
Sir  Thomas  Wilde,  1889—1841 
Sir  W.  W.  Follett,  1841—1844 


Chief  Baron. 


.  BarotiH. 


A  ttomeyg-General. 


.  Solicitors-General. 


(1)  The  description  of  Mr.  Justice  Erskine  as  a  knight  in  the  earlier 
volumes  of  Manning  and  Granger's  Reports  was  erroneous.  As  a  peer's 
son  he  would  not  have  been  knighted  in  the  ordinary  course ;  and  the  lists 
of  the  Judicial  Committee  in  Moore's  Privy  Council  Reports,  and  of  the 
Benchers  of  Lincoln's  Inn  in  the  Law  List  down  to  1863  (confirmed  by 
the  description  of  the  Right  Hon.  Thomas  Erskine  in  a  deed  of  which  a 
copy  is  before  me),  show  that  in  fact  he  was  not. — F.  P. 
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paging  by  which  the  original  reports  are  usually  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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CHANCEKY. 
PIGGOTT  v.  JEFFERSON.  *8"-  „ 

Feb.  26,  27. 

(12  Simons,  26—27 ;  S.  C.  5  Jur.  796.)  

Shadwell, 
An  executor  who  had  possessed  assets  sufficient  to  pay  a  legacy,  died  v.-C. 

leaving  it  unpaid,  having  charged  his  real  estates  with  his  debts.     The  right  [  26 1 

to  sue  for  the  legacy  as  such,  was  barred  by  lapse  of  time :  Held,  that  it  could 

not  be  claimed  under  the  charge  of  debts  (1). 

A  testatrix  who  died  in  1808,  gave  a  legacy  of  20(M.  to  Mrs. 
Piggott,  the  daughter  of  General  Jefferson,  and  appointed  the 
General  her  executor  and  residuary  legatee.  Mrs.  Piggott  came 
of  age  in  1815.  Her  father  possessed  assets  of  the  testatrix 
sufficient  to  pay  the  legacy,  and  died  in  1824,  having,  by  his  will, 
charged  his  real  estates  with  payment  of  his  debts.  Mrs.  Piggott 
died  in  1888,  without  having  been  paid  her  legacy.  Her  personal 
representative  now  claimed  it,  with  interest  from  a  year  after  the 
testatrix's  death,  as  a  debt  due  from  the  General  and  payable  out 
of  his  real  estates,  under  the  charge  contained  in  his  will,  his 
personal  estate  being  insufficient  to  pay  it. 

Mr.  Knight  Bruce  and  Mr.  Shadwell  for  the  plaintiff. 

Mr.  Russell  and  Mr.  Bacon  for  the  defendant.     *     *     * 

Mr.  Knight  Bnwe,  in  reply,  said  that  the  charge  of  debts  in        [  27  ] 
General  Jefferson's  will  created  a  trust,  and  that  no  length  of  time 
would  bar  a  trust. 

( 1 )  Legacies  charged  on  land  are  not      38  Yict.  c.  57,  s.  1 0),  but  that  section  does 
now  protected  by  an  express  trust  (37  &      n<*t  apply  to  other  legacies.—  O.  A.  S. 

R.B. — VOL.  LVI,  1 
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Jefferson. 


The  Vice-Chancellor  : 

I  think  that  the  plaintiff's  demand  is  barred  by  length  of  time. 

Taking  it  to  be  now  admitted  that  General  Jefferson  possessed 
assets  of  the  testatrix  sufficient  to  pay  the  legacy,  the  plaintiff  must, 
in  the  first  instance,  show  his  right  to  sue  for  payment  of  it,  as  a 
legacy,  out  of  the  testatrix's  personal  estate.  By  the  40th  section 
of  the  Act  of  Will.  IV.,  the  20  years  began  to  run  from  the  time 
when  Mrs.  Figgott  attained  21,  which  was  in  1815 ;  and  if  the 
right  to  sue  for  the  legacy,  is  barred  by  lapse  of  time,  how  can  you 
revive  that  right  in  another  form  ?  By  possessing  assets  of  the 
testatrix,  General  Jefferson  became  liable  to  pay  the  legacy,  that  is, 
he  became,  in  a  certain  sense,  a  debtor  to  the  legatee  for  the 
amount  of  it ;  but  you  can  not  say  that  he  or  his  estate  continues 
liable,  unless  you  show  that  the  party  claiming  the  legacy,  has 
come  in  time  to  demand  it  out  of  the  assets  possessed  by  him. 
You  can  not,  by  treating  him  as  a  debtor,  prolong  the  time  for 
claiming  the  legacy.  Consequently,  the  claim  made  by  this  bill, 
can  not  be  sustained. 


1841. 

March  5. 

SH  A  DWELL, 

V.-C. 

[42] 


STAMMERS  v.  HALLILEY. 

(12  Simons,  42—45;  S.  C.  5  Jur.  817.) 

Where  legacies  are  given  by  a  codicil  in  which  the  testator  has  expressly 
stated  himself  to  be  satisfied  that  his  estate  will  be  more  than  sufficient  to 
pay  legacies  previously  given  by  his  will,  the  previously  given  legacies  have 
priority  in  case  of  deficiency.  A  legacy  subsequently  given  by  a  later 
codicil  in  substitution  for  one  of  the  legacies  given  by  the  will  had  similar 
priority  over  the  legacies  thus  given  by  the  former  codicil. 

The  bill  in  this  cause  was  filed  by  Martha,  the  wife  of  the 
defendant  Joseph  Stammers,  by  her  next  friend,  on  behalf  of 
herself  and  all  other  the  unsatisfied  pecuniary  legatees  of  John 
Halliley,  her  late  father. 

The  testator,  by  his  will,  dated  the  1st  of  June,  1827,  gave  to  his 
wife,  Sarah  Halliley,  the  sum  of  l,000i.  in  lieu  of  dower,  and  the 
sum  of  4,0002.  to  trustees,  in  trust  for  the  plaintiff's  separate  use 
for  life,  and,  after  her  decease,  in  trust  for  her  children ;  and  he 
gave  sums  of  the  same  amount  upon  like  trusts  for  the  benefit  of 
his  four  other  daughters  and  their  children.  By  a  codicil  dated  the 
28th  of  January,  1828,  after  reciting  that,  by  his  will,  he  had  given 
to  or  settled,  upon  his  five  daughters,  fortunes  in  money,  which  he 
was  satisfied  his  property  would  allow  of  being  increased,  he  gave, 
to  each  of  them,  the  sum  of  500Z.,  and  directed  it  to  be  paid  to 
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them,  with  interest  at  51.  per  cent.,  without  being  settled  on  them,  stammers 
by  two  equal  instalments,  one  at  the  expiration  of  one  year,  and  hallilby. 
the  other  at  the  expiration  of  two  years  after  his  death.  The 
testator  made  another  codicil,  dated  the  29th  of  May,  1828,  by 
which,  after  reciting  that  he  had,  by  his  will,  given  to  his  wife  a 
legacy  of  1,00(M.,  he  revoked  that  legacy,  and  bequeathed  to  her  a 
legacy  of  3,000Z.  in  lieu  of  it. 

The  testator  died  on  the  16th  of   August,  1828.     His  assets 
having  proved  insufficient  to  pay  the  legacies  *given  by  his  will       [  *43  ] 
and  codicils  in  full,  one  question  in  the  cause  was  whether  the 
legacies  given  by  the  first  codicil  were  to  be  postponed  to  those 
given  by  the  will. 

Mr.  Jacob  and  Mr.  Prendergast  for  the  plaintiff,  and 

Mr.  Knight  Bruce  and  Mr.  Elmsley,  for  defendants  in  the  same 
interest,  said  that  as  the  testator,  in  the  codicil  in  which  he  gave 
the  additional  legacies  to  his  daughters,  had  expressed  his  satis- 
faction that  his  property  would  allow  of  the  fortunes  which  he  had 
provided  for  them  by  his  will,  being  increased,  he  had  declared,  in 
effect,  that  he  did  not  intend  those  additional  legacies  to  be  paid, 
unless  his  property  should  be  more  than  sufficient  to  pay  the 
legacies  given  by  the  will,  in  full.  They  relied  on  The  Attorney- 
General  v.  Robins  (1). 

Mr.  Girdlestone  and  Mr.  Goulbum,  for  the  defendant,  Joseph 
Stammers,  contended  that  the  legacies  given  by  the  will  and  those 
given  by  the  codicils,  were  to  be  paid  pari  passu.  They  cited 
Beeston  v.  Booth  (2),  and  Blower  v.  Morret(z),  and  added  that  the 
passage  in  the  first  codicil  which  had  been  relied  on  by  the  plain- 
tiff's counsel,  expressed  nothing  more  than  what  was  in  the  mind 
of  every  testator  and  was  the  natural  inference  from  the  act  of 
giving  legacies ;  for  every  testator  was  satisfied  that  his  property 
would  be  fully  sufficient  to  pay  all  his  legacies  :  that  the  language 
of  the  testator  in  The  Attorney-General  v.  Robins ,  differed,  materially, 
from  that  used  by  the  testator  in  the  present  *case ;  for,  there,  the  [  *44  ] 
testator  said  merely  that  he  apprehended  that  there  would  be  a 
surplus  of  his  personal  estate  ;  so  that  he  expressed  a  doubt  upon 
the  subject,  and  it  was  to  be  inferred  that  he  had  given  the  further 

(1)  2  P.  Wms.  23.  (3)  2  Ves.  Sen.  420. 

(2)  20  li.  R.  287  (4  Madd.  161). 

1—2 


1841.     CH.     12  SIMONS,  44—45. 


[r.b. 


Stammkbs 

v. 
Halliley. 


[  *to  ] 


legacies  with  reference  to  that  doubt ;  but,  in  the  present  case,  the 
testator  said  that  he  was  satisfied  that  his  property  would  be  more 
than  sufficient  to  pay  the  legacies  given  by  his  will :  that,  at  all 
events,  there  was  no  ground  whatever  for  contending  that  the 
legacy  of  3,0002.  given  by  the  second  codicil,  was  to  be  paid  in 
priority  to  the  legacies  given  by  the  first  codicil. 

The  Vice-Chancellor  : 

I  have  read  through  the  will  and  codicils,  and  I  can  not  say  that 
I  see  any  substantial  distinction  between  this  case  and  the  case  of 
The  Attorney-General  v.  Robins. 

It  is  observable  that,  in  that  case,  the  M.  B.  says  that  the  legacies 
at  the  latter  end  of  the  will,  were  given  on  the  presumption  that 
there  would  be  a  surplus ;  and,  afterwards,  he  says  that  the  codicil 
must  be  taken  as  part  of  the  will.  But,  in  the  codicil,  the  testator 
provides  for  there  being  a  deficiency ;  which  does  not  show  that  he 
had  a  very  strong  presumption  or  apprehension  that  there  would 
be  a  surplus. 

However,  that  case  is  so  like  the  present  that,  unless  it  involves 
some  clear  violation  of  principle  (which  I  do  not  think  it  does),  I 
must  be  bound  by  it. 

Here  the  second  codicil  does  not  increase  the  fund,  nor  does  it 
show  that  the  testator  had  altered  the  view  which  he  took  of  the 
amount  of  his  property  when  he  made  his  first  codicil.  Indeed  the 
second  codicil  confirms  (l)  *the  first,  as  it  stood  at  the  time,  that  is, 
with  the  expression  of  satisfaction  in  it.  Therefore,  if  there  is  any 
distinction  between  this  case  and  The  Attorney -General  v.  Robins, 
this  case  is  the  stronger  one  for  holding  that  the  legacies  given  by 
the  first  codicil,  are  postponed  to  those  given  by  the  will,  and  also 
to  the  3,0O0Z.  given  by  the  second  codicil. 


1841. 

March  10,  11, 
12,  13,  15. 

Shadwkll, 
V.-C. 

r*9] 


TURNER   v.   TRELAWXY(2). 

(12  Simons,  49—74 ;  S.  C.  10  L.  J.  Ch.  249  ;  5  Jur.  698.) 

Bankrupt — Assignee — Purchase  of  bankrupt's  property — Breach  of  trust — 
Principal  and  agent — Laches—  Length  of  time. 

A.  and  B.  held  more  than  a  third  of  the  shares  in  a  Cornish  mine,  which 
was  a  losing  concern  and  the  shares  were  of  very  little  if  any  value,  when 
in  January,  1820,  A.  and  B.  became  bankrupt.    At  a  meeting  of  the  other 


(1)  The  second  codicil,  as  set  forth 
in  the  brief,  with  which  alone  the 
reporter  was  furnished,  contained  no 


express  confirmation  of  the  first. 

(2)  Farrar  v.  Farrara,  Ltd.  (1888) 
40  Ch.  D.  39.3. 
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shareholders,  held  in  February,  at  which  G.,  though  not  then  a  shareholder, 
was  present,  it  was  resolved,  in  order  to  prevent  the  mines  from  being  aban- 
doned and  the  injury  which  the  neighbourhood  would  sustain  thereby,  that  a 
new  Company  should  be  formed,  consisting  of  old  shareholders  and  of 
persons  who  might  be  inclined  to  purchase  shares  in  the  mine,  and  that,  for  the 
security  of  the  latter,  the  mine  should  be  sold  under  a  decree  of  the  Court 
of  Stannaries,  and  the  debts  of  the  mine  paid  with  the  proceeds.  Shortly 
afterwards,  G.  was  appointed  assignee  of  the  bankrupts ;  and  then,  in  order 
to  avoid  the  responsibility  of  continuing  to  hold  their  shares,  he  relinquished 
them  under  counsel's  advice.  Afterwards  the  shares  were  disposed  of 
amongst  old  and  new  adventurers,  and  G.,  who  had  proposed  to  the  trustees 
for  the  defendant,  then  a  minor,  to  take  some  of  the  shares,  agreed  to  take 
eleven,  for  himself  and  friends;  and  about  the  same  time  the  trustees 
authorized  him  to  take  four  shares  for  the  defendant.  The  mine  was  after- 
wards sold,  in  the  Court  of  Stannaries,  to  G.  on  behalf  of  the  new  Company : 
the  purchase  money  was  paid  into  Court,  and  then  applied  to  pay  the  debts 
of  the  mine.  Soon  afterwards  the  defendant  came  of  age ;  and  his  agents 
paid  G.  for  the  four  shares  at  the  rate  at  which  he  had  purchased  the  eleven, 
and  the  four  shares  were  transferred  into  defendant's  name.  The  mine 
continued  to  be  a  losing  concern  to  the  new  Company,  until  after  they  had 
prevailed  on  defendant,  who  was  the  owner  of  the  freehold,  to  accept  a 
surrender  of  the  lease  under  which  it  had  been  held,  and  to  grant  a  new 
lease  at  reduced  dues,  and  including  new  mining  ground.  Afterwards  G. 
was  removed  from  the  assigneeship,  and  a  renewed  commission  was  issued, 
under  which  the  plaintiff  was  chosen  assignee  of  the  bankrupts. 

Notwithstanding  the  term  granted  by  the  old  lease  had  long  expired,  and 
the  defendant  had  no  knowledge  of  the  bankruptcy,  and  fifteen  years  had 
elapsed  during  which  there  had  been  a  large  expenditure  on  the  mine,  the 
Court  declared  the  defendant  to  be  a  trustee  of  his  shares  in  the  mine, 
including  the  new  ground,  and  decreed  him  to  account  for  and  pay,  to  the 
plaintiff,  the  profits  thereof. 


Turner 
Tbblawny. 


In  and  before  1819,  Messrs.  J.  and  T.  Gundry  were  the  owners 
of  more  than  one-third  of  the  shares  in  certain  mines  in  Cornwall, 
which  were  held  for  terms  of  years  ending  in  1881,  which  had  been 
granted  by  George  Woolcombe  and  George  Leach,  the  trustees 
under  the  will  of  the  defendant's  late  father.  At  the  end  of  1819 
and  the  beginning  of  1820,  the  Messrs.  Gundry  were  much  embar- 
rassed in  their  circumstances,  and  were  greatly  indebted  to  the 
mines ;  and,  owing  principally  to  their  embarrassments  and  mis- 
management, the  mines  were  a  losing  concern ;  and  there  was 
reason  to  apprehend  that  the  working  of  them  must  cease. 

In  the  early  part  of  January,  1820,  the  late  Mr.  Grylls,  who  was 
a  gentleman  of  considerable  influence  and  property  in  the  neigh- 
bourhood, exerted  himself  to  keep  the  mines  in  work,  as  they 
afforded  employment  to  a  great  number  of  labourers,  and  tended  to 
promote  the  trade  of  the  neighbouring  town  of  Helston.  Accord- 
ingly, on  the  6th  of  January,  1820,  he  wrote  to  Mr.  Henry  Wool- 
combe, the  solicitor  to  the  trustees,  stating  that  the  mines  could 
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Turnkk      not  at  the  then  price  of  tin,  be  worked  bo  as  to  do  more  than  pay 

mm 

Trjslawny.  their  expenses,  that  the  trustees  must  feel  the  necessity  (if  they 
could  not  give  immediate  assistance)  of  promising  that  the  matter 
[  *51  ]  should  be  taken  into  consideration  as  soon  as  the  defendant,  *the 
tenant  in  fee  under  the  will  (but  who  was  not  then  quite  of  age), 
should  attain  21,  and  that  an  abatement  in  the  dues  payable  for  the 
mines  would  induce  the  adventurers  to  continue  the  working  of 
them  with  spirit. 

On  the  20th  of  January,  1820,  a  commission  issued  against 
Thomas  Gundry,  and,  on  the  same  day,  a  commission  issued 
against  John  Gundry,  under  which  they  were  found  bankrupts 
respectively.  On  the  24th  of  the  same  month,  a  joint  commis- 
sion issued  against  them,  under  which  also  they  were  declared 
bankrupts. 

On  the  5th  of  February,  1820,  a  meeting  of  the  adventurers  was 
held,  at  which  Grylls,  though  he  had  then  no  interest  in  the  mines, 
was  present ;  and  it  was  then  resolved,  as  the  only  measure  that 
could  prevent  the  mines  from  stopping,  that  at  least  one-half  of 
them  should  be  offered  for  sale  at  the  price  of  5001.  per  share  ;  and, 
in  case  that  one-half  could  be  disposed  of  at  that  rate,  it  was  pro- 
posed, for  the  security  of  the  new  adventurers,  that  the  mines, 
materials,  and  halvans  should  be  sold  by  the  decree  of  the  Vice- 
Warden  of  the  Stannaries,  and  entered  upon  as  on  the  1st  of 
February  then  instant,  clear  of  all  debts  and  demands  contracted 
before  that  day ;  that  the  amount  of  shares  to  be  sold  to  new 
adventurers,  should  be  paid  into  the  Vice-Warden's  Court ;  that  the 
sum  which  might  be  raised  from  John  Gundry's  shares  should  be 
appropriated  to  pay  the  amount  due  from  the  mines  to  the  end  of 
October  then  last ;  that  the  old  adventurers  who  should  continue 
their  shares,  should  give  an  undertaking,  to  the  Vice- Warden,  to 
pay  their  proportions  of  the  deficiency  which  might  remain  due, 
from  John  Gundry,  after  the  produce  of  his  shares  should  have 
[  *r>2  J  been  appropriated  as  above  ;  that  communication  *should  be  made, 
to  Mr.  Grylls,  respecting  the  purchase  of  the  half  of  the  mines 
agreed  to  be  offered  for  sale,  and  that  he  should  be  requested  to 
correspond  with  such  persons  as  might  be  willing  to  become  pur- 
chasers thereof,  and  that  the  adventurers  present  at  the  meeting 
would  endeavour  to  dispose  of  some  part  thereof  amongst  their 
friends. 

Mr.  Grylls  did  not  sign  these  resolutions ;  but,  in  consequence 
of  them,  he  applied  to  several  persons  to  take  shares  in  the  mines ; 
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but  neither  he  nor  any  of  the  adventurers  could  then  dispose  of      Turneb 
any  of  the  shares.  trelI'wny. 

On  the  15th  of  February,  1820,  Grylls  and  Charles  Bead  were 
chosen  assignees  of  John  Gundry's  separate  estate;  and  the 
creditors  present  on  that  occasion,  authorized  the  assignees  to 
relinquish  J.  Gundry's  shares  in  the  mines,  to  the  other 
adventurers. 

On  the  16th  of  February,  1820,  another  meeting  of  the  adven- 
turers was  held,  at  which  also  Grylls  was  present ;  and  it  was  then 
resolved  that  the  principal  creditors  of  the  mines,  should  imme- 
diately petition  the  Vice- Warden  of  the  Stannaries  for  a  decree 
to  procure  the  payment  of  the  sums  due  to  them ;  and  that  they 
should  represent,  to  the  Vice- Warden,  at  the  same  time,  that  there 
was  a  great  number  of  other  creditors,  and  request  him  to  appoint 
a  day  for  the  proof  of  their  claims  before  his  secretary,  with  a  view 
to  have  a  decree  for  the  sale  of  the  mines,  materials,  and  halvans, 
for  the  purpose  of  defraying  the  whole  sum  which  might  be  due  ; 
that  the  Vice-Warden  should  be  then  petitioned  for  a  decree  to  sell 
the  mines  &c,  in  one  lot ;  that  the  proceeds  of  the  sale  should  be 
paid  into  the  Vice-Warden's  Court,  and  be  considered  in  precisely 
the  same  situation,  with  respect  to  the  claims  of  the  creditors,  as 
*the  mines  &c.  would  have  been  if  no  sale  had  taken  place.  [  *53  ] 

On  the  18th  of  February,  1820,  Grylls  and  Read  were  chosen 
assignees  of  Thomas  Gundry's  separate  estate,  and,  on  the  23rd  of 
the  same  month,  they  were  chosen  assignees  of  J.  and  T.  Gundry's 
joint  estate. 

On  the  18th  of  that  month,  Grylls  and  Bead  relinquished,  to  the 
continuing  adventurers,  the  shares  of  both  John  and  Thomas 
Gundry  in  the  mines,  in  order,  as  the  answer  alleged,  to  protect 
themselves  from  the  future  responsibility  which  they  would  have 
incurred,  to  a  great  extent,  if  they,  as  assignees  of  insolvent  estates, 
had  continued  adventurers  in  the  mines,  and  from  which  they  had 
no  prospect  of  being  otherwise  relieved,  after  the  refusal  of  so  many 
persons  to  take  shares  in  the  mines :  for,  as  the  defendant  believed, 
the  produce  of  the  mines  did  not  then  pay  the  expenses  thereof,  and 
the  debt  on  them  then  exceeded  the  value  thereof  and  of  the 
property  belonging  thereto. 

On  the  28rd  of  February,  1820,  another  meeting  was  held  (at 
which  also  Grylls  was  present)  between  the  old  adventurers  and 
persons  who  had  then  proposed  to  become  new  adventurers  in  the 
mines,  for  the  purpose  of  coming  to  an  arrangement  as  to  the  terms 
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Turner  upon  which  the  new  adventurers  were  to  take  up  their  shares  ;  and 
TrelIwny  ^  was  then  resolved  that  four  persons  should  be  appointed  to  value 
the  materials,  halvans  (l)  Ac.  on  the  mines,  two  by  the  old  and  two 
by  the  proposed  adventurers,  and  that  the  mines  (l)  should  be  sold 
at  the  valuation  to  be  so  made  ;  and  such  of  the  parties  as  were  old 
adventurers,  agreed  to  take  such  additional  shares  as  were  set 
[  *54  ]  *  opposite  their  respective  names,  and  such  of  them  as  intended  to 
become  adventurers,  to  take  such  shares  as  should  be  set  opposite 
their  respective  names  :  and  it  was  further  resolved  that  immediate 
measures  should  be  taken  to  induce  the  Vice-Warden  to  grant  a 
decree  for  the  sale  of  the  mines,  in  order  to  pay  the  debts  due  in 
January  then  last ;  and  that,  in  case  of  such  sale  at  the  valuation 
above  mentioned  or  at  any  higher  sum,  the  purchase  money  should 
be  paid  into  the  Vice- Warden's  Court,  and  be  considered  precisely 
in  the  same  situation  with  respect  to  the  responsibility  of  the  then 
adventurers,  as  the  mines,  materials  &c.  would  have  been  in  if  no 
such  sale  had  taken  place. 

Grylls  signed  these  resolutions  as  taking  three  shares ;  and,  on 
the  29th  of  February,  he  wrote  a  letter  to  Henry  Woolcombe,  as  the 
solicitor  to  the  defendant's  trustees,  enclosing  the  last-mentioned 
resolutions,  and  stating  that  some  of  the  shares  which  had 
been  relinquished,  had  been  taken ;  but  he  despaired  of  finding 
persons  to  take  the  remaining  shares,  and  that  the  consequence 
would  be  that  the  working  of  the  mines  must  stop,  which 
would  be  very  injurious  to  the  defendant's  interest  and  to  the 
neighbourhood. 

On  the  8th  of  March,  1820,  Grylls  wrote  another  letter  to 
H.  Woolcombe,  proposing  that  three  shares  should  be  taken  for  the 
defendant.  On  the  11th  of  March,  H.  Woolcombe  wrote,  in  answer, 
that  he  would  desire  a  person,  named  Davey,  to  visit  the  mines,  and 
that,  if  he  recommended  the  trustees  to  purchase  the  three  shares, 
they  would  do  so,  provided  that  Grylls  could  advance  the  money 
and  not  require  payment  until  September  then  next.  H.  Wool- 
combe wrote  to  Davey  accordingly;  and,  on  the  15th  of  March, 
[  *ob  ]  Davey's  son  answered  the  *letter  for  his  father  (who  was  absent  in 
Wales),  saying,  that  he  had  shown  H.  Woolcombe's  letter  to  Captain 
William  Francis,  who  had  lately  inspected  the  mines  for  some 
gentlemen  in  the  neighbourhood,  and  that  Francis  thought  it  was 
doubtful  whether  the  mines  could  pay  their  way,  but  that  it  would 
be  advantageous  to  the  lord  (meaning  the  defendant)  if  it  should  be 

(1)  So  in  brief. 
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the  means  of  continuing  the  working  of  the  mined,  as  the  dues      Turner 
would  more  than  pay  the  probable  loss  on  the  three  shares.  Trelawny. 

In  the  interval  between  the  23rd  of  February  and  the  22nd  of 
March,  1820,  Grylls  prevailed  on  several  of  the  persons,  who,  by 
the  resolutions  of  the  23rd  of  February,  had  agreed  to  take  shares, 
to  take  further  shares  in  the  mines ;  and,  on  the  22nd  of  March, 
another  meeting  was  held,  at  which  the  persons  present  agreed  to 
take  such  shares  as  were  set  opposite  to  their  respective  names  on 
the  conditions  expressed  in  the  resolutions  of  the  23rd  of  February ; 
and  Grylls  signed  the  resolutions  of  the  22nd  of  March,  as  taking 
eleven  shares,  "  for  self  and  friends." 

About  this  time,  but  when  in  particular  did  not  appear,  Henry 
Woolcombe  authorized  Grylls  to  take  four  shares  for  the  defendant. 

On  the  23rd  of  March,  an  amicable  suit  was  instituted  in  the  < 

Vice- Warden's  Court,  by  certain  creditors  of  the  mines,  against 
several  of  the  adventurers,  and  also  against  Grylls  and  Bead  as  the 
assignees  of  the  bankrupts,  in  pursuance  of  the  arrangement  which 
had  been  made  at  the  meetings  before  mentioned. 

On  the  20th  of  April,  1820,  Grylls,  by  the  advice  of  counsel  and 
with  the  consent  of  the  creditors  of  the  *bankrupts  present  at  a  [  *56  ] 
meeting,  relinquished  the  shares  of  the  bankrupts  in  the  mines  and 
in  the  materials,  halvans  and  other  property  belonging  thereto,  the 
previous  relinquishment  of  the  18th  of  February  having  extended 
to  the  mines  only.  Other  adventurers  also  relinquished  their 
shares  in  the  mines,  some  at  the  same  time,  and  some  previously : 
and  one  of  them,  who  held  four  shares,  relinquished  them  in 
September,  1821. 

On  the  25th  of  April,  1820,  the  separate  commissions  against 
John  and  Thomas  Gundry  were  superseded. 

On  the  9th  of  May,  the  suit  in  the  Vice- Warden's  Court  was 
heard ;  and  a  decree  was  made  directing  the  mines,  materials  &c. 
to  be  sold  for  the  payment  of  the  debts  due  to  the  creditors  of  the 
mines.  On  the  2nd  of  June,  1820,  Grylls  was  authorized,  by  the 
adventurers,  to  attend  at  the  sale  and  to  purchase  the  mines  &c. 
on  their  behalf  for  18,000Z.  The  sale  under  the  decree  was  adver- 
tised for  the  5th  of  June ;  but,  owing  to  some  misunderstanding,  it 
did  not  take  place  until  the  following  day.  Grylls  was  the  only 
bidder  at  it,  and  the  mines  were  knocked  down  to  him  for  18,0002. 
That  sum  was  afterwards  paid,  in  obedience  to  an  order  of  the 
Court,  into  a  bank,  and  applied  in  payment,  as  far  as  it  would 
extend,  of  the  debts  due  from  the  mines. 
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Tubneb  The  defendant  attained  21   in  June,  1820,  and,  in  November 

Tbbla'wky.  following,  his  agents  paid  to  Grylls  the  price  of  the  four  shares 
which  he  had  purchased  for  the  defendant ;  and  those  shares  were 
then  transferred,  in  the  cost-book  of  the  mines,  from  Grylls's  name 
to  the  defendant's.  In  1829,  Grylls  and  Bead  were  removed  from 
[  *57  J  being  assignees,  under  an  order  made  in  the  bankruptcy,  *and  a 
new  commission  was  issued,  under  which  the  plaintiff  and  two  other 
persons  since  deceased,  were  chosen  assignees  of  the  bankrupts' 
estates.     In  1884,  Grylls  died. 

The  bill,  which  was  filed  in  September,  1835,  contained  allega- 
tions tending  to  impute  fraudulent  and  improper  motives  to  Grylls, 
in  engaging  in  the  transactions  above  mentioned ;  and  it  charged 
that  the  mines  had  been,  from  the  commencement  of  those  transac- 
>  tions  and  still  were,  very  profitable;  and  that  the  eleven  shares 

which  Grylls  had  purchased,  were  part  of  the  shares  of  the  bank- 
rupts ;  that  Grylls  purchased  those  shares  when  he  was  assignee  of 
the  bankrupts,  and  that  the  defendant  purchased  his  four  shares, 
part  of  the  eleven,  through  the  means  of  Grylls,  and  that  Grylls 
purchased  those  four  shares  for  the  defendants  benefit,  having  been 
authorized  so  to  do  as  before  mentioned. 

The  bill  prayed  that  the  defendant  might  be  declared  to  be  a 
trustee  of  the  four  shares  for  the  plaintiff,  and  might  be  decreed 
to  transfer  them  to  the  plaintiff,  and  to  account  for  and  pay  to  him 
the  profits  thereof  from  June,  1820. 

The  defendant  said,  in  his  answer,  that  he  had  not,  nor,  as  he 
believed,  had  the  trustees  of  his  late  father's  will  or  either  of  them, 
nor,  as  he  believed,  had  Henry  Woolcombe,  at  or  before  the  time 
when  he  took  to  his  four  shares,  or  at  or  before  the  time  when  the 
purchase  money  was  paid  for  the  same,  any  notice  or  information 
of  the  circumstances  alleged,  in  the  bill,  to  have  attended  the  sale 
of  the  mines,  or  of  any  circumstances  whatsoever  whereby  such 
sale  or  the  title  of  purchasers  under  the  same,  could  be  impeached, 
and  that  he  considered  the  transaction  as  being  the  formation  of  a 
[  *58  J  *new  Company  of  adventurers,  the  old  Company  being  unable  to 
carry  on  the  mines.  The  answer  further  stated,  and  there  was 
evidence  tending  to  show  that  the  mines  continued  to  be  a  losing 
concern  for  a  considerable  time  after  the  new  adventurers  became 
concerned  therein;  and  that  they  sustained  a  loss  thereby  of 
upwards  of  5,000Z. ;  that,  from  representations  made  to  the  defen- 
dant, he  was  satisfied  that,  unless  he  consented  to  reduce  the  dues 
and  to  grant  new  setts  at  reduced  dues,  including  additional  mining 
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ground,  the  mines  could  not  be  carried  on  and  would  be  abandoned*;  Turner 
wherefore  he  agreed  to  grant  and  did,  in  December,  1821,  grant  tbklawny. 
new  leases  or  setts  to  the  adventurers,  by  which  not  only  reduced 
dues  were  reserved  to  him,  but  additional  mining  ground  was 
granted;  that,  on  the  granting  of  the  new  leases  or  setts,  the 
former  ones,  which  would  have  expired  in  March,  1881,  were 
delivered  up,  and  that,  in  consequence  thereof  and  of  discoveries 
which  had  been  made  of  valuable  tin  and  copper  ore,  the  mines 
comprised  in  the  new  setts  (in  the  working  of  which  and  in  making 
the  discoveries  therein,  considerable  expenses  had  been  incurred  by 
the  new  adventurers)  had,  since  July,  1822,  become  productive  and 
profitable :  but  the  defendant  believed  that  the  loss  which  he  had 
sustained  by  reducing  the  dues  reserved  to  him  by  the  old  setts, 
greatly  exceeded  the  profits  of  his  shares  down  to  the  time  when 
the  old  setts  expired. 

Mr.  Jacob,  Mr.  G.  Richards  and  Mr.  Follett,  for  the  plaintiff, 
[cited  Ex  parte  Bennett  (l),  Cooke  v.  Collingiidge  (2),  Wedderburn  v. 
Wedderburn  (3),  Wilson  v.  Moore  (4).] 

Sir  William  Follett,  Mr.  Knight  Bruce,  Mr.  Sharpe,  and  Mr.         [  63  ] 
Steere,  for  the  defendant : 

*  *  The  relinquishment  of  the  bankrupts'  shares  in  the  mines  [  64  ] 
by  the  assignees,  was  a  right  and  proper  act :  it  was  done  with  the 
advice  of  counsel ;  and  was  the  necessary  consequence  of  the  bank- 
ruptcy of  the  Gundrys,  and  of  the  circumstances  under  which  the 
mines  were  placed  at  that  time:  for  they  were  then  a  losing 
concern,  and  the  Gundrys  were  greatly  indebted  to  them.  Other 
shareholders  also  relinquished  their  shares.  By  the  relinquish- 
ment, the  interest  which  the  bankrupts  had  in  the  mines,  was  put 
an  end  to.  *  *  There  is  no  evidence,  as  there  was  in  Ex  parte 
Bennett,  that  the  shares  were  sold  for  less  than  their  value :  on  the 
contrary,  it  is  proved  that  they  were  absolutely  unsaleable;  and 
the  assignees  relinquished  them,  in  order  to  avoid  any  further  loss. 
It  is  proved  also  that,  for  18  months  after  the  formation  of  the  new 
Company,  the  mines  continued  to  be  a  losing  speculation,  and  that, 
in  those  18  months,  a  loss  of  above  5,000/.  had  been  incurred. 
*     *     Besides,  the  bankrupts  owed  a  very  large  debt  to  the  mines,         [  65  ] 

(1)  8  B.  B.  1  (10  Ves.  361).  My.  &  Cr.  41). 

(2)  23  It.  B.  155  (Jac.  607).  (4)  36  B.  B.  272  (1  My.  &  K.  126, 

(3)  44  B.  K.  331  (2  Keen,  722;    4      337). 
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Turner  to  which  their  shares  were  subject ;  it  was  quite  impossible  there- 
Tbelawky.  fore  that  their  shares  could  have  been  turned  to  any  advantage  for 
their  estate.  *  *  If  then  the  relinquishment  was  a  right  and 
proper  act,  one  which  it  was  the  duty  of  the  assignees  to  do,  and 
which  was  done  by  them  with  the  consent  of  the  creditors,  on  what 
ground  can  the  plaintiff  be  entitled  to  the  relief  which  he  asks ;  for, 
by  the  relinquishment,  the  interest  of  the  bankrupts  was  entirely 
gone.  Since  that  act  was  done,  there  has  been  a  great  lapse  of 
time;  nothing,  however,  has  occurred  or  could  have  occurred  to 
t  66  J  render  the  transaction  invalid.  *  *  The  defendant  became  an 
adventurer  in  the  mines,  precisely  in  the  same  way  as  any  of  the 
other  adventurers,  that  is,  he  took  a  certain  number  of  shares  and 
paid  a  certain  sum  for  them.  That  sum  passed  through  Grylls's 
hands,  as  did  the  money  which  the  other  adventurers  paid :  because 
Grylls  had  become  the  purchaser  of  the  whole  of  the  mines,  under 
L  *67  ]  the  decree  in  the  Vice-Warden's  Court,  in  pursuance  of  *the 
arrangement  made  by  the  adventurers;  and,  consequently,  the 
different  adventurers  paid  him  for  their  shares,  and  he  paid  what 
he  received  into  a  bank,  and  the  money  was  afterwards  paid  out  to 
the  different  creditors  of  the  mines. 

(The  Vice-Chancellor  :  Therefore  you  refer  the  purchase  made 
on  the  defendant's  account,  to  the  fact  that  Grylls,  under  the 
decree,  had  become  the  purchaser  of  the  whole.) 

That  is,  we  submit,  the  correct  view  of  the  matter.     *     *     * 
[  68  ]  The  parties  interested  in  the  bankrupt's  estate  were  cognizant, 

in  1825,  of  all  the  facts  on  which  this  bill  is  founded  :  why  then 
was  the  institution  of  this  suit  delayed  until  1885  ?  In  1825  they 
proceeded  against  Mr.  Grylls;  why  did  they  not  then  proceed 
against  the  defendant  ?  Instead  of  doing  so,  they  have  laid  by  until 
the  mines  have  been  made  profitable  by  means  of  a  large  expendi- 
ture of  capital,  and  in  consequence  of  the  new  setts  that  have  been 
granted,  including  new  mines,  and  on  terms  much  less  advan- 
tageous to  Mr.  Trelawny  than  the  old  ones.  The  case  of  Xorivay 
v.  Roue  (l)  is  an  authority  that  the  circumstance  of  the  plaintiff 
having  laid  by,  until  the  expenditure  has  taken  place,  is  alone  suffi- 
cient to  prevent  this  Court  from  giving  the  relief  that  is  asked  by 
this  bill.     Mtiskettv.  Hill (2)  was  another  case  relating  to  mines; 

(1)  12  R.  R.  157  (19  Ves.  144;  see  (2)  An  unreported  case,  before  the 

159).  Lord  Chancellor,  in  1640. 
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and  there  the  Court  refused  to  interfere  on  the  same  principle  as      Turner 
was  laid  down  in  Norway  v.  Roue.  Trelawny. 

The  Vice-Chancellor  : 

This  case  has  occupied  a  long  time,  but,  in  my  opinion,  it  is  one 
of  the  simplest  cases  that  ever  was  brought  before  the  Court  of 
Chancery,  at  least  within  my  knowledge.  A  great  deal  of  evidence 
has  been  read,  but  it  seems  to  lie  in  a  small  compass. 

As  I  understand  the  case,  Mr.  Grylls,  first  of  all  for  a  laudable  C  69  J 
purpose,  took  active  measures  respecting  the  mines.  I  give  full 
credit  to  the  motive  by  which  he  is  said  to  have  been  actuated, 
namely,  a  regard  to  the  welfare  of  the  neighbourhood,  and  of  the 
labourers  employed  in  the  mines.  But,  a  very  little  while  after 
he  had  first  taken  an  active  interest  in  the  prosperity  of  the  mines, 
the  Gundrys  became  bankrupt  and  he  became  their  assignee  ;  and 
then  it  was  thought  right,  in  the  prosecution  of  the  general 
purpose  of  supporting  the  mines,  that  various  means  should  be 
adopted :  and  it  appears  that  relinquishments  were  made  of  the 
shares  of  the  Gundrys  in  the  mines.  If  the  matter  had  stopped 
there,  there  would  have  been  nothing  to  complain  of.  But  the 
matter  did  not  stop  there;  and  it  is  quite  plain  that  it  was  not 
intended  to  stop  there;  for  the  parties,  after  making  the  relinquish- 
ments, went  on  to  construct  a  new  Company,  into  the  mass  of 
which  the  shares  which  the  Gundrys  formerly  had  in  the  mines, 
were  to  be  thrown.  Then,  in  April,  1820,  Grylls  became  the  owner 
of  11  out  of  the  54  shares  into  which  the  mines  were  divided ;  and 
those  11  shares  were  taken  by  him  for  himself  and  his  friends ; 
by  which,  of  course,  I  understand  that  if,  in  the  first  place,  any 
friends  would  share  with  him,  he  was  willing  they  should  do  so  on 
terms  about  which  there  was  no  dispute ;  and,  if  not,  he  was  to 
take  the  whole  himself :  and  that  appears  to  have  been  the  way  in  . 
which  the  matter  was  treated.  Now  it  seems  that  there  was,  before 
the  end  of  the  month  of  March,  a  chaffering  between  Mr.  Grylls  and 
Mr.  Henry  Woolcombe  as  to  certain  of  the  shares,  which,  it  was 
proposed,  should  be  taken  for  the  benefit  of  Mr.  Trelawny:  but 
nothing  very  definite  was  done  at  the  time ;  but  the  matter  was,  in 
effect,  to  be  a  subject  for  further  consideration :  and  inquiry  was 
to  be  made,  *on  the  part  of  Mr.  H.  Woolcombe  for  the  benefit  of  [  +w  ] 
Mr.  Trelawny,  whether  it  would  really  answer  to  take  any  shares. 
The  proposal  which  was  made  by  the  letter  of  the  8th  of  March,  was 
in  these  terms,  "  I  know  it  is  decidedly  for  his  (the  defendant's) 
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Turner  interest  to  do  so ;  "  that  is,  to  take  shares  in  the  mines  ;  "  and  if 
Trelawny.  he  will  undertake  to  carry  on  three  shares  on  his  attaining  21, 
I  will  get  the  money  advanced."  Then  on  the  11th  of  March, 
Mr.  H.  Woolcombe  wrote  to  Mr.  Grylls  and  said :  "  I  write  by  this 
night's  post  to  Captain  Wm.  Davey,  requesting  him  to  visit  Wheal 
Vor  (l)  once  more,  and,  if  he  recommends  us  to  purchase  the  three 
shares  you  recommend,  we  will  do  so,  provided  you  can  advance 
the  money  at  present,  and  not  require  payment  till  the  1st  of  Sep- 
tember next."  Then  it  seems  there  was  an  inquiry  made  by  Captain 
Davey,  the  party  named  by  Mr.  H.  Woolcombe;  and  Mr.  H. 
Woolcombe  himself,  as  I  understand,  went  to  visit  the  mines ; 
and  the  result  of  it  altogether  was,  that  it  was  arranged,  between 
Mr.  H.  Woolcombe  and  Mr.  Grylls,  that  Woolcombe  should  take,  for 
Mr.  Trelawny,  four  of  the  shares,  which  were  four  of  the  eleven 
54th  shares  which,  ultimately  by  the  resolution  of  22nd  March, 
1820,  were  marked  down,  to  Grylls,  for  himself  and  friends.  The 
rest  is  mere  machinery.  An  application  was  made,  to  the  Vice- 
Warden's  Court ;  the  result  of  which  was  that  the  mines  and  the 
halvans,  including  the  various  materials,  engines,  and  so  on,  were 
sold  for  18,000/. 

The  real  nature  of  the  transaction  was  that  the  18,000/.  was  to 
be  contributed,  by  the  persons  who  were  to  become  partners  in  the 
[  *7i  ]  new  adventure,  at  the  *rate  of  333J.  6s.  8rf.  for  every  54th.  That 
is  plain,  because  the  18,000/.  was  to  be  divided  by  fifty-four ;  and 
I  only  notice  that,  for  this  reason,  namely  because  it  appears,  by 
the  subsequent  letter  which  was  written  towards  the  close  of  the 
year,  that  there  actually  were  paid,  on  the  defendant's  behalf, 
partly  by  a  gentleman  named  Sylvester  and  partly  by  Henry 
Woolcombe,  sums  which  together  made  1,8832.  6s.  8rf. ;  which  was 
the  proportionate  value  of  four  of  the  eleven  54th  shares,  at  the 
rate  of  888Z.  6s.  Sd.  for  every  54th. 

What  struck  me  as  remarkable  is  this :  that  it  is  quite  plain 
that  the  transaction  was  not  a  purchase  from  Mr.  Grylls ;  but  that 
it  was  a  transaction  by  means  of  which  when  Mr.  Trelawny  or  his 
agents  did  actually  pay  the  1,838/.  6s.  8d.,  they  merely  paid  the 
proportionate  part  of  the  18,000/.  for  which  that  sale,  whatever  its 
character  was,  did  take  place  in  the  month  of  June  before.  So  that 
it  is  not  a  case  in  which  you  can  consider  Mr.  Grylls  as,  first  of  all, 
in  any  way  becoming  the  owner  of  certain  shares,  and  then  selling 
them,  by  a  distinct  transaction  and  by  means  of  a  distinct  contract : 

(1)  The  namo  of  the  mines. 
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but  it  is  impossible  to  look  at  all  the  circumstances  taken  together,      Tubnkr 

without  seeing  that  the  ultimate  payment  which  was  made  in  the    thelawny. 

month  of  November,   1820,   on   the  part  of  Mr.   Trelawny,  was 

nothing  more  than,  as  he  represents  it  in  his  answer,  the  adoption 

of  the  original  transaction  by  Mr.  Grylls  (1).     I  dwell  on  that  *more,       [  *72  ] 

because,  if  that  be  the  true  view  of  the  case  (as  it  strikes  me  to  be), 

there  is  an  end  of  all  question  about  notice. 

I  must  say  that,  when  Mr.  Knight  Bruce  made  the  representation 
which  he  did  about  the  notice,  it  struck  me  that  he  then  said  the  only 
thing  that  really  was  of  weight,  in  the  case,  for  the  defendant.  But 
if  the  circumstances,  when  looked  at,  resolve  themselves  into  this, 
that,  originally,  there  was  a  severance,  from  the  mass  of  the  new 
interest  taken  by  the  new  adventurers,  of  four  54ths,  subject  to  this 
sort  of  loose  arrangement,  namely,  that  if,  when  Mr.  Trelawny  came 
of  age,  he  or  his  trustees  would  pay  the  due  proportion  of  the  sum 
which  was  treated  as  the  purchase-money  for  the  whole  11  shares, 
he  should  have  four  of  them :  then,  from  the  very  beginning,  Mr. 
Grylls  was  himself  an  agent :  and,  therefore,  whatever  knowledge 
he  had  of  the  transaction,  must,  of  necessity,  affect  those  for  whom 
he  was  acting  as  agent. 

It  appears  to  me  that  that  is  the  true  view  of  the  case  ;  and,  if  it 
is,  it  will  follow,  as  a  matter  of  course  that,  from  the  commence- 
ment, Mr.  Trelawny  must  be  considered  as  holding,  with  notice,  a 
certain  portion  of  the  bankrupts'  interest  in  the  mines  which  was 
not  acquired  in  a  legitimate  manner :  and  the  consequence,  there- 
fore, is  that  he  must  be  considered  as  a  trustee  of  the  property,  and 
must  account  for  all  the  profits  he  has  received  ;  but  of  course  all 
just  allowances  must  be  made  to  him. 

Mr.  Knight  Bruce  : 

Does  your    Honour,  in  using  the  expression  "the  bankrupts' 
interest,"  extend  that  expression  *to  the  whole  of  the  four  54ths       [  *73  ] 
under  the  new  arrangement,  or  only  to  so  much  of  them  as  would 
be  taken  out  of  the  bankrupts*  estate  ? 

The  Vice-Chancellor  : 

I  think  it  must  be  considered  that  Grylls  reserved  to  himself,  or 

(1)  The  answer  did   not    state,   in  the  defendant  did,  in  the  manner  and 

express   terms,    that    the    defendant  under  the  circumstances  thereinbefore 

adopted  Grylls's  contract,  as  far  as  his  stated,  become  the  purchaser  of  four 

four  shares  were  concerned :  it  admitted  of  the  eleven  54  th  shares,  by  the  means 

however,  towards  the  end  of  it,  that  of  Grylls. 
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V. 

Trelawny. 


took  to  himself  some  portion  of  that  interest  which  the  bankrupts 
had  before,  and  for  this  reason :  because  the  interest  which  the 
bankrupts  had  in  the  mines,  amounted  to  more  than  a  third  of  the 
shares ;  and  it  is  quite  obvious  that  eleven  shares  are  not  one-third 
of  fifty-four :  consequently,  the  interest  which  Grylls  had,  can  only 
be  accounted  for  as  being  a  portion  of  the  mass  of  the  interest 
which  the  bankrupts  had. 

Mr.  K.  Bruce  : 

Under  the  head  of  just  allowances,  the  Master  can  allow  only  the 
amount  of  dues  paid :  does  your  Honour  decide  that  the  allowances 
are  to  be  made  to  Mr.  Trelawny,  without  regard  to  the  diminution 
of  dues  ? 

The  Vice-Chancellor  : 

It  seems  to  me  that  I  have  no  more  to  do  with  that,  than  I  have 
to  do  with  the  fluctuating  price  of  any  article  which  the  gentlemen 
who  were  carrying  on  the  mines,  might  have  occasion  to  buy  from 
time  to  time.  My  notion  is  that,  originally,  the  eleven  fifty-fourths 
were  the  property  of  the  bankrupts ;  and  then,  for  the  purpose  of 
carrying  on  the  mines,  the  lord  made  new  setts,  which  were  accre- 
tions to  the  bankrupts'  shares ;  and,  in  my  opinion,  the  estate  of 
the  bankrupts  is  as  much  entitled  to  the  benefit  of  those  new 
setts,  as  they  are  to  the  benefit  of  any  new  machinery  which  the 
adventurers  may  have  thought  fit  to  use  in  working  the  mines. 


1841. 

March  5,  6, 

20,  23. 

SHADWBLL, 
V.-C. 

[84] 


The  ATTORNEY-GEKEBAL  v.  GLYN(l). 

(12  Simons,  84-88.) 

A  school  was  founded  for  the  education  of  poor  children  within  a  certain 
district.  The  district  was  converted  into  a  dock,  under  a  local  Act  of  Parlia- 
ment, so  that  the  objects  of  the  charity  failed.  The  Court  referred  it  to  the 
Master  to  approve  of  a  scheme  for  the  application  of  the  funds  of  the 
charity,  cy  pres. 

A  lease  of  land  already  in  mortmain,  made  to  a  charity,  does  not  require 
enrolment  under  9  Geo.  IV.  c.  36. 

In  1705,  the  Master,  Brethren  and  Sisters  of  St.  Katharine's 
Hospital,  near  the  Tower  of  London,  established  a  school  for  the 
education  of  poor  children,  inhabiting  the  precinct  of  St.  Katharine, 

(1)  Governors  of  Magdalene  Hospital  48  L.  J.  Ch.  579,  40  L.  T.  566;  In  re 
v.  KnotU  (1879)  L.  It.  4  App.  Cas.  324,       Carey  [1899]  1  I.  R.  97. 


vol.  lti.J  1841.    CH.    12  SIMONS,  84— 85.  17 

which  was  their  property :  and,  in  April,  1812,  they  granted  a  lease  A..G. 
of  two  hotiBes  in  the  precinct,  to  trustees,  for  the  benefit  of  the  glyn. 
school.  The  lease  was  granted  for  40  years  (i),  and  at  a  rent  of 
21.  lis.  per  annum.  The  St.  Katharine's  Dock  Company,  under 
their  Act  of  Parliament,  purchased  the  precinct,  including  the  site 
of  the  hospital,  and  converted  it  into  a  dock :  the  consequence  of 
which  was  that  there  were  no  children  to  attend  the  school.  The 
hospital,  however,  was  rebuilt  on  a  new  site,  provided  for  the 
purpose  in  the  Regent's  Park. 

The  questions  in  the  cause  were :  First ;  whether  the  lease  was 
not  void  under  the  Statute  of  Mortmain,  9  Geo.  II.  c.  86,  for  want 
of  enrolment. 

Second;  whether  it  was  not  void  upder  the  statutes  13  Eliz. 
c.  10,  s.  8,  14  Eliz.  c.  11,  s.  19,  and  c.  14,  relating  to  leases  granted 
by  ecclesiastical  corporations,  masters  of  hospitals,  &c. 

Third  ;  whether  a  reference  ought  not  to  be  directed,  to  one  of       [  85  ] 
the  Masters  of  the  Court,  to  approve  of  a  scheme  for  applying  the 
sum  for  which  the  lease  of  the  houses  had  been  sold,  to  charitable 
purposes  cy  pres. 

Mr.  Ramilly  and  Mr.  Goodeue,  for  the  relators,  said,  first,  that  the 
houses  were  in  mortmain  at  and  long  before  the  time  when  the  lease 
of  them  was  granted  ;  and,  therefore,  the  lease  was  not  within  the 
Statute  of  Mortmain :  Walker  v.  Richardson  (2) ;  Da  Costav.  DePaz  (3). 

Secondly:  that  the  14  Eliz.  c.  11,  was  the  statute  under  which 
the  lease  had  been  granted,  and  that  the  terms  of  the  lease  were  in 
conformity  to  the  19th  section  of  that  statute. 

Thirdly:  that,  where  a  trust  for  a  charity  had  once  attached, 
this  Court  would  not  allow  it  to  fail  for  want  of  objects,  but  would 
provide  for  the  application  of  the  funds  cy  pres. 

Mr.  Knight  Bruce  and  Mr.  Craig,  for  the  Dock  Company, 
contended : 

First :  that  the  lease  having  been  granted  for  the  benefit  of  a 
charity,  it  was  void  for  want  of  enrolment. 

Secondly  :  that  the  yearly  accustomed  rent  was  not  reserved  by  the 
lease,  as  required  by  the  statutes  of  Eliz.,  or,  at  all  events,  there  was 
nothing  to  show  that  the  rent  reserved  was  the  accustomed  yearly  rent. 

( 1 )  Under  14  Eliz.  c.  1 1 ,  bs.  1 7  and  19,  town,  or  the  suburbs  thereof,  are  good, 

leases  for  40  years  of  houses  belonging  See  Vivian  v.  Blombtry,  3  Bing.  N.  C. 

to  any  ecclesiastical  persons  or  bodies  311 ;  and  7  Sim.  548. 
politic  or  corporate,  situate  in  any  city,  (2)  46  R.  R.  782  (2  M.  &  W.  882). 

borough,   town  corporate,  or  market  (:*)  19  H.  R.  104(2  Swanst.  487,  n.). 
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a.-G.  Thirdly :  that  the  lease  having  been  granted  not  for  general  but 

Olyn.        *or  a  particular  charity,  which  had  failed,  *the  Court  would  not 
[  *86  ]       apply  the  funds  to  any  other  charity :  Chewy  v.  Mott  (l). 

* 

The  Vice-Chancellor  : 

Here  there  was  a  charity  established  (which  has  existed  more 
than  a  century),  for  the  benefit  of  the  poor  children  of  the  precinct. 
Now,  the  mere  accidental  fact  that  the  Legislature  has  interfered 
and  has  destroyed,  in  effect,  that  precinct,  does  not  appear  to  me  to 
have  destroyed  the  original  charity.  I  apprehend  that  the  Court 
finding  an  existing  charity,  will  see  whether  there  cannot  be 
an  application  of  the  funds.  Because,  all  that  has  been  done  is 
this :  the  old  site  of  the  hospital  has  been  taken  away  and  a  new 
site  has  been  given.  What  the  particular  provisions  of  the  Act  of 
Parliament  are  respecting  the  site  of  the  new  hospital,  I  do  not 
know ;  but  the  hospital  is  not  destroyed :  it  continues,  and  it 
appears  to  me  that,  as  a  part  of  the  appendage  to  the  hospital,  that 
very  charity  itself  does  continue.  It  repeatedly  happens  that, 
where  a  charity  has  been  instituted  and  has  gone  on  for  a  century 
or  more,  and,  for  some  reason  or  other,  the  charity  cannot  go  on  as 
it  did,  this  Court  will  direct  the  Master  to  approve  of  a  scheme ; 
and,  this  being  a  case  in  which  I  must  consider  that  the  charity  is 
existing  and  has  not  reverted,  I  must  adopt  the  same  course ;  more 
especially  as,  for  anything  that  has  been  shown  to  me  to  the 
contrary,  there  may  be  persons,  who  are  fit  objects  of  the  charity, 
within  the  precincts  of  the  site  of  the  new  hospital. 

Next,  with  respect  to  the  lease.     Supposing  it  is  good,  what  is  it, 

[  *87  ]       in  effect,  but  a  donation  by  the  hospital  to  the  *charity  ?    And 

supposing  the  lease  is  good,  it  is  just  the  same  as  if  money  had 

been  given.     I  see  no  difference ;  but  whether  it  is  good  or  not  in 

law,  is  another  matter. 

All  that  the  information  and  bill  states  respecting  the  lease,  is 
that  demises  were  made,  from  time  to  time,  by  the  chapter  of  the 
hospital  on  the  payment  of  fines,  at  the  pleasure  of  the  chapter  for 
the  time  being.  The  answer  makes  no  objection  at  all  to  the  lease ; 
but  an  objection  is  made,  at  the  Bar,  in  respect  of  the  language 
used  in  the  information  and  bill.  Now  the  information  and  bill 
might  have  expressly  averred  that  the  lease  was  made  at  the 
accustomed  yearly  rent  or  more ;  but  it  has  not.  Therefore,  before 
I  make  any  decree  which  will  give,  to  the  informants  and  plaintiffs, 

(1)  43  R.  R.  156  (1  My.  &  Cr.  123). 
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the  benefit  of  the  lease,  I  must  have  it  clearly  made  out  that  the        A.-G. 
lease  is  good  under  the  statutes  of  Elizabeth,  a  matter  which,  at       glyn. 
present,  is  left  in  uncertainty ;   and,  for  that  purpose,  it  will  be 
necessary  to  direct  an  inquiry  before  the  Master,  which  will  have 
the  effect  of  eliciting  the  fact  whether  the  lease  is  a  good  lease 
within  those  statutes. 

I  have  always  understood  that  it  is  quite  a  settled  point,  that  a 
lease  that  is  made  by  an  eleemosynary  corporation,  though  not 
ecclesiastical,  is  within  the  operation  of  the  statutes ;  and,  therefore, 
the  only  question  will  be  whether  this  is  a  lease  which,  by  reason 
of  its  being  a  lease  of  tenements,  within  the  suburbs  of  the  city,  for 
a  period  not  exceeding  40  years,  is  a  good  lease  or  not  in  respect  of 
the  rent  reserved. 

With  respect  to  the  question  whether  the  lease  is  void  because  it 
was  not  enrolled  within  six  calendar  months  after  the  execution 
thereof,  which  is  an  objection  *that  arises  on  the  statute  of  the  [  *88  ] 
9  Geo.  II.,  my  opinion  is  that  I  ought  not  to  send  any  case  to  a 
court  of  law  on  that  point :  because  the  precise  point  was  determined 
in  Walker  v.  Richardson  :  and  I  must  say  that  it  is  my  own  opinion 
that  the  question  was  rightly  decided  in  that  case.  It  is  plain  that 
what  was  meant  by  the  statute,  was  to  repress  the  testamentary 
disposition  of  land  to  charitable  purposes,  and  also  to  enforce  the 
Statutes  of  Mortmain.  But,  if  the  land  be  already  in  mortmain,  it 
is  altogether  out  of  the  consideration  of  the  Legislature. 

The  question  then  having  been  solemnly  decided  in  a  court  of 
law,  and  my  opinion  upon  it  being  in  accordance  with  that  decision, 
I  ought  not  to  direct  it  to  be  again  discussed. 


EICKETT  v.  GUILLEMARD.  mi. 

(12  Simons,  88—89 ;  S.  0.  5  Jur.  818.)  Xareh27. 

A  testator  gave  800/.  to  the  four  children  of  H.  R.,  to  be  divided  into    Shadwell, 
equal  shares,  and  paid  to  them  at  21,  and  the  interest  of  their  shares  to  be  ' 

paid  to  their  parents,  in  the  meantime  :  and,  in  case  of  either  of  the  legatees  [  88  J 

dying  under  21,  then  his,  her,  or  their  shares  were  to  be  equally  divided 
amongst  the  survivors.  Two  of  the  children  died  under  21  in  the  testator's 
lifetime:  Held,  that  the  two  survivors  were  not  entitled  to  that  portion  of 
the  share  of  the  child  who, died  first,  which  survived  to  the  child  who 
died  last. 

A  testator  gave  to  Mary  Bickett,  H.  Eickett,  T.  Eickett,  and 
J.  Bickett,  the  sons  and  daughters  of  Henry  Bickett,  800/.  stock  to 
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be  divided  into  equal  shares  and  to  be  paid  to  them  as  they  should 
respectively  arrive  at  the  age  of  21  years ;  and  the  dividends  and 
interest  of  their  respective  shares  to  be  paid,  to  their  parents,  in  the 
meantime :  and  in  case  of  either  of  the  'before-mentioned  legatees 
dying  before  attaining  the  age  of  21  years,  then  he  directed  that 
his,  her  or  their  shares  should  be  equally  divided  among  the 
survivors.  Two  of  the  children  died  under  21  in  the  testator's 
lifetime.  The  question  was  whether  the  two  surviving  children, 
who  were  the  plaintiffs  in  the  cause,  were  entitled  to  that  portion  of 
the  share  of  the  child  who  died  first,  which  survived  to  the  child 
who  died  last. 

Mr.  Simpkinson  and  Mr.  Anderdon,  for  the  plaintiffs,  cited 
Walker  v.  Main  (l)  ;  Willing  v.  Baine  (2)  ;  Humphreys  v.  Howes  (3) ; 
Mackinnon  v.  Peach  (4). 

Mr.  Jacob  appeared  for  the  defendant. 

The  Vice-Chancellor  : 

The  clause  in  the  will  which  has  been  relied  on  by  the  counsel 
for  the  plaintiffs,  is  not  sufficiently  extensive  to  give  over  shares 
accruing  by  survivorship. 

On  the  death  of  the  child  who  died  last,  his  original  share  went 
over  to  the  two  surviving  children ;  but  his  one  third  of  the  share 
of  the  child  who  died  first,  lapsed. 


1841. 
March  30. 


Shadwell, 
V.-O. 
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OTTWAY  v.  WING  (5). 

(12  Simons,  90—91  ;  S.  C.  10  L.  J.  Ch.  208.) 

An  attachment  ordered  to  be  issued  against  a  married  woman,  for  dis- 
obeying an  order  in  a  suit  which  she  had  instituted  by  her  next  friend. 

The  plaintiff  in  the  original  cause  was  a  married  woman,  who 
sued  by  her  next  friend;  and  the  bill  was,  in  effect,  for  an 
injunction  to  restrain  Wing  from  levying  execution  on  her  separate 
estate  for  a  debt  due  by  her  before  marriage.  The'cross  cause  was 
to  enforce  Wing's  equitable  charge  on  the  separate  estate,  and  for 
an  account  and  a  sale. 


(1)  20  R.  R.  202  (1  Jac.  &  W.  1). 

(2)  3  P.  Wms.  113. 

(3)  1  Rubs.  &  My.  639,  where  the 
Master  of  the  Rolls  said:  "The 
very  point  raised  here  was  decided  in 


Walker  v.  Main."— O.  A.  S. 

(4)  44  R.  R.  283  (2  Keen,  555). 

(5)  See  In  re  Turnbull  [1900]  1  Ch. 
180,  69  L.  J.  Ch.  187. 
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The  parties  compromised  the  matter ;  and  an  order  was  made, 
whereby  it  was  declared  that  Wing  had  an  equitable  charge,  on 
Mrs.  Ottway's  separate  estate,  for  the  amount  of  his  demand  therein 
specified ;  and  it  was  ordered  that  the  plaintiff  Caroline  Ottway 
should,  within  four  days  after  service  of  a  writ  of  execution  of  the 
order,  pay  to  Wing  the  sum  of  800/.,  part  of  his  said  demand. 

A  writ  of  execution  was  served  and  the  money  not  paid.  The 
usual  affidavit  was  made  ;  but  the  Registrar  objected  to  the  issuing 
of  an  attachment  without  the  express  direction  of  the  Court. 

Mr.  Coleridge  mentioned  the  case  to  the  Vice-Chancellor,  and 
stated  that  Mrs.  Ottway  was  here  in  the  character  of  a  feme  sole, 
and  that  the  order  was  made  upon  her  as  plaintiff.  *  *  He  also 
mentioned  Bell  v.  Hyde  (l). 

The  Vice-chancellor,  after  conferring  with  the  Registrar, 
observed  that  Mrs.  Ottway  having,  as  plaintiff,  constituted  herself 
a  single  woman  for  the  purpose  of  the  suit,  she  must  take  the 
consequences  of  disobeying  the  orders  of  the  Court  made  upon  her 
as  plaintiff;  and  his  Honour  gave  leave  to  issue  the  attachment 
against  her  as  2k  feme  sole. 


Ottway 

v, 
Wino. 
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JACKSON  v.  MARJORIBANKS. 

(12  Simons,  93—99 ;  S.  C.  5  Jur.  885.) 

Will — Construction — Remoteness. 

A  testamentary  trust  to  invest  money  in  the  purchase  of  land,  to  be  held 
in  trust  for  the  testator's  son  A.  for  life,  and  iu  case  A.  should  die  leaving 
issue,  to  be  conveyed  to  the  eldest  son  of  A.  at  the  end  of  six  months  after 
he  should  attain  25,  with  a  trust  for  his  maintenance  out  of  the  intermediate 
rents,  in  case  of  A/s  death,  is  a  vested  gift  and  is  not  void  for  remoteness. 

William  Collins  Jackson,  by  his  will  dated  the  15th  of 
November,  1808,  gave,  devised  and  bequeathed  unto  and  to  the 
use  of  trustees,  their  heirs,  executors,  administrators  and  assigns 
respectively,  all  his  freehold  messuages,  lands,  tenements  and 
hereditaments  whereof  he  was  seised  in  fee,  as  well  as  all  those  his 
copyhold  lands,  messuages,  tenements  and  hereditaments,  which 
he  had  surrendered  to  the  use  of  his  will,  situate  in  the  parish  of 
Langley  Marsh,  in  the  county  of  Buckingham,  upon  the  trusts 
thereinafter  declared  concerning  the  same:  and  he  gave  and 
bequeathed  all  his  leasehold  estates,  as  well  for  lives  as  *for  years, 

(1)  Free,  in  Chanc.  328. 


1841. 
April  2. 


Shadwell, 
V.-C. 

[98] 


[•94] 


u 


1841.     CH.     12  SIMONS,  94—95. 


[R.R. 


Jackson 
r. 

Marjori- 

BANKS. 


[  *05  ] 


together  with  all  his  personal  estate,  to  the  same  trustees,  their 
heirs,  executors  and  administrators  respectively,  according  to  the 
nature  of  the  several  estates,  upon  the  trusts  thereinafter  declared 
concerning  the  same :  (that  is  to  say)  upon  trust,  within  10  days 
after  his  decease,  to  pay  8002.  to  his  wife,  Jane  Jackson,  and  to 
surrender  to  her  disposal  certain  goods  and  chattels  therein 
specified  :  and  upon  further  trust  to  sell  and  dispose  of,  within  one 
year  after  his  decease  or  as  soon  after  as  possible,  all  his  landed 
estates  (except  the  estate  situate  in  the  parish  of  Langley  Marsh), 
and  all  his  property  in  the  funds,  East  India  Stock,  and  bonds  and 
mortgages,  together  with  all  his  personal  estate,  save  as  therein- 
before excepted,  and  to  apply  the  produce  in  the  purchase  of 
freehold  lands  on  which  there  should  be  no  capital  mansion,  in  one 
of  the  counties  of  Buckingham,  Hertford,  Berks,  Surrey,  Kent,  or 
Middlesex,  upon  trust,  out  of  the  rents,  interests,  rights  and  profits 
arising  from  the  freehold  lands  so  directed  to  be  purchased,  and 
also  out  of  the  rents,  interests,  rights,  issues  and  profits  arising  and 
accruing  from  the  estate  in  the  parish  of  Langley  Marsh,  to  pay,  in 
the  first  instance,  an  annuity  of  800/.  to  his  wife  Jane  Jackson 
during  her  life :  and  upon  further  trust  to  pay,  in  the  second 
instance,  one  other  annuity  of  100/.  to  his  mother,  Eliza  Jackson, 
during  her  life:  and  upon  further  trust  to  pay,  in  the  third 
instance,  one  other  annuity  of  5002.  to  his  son,  William  Collins 
Burke  Jackson,  during  his  life ;  and,  if  it  should  happen  that  the 
rents,  issues,  interests,  rights,  profits  and  advantages  of  all  his 
estates  should  not  be  equal,  with  the  aforesaid  incumbrances 
thereon,  to  the  full  payment  of  the  said  annuity  of  500/.  to  his  son, 
then  he  directed  that  the  surplus  of  the  said  rents,  issues  &c. 
after  the  payment  of  the  annuities  to  his  wife  and  mother,  and 
♦after  all  legal  deductions,  should  be  delivered  over  to  his  son, 
William  C.  B.  Jackson,  for  his  own  use  and  benefit  during  his  life : 
and  upon  further  trust,  in  the  event  of  either  or  both  of  the 
annuities  of  800/.  and  100/.  falling  in  by  the  death  of  the  annui- 
tants, then  he  directed  that  the  amount  of  the  annuity  so  falling  in, 
should  be  transferred  to  his  son,  William  C.  B.  Jackson,  for  his 
own  use  and  benefit  during  his  life,  in  addition  to  the  annuity 
of  500/. :  and  upon  further  trust  that,  in  case  his  son,  William  C.  B. 
Jackson,  should  depart  this  life  leaving  behind  him  no  legitimate 
issue,  then  that  the  trustees  should  pay  the  whole  of  the  said  rents, 
issues  and  profits  to  his  wife,  Jane  Jackson,  during  her  life,  except 
the  annuity  of  100/.  to  his  mother,  Eliza  Jackson:    and  upon 
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further  trust  that,  in  case  his  son,  William  C.  B.  Jackson,  should 
depart  this  life  leaving  behind  him  legitimate  issue,  then  that  the 
trustees  should,  at  the  end  of  six  months  after  the  eldest  male  child 
then  living  of  the  body  lawfully  begotten  of  his  said  son,  William 
C.  B.  Jackson,  should  have  attained  the  age  of  25  years,  or,  in 
default  of  male  issue,  the  eldest  female  child  then  living  of  the 
body  lawfully  begotten  of  his  said  son  W.  C.  B.  Jackson,  should 
have  attained  the  full  age  of  21  years,  convey,  assign  and  transfer, 
in  such  manner  as  counsel   should   advise,  all  his  said  estates, 
together  with  all  rents,  interests,  rights,  profits   and   advantages 
accruing  or  that  might  have  accrued  therefrom,  unto  the  said 
eldest  male  child,  or,  in  default  of  male  issue,  unto  the  said  eldest 
female  child,  and  to  his  or  her  heirs  of  his  or  her  body  lawfully 
begotten  absolutely  for  ever,  subject  to  and  chargeable  nevertheless 
with  the  payment  of  the  annuities  of  800/.  and  1002.  as  aforesaid : 
and  upon  further  trust  that,  in  case  his  said  son  W.  G.  B.  Jackson 
should  depart  this  life  during  the  minority  of  the  said  eldest  male 
child  or  the  said  eldest  *female  child,  as  the  case  might  be,  then 
his  will  was  that,  from  and  after  the  decease  of  his  said  son,  the 
annual  sum  of  500/.  should  be  appropriated  for  the  maintenance 
and  education  of  such  eldest  male  child  or  of  such  female  child,  as 
the  case  might  be,  until  he  or  she   should   have  attained  their 
respective  ages  already  expressed  and  declared  ;  provided  neverthe- 
less that  the  appropriation  of  such  annual  sum,  should  not  interfere 
with  the  two  annuities  of  800/.  and  100/. :  and  upon  this  further 
trust  that,  in  case  his  son  should  not  depart  this  life  during  the 
minority  of  the  said  eldest  male  child  or  the  said  eldest  female 
child,  as  the  case  might  be,  then  that  all  his  said  estates  should 
continue  on  the  trusts  aforesaid  until  six  months  after  the  decease 
of  his  said  son  William  C.  B.  Jackson,  and,  at  the  expiration  of 
that  period,  pass  to  the  said  eldest  male  child  or  to  the  said  eldest 
female  child,  as  the  case  might  be,  in  the  way  and  manner  already 
expressed  and  declared ;  and  upon  this  further  trust  that,  in  case 
his  said  son  William  C.  B.  Jackson  should  depart  this  life  leaving 
behind   him   no  legitimate  issue,  then,  at  the  expiration  of  six 
months  after  the  decease  of  his  wife  Jane  Jackson,  the  trustees 
should  convey,  assign  and  transfer,  by  such  advice  as  aforesaid 
(there  being  at  the  time  no  lineal  descendant  of  his,  the  testator's, 
body  lawfully  begotten)  all  his  said  estates,  together  with  all  rents, 
issues,  interest,  rights,  profits  and  advantages  accruing  or  that 
might  have  accrued  therefrom,   unto    certain   other  persons  in 
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manner  therein  mentioned :  and  the  testator  appointed  the  trustees, 
his  executors. 

The  testator  died  in  1814  leaving  his  son  named  in  his  will,  his 
only  child,  his  heir-at-law  and  customary  heir,  and  his  mother  and 
wife  him  surviving.  The  testator's  son  married  in  December,  1815, 
and  had  issue  a  ^daughter  and  a  son :  the  former  was  born  on 
the  22nd  of  October,  1816,  and  the  latter,  who  was  the  plaintiff 
in  the  cause,  was  born  on  the  14th  of  December,  1817.  The 
testator's  mother  died  a  few  years  after  the  testator.  His  son 
died  in  March,  1828.  The  plaintiff  attained  21  on  the  13th  of 
December,  1888 ;  and  on  the  30th  of  the  same  month  the  testator's 
widow  died. 

On  the  8th  of  March,  1889,  the  bill  was  filed  against  the  trustees 
of  the' will,  praying  that  it  might  be  declared  that  the  plaintiff  was 
absolutely  entitled  to  the  real  estates  devised  by  the  will,  and  also 
to  the  estates  which  the  trustees  had  purchased,  with  the  testator's 
personal  estate,  since  his  death,  in  pursuance  of  his  will ;  and  that 
the  trustees  might  convey  and  surrender  the  estates,  and  the  fee 
simple  and  inheritance  thereof,  to  the  plaintiff  absolutely. 

The  cause  was  heard  on  the  29th  of  May,  1840,  and  a  decree  was 
then  made  according  to  the  prayer  of  the  bill. 

The  trustees  afterwards  presented  a  petition  to  have  the  cause 
re-heard  as  to  that  part  of  the  decree  which  declared  that  the 
plaintiff  was  entitled  to  the  real  estates  which  had  been  purchased, 
with  the  testator's  personal  estate,  since  his  decease,  in  pursuance 
of  the  trusts  of  his  will  (i),  and  which  directed  the  petitioners  to 
convey  and  surrender  those  estates  to  the  plaintiff  and  his  heirs ; 
the  petitioners  being  advised  that,  by  reason  of  the  remoteness  and 
invalidity  of  the  devise  to  the  *plaintiff,  the  purchased  estates 
resulted  to  the  testator's  next  of  kin. 

The  cause  now  came  on  to  be  re-heard. 


Mr.  Jacob  and  Mr.  Shadwell,  for  the  plaintiff,  [cited  Boratton's 
case  (2) ;  Brom  field  v.  Croivder  (3) ;  Phipps  v.  Williams  (4),  and  other 
cases.] 


(1)  It  was  through  inadvertence  that 
the  decree,  as  drawn  up,  directed  the 
estates  to  be  conveyed  and  surrendered 
to  the  plaintiff  in  fee  and  not  in  tail. 
The  plaintiff  being  the  testator's 
heir,  the  estates  of  which  the  testator 
was  seised  at  his  death,  would  have 
descended  to  the  plaintiff  if  the  devise 


had  been  void:  consequently,  the 
petition  was  confined  to  the  purchased 
estates. 

(2)  3  Rep.  19. 

(3)  8  R.  B.  805  (1  Bos.  &  P.  (N.  R.) 
313); 

(4)  3d  R.  R.  118  (5  Sim.  44). 
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Mr.  K.  Bruce  and  Mr.  W.  M.  James,  for  the  defendants,  con- 
tended that  the  trust  in  the  will  of  which  the  plaintiff  claimed  the 
benefit,  was  void  for  remoteness;  as  it  was  not  intended  to  be 
performed  until  after  the  eldest  male  child  of  W.  C.  B.  Jackson, 
who  should  be  living  at  his  decease,  should  have  attained  25,  which 
age  the  plaintiff  had  not  even  yet  attained :  Cogan  v.  Stevens  (l) ; 
Ackers  v.  Phipps  (2) :  that  at  all  events,  the  question  was  so 
doubtful,  that  it  ought  not  to  be  decided  without  the  testator's 
next  of  kin  being,  brought  before  the  Court. 

The  Vice-Chancellor  : 

I  admit,  as  was  said  by  Lord  Brougham  in  Phipps  v.  Williams* 
that,  when  land  and  personalty  are  devised  *  together,  with  a 
direction  to  invest  the  personalty  in  the  purchase  of  land,  the  rule 
which  governs  the  devise  of  the  land,  must  be  applicable  also  to 
personalty  which  is  to  be  invested  in  the  purchase  of  land.  But 
as  I  think  that,  in  this  case,  any  claim  that  might  be  made  by  the 
next  of  kin,  could  not  be  sustained,  it  would  be  unjust  to  the 
plaintiff,  if  I  were  to  direct  the  cause  to  stand  over  with  a  view  to 
the  next  of  kin  being  brought  before  the  Court,  in  order  that  they 
might  have  a  decision  pronounced  against  them.  I  admit,  however, 
that  the  trustees  were  quite  justified  in  submitting  to  the  Court, 
the  question  which  they  have  raised  by  the  petition  of  rehearing. 

This  case  is  precisely  within  the  principle  of  Boraston's  case: 
and  though,  on  first  reading  that  case,  one  is  astonished  at  the 
decision,  still,  as  it  has  been  followed  in  Bromficld  v.  Crowder  and 
in  the  other  cases  cited  for  the  plaintiff,  my  opinion  is  that  I  am 
not  at  liberty  to  escape  from  it.  The  decree,  therefore,  must  be 
affirmed. 


Jackson 

r. 
Marjort- 

BANKS. 


[•99] 


Ex  parte  SEIDLER(3). 

(12  Simons,  106.) 

A  respondent  to  a  petition  does  not  lose  his  right  to  require  security  to 
he  given  for  costs  by  answering  the  affidavits  in  support  of  the  petition. 

This  was  a  petition  presented  under  an  Act  of  Parliament 
authorizing  the  Court  to  make  an  order,  on  petition,  in  a  summary 
way. 

(1)  42  R.  E.  258  (3  L.  J.  (N.  S.)  Ch.  (3)  In  re  Home  Assurance  Association 
17).                                                                 (1871)  L.  E.  12  Eq.  112,  25  L.  T.  199. 

(2)  39  E.  E.  94  (3  CI.  &  Fin.  665). 


1841. 
May  5. 

Shad  well. 
V.-C. 

[106] 
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Ex  parte 
Setdler. 


The  petitioner  being  out  of  the  jurisdiction  of  the  Court,  and  the 
respondent  having  answered  the  affidavits  in  support  of  the  petition, 
the  question  was  whether  he  had  thereby  lost  his  right  to  require 
the  petitioner  to  give  security  for  costs. 

The  Vice-Chancellor  ruled  that  he  had  not,  but  that  he  might 
make  the  application  on  the  petition  coming  on  to  be  heard. 


1841. 
May  5. 

Shadwell, 
V.-C. 

[107] 


[112] 


[•118] 


WALDO  v.  WALDO  (l). 

(12  Simons,  107—113  ;  S.  C.  10  L.  J.  Ch.  312.) 

Estates  were  devised  to  A.  in  fee,  in  trust  to  settle  them  on  B.  for  life, 
remainder  to  C.  for  life,  without  impeachment  of  waste,  remainder  to  C.'s 
first  and  other  sons  in  tail.  Soon  after  the  testator's  death,  A.,  with  the 
consent  of  B.  and  C,  cut  and  sold  some  timber  on  the  estates  which  was 
going  to  decay,  and  invested  the  proceeds  in  Consols.  Afterwards  a  suit 
was  instituted  by  C.  against  A.,  B.  and  C.'s  infant  eldest  son,  in  which  the 
stock  was  ordered  to  be  transferred  into  Court.  The  Court  having  ascer- 
tained the  circumstances  under  which  the  timber  had  been  cut,  ordered  the 
dividends  of  the  stock  to  be  paid  to  B.  for  life ;  and,  afterwards,  B.  having 
died,  the  capital  to  be  transferred  to  C. 

[A  note  of  the  decision  in  this  case  will  be  found  in  40  R.  R.,  at 
p.  186,  but  it  may  be  convenient  to  insert  here  the  following 
passage  from  the  judgment  of  the  Vice-Chancellor,  who  said:] 

Where,  by  the  act  of  the  Court,  or  the  act  of  a  trustee  out  of 
Court  which  the  Court  has  adopted,  timber,  which  is  part  of  the 
inheritance,  has  been  converted  into  Consols  and  the  Court  has 
dealt  with  the  fund  as  representing  *the  inheritance,  by  giving,  in 
commutation  for  the  rights  of  the  tenant  for  life  impeachable  of 
waste,  the  interest  produced  by  the  investment  in  Consols,  I  think 
that,  where  the  estate  of  the  tenant  for  life  has  ceased,  the  Court 
has  only  to  consider  the  estate  of  the  person  next  in  succession ; 
and,  if  he  is  unimpeachable  of  waste  and  asks  for  the  coiyu*  of  the 
fund,  he  asks  only  for  that  which  he  would  have  been  entitled  to 
if  he  had  exercised  that  power  which  the  law  gives  him  a  right  to 
exercise  when  he  comes  into  possession.  In  strict  analogy  to  this, 
when  the  estate  of  the  person  in  remainder  comes  into  possession 
in  the  shape  of  an  estate  for  life  unimpeachable  of  waste,  the  person 
having  that  estate  is  entitled  to  take  that  portion  of  the  inheritance 
which  is  represented  by  the  proceeds  of  the  timber  cut. 

(1)  Lowndes  v.  Norton  (1877)  6  Ch.  D.  139,  46  L.  J.  Ch.  613. 


vot,.  lyi.]  1841.     CH.     12  SIMONS,  114—115.  27 

PILKINGTON  v.  BOUGHEY(l).  isu. 

(12  Simons,  114—117  ;  S.  0.  5  Jur.  1149.)  M**  7' 

A  testator,  after  limiting  his  Staffordshire  estates  to  his  daughter  and  her  y  -C      ' 

sons  in  strict  settlement,  recited  that  he  had  lately  purchased  an  estate  r  "  , 
called  C.  for  the  purpose  of  endowing  a  chapel,  but  that  he  had  been  pre- 
vented from  carrying  his  intention  into  effect :  he  then  devised  the  C.  estate 
to  trustees,  in  trust  to  apply  the  rents  upon  such  trusts  and  for  such  pur- 
poses as  the  persons  for  the  time  being  in  possession  of  his  Staffordshire 
estates,  should,  in  their  discretion,  appoint;  but  he  trusted  that,  out  of 
respect  to  his  memory,  they  would  exercise  the  power  in  doing  such 
charitable  acts  as  they  knew  he  would  most  approve  of :  Held  that  both 
the  subject  and  the  object  of  the  trust  were  clearly  pointed  out,  and  that 
the  latter  being  charitable  acts,  the  trust  was  void  under  the  Statute  of 
Mortmain. 

Thomas  Swinnerton,  the  testator  in  the  cause,  by  his  will  dated 
the  4th  of  August,  1829,  devised  his  capital  mansion  house,  and 
estates  at  Butterton  in  Staffordshire,  to  his  daughter,  Lady  Pilking- 
ton,  the  wife  of  Sir  "William  Pilkington,  for  life,  with  remainders 
to  her  first  and  other  sons  in  tail,  with  remainders  to  his  daughter 
the  defendant,  Mrs.  Tynte,  and  her  sons  in  like  manner:  and,  after 
reciting  that  he  had  then  lately  purchased  an  estate  called  Goala- 
more,  situate  in  the  parish  of  Stoke-upon-Trent,  in  the  county  of 
Stafford,  for  the  purpose  of  endowing  a  private  chapel,  which  he 
intended  to  build  upon  some  part  of  his  estate  at  Butterton,  adjoin- 
ing his  house  there,  but  that  certain  *difficulties  had  arisen  which  [  *iib  ] 
prevented  him  from  carrying  his  intention  into  effect ;  he  directed 
that,  in  case,  at  the  time  of  his  decease,  such  chapel  should  not  be 
built  and  endowed,  (as  was  the  case,)  then  such  estate  should  be 
and  enure,  and  he  thereby  gave  and  devised  the  same  unto  and 
to  the  use  of  the  defendants  Sir  Thomas  Boughey  and  Francis 
Twemlow,  their  heirs  and  assigns,  upon  trust  that  they  and  the 
survivor  of  them  and  the  heirs  and  assigns  of  such  survivor,  should, 
from  time  to  time,  receive  the  rents,  issues  and  profits  thereof,  and 
apply  the  same  to  such  uses,  upon  such  trusts  and  for  such  ends, 
intents  and  purposes  as  Lady  Pilkington,  or  Mrs.  Tynte,  or  the 
person  or  persons  for  the  time  being  entitled  to  the  immediate 
freehold  in  possession  of  his  Staffordshire  estates,  should  in  her, 
his  or  their  discretion  direct  or  appoint ;  but  he  trusted  that,  out 
of  respect  to  his  memory,  they  would  exercise  such  power  in  doing 
such  charitable  acts  as  they  knew  he  would  most  approve  of. 

(1)  Under  the  Mortmain,  &c,  Act  of      subject  to  the  statutory  direction  for 
1891  a  future  precatory  trust  of  land      sale  under  s.  5  of  that  Act. — 0.  A.  S. 
for  charitable  purposes  may  be  valid, 
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Pilkington  Mr.  James,  for  the  plaintiffs,  Sir  William  and  Lady  Pilkington, 

Boughey.  submitted  that  the  language  used  by  the  testator,  was  such  as  to 
give,  to  Lady  Pilkington,  the  beneficial  interest,  in  the  Coalamore 
estate,  unfettered  with  any  trust  for  charity  or  any  other  purpose : 
that  there  was  a  careful  anxiety  pervading  the  clause,  which  showed 
that  the  testator  was  aware  that,  if  he  imposed  any  trust  for  charity, 
he  would  be  doing  a  void  act :  that  no  objects  were  pointed  out  for 
whose  benefit  the  rents  were  to  be  applied,  but  it  was  left  to  Lady 
Pilkington's  uncontrolled  discretion  to  apply  them  as  she  might 
[  *H6  ]  think  fit :  Sale  v.  Moore  (l) ;  Meredith  v.  *Heneage  (2) ;  Gibbs  v. 
Ramsey  (3).  This  last  case  shows  that  Lady  Pilkington  may,  if  she 
pleases,  appoint  the  rents  to  herself. 

Mr.  Hodgson,  Mr.  Daniell  and  Mr.  Twemlow  appeared  for  the 
other  parties ;  but 

The  Vice-Chancellor,  without  hearing  them,  said  : 

The  testator  recites  that  he  had  lately  purchased  the  Coalamore 
estate  for  the  purpose  of  endowing  a  private  chapel  which  he 
intended  to  build  upon  some  part  of  his  estate  at  Butterton  in 
Staffordshire,  but  that  certain  difficulties  had  arisen  which  prevented 
him  from  carrying  his  intention  into  effect.  He  then  directs  that, 
in  case  the  chapel  should  not  be  built  and  endowed  at  his  death, 
then  the  Coalamore  estate  should  be  and  enure  to  the  use  of  Sir 
Thomas  Boughey  and  Francis  Twemlow,  their  heirs  and  assigns,  in 
trust  to  apply  the  rents  of  that  estate  to  such  uses  and  purposes  as 
Lady  Pilkington,  or  Mrs.  Tynte,  or  the  person  or  persons  for  the 
time  being  entitled  to  the  freehold  in  possession  of  his  Staffordshire 
estates,  should,  in  her,  his  or  their  discretion,  direct  or  appoint ; 
but  he  trusted  that,  out  of  respect  to  his  memory,  they  would 
exercise  such  power  in  doing  such  charitable  acts  as  they  knew  he 
would  most  approve  of.  The  testator,  therefore,  on  the  face  of  his 
will,  tells  us  that  he  had  purchased  the  Coalamore  estate  with  the 
intention  of  endowing  a  chapel,  but  that  he  had  been  prevented  from 
carrying  his  intention  into  effect ;  and  then  he  directs  the  trustees 
f  *H7  ]  to  apply  the  rents  of  that  estate  for  such  purposes  as  *the  persons 
for  the  time  being  in  possession  of  his  Staffordshire  estates,  should 
in  their  discretion  think  fit ;  but  be  trusts  that  they  will  exercise 
the  power  in  doing  such  charitable  acts  as  they  knew  he  would 

(1)  27  E.  B.  239  (1  Sim.  534).  (3)  13  B.  E.  88  (2  V.  &  B.  294). 

(2)  27  E.  E.  243  (1  Sim.  542). 
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most  approve  of.  In  the  first  place,  therefore,  the  subject  is  plainly 
pointed  oat,  namely,  the  rents  and  profits  of  the  estate  :  and,  in  the 
second  place,  the  only  thing  that  you  can  collect  as  to  his  intention 
with  regard  to  the  mode  in  which  the  power  given  to  the  parties  in 
possession  of  his  Staffordshire  estates,  was  to  be  exercised,  is  that 
it  should  be  exercised  in  doing  such  charitable  acts  as  they  knew 
he  would  most  approve  of.  It  is  clear,  therefore,  that  the  testator 
intended  the  rents  to  be  applied  for  charitable  purposes.  Conse- 
quently the  object,  namely,  charity,  is  clearly  pointed  out,  as  well 
as  the  subject ;  and  the  trust  is  void  under  the  Statute  of  Mortmain ; 
and  the  estate  will  pass  to  the  right  heirs  of  the  testator. 


PlLKINGTON 

V. 

Bough  by. 


SIDNY  v.   RANGER. 

(12  Simons,  118—120.) 

A  party  to  a  suit,  who  waa  also  a  solicitor,  and  had  the  conduct  of  a  sale 
decreed  by  the  Court,  purchased  at  the  sale,  under  a  feigned  name.  The 
Court,  after  the  purchase  had  been  confirmed,  ordered  the  estate  to  be  again 
offered  for  sale  at  the  price  at  which  the  party  had  purchased  it,  and,  if 
there  should  be  no  higher  bidder,  the  party  to  be  held  to  his  purchase. 

By  the  decree  made  in  two  causes,  an  estate  at  L  amber  burst  in 
Kent,  called  the  Gold  Harbour  estate,  was  directed  to  be  sold,  and 
Sir  W.  R.  Sidny,  who  was  a  plaintiff  in  one  of  the  causes  and  a 
solicitor,  took  upon  himself  the  carriage  of  the  decree  and  the 
conduct  of  the  sale.  The  estate  was  sold  by  auction  in  August, 
1883,  for  6002. ;  but  that  sum  being  considered  much  below  its 
value,  Sir  W.  R.  Sidny  caused  the  biddings  to  be  opened  :  and  the 
estate  was  resold  in  March,  1884.  At  the  resale,  Sir  William 
Robert  Sidny  purchased  the  estate  for  himself,  but  in  the  name  of 
John  King:  and,  in  March,  1888,  he  obtained  an  order  confirming 
the  purchase,  and  paid  the  purchase-money  for  the  estate  and  for 
the  timber  on  it,  into  Court  in  the  same  name. 

The  parties  to  the  two  suits  having  discovered  that  Sidny  was  the 
real  purchaser  at  the  resale,  a  petition  was  presented,  by  the 
defendant  Ranger,  stating,  in  addition  to  the  circumstances  above 
detailed,  that  Sidny  had. cut  down  and  sold  some  of  the  timber  on 
the  estate,  and  that  the  sums  which  Sidny  had  paid  for  the  estate 
and  the  timber  on  it,  were  much  less  than  their  real  values,  and 
praying  that  the  estate,  with  the  timber  thereon,  might  be  resold 
before  the  Master ;  and,  in  case  the  same,  at  such  resale,  should 
not  produce  a  sum  equal  to  the  purchase- money  paid  by  Sidny, 


1841. 

May  6,  7,  26. 

Jvne  10. 

Shadwell, 
V.-C. 

[118] 
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sidnt       exclusive  of  the  timber,. that  Sidny  might  be  held  to  his  purchase  ; 

Ranger.      and  that  the  costs  of  such  resale  and  of  the  present  application,  and 

incident  thereto  and  consequent  thereon,  might  be  directed  to  be 

[  ni9  ]  paid  by  him :  and  that,  *in  case  he  should  not  be  held  to  his 
purchase,  the  aforesaid  costs,  together  with  the  amount  of  the 
timber  cut  down  and  sold  by  Sidny,  might  be  deducted  out  of  his 
purchase-money  and  paid  into  the  Bank  to  the  credit  of  the  causes, 
and  the  residue  thereof  repaid  to  Sidny ;  and  that  the  Master  might 
be  directed  to  appoint  another  solicitor  to  conduct  the  resale. 

Sidny  made  an  affidavit  in  opposition  to  the  petition,  contra- 
dicting the  allegation  that  he  had  purchased  the  estate  for  less  than 
its  value,  and  stating  that  his  reason  for  purchasing  the  estate 
in  a  feigned  name,  was  that  some  of  the  parties  to  the  suits  were 
hostile  to  him,  and  he  did  not  wish  them  to  know  that  he  was 
the  purchaser. 

Mr.  O.  Richards  and  Mr.  Stone  appeared  for  the  petitioner,  and 

Mr.  Willcock  for  Mrs.  Munns,  another  party,  who  supported 
the  petition.  [They  cited  Ex  parte  Lacey  (l)  and  Owen  v. 
Foulkes  (2) .] 

Mr.  Wakefield  appeared  for  Sir  W.  R.  Sidny,  and 

Mr.  Knight  Bruce  and  Mr.  Jacob  for  other  parties,  who  did  not 
object  to  the  purchase.  They  referred  to  El  worthy  v.  Billing  (3), 
and  said  that  the  prayer  of  the  petition  was  inconsistent  with  itself ; 
as  it  sought  both  to  repudiate  and  to  adopt  the  purchase :  that,  if 
[  *120  ]  the  *purchase  was  irregular,  the  Court  must  set  it  aside  at  once, 
and  not  contingently. 

The  Vice-Chancellor  : 

There  is  quite  enough,  in  this  case,  to  bring  Sir  W.  R.  Sidny 
within  the  principle  of  those  cases  which  decide  that  persons 
standing  in  the  situation  of  trustees,  cannot  buy  for  themselves. 
But,  before  I  finally  dispose  of  the  case,  I  will  direct  search  to  be 
made  for  the  case  of  Owen  v.  Foulkes,  in  order  that  I  may  ascertain 
whether  it  authorises  me  to  make  such  an  order  as  is  prayed  by 
this  petition. 

(1)  6  R.  R.  9  (6  Ves.  625).         next  page. 

(2)  6  Ves.  630,  n.     See  judgment    (3)  51  E.  E.  211  (10  Sim.  98). 
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The  Vice-Chancellor  : 

I  have  seen  the  case  of  Owen  v.  Foulkes,  and  I  think  that  it 
justifies  me  in  making  an  order  according  to  the  prayer  of  the 
petition  in  this  case.  Sir  W.  B.  Sidny  ought  to  have  obtained  the 
leave  of  the  Court,  before  he  bid  for  the  estate. 

The  biddings  must  be  re-opened,  and  the  estate  must  be  again 
offered  for  sale.  If  there  is  a  higher  bidder,  that  person  must  be 
the  purchaser ;  but,  if  not,  Sir  W.  B.  Sidny  must  be  held  to  his 
bargain.  In  short,  an  order  must  be  made  similar,  as  far  as  is 
compatible  with  the  circumstances  of  the  case,  to  the  order  in 
Owen  v.  Foidkes.  I  shall  not  make  any  order  as  to  costs,  until  I 
know  the  result  of  the  resale. 


Sidny 

9. 

Ranger. 
June  10. 


MOOE  v.   KAISBECK  (1). 

(12  Simons,  123—140.) 

The  grandchildren  of  A.  B.  cannot  take  under  a  gift  to  his  children,  though 
he  had  grandchildren  but  no  child  living  either  at  the  date  of  the  will  or 
at  the  testatrix's  death. 

A  testatrix  devised  all  her  freehold  houses  aud  hereditaments  in  S.  to 
trustees  in  trust  to  sell  and  stand  possessed  of  the  proceeds  in  trust  for  A., 
and  gave  the  residue  of  her  personal  estate  to  the  trustees,  in  trust  for  B. 
After  the  date  of  her  will  she  sold  the  houses  and  conveyed  them  to  the 
purchaser,  and  he  deposited  the  conveyance  and  title  deeds  thereof  with 
her,  to  secure  part  of  the  purchase-money  :  Held  that  the  security  and  the 
money  due  on  it  passed  to  the  trustees,  in  trust  for  B. 

The  testatrix  in  the  cause,  by  her  will  dated  the  24th  of  March, 
1838,  directed  that  her  executors  and  trustees  should,  at  the 
expiration  of  six  calendar  months  next  after  her  decease,  out  of 
the  monies  to  be  produced  from  her  leasehold  and  personal  estates 
thereinafter  to  them  given,  retain  the  sum  of  1,800Z.,  and  should 
stand  possessed  thereof  upon  the  trusts  thereafter  declared  con- 
cerning the  same :  and  she  devised  all  her  freehold  messuages, 
burgages,  or  dwelling  houses  and  hereditaments  at  Stockton,  in 
the  county  of  Durham  (which  formed  the  whole  of  her  real  pro- 
perty), unto  and  to  the  use  of  the  trustees,  their  heirs  and  assigns, 
in  trust,  as  soon  as  conveniently  might  be  after  her  decease, 
absolutely  to  sell,  convey  and  dispose  of  the  same  premises ;  and 
to  stand  possessed  of  the  money  to  arise  therefrom,  and  of  the 
rents  and  profits  thereof  until  such  sale,  and  of  the  sum  of  1,8002. 


1841. 
May  27. 


Shadwell 
V.-O. 

[123] 


(1)  In  re    Clowes  [1893]  1  Ch.    214;    In  re  Moses    [1902]    1    Ch.    100,    71 
L.  J.  Ch.  lOt. 
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Moor        thereinbefore  directed  to  be  retained  by  them,  upon  trust,  as  to 
Raisbbck.     one  *equal  third  part  thereof,  for  such  of  the  children  of  Ann 

[  *124  ]  Stonehouse  widow,  then  deceased  (the  late  aunt  of  the  testatrix's 
late  husband)  as  should  be  living  at  the  time  of  the  decease  of  the 
testatrix,  equally  to  be  divided  between  or  among  them,  if  more 
than  one :  and,  as  to  one  other  third  part  thereof,  the  testatrix 
directed  that  the  same  should  be  in  trust  for  such  of  the  children 
of  Susanna  Taylor  (who  was  another  aunt  of  her  late  husband),  as 
should  be  living  at  the  time  of  the  testatrix's  decease,  equally  to  be 
divided  between  or  amongst  them,  if  more  than  one ;  and,  as  to 
the  remaining  one  third  part  thereof,  that  the  same  should  be  in 
trust  for  Thomas  Peacock ;  but,  if  he  should  die  in  her  lifetime  (an 
event  which  happened)  the  same  one  third  part  should  be  in  trust 
for  such  of  his  children  as  should  be  living  at  the  time  of  the 
testatrix's  decease,  equally  to  be  divided  between  or  amongst  them, 
if  more  than  one :  and  the  testatrix,  [after  bequeathing  certain 
legacies,  gave  all  her  ready  money  and  money  upon  securities, 
plate,  china,  linen  and  household  furniture,  and  all  other  her 
estate  and  effects  whatsoever  and  wheresoever,  to  the  trustees, 
in  trust  to  sell  and  get  in  the  same,  and  to  stand  possessed  of  the 
money  to  arise  therefrom,  upon  trust  thereout  to  pay  her  funeral 
and  testamentary  expenses,  and  all  the  debts  which  she  should  owe 
at  the  time  of  her  decease,  and  the  sum  of  1,800/.  thereinbefore 
directed  to  be  retained,  and  the  several  other  legacies  thereinbefore 
given  ;  and  she  declared  that  the  residue  of  the  same  trust  monies 
should  be  held  upon  certain  trusts  therein  declared  for  the  benefit 
of  the  plaintiffs  (who  were  testatrix's  next  of  kin)  and  their  children.] 

[  126  ]  And  she  gave,  to  her  trustees,  their  heirs  and  assigns,  all  such  real 
estates  as,  at  the  time  of  her  death,  should  be  vested  in  her  by  way 
of  mortgage,  in  order  to  enable  them  with  greater  ease  and  con- 
venience to  recover,  receive  and  get  in  the  monies  secured  by  such 
mortgages  for  the  purposes  of  her  will. 

In  November,  1888,  the  testatrix  agreed  to  sell,  to  Thomas 
Plews,  the  freehold  houses  and  premises  at  Stockton  mentioned 
in  her  will,  in  consideration  of  850/.  and  of  an  annuity  of  6/.  10s. 
for  her  life.  Afterwards  she  consented  to  take  a  promissory  note 
for  the  350/. ;  and,  accordingly,  Plews  signed  and  gave  to  her  a 
note,  dated  the  28rd  of  November,  1838,  in  the  following  words : 
"  Borrowed  and  received,  of  Mrs.  Elizabeth  Peacock,  the  sum 
of  850/. ;  which  I  promise  to  repay  to  her  or  her  order  on  demand, 
with  interest  for  the  same  after  the  rate  of  5/.  for  100/.  for  a  year." 
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By  indentures  of  lease  and  release,  dated  the  14th  and  15th  of 
February,  1889,  the  testatrix  conveyed  the  houses  and  premises  at 
Stockton  to  a  trustee  in  fee,  in  trust,  out  of  the  rents,  to  pay  the 
annuity  to  the  testatrix,  during  her  life,  and,  subject  thereto,  in 
trust  for  Plews,  in  fee.  The  8502.  was  mentioned  in  the  release  to 
have  been  paid  by  Plews  to  the  testatrix. 

Upon  the  execution  of  the  conveyance,  the  testatrix  required 
Plews  to  give  her  some  further  security  for  the  8502. ;  and,  there- 
upon, Plews  deposited  with  her  the  conveyance  and  title-deeds  of 
the  houses  and  premises,  and  signed  a  memorandum,  dated  the 
22nd  of  February,  1889 ;  and,  thereby,  after  reciting  the  contract 
for  the  purchase  of  the  houses  and  premises  and  the  conveyance 
♦made  in  pursuance  thereof,  and  that,  it  being  inconvenient  for 
Plews  to  pay  the  3502.  as  expressed  in  the  release,  the  testatrix  had 
consented  to  take  his  promissory  note  for  that  sum,  on  having  the 
deeds  relating  to  the  houses  and  premises  deposited  with  her :  it 
was  witnessed  that  Plews  agreed  that  the  deeds  should  remain  in 
the  testatrix's  custody,  for  better  securing  the  3502.  and  interest ; 
and  Plews  also  agreed,  at  the  request  of  the  testatrix,  her  executors 
&c.  to  convey  the  houses  and  premises  to  the  testatrix  in  fee,  by 
way  of  mortgage,  for  more  effectually  securing  the  payment,  of  the 
3502.  with  interest,  to  the  testatrix,  her  executors  &c. 

The  testatrix  died  on  the  27th  of  April,  1840.  The  annuity  was 
paid  up  to  her  death,  but  the  8502.  remained  due  on  the  securities 
above  mentioned. 

Susanna  Taylor  had  no  child  living  at  the  date  of  the  will  or  at 
the  testatrix's  death ;  but  she  had  six  grandchildren  then  living. 
All  the  other  persons  whose  children  were  provided  for  by  the  will, 
had  children  living  at  the  two  periods  above  mentioned. 

The  bill  was  filed  by  James  Moor  and  Thomas  Darnell,  who  were 
the  nephews  and  next  of  kin  of  the  testatrix,  [and  who  claimed  to  be 
entitled  to  Susanna  Taylor's  third  share  of  the  1,8002.,  as  undis- 
posed of  personal  estate,  and  also  claimed  that  the  8502.  secured  on 
the  property  at  Stockton  passed  under  the  bequest  of  residue]. 


Moor 

v. 

Raibbeck. 


[  *127  ] 


Mr.  Faber  for  the  plaintiff. 


[130] 


Mr.  R.  Palmer  for  the  grandchildren  of  Susanna  Taylor. 
Mr.  Cory  for  the  children  of  the  plaintiffs :  and 


[132] 
[137] 


Mr.  Wilson  for  the  trustees  and  executors  of  the  will. 
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Moob  Mr.  Fober,  in  reply,  said  that  the  testatrix,  in  disposing  of  the 

Raisbbck.  bouses  at  Stockton,  spoke  of  them  as  being  property  which  was  in 
her  own  ownership :  that,  construing  the  will  according  to  the 
directions  of  the  Act  of  Parliament,  that  is,  to  speak  and  take  effect 
as  if  it  had  been  executed  immediately  before  the  testatrix's  death, 
the  expression,  "  money  upon  securities,"  which  the  testatrix  had 
used  in  her  will,  would  apply,  most  aptly,  to  the  85CM.,  and  the 
words :  "all  such  real  estates  as,  at  the  time  of  my  decease,  shall 
be  vested  in  me  by  way  of  mortgage,"  would  include  the  interest 
which  the  testatrix  had  in  the  houses  at  the  time  of  her  death  (1). 

The  Vice-Chancellor  : 

I  do  not  find  any  thing,  in  this  will,  which  makes  it  necessary 
for  me  to  construe  the  word  "  children,"  as  meaning  any  other 
individuals  than  those  who  strictly  bore  the  character  of  children. 
It  is  plain  that,  in  several  instances,  the  testatrix  has  used  that 
word  in  its  proper  sense :  and,  therefore,  I  am  not  at  liberty  to  put 
a  different  construction  upon  it  in  that  part  of  the  will  where  the 
children  of  Mrs.  Taylor  are  spoken  of. 
[  138  ]  Next :  with  respect  to  the  houses  at  Stockton.     The  testatrix  has 

devised  them  to  the  trustees,  in  trust  to  sell  the  same  as  soon  as 
conveniently  might  be  after  her  decease ;  and  has  directed  the 
trustees  to  stand  possessed  of  the  proceeds  upon  certain  trusts  for 
the  benefit  of  the  children  of  Mrs.  Storehouse  and  Mrs.  Taylor, 
who  should  be  living  at  her  decease,  and  also  for  the  benefit  of 
Thomas  Peacock,  and  of  his  children  living  at  the  same  time. 
The  testatrix  sold  the  houses  after  the  date  of  her  will,  and  con- 
veyed them  to  the  purchaser.  But  the  purchaser  being  unable  to 
pay  350L,  part  of  the  purchase-money,  the  testatrix  consented  to 
accept  a  deposit  of  the  title-deeds  of  the  houses,  as  a  security  for 
the  money  remaining  unpaid.  And  it  was  said  that,  under  the 
23rd  sect,  of  the  late  Act  for  the  amendment  of  the  law  with  respect 
to  wills,  the  interest  which  the  testatrix  had  in  the  houses,  at  the 
time  of  her  death,  by  virtue  of  the  equitable  mortgage,  and  the 
money  secured  by  the  mortgage,  pass  to  the  trustees  in  trust  for 
the  children  of  Mrs.  Stonehouse  and  Mrs.  Taylor,  and  for  Thomas 
Peacock  and  his  children.  It  is  clear,  however,  that,  according  to 
any  construction  that  can  be  put  upon  the  Act  of  Parliament,  the  will 
has  been  revoked  as  to  the  devise  in  trust  to  sell.    Then  the  Act 

(1)  The  question  whether  one  third  of  the  1,300/.  was  undisposed  of,  seems 
not  to  have  been  argued. 
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says  that  no  conveyance  or  other  act  made  or  done,  subsequently 
to  the  execution  of  a  will,  of  or  relating  to  any  real  or  personal 
estate  therein  comprised,  except  an  act  by  which  such  will  shall  be 
revoked  as  aforesaid,  shall  prevent  the  operation  of  the  will  with 
respect  to  such  estate  or  interest  in  such  real  or  personal  estate  as 
the  testator  shall  have  power  to  dispose  of  at  the  time  of  his  death. 
So  that  there  is  an  express  exception  of  the  case  where  the  testator 
shall  have  revoked  the  will ;  and,  on  the  ground  of  that  exception, 
my  opinion  is  that  the  property  in  question  is  *  taken  out  of  the 
operation  of  the  general  enactment  contained  in  the  clause  of  the 
Act  which  has  been  relied  on.  That  clause  applies  to  cases  where 
testators,  after  having  devised  their  estates,  make  conveyances  of 
them  which  are  to  have  the  same  effect  as  fines  or  recoveries,  or 
where  they  mortgage  the  devised  estates  in  fee,  and  afterwards  take 
a  reconveyance  of  them  to  themselves  and  a  trustee  to  uses  to  bar 
dower;  but  the  clause  does  not  apply  to  cases  like  the  present, 
where  the  thing  meant  to  be  given,  is  gone. 

The  will  in  this  case,  though  revoked  by  the  sale,  has  operation 
on  the  property  in  another  form :  for,  by  the  sale,  the  testatrix 
changed  the  nature  of  the  property  from  realty  to  personalty  ;  and 
the  money  produced  by  the  sale  passes  as  part  of  her  general 
personal  estate. 


Moor 

v. 

Rajsbeck. 


[  »139  ] 


HOBHOTJSE  v.  COTJKTNEY. 

(12  Simons,  140—157 ;  S.  C.  10  L.  J.  Ch.  377.) 

If  a  defendant  who  is  out  of  the  jurisdiction,  has  given  special  authority 
to  a  person  within  the  jurisdiction  to  act  as  his  agent  with  respect  to  the 
property  which  is  the  subject  of  the  suit,  the  Court  will  order  service  of  the 
aubpcena  to  appear  and  answer,  on  that  person,  to  be  good  service  on  the 
defendant. 

The  bill  prayed  that  the  plaintiffs,  Messrs.  Hobhouse  &  Co.,  might 
be  declared  to  be  entitled  to  a  charge  or  lien,  in  respect  of  a  debt 
of  14,000/.  and  upwards,  upon  certain  wines  which  the  defendant 
Emilia  Sheil,  of  Xeres  in  Spain,  widow,  had  consigned  to  the 
defendants  Messrs.  Courtney  &  Co. ;  and  that  the  wines  might  be 
sold  and  the  proceeds  applied  in.  satisfaction  of  the  debt. 

Subsequently  to  the  creation  of  the  lien  sought  to  be  enforced, 
Mrs.  Sheil  became  bankrupt,  and  the  defendants  De  Giles  and 
De  Perea,  of  Xeres,  were  appointed  assignees  of  her  estate  and 
effects,  by  the  Chamber  of  Commerce  in  that  city ;  and  they  claimed 

8—2 


1841. 
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June  17. 
July  7. 

SHADWELL, 
V.-C. 
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Hobhouse  the  wines,  freed  from  the  lien.  In  consequence  of  which  the 
Courtney,  plaintiffs'  solicitor,  in  December,  1840,  wrote  a  letter  to  them, 
explaining  the  nature  of  the  charge  claimed  by  the  plaintiffs,  and 
the  circumstances  under  which  it  had  been  created.  No  notice 
was  taken  of  this  letter  until  April,  1841,  when  Mr.  Annesley,  a 
solicitor,  called  on  the  plaintiffs'  solicitor,  for  the  purpose  of  having 
some  communication  with  him,  respecting  the  plaintiffs'  claim  to 
the  wines ;  and  Mr.  Annesley  then  stated  that  he  was  employed 
[  *hi  ]  and  instructed  by  a  gentleman  *who  had  come  over  to  this  country 
with  a  power  of  attorney  from  the  assignees  ;  and  that  it  was  of  the 
most  extensive  kind,  giving  power  to  him  to  prosecute  and  defend 
any  suits  in  this  country,  in  relation  to  the  rights  of  the  assignees 
in  reference  to  Mrs.  Sheil's  property  and  effects  in  this  country, 
and  also  to  the  claims  of  the  plaintiffs.  The  gentleman  alluded  to 
by  Mr.  Annesley,  was  an  inhabitant  of  Xeres,  named  MacMahon ; 
and,  in  April,  1841,  he  called  on  Messrs.  Courtney,  and  stated  that 
he  was  authorised,  by  the  assignees,  to  demand  the  stock  of  wines, 
property  and  effects  belonging  to  the  creditors  of  Mrs.  Sheil,  and, 
generally,  to  wind  up  her  affairs  ;  and  he  then  offered  to  show  the 
power  of  attorney  under  which  he  acted,  to  Messrs.  Courtney. 

On  the  27th  of  May,  the  Vice- Chancellor,  on  the  application  of 
Mr.  Sharpe,  for  the  plaintiffs,  ordered  that  service  on  MacMahon 
of  the  subp&na  for  the  assignees  to  appear  to  and  answer  the  bill 
in  this  cause,  should  be  deemed  good  service  on  the  assignees. 

On  the  17th  of  June  a  motion  was  made,  on  behalf  of  the 
assignees,  to  discharge  that  order.  After  notice  of  that  motion  had 
been  served,  an  affidavit  was  made  by  the  solicitor  for  the  plaintiffs, 
stating  he  had  been  informed  and  believed  that  part  of  the  wines 
sought  to  be  made  liable  to  the  charge  or  lien  in  favour  of  the 
plaintiffs,  had  been  consigned,  by  Mrs.  Sheil,  to  Messrs.  Moore, 
Hanson  &  Co.  of  Bristol,  on  account  of  the  plaintiffs  (l)  ;  and  such 
wines  were,  as  the  deponent  believed,  still  in  their  possession :  that 
MacMahon,  since  the  service  of  the  svljwna  on  him,  had  sent  the 
following  letter  to  Moore,  Hanson  &  Co. : 

"  London,  3rd  June. 

"  Gentlemen, — The   authority  that  the  power  of  attorney  the 

[  *i42  ]       assignees  *of   the    failed  house  of   "Widow  Sheil   of   Xeres,  have 

conferred  on  me  for  liquidating  the  property  you  hold  of  shipments 

of  wines  consigned  to  you,  being  recognised  to  be  sufficient  for  any 

(1)  So  in  brief. 
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proceedings  I  may  consider  necessary  to  undertake  in  the  Courts 
of  this  country  on  behalf  and  in  the  names  of  said  assignees 
of  Mrs.  Sheil,  I  take  the  liberty  to  request  you  will  be  pleased  to 
furnish  me  the  requisite  accounts  of  all  the  property  and  monies 
in  your  hands,  and  the  disposal  thereof,  amounting,  as  per  annexed 
statement,  to  645/.     Expecting  your  kind  answer,  I  remain,  &c." 

Mr.  Wit/ram  and  Mr.  Anderdon,  in  support  of  the  motion,  said 
that  the  Court  had  no  jurisdiction  to  make  the  order.  *    *    * 

Mr.  Knight  Brace  and  Mr.  Sharpe,  for  the  plaintiffs  : 

*  *  The  question  whether  substituted  service  of  the  process 
of  the  Court  ought  or  ought  not  to  be  ordered,  is  a  question,  not  of 
jurisdiction  as  it  has  been  said  to  be,  but  of  discretion. 

[A  number  of  earlier  authorities  upon  the  point  were  cited  by 
counsel  and  considered  by  the  Vice-Chancellor,  who  concluded  his 
discussion  of  those  authorities  by  saying:] 

It  appears  to  me  that  the  matter  is  concluded  :  for  my  opinion  is 
that  there  is  clear  evidence,  in  this  case,  that  MacMahon  has 
special  authority  to  act  for  the  assignees  of  Mrs.  Sheil.  Therefore, 
the  order  for  substituting  service  was  right,  and  the  application  to 
discharge  it  is  wrong,  and  must  be  refused  with  costs. 


Hob house 
Courtney. 


[143] 


[167] 


TAYLOR   v.   MARTINDALE  (1). 

(12  Simons,  158—161  ;  S.  C.  10  L.  J.  Ch.  339;  5  Jur.  648.) 

A  testator  gave  his  real  and  personal  estate  to  his  wife,  subject,  amongst 
other  bequests,  to  an  annuity  of  50/.  to  A.  B.  for  ever.  Held  that,  on  A.  B.'s 
death  intestate,  the  annuity  passed  not  to  his  heir,  but  to  his  personal 
representative. 

James  Howe  made  his  will  in  the  following  words  : 
"  I  will,  devise  and  bequeath,  after  all  debts  are  paid,  all  the 
worldly  property  I  die  possessed  of,  whatsoever  and  wheresoever ; 
one  freehold  estate,  named  Heath  Cottage,  at  Tonbridge  Wells, 
Kent ;  one  freehold  house,  Hendon,  Middlesex ;  and  all  freeholds, 
copyholds,  leaseholds,  monies  in  the  funds,  monies  lent,  stock  in 
trade,  and  all  other  property  of  any  or  every  kind,  as  I  before 
observed,  that  I  die  possessed  of,  whatsoever  and  wheresoever,  to 

(1)  Parsons  v.  Parsons  (1809)  L.  R.  8  Eq.  260. 


1841. 

May  28. 


Shadwkll, 
V.-C. 

[158] 
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Taylob  my  beloved  wife,  Sophia  Howe,  subject  only  to  the  hereafter  written 
Martin-      an^  following  bequests :  to  my  wife  Sophia  Howe's  dearly  beloved 

dale.  sister,  501.  a  year  for  her  life,  and,  at  her  death,  to  be  equally 
divided  between  her  son  George  Cheeseman,  my  dearly  beloved 
wife  Sophia  Howe  her  own  nephew,  and  Augustus  Howe,  my  own 
nephew,  son  of  my  beloved  brother,  251.  a  year  to  each  for  ever  (i) : 
and,  to  my  own  dearly  beloved  brother,  501.  a  year  for  ever.  I  hope 
I  am  explicit.  I  will,  devise  and  bequeath,  to  my  dearly  beloved 
wife  Sophia  Howe,  all  my  freeholds,  copyholds,  leaseholds,  monies 
in  the  funds,  lent,  stock  in  trade,  book-debts  and  all  other  of  what- 
ever description  I  die  possessed  of,  whatsoever  and  wheresoever, 
subject  only  to  the  above  written  bequests."  And  he  appointed  his 
wife  his  sole  executrix. 

[15U  ]  William  Howe,  the  testator's  brother,  survived  the  testator  and 

died  intestate.  The  question  was,  whether  the  annuity  of  501.  a 
year  given  to  him  for  ever,  passed,  on  his  death,  to  his  heir,  or  to 
his  personal  representative. 

Mr.  Knight  Brave  and  Mr.  Simpson  appeared  for  the  plaintiffs, 
who  were  not  interested  in  the  subject  of  the  question. 

Mr.  O.  Richards,  for  the  heir  of  W.  Howe,  said  that  the  annuity 
was  charged  on  real  as  well  as  personal  estate,  and  was  given  to 
William  Howe  in  perpetuum,  that  is,  to  him  and  his  heirs :  and 
consequently  it  was  an  annuity  in  fee,  and  on  the  death  of  William 
Howe  it  descended  to  his  heir:  Co.  Litt.  144  b ;  Turnery.  Turner (2) ; 
Earl  of  Stafford  v.  Buckley  (3)  ;  1  Williams  on  Executors,  p.  522. 

Mr.  Loftus  Wigram,  for  the  personal  representative  of  William 
Howe: 

There  is  no  case  in  which  the  question  has  arisen,  what  is  the 
effect  of  a  gift  of  an  annuity  to  a  man  for  ever.  The  case  of 
Turner  v.  Turner  has  no  bearing  on  that  question.  The  question  in 
that  case  was  whether  the  annuity  was  real  or  personal  estate.  It 
is  quite  clear  that  the  annuity  in  this  case  is  personal  property. 

(Thb  Vice-Chancellor  :  The  only  question  is  whether  it  is 
descendible  to  the  heir  or  not.  Does  not  the  law  recognise  an 
annuity  as  one  species  of  hereditament  ?) 

(1)  The  testator  seems  to  have  de-      wife, 
scribed  G.  Cheeseman  by  his  relation-  (2)  Amb.  776,  and  1  Br.  C  C.  310. 

ship  to  his  wife's  sister  and  also  to  his  (3)  2  Yes.  Sen.  171. 
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This  annuity  is  not  given  to  W.  Howe  and  his  heirs,  but  to  him  for 
ever  ;  and  it  is  nothing  more  than  a  gift,  to  him,  of  such  a  fund  as 
would  produce  50L  a  year  for  ever.  *In  the  Earl  of  Stafford  v. 
Buckley,  the  annuity  was  given  to  the  daughter  for  life  and  to  her 
lawful  heirs  for  ever. 


Taylor 

v. 

Martin- 

dale. 

[  *160  ] 


Mr.  Bkhner,  Mr.  Warburton,  and  Mr.  Tripp,  appeared  for  the 
other  parties. 

The  Vice-Chancellor  : 

This  point  is  singular,  and  does  not  appear  to  have  been  decided 
by  any  of  the  cases. 

There  is  no  doubt  that  an  annuity,  though  personal  in  its  nature, 
may  be  granted  to  a  man  and  his  heirs.  The  description  which 
Lord  Coke  gives  of  an  annuity  with  its  legal  incidents,  is :  "An 
annuity  is  a  yearly  payment  of  a  certain  sum  of  money  granted  to 
another  in  fee,  for  life  or  years,  charging  the  person  of  the  grantor 
only.  But  not  only  the  grantee  but  his  heir  and  his  and  their 
grantee  also,  shall  have  a  writ  of  annuity."  Lord  Loughborough 
too,  in  his  judgment  in  Turner  v.  Turner,  says  that  an  annuity, 
when  granted  with  words  of  inheritance,  is  descendible ;  but,  as  to 
its  security,  is  personal  only.  In  this  case  however  the  testator  has 
not  used  words  of  inheritance ;  and  it  is  not  imperative  on  me  to 
construe  the  words,  "  for  ever,"  when  used  with  reference  to  an 
annuity,  to  signify  "  heirs."  In  my  opinion,  the  question  is,  which 
construction  is  most  beneficial  to  the  annuitant :  and  it  seems  to 
me  to  be  most  beneficial  to  him  that  the  gift  should  be  construed 
as  a  gift  to  him  and  his  executors  :  as  he  might  die  without  heirs  ; 
but  might  appoint  executors.  It  is  by  no  means  a  matter  of 
necessity  that  a  gift  of  an  annuity  to  A.  for  ever,  must  be  construed 
as  a  gift  to  him  and  his  heirs  for  ever. 

I  think,  therefore,  I  must  hold  that  the  gift  in  this  case  is  a  gift 
of  the  annuity  to  William  Howe  and  his  heirs,  executors,  adminis- 
trators and  assigns  for  ever. 


[161] 
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i84i.  TOMLIN  v.  HATFEILD. 

- '  (12  Simons,  167—171.) 

y  ^ELL»  A  gift  to  a  testators  nephews  and  nieces  (sons  and  daughters  of  his  lato 

_   '    '  sisters  A.  and  B.)  living  at  his  death  and  to  the  children  of  any  other 

L        J  nephews  and  nieces  then  dead  as  a  gift  per  capita, 

Edward  Taddy,  the  testator  in  the  cause,  by  his  will,  dated  the 
24th  of  April,  1885,  disposed  of  his  residuary  real  and  personal 
estate  [to  his  nephews,  John  Tomlin,  James  Tomlin,  Edward 
Hatfeild  and  Charles  Hatfeild,  their  heirs,  executors,  adminis- 
trators and  assigns,  upon  trust  to  convert  and  receive  the  same,  and 
to  pay  and  divide  the  same  to  and  amongst  themselves  the  said 
John  Tomlin,  James  Tomlin,  Edward  Hatfeild,  Charles  Hatfeild, 
and  his  other  nephews  and  nieces,  sons  and  daughters  of  his  late 
sister,  Susanna  Tomlin  deceased,  and  of  his  sister  Ann  Hatfeild, 
who  should  be  living  at  his  decease,  and  the  children  of  any  other 
of  such  nephews  and  nieces,  who,  having  died  in  his  lifetime,  should 
have  left  issue,  in  such  parts,  shares  and  proportions,  manner  and 
form,  in  all  respects,  and  at  such  time  or  times,  as  they,  his  said 
trustees  and  executors,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  should  judge  proper 
and  direct;  his  will  and  meaning  being  that  the  division  and 
distribution  of  all  the  said  monies  should  rest  wholly  with  them 
his  said  trustees  and  executors,  and  be  in  their  entire  discretion, 
and  that  their  disposal  and  appropriation  thereof  should  not  be 
called  in  question  or  disputed  by  any  person  or  persons  whom- 
soever]. 
[  i«»  ]  It  appeared,  from  the  report  made  in  pursuance  of  the  decree  at 

the  hearing,  that  there  were  eight  children,  and  two  grandchildren 
the  issue  of  two  deceased  children,  of  the  testator's  sister  Susanna 
Tomlin  living  at  the  testator's  decease  :  and  that  there  were  seven 
children,  and  seven  grandchildren  the  issue  of  a  deceased  child,  of 
the  testator's  sister  Ann  Hatfeild,  living  at  the  same  time. 

The  bill  was  filed  by  John  and  James  Tomlin  and  Charles 
Hatfeild,  against  Edward  Hatfeild  and  other  persons  interested 
under  the  will,  alleging  (amongst  other  things)  that  the  plaintiffs 
were  desirous  to  carry  into  effect  the  trusts  reposed  in  them,  by  the 
will,  jointly  with  Edward  Hatfeild,  by  selling  the  estates  devised 
to  them,  and  distributing  the  proceeds  thereof  and  the  residue  of 
the  testator's  personal  estate  and  effects  amongst  themselves  and 
Edward  Hatfeild  and  the  other  nephews  and  nieces  of  the  testator, 
sons  and  daughters  of  his  sisters  Susanna  Tomlin  and  Ann  Hatfeild, 
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and  the  children  of  such  other  nephews  and  nieces,  children  of       Tomlin 
Susanna  Tomlin  and  Ann  Hatfeild,  who  died  in  the  *  testator's    hatfeild. 
lifetime  leaving  issue,  according  to  the  will :  but  Edward  Hatfeild       [  *170  ] 
refused  to  concur,  with  the  plaintiffs,  in  effecting  such  sale  and 
distribution.     The  bill  prayed  that  the  will  might  be  established 
and  the  trusts  of  it  performed  under  the  decree  of  the  Court ;  and 
that  the  rights  and  interests  of  all  parties  in  the  testator's  residuary 
real  and  personal  estates,  might  be  declared  and  ascertained  ;  and 
that  the  real  estates  devised  to  the  plaintiffs  and  Edward  Hatfeild, 
might  be  sold ;  and  that  the  proceeds  thereof  and  of  the  testator's 
residuary  personal  estate  might  be  distributed  amongst  the  plaintiffs 
and  Edward  Hatfeild  and  the  other  parties  entitled  thereto  under 
the  will,  according  to  the  intention  of  the  will. 

The  cause  now  came  on  to  be  heard  for  further  directions. 

The  question  was  whether  the  proceeds  of  the  sale  of  the  testator's 
residuary  real  estates  and  his  residuary  personal  estate  were  to  be 
divided,  per  stirpes  or  per  capita,  amongst  the  children,  and  the 
children  of  deceased  children  of  Susanna  Tomlin  and  Ann  Hatfeild 
mentioned  in  the  Master's  report. 

Mr.  Knight  Bruce,  Mr.  Wigram,  Mr.  Loftiis  Wigram  and  Mr. 
Rogers,  for  the  plaintiffs  and  for  the  defendants  in  the  same 
interest,  contended  that  the  division  ought  to  be  made  per  stirpes, 
as  being  the  most  equitable  and  the  most  conformable  to  the 
testator's  presumed  intention. 

Mr.  Girdlestone,  for  the  defendants,  the  seven  grandchildren 
of  Ann  Hatfeild,  said  that,  as  the  trustees  could  not  agree  as  to  the 
mode  of  division,  the  Court  *must  divide  the  property  amongst  the       [  *i7i  ] 
claimants  equally,  that  is,  per  capita. 

The  Vice-Chancellor  : 

The  will  directs  the  trust  property  to  be  divided  amongst  certain 
individuals,  some  of  whom  are  named  and  some  of  whom  are  not 
named,  but  described:  and  I  see  nothing  which  shows  that  they  are 
to  take  otherwise  than  as  they  are  named  and  described.  Therefore, 
all  those  persons  who  come  within  the  description  of  children  of 
deceased  nephews  and  nieces  of  the  testator,  must  take,  individually, 
a  share. 

"  The  trustees  and  executors  of  the  will  not  being  able  to  agree 
as  to  the  mode  of  dividing  the  residuary  real  and  personal  estates 
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TOMLIN 

r. 

Hatfeild. 


of  the  testator,  amongst  the  persons  amongst  whom  the  same  were, 
by  the  will  of  the  said  testator,  directed  to  be  divided,  declare  that 
the  several  persons  in  the  Master's  report  mentioned  in  that  behalf, 
that  is  (the  children  and  the  children  of  the  deceased  children  of 
Susanna  Tomlin  and  Ann  Hatfeild),  are  entitled  to  the  residuary 
real  and  personal  estates  of  the  said  testator  in  equal  shares  and 
proportions.' ' 


1841. 
June  7. 


Shadwbll, 
V.-C. 

[178] 


LINDSELL  v.  THACKEB  (1). 

(12  Simons,  178—184;  S.  C.  10  L.  J.  Ch.  348;  5  Jur.  603.) 

A  general  devise  and  bequest  to  the  separate  use  of  the  testator's  widow 
necessarily  implied  that  she  was  to  enjoy  the  beneficial  interest  in  the 
property  thus  left  to  her.  Therefore  copyhold  lands  vested  in  the  testator 
as  trustee  did  not  pass  by  a  general  devise  to  the  separate  use  of  the  widow 
in  fee. 

John  Thacker  and  Catharine  his  wife  being  seised  of  a  copyhold 
estate  for  their  lives  and  the  life  of  the  survivor  of  them,  with 
remainder  to  the  heirs  of  the  survivor,  and  Thacker  having  agreed 
to  sell  the  estate  to  John  Lindsell,  he  and  his  wife  surrendered  it 
to  Lindsell  and  Margaret  his  wife  for  their  lives  and  the  life  of  the 
survivor  of  them,  with  remainder  to  Margaret  and  her  heirs:  and 
Thacker  executed  a  bond,  to  Lindsell,  conditioned  for  the  further 
surrendering  and  assuring  of  the  estate,  by  him  and  his  wife  and 
all  persons  claiming  under  them,  to  Lindsell  and  wife.  Afterwards 
Lindsell  died  leaving  his  wife  (who  was  the  plaintiff  in  the  cause) 
surviving.  Then,  Mrs.  Thacker  died;  and,  after  her  death,  her 
husband  married  again.  In  1823  the  husband  died,  having  in 
January  of  that  year,  made  his  will  in  the  following  words:  "I 
hereby  give  and  bequeath  all  my  property  whatsoever  and  where- 
soever the  same  may  be  at  the  time  of  my  decease,  unto  my 
loving  wife,  for  her  sole  use  for  ever :  and  I  also  further  appoint 
my  affectionate  and  loving  wife,  Ann  Thacker,  whole  and  sole 
executrix  of  this  my  last  will :  and  I  further  declare  and  appoint 
H.  Markland  and  E.  P.  Sharpe  executors  in  trust  of  this  my 
last  will." 

The  surrender  by  Thacker  and  his  first  wife  not  having,  as  it 
was  alleged,  affected  the  remainder  which  was  then  contingent  but 


(1)  Although  the  Conveyancing  Act 
of  1881,  s.  30,  deprived  these  cases  of 
much  of  their  former  interest,  yet  they 
cannot  be  treated  as  obsolete,  since 
copyhold  lands  to  which  a  trustee  or 


mortgagee  has  been  admitted  are  still 
excluded  from  the  operation  of  the 
section.  See  Copyhold  Act,  1894,  s.  88. 
—0.  A.  S. 
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afterwards  vested  in  Thacker  on  the  death  of  his  first  wife,  the  bill 
prayed  that  the  defendant,  his  widow,  might  procure  herself  to  be 
admitted  to  the  estate  and  then  surrender  it  to  the  plaintiff,  Mrs. 
Lindsell,  in  fee. 

The  question,  which  was  discussed  on  the  argument  of  a 
demurrer,  was  whether  the  legal  interest  in  the  estate  which  was 
vested  in  Thacker  at  the  date  of  his  will  and  at  his  death,  passed, 
under  the  general  devise  in  his  will,  to  the  defendant. 

Mr.  James  Russell  and  Mr.  liomilly,  in  support  of  the  demurrer 
[cited  Lord  Brat/broke  v.  Inskip  (l),  and  other  cases] . 


bill. 


The  Vice-Chancellor  after    [referring  to  the  judgment  of  Lord 
Eldon  in  Braybroke  v.  Inskip,  said] : 

In  this  case,  the  testator  *has  given  all  his  property  whatsoever 
and  wheresoever  to  his  wife,  in  a  particular  manner,  that  is  to  say, 
for  her  sole  use.  The  words,  "  sole  use,"  necessarily  imply  separate 
use  (2),  and  indicate  that  the  testator  meant  that  the  property 
which  he  had  devised  to  his  wife,  should  be  enjoyed  by  her 
beneficially.  Then,  if  I  find  that  the  intention  of  the  testator 
was  that  the  subject  cf  the  devise  should  be  beneficially  enjoyed 
by  the  devisee,  I  am  bound,  by  the  decision  in  Lord  Braybroke 
v.  Inskip,  to  say  that,  in  this  case,  there  is  a  sufficient  demonstra- 
tion of  intention  that  a  mere,  dry,  legal  estate  should  not  pass  by 

the  devise. 

_  Demurrer  allowed. 


Lindsell 

v. 
Thacker. 


[179] 


Mr.   Knight  Bruce   and    Mr.    Willcovk,   in    support    of    the        [ l81  J 


[182] 


[183] 
[  *164  ] 


PAINE  v.  WAGNER  (3). 

(12  Simons,  184—188.) 

Under  a  direction  for  the  equal  division  of  property  among  a  number  of 
persons  (including  a  class  of  children)  a  husband  and  wife  may  take  separate 
shares.  A  will  contained  the  following  clause:  "I  recommend  that  the 
house  and  premises  may  be  disposed  of  as  soon  as  possible,  and  after  paying 


(1)  7  B.  R.  106  (8  Ves.  417). 

(2)  This  statement  requires  qualifica- 
tion, since  the  expression  may  only 
denote  "absolute  use":  Lewis  v. 
Mathews  (1866)  L.  B.  2  Eq.  180;  or  it 
may  denote  the  intended  exclusion  of 
some  other  person  than  a  husband,  as 
in  Massey  v.  Parker ;  see  55  B.  B. 
Nil.//.    It  is  more  accurate  to  sav  that 


the  expression  when  used  in  a  will  may, 
but  does  not  necessarily,  imply  separate 
use  :  Massy  v.  Rowen  ( 1 869)  L.  R.  4 
II.  L.  288.— 0.  A.  S. 

(3)  In  re  Jupp  (1888)  39  Ch.  D.  149, 
57  L.  J.  Ch  774,  59  L.  T.  129;  In  re 
Dhon  (18.S9)  42  Ch.  I).  306;  61 
L.  T.  718. 


1811. 
June  8,  \). 


Sha  dwell, 
V.-C. 

[184] 
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Wag  nek. 


Paine  all  just  debts,  may  be  equally  divided,  share  and  share  alike,  Mrs.  M.,  Mr. 

_*;.__.  and  Mrs.  W.  and  children,  likewise  H.  H."  :  Held  that  Mrs.  W.  was  entitled 

to  an  equal  share  of  the  proceeds  of  the  house  and  premises,  as  tenant  in 
common  with  her  husband  and  her  children  living  at  the  testator's  death, 
and  with  Mrs.  M.,  and  II.  IL 

Alexander  Mitchell  made  his  will,  dated  the  28th  of  November, 
1819,  in  the  following  words:  "Memorandum,  in  caBe  of  death,  I 
leave,  to  my  dear  wife,  150/.  per  annum,  for  her  life,  to  have  a 
power  of  receiving  it  herself  from  the  interest  of  money  in  the 
5  per  Cents. ;  at  her  death,  the  principal  to  be  equally  divided 
amongst  Anthony  and  Sarah  Wagner's  children,  giving  to  Hannah 
Harby  an  equal  share  with  the  children.  I  likewise  leave,  to  my 
dear  wife,  a  mortgage  of  3001.  at  Stathorne ;  the  same  300Z.  to  be 
at  her  own  disposal.  I  leave  to  Hannah  Harby  700Z.,  to  be  paid  to 
her  in  full,  likewise  the  legacy  left  by  my  late  brother.  I  leave  to 
[  *186  ]  my  sister,  Margaret  Gregory,  the  interest  of  *200£.  in  the  51.  per 
Cents. ;  at  her  death,  the  2001.  to  be  equally  divided  amongst  her 
children.  I  leave  my  brother  George  ten  guineas.  I  leave  to 
Robert's  widow,  ten  guineas.  I  leave  to  Anthony  Mitchell  Wagner 
the  lease  of  Mr.  Monk's  house.  I  recommend  that  the  house 
and  premises  may  be  disposed. of  as  soon  as  possible;  and,  after 
paying  all  just  debts,  may  be  equally  divided,  share  and  share 
alike,  Mrs.  Mitchell,  Mr.  and  Mrs.  Wagner  and  children,  like- 
wise Hannah  Harby.  I  leave  to  W.  A.  Gould,  ten  guineas. 
I  appoint  Mrs.  Mitchell  and  Anthony  Wagner  in  trust  for  the 
whole  concern." 

The  testator  died  on  the  6th  of  June,  1821.  His  estate  consisted, 
in  part,  of  two  leasehold  houses,  one,  situate  in  Queen  Street, 
Pimlico,  in  Middlesex,  which  was  let  to  Mr.  Monk,  and  the  other, 
situate  in  Banelagh  Walk  at  the  corner  of  Queen  Street,  in  which 
the  testator  resided  at  his  death,  and  which  was  alleged  to  be  the 
property  mentioned,  in  his  will,  as  :  "  The  house  and  premises." 

The  bill  was  filed  by  the  testator's  widow  (who  married  after  the 
testator's  death)  against  Anthony  Wagner  and  his  children  living  at 
the  testator's  death,  and  certain  other  persons,  praying  that  the 
trusts  of  the  will  might  be  performed  and  that  the  clear  residue 
of  the  testator's  estate  and  effects  might  be  ascertained,  and  the 
rights,  shares,  and  interests  of  all  parties  interested  therein  ascer- 
tained, and  paid,  applied  or  secured  for  their  benefit. 

Two  of  the  defendants  demurred  to  the  bill  because  the  personal 

representative,   Sarah,   the   wife   of  Anthony  Wagner  (who   died 

[  ♦160  J       several  years  after  the  testator),  was  not  a  *party  to  the  suit.     The 
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demurrer  was  in  the  following  form  :  "  These  defendants,  by  pro-  Painr 
testation  &c,  do  demur  to  the  said  bill,  and  to  all  the  relief  and  all  wagnkr. 
the  discovery  thereby  prayed ;  and,  for  cause  of  demurrer,  show 
that  the  said  plaintiff  hath  not  made  the  personal  representative  of 
Sarah  Wagner  in  the  said  bill  named,  the  late  wife  of  Anthony 
Wagner,  one  of  the  defendants  to  the  said  bill,  a  party  to  the  said 
bill,  nor  prayed  process  against  such  personal  representative ;  and 
that  such  personal  representative  is  a  necessary  party  to  the  said 
bill.    Wherefore,  &c." 

Mr.  Knight  Bruce  and  Mr.  Charles  Hall,  in  support  of  the 
demurrer : 

*  *  Mrs.  Wagner  was  as  distinct  an  object  of  the  bequest  in 
question,  as  the  plaintiff.  Consequently,  she  became  entitled  to 
share  in  the  subject  of  the  bequest,  equally  with  the  other  objects. 
Therefore  her  personal  representative  is  a  necessary  party  to  the 
suit. 

Mr.  Girdlestone  and  Mr.  Cameron,  in  support  of  the  bill : 

*  *     There  is  no  fair  construction  of  the  will,  under  which  Mrs.        [  187  ] 
Wagner  can  be  held  to  take  such  an  interest  in  the  property  in 
question,  as  will  make  her  personal  representative  a  necessary  party 

to  the  suit.  The  only  construction  which  could  make  her  personal 
representative  a  necessary  party,  is  that  she  and  her  husband  and 
children  were  tenants  in  common  ;  but  we  submit  that  that  con- 
struction is  entirely  excluded:  for  the  words,  " share  and  share 
alike,"  were  not  intended  to  be  read  distributively ;  but  Mr.  and  Mrs. 
Wagner  and  their  children  were  meant  to  take  as  joint-tenants,  as 
amongst  themselves.  In  the  bequest  of  the  capital  of  the  stock  out 
of  which  the  annuity  of  150/.  was  to  be  paid,  the  testator  speaks  of 
the  children  as  a  class  ;  and,  in  the  bequest  in  question,  he  speaks 
of  them  and  their  parents,  as  a  class :  that  is,  he  names  three 
classes  as  the  objects  of  the  bequest :  his  widow  is  one,  Mr.  and 
Mrs.  Wagner  and  their  children  are  another,  and  Hannah  Harby  is 
the  third  :  liricker  v.  Whatley  (l) ;  Bujf'ar  v.  Bradford  (2)  ;  The 
Attorney -General  v.  Bacchus  (3).     *     *     * 

The  Vice- Chancellor  : 
In  my  opinion  this  is  a  good  demurrer. 

(1)1  Vera.  233.  (3)  9  Price,  30. 

(2)  2  Atk.  220. 
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[188] 


I  do  not  feel  any  difficulty  upon  the  point  of  form ;  for  I  think 
the  demurrer  is  sufficiently  good  in  that  respect. 

Next  as  to  the  substance  of  the  case.  In  the  first  instance,  the 
testator  has  given  the  fund  which  was  to  produce  the  annuity, 
to  be  equally  divided  between  Anthony  and  Sarah  Wagner's 
children,  giving  to  Hannah  Harby  an  equal  share  with  the 
children.  There  the  children  are  stated  to  be  substantive  takers. 
Then,  when  he  comes  to  speak  about  the  money  which  was  to 
arise  from  what  he  calls  the  house  and  premises,  after  paying  his 
debts,  he  says :  "  I  recommend  the  house  and  premises  may  be 
disposed  of  as  soon  as  possible,  and,  after  paying  all  just  debts, 
may  be  equally  divided,  share  and  share  alike/'  leaving  out  the 
word,  "  between "  "  Mrs.  Mitchell,  Mr.  and  Mrs.  Wagner  and 
children,  likewise  Hannah  Harby."  It  is  a  very  ill-arranged  set 
of  words  I  admit ;  but  it  appears  to  me  that  the  natural  construc- 
tion of  them,  is  that  all  the  parties  who  are  either  named  or 
described,  are  to  take,  as  between  themselves,  as  tenants  in 
common. 

The  demurrer  therefore  must  be  allowed. 

I  have  certainly  understood  the  law,  ever  since  Wild's  (l)  case, 
to  be  this,  namely,  that,  if  there  is  a  gift,  simply,  to  parents  and 
children,  and  there  be  children  living  at  the  time,  the  children  take 
with  their  parents :  if  there  be  no  children,  then  the  parents  take 
for  their  lives,  with  remainder  to  their  children. 


1841. 
June  9. 

Shadwell, 
V.-C. 

[189] 


[196] 


DUNCUFT   v.   ALBRECHT. 

(12  Simons,  189—199.) 

The  Court  will  decree  a  specific  performance  of  an  agreement  for  the  sale 
of  a  certain  number  of  shares  in  a  railway  company. 

A  parol  agreement  for  the  sale  of  such  shares,  is  binding ;  for  they  are 
neither  an  interest  in  or  concerning  lands,  within  the  4th  section  of  the 
Statute  of  Frauds;  nor  goods,  wares  or  merchandizes,  within  the  17th 
section. 

[In  this  case  the  plaintiff  claimed  specific  performance  of  an 
agreement  by  the  defendant  to  sell  certain  shares  in  the  London 
and  South  Western  Railway  Company  to  the  plaintiff;  the  agree- 
ment, which  had  been  reduced  to  writing,  was  not  signed  by  the 
defendant,  but  the  terms  of  the  agreement  were  proved  to  the 
satisfaction  of  the  Vice-Chancellor.] 

The  defendant  demurred  to  the  bill  for  want  of  equity. 

(1)  6  Rep.  16  b. 
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Mr.  G.  Richards  and  Mr.  Mylne,  in  support  of  the  demurrer:        Duncuft 

It  is  plain,  from  the  allegations  in   the   bill,  that  the  parties    albrecht. 
contemplated  that  there  should  be  an  agreement  in  writing,  signed 
by  the  defendant,  before  he  should  be  bound.     As  then  a  further  act 
was  contemplated,  and  that  act  was  not  done,  there  was  no  concluded 
agreement  between  the  parties  :  Stokes  v.  Moore  (l).     *     *     * 

Secondly :  the  Court  will  not  enforce  the  agreement  in  this  case ; 
for  shares  in  a  railway  company  fall  within  the  description  of 
goods,  wares  and  merchandizes  ;  and  [the  requirements  of  the  17th 
section  of  the  Statute  of  Frauds  have  not  been  complied  with] . 

Thirdly:  the  property  which  is  the  subject  of  the  agreement        [i»7] 
in  this  case  is  of   such  a  nature  that  the  Court  will  not  decree 
a  specific  performance  of  the  agreement.     *     *    * 

Mr.  Knight  Bruce  and  Mr.  Piggott  appeared  in  support  of  the 
bill,  but 

The  Vicb-Chancellor,  without  hearing  them,  said : 

I  do  not  feel  any  difficulty  about  this  case ;  because  I  think  that 
the  verbal  agreement,  as  it  is  stated,  is  quite  sufficient. 

I  agree  with  Mr.  Richards,  that  there  was  apparently  an  intention  [  198  ] 
formed  of  varying  the  agreement.  It  was  proposed,  as  I  understand, 
that  there  should  be  a  variation  ;  and  there  was  an  acceptance,  on 
the  part  of  the  plaintiff,  of  the  proposed  variation ;  but  then  that 
could  not  bind  him  until  the  proposed  variation  had  been  accepted 
by  the  party  who  first  proposed  it.  And  it  is  plain  that  that  was 
the  progress  of  the  transaction :  for,  first  of  all,  certain  alterations 
were  made  by  indorsement  upon  a  piece  of  paper,  and  then  they 
were  to  be  drawn  out,  so  as  to  form  an  agreement  which  was  to  be 
signed,  leaving,  of  course,  to  the  party  to  whom  it  was  proposed, 
the  option  of  signing  or  not.  Then  the  parties  did  not,  as  appears 
on  the  face  of  the  bill,  ultimately  agree  to  the  proposed  variations. 
What  was  the  result?  Why,  that  the  original  verbal  agreement 
stood  in  the  manner  in  which  it  was  stated  originally. 

In  my  opinion  this  is  a  case  to  which  the  17th  section  of  the 
Statute  of  Frauds  does  not  apply ;  because  it  is  impressed  upon  my 
mind  that,  in  the  decisions  which  have  been  made  with  respect  to 
the  17th  section,  it  has  been  held  to  apply  only  to  goods,  wares 
and  merchandizes  which  are  capable  of  being  in  part  delivered. 
If  there  is  an  agreement  to  sell  a  quantity  of  tallow  or  of  hemp, 

(1)  1  R.  E.  24  (1  Cox,  219). 
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[•199] 


you  may  deliver  a  part ;  but  the  delivery  of  a  part  is  not  a  transac- 
tion applicable,  as  I  apprehend,  to  such  a  subject  as  railway  shares. 
They  have  been  decided  not  to  be  land.  They  have  been  decided 
to  be,  in  effect,  personal  estate ;  but  not  personal  estate  of  the 
quality  of  goods,  wares  and  merchandizes  within  the  meaning  of 
the  17th  section. 

Then  the  only  question  is  whether  there  has  been  any  decision, 
from  whence  you  can  extract  a  conclusion  that  *the  Court  will  not 
decree  a  specific  performance  of  an  agreement  for  the  sale  of  such 
shares  ?  Now  I  agree  that  it  has  been  long  since  decided  that  you 
cannot  have  a  bill  for  the  specific  performance  of  an  agreement 
to  transfer  a  certain  quantity  of  stock.  But,  in  my  opinion,  there 
is  not  any  sort  of  analogy  between  a  quantity  of  8  per  Cents,  or  any 
other  stock  of  that  description  (which  is  always  to  be  had  by  any 
person  who  chooses  to  apply  for  it  in  the  market),  and  a  certain 
number  of  railway  shares  of  a  particular  description ;  which  railway 
shares  are  limited  in  number,  and  which,  as  has  been  observed, 
are  not  always  to  be  had  in  the  market.  And,  as  no  decision  has 
been  produced  to  the  contrary,  my  opinion  is  that  they  are  a  subject 
with  respect  to  which  an  agreement  may  be  made  which  this  Court 
will  enforce. 

Then  there  is  nothing,  as  I  understand,  either  in  the  Statute 
of  Frauds  or  in  the  law  of  this  Court,  which  prevents  the  execution 
of  such  an  agreement  as  is  here  stated :  and,  though  it  may  be  true 
that  the  plaintiff  has  asked  more  than  this  Court  would  give  or 
might  give  under  certain  circumstances  ;  my  opinion  is  that  he  has 
stated  quite  enough  to  show  that  he  is  entitled  to  some  relief :  and, 
therefore,  the  demurrer  must  be  overruled  (l). 


1841. 
June  9. 


Shadwell, 
V.-C. 

[200] 


DAY  v.  DAVERON. 

(12  Simons,  200—205;  S.  C.  10  L.  J.  Ch.  349.) 

A  testator  gave  a  freehold  house  to  his  wife  for  her  sole  use  and  benefit, 
and  another  freehold  house  to  her  for  her  life;  and  he  also  gave  to  her 
all  his  household  goods,  plate,  &c. :  but,  if  she  married  again,  the  whole 
of  the  above  property  was  to  become  the  property  of  his  daughter :  and,  in 
case  his  wife  should  remain  unmarried,  then  he  gave  the  second  mentioned 
house  to  his  daughter,  for  her  life,  and  to  her  children,  after  his  wife's 


(1)  On   the    23rd   of    July,    1841,  the  Lord    Chancellor   affirmed   the 
decision  in  the  case  above  reported. 
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death :  "  I  also  appoint  my  wife,  provided  she  remains  unmarried,  sole  Day 

executrix  and  residuary  legatee  to  all  other  property  I  may  possess  at  my  r- 

decease  " :  Held  that  the  fee-simple  in  the  first-mentioned  house,  passed  to  Da vbiok. 
the  wife. 

Philip  Caley  made  his  will,  dated  the  24th  of  January,  1821,  in 
the  following  words  :  "  I  give,  devise  and  bequeath,  unto  my  wife, 
Sarah  Caley,  all  that  freehold  dwelling,  situate  in  the  East  India 
Dock  Road,  in  the  county  of  Middlesex,  now  in  the  occupation 
of  Simon  Kingsell,  with  all  the  garden  ground  and  other  appur- 
tenances thereunto  belonging,  and  also  all  that  cottage  and  stable 
situate  at  the  back  part  of  the  last-mentioned  dwelling-house,  being 
also  freehold,  for  her  sole  use  and  benefit  after  my  decease  :  I  also 
give  and  devise,  unto  my  said  wife,  Sarah  Caley,  for  the  term  of 
her  natural  life,  all  the  rents  and  benefits  arising  from  a  dwelling- 
house  in  the  said  East  India  Dock  Boad,  let  on  lease  to  James 
Walker,  Esq.,  of  Finsbury  Square,  in  the  county  of  Middlesex :  I  also 
give  and  devise,  unto  my  said  wife,  Sarah  Caley,  all  my  household 
goods,  plate,  linen,  books  and  wearing  apparel :  nevertheless,  if  my 
said  wife,  Sarah  Caley,  shall  marry  after  my  decease,  then  this  will 
and  testament  shall  be  void  and  of  no  effect ;  but  the  whole  of  the 
above  property  shall  become  the  property  of  my  daughter,  Ann 
Caley,  during  her  natural  life,  and,  after  that,  to  be  divided  between 
her  children,  if  there  should  be  any  living ;  but  in  case  my  said 
wife,  Sarah,  remains  unmarried,  I  then  give  and  bequeath,  unto  my 
daughter,  Ann  Caley,  the  rents  and  benefit  of  the  house  now  let  on 
lease  to  James  Walker,  Esq.,  after  the  decease  of  my  wife,  for  her, 
Ann  Caley's,  natural  life,  and  to  her  children,  if  she  should  have 
any  living,  *and  if  not  any  living,  then,  in  that  case,  I  giye  and  [  *20i  ] 
bequeath  the  aforesaid  dwelling-house  unto  the  children  of  William 
Day,  of  Marchwood,  county  of  Southampton,  and  the  children  of 
Jeremiah  Capan,  of  the  town  of  Dover,  county  of  Kent,  to  be 
equally  divided  amongst  them :  I  also  appoint  my  wife,  Sarah  Caley, 
provided  she  remains  unmarried,  sole  executrix  and  residuary 
legatee  to  all  other  property  I  may  possess  at  my  decease :  And  it  is 
my  wish  and  desire  that  she  will  pay,  to  Catherine  Cor kh ill,  the 
yearly  sum  of  KM.  Now,  concerning  my  funded  property,  I  hereby 
empower  my  said  wife  to  sell  out  sufficient  to  pay  all  my  debts, 
funeral  expenses  &c. ;  and,  after  that,  I  give  and  bequeath,  unto 
mv  said  wife,  the  one  half  of  what  remains,  for  her  own  use  and 
benefit ;  the  other  half  I  give  unto  my  daughter,  Ann  Caley,  to  be 
laid  out  in  a  Government  annuity." 

Jt.R. — VOL.  LVI.  4 
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dat  The  testator  died  shortly  after  making  his  will,  leaving  his  wife 

Daveeon.  and  daughter  surviving.  The  daughter  died,  shortly  after  the 
testator,  without  having  been  married.  In  September,  1839,  the 
testator's  widow  died,  without  having  married  again. 

The  plain  tiffs  were  the  devisees,  under  her  will,  of  the  freehold 
premises  mentioned  in  the  testator's  will,  to  be  in  the  occupation 
of  Simon  Kingsell,  and  of  the  cottage  and  stable  at  the  back 
thereof:  and,  they  having  agreed  to  sell  that  property  to  the 
defendant,  he  objected  to  complete  his  purchase  on  the  ground  that 
only  a  life  interest  in  the  property  passed,  under  the  testator's  will, 
to  his  widow. 
[  *202  ]  The  question  as  to  the  extent  of    the  widow's  interest,  *was 

brought  before  the  Court  upon  the  argument  of  a  demurrer  to  a 
bill  for  a  specific  performance  of  the  agreement. 

Mr.    Wigram   and   Mr.   Kenyan  Parker,   in   support    of    the 
demurrer : 

*  *  Throughout  the  will  the  testator  has  used  the  word 
"property,"  not  to  describe  his  interest,  but  the  property  itself : 
Pogson  v.  Thomas  (i) ;  Kellett  v.  Kellett  (2). 

(The  Vice-Chancellor  :  In  Pogson  v.  Thomas,  the  testatrix  gave 
all  the  residue  of  her  estate  and  effects,  wheresoever  and  what- 
soever," to  certain  persons,  their  executors,  administrators  and 
assigns :  therefore,  it  might  be  questionable  whether  anything 
more  than  personalty  was  meant  to  pass  by  that  gift.  In  Kellett  v. 
Kellett,  the  testator  did  not  make  his  executors  residuary  legatees  to 
his  property  :  the  word  "  property  "  is  not  used.) 

Here  the  testator  appointed  his  wife  sole  executrix  and  residuary 
legatee.  Those  words  apply  to  personalty  only;  and,  they  are 
immediately  followed  by  the  words:  "all  other  property  I  may 
possess  at  my  decease."  It  is  clear,  therefore,  that  the  testator 
meant  to  exclude  the  property  mentioned  in  the  previous  part 
of  his  will,  and  to  confine  the  residuary  clause  to  his  personal 
property. 
[  203  ]  At  all  events,  the  question  is  not  so  free  from  doubt  as  that  the 

purchaser  can  be  compelled  to  take  the  title. 

(1)  54   R.   E.   812   (6  Biiig.  N.  C.  (2)  15  B.  E.  63  (3  Dowl.  248). 

337). 
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Mr.  Knight  Brace  and  Mr.  Pitman  appeared  in  support  of  the         Day 
bill ;  but  Davbmon. 

The  Vice-Chancellor,  without  hearing  them,  said  : 

The  question  which  has  been  discussed  in  this  cade,  seems  to  be 
reasonably  plain. 

With  respect  lb  the  question  in  Kellett  v.  Kellett,  1  wonder  that 
any  doubt  should  have  been  entertained  upon  it.  There  the  tes- 
tator, after  giving  several  sums  of  money  to  be  raised  and  levied 
from  his  properties  by  his  executors,  bequeathed  his  interest  in  the 
lands  of  Barleyhill,  in  the  county  of  Meath,  to  Bichard  Kellett,  the 
eldest  son  of  his  uncle ;  and  then  devised  the  remainder  of  his 
properties,  to  his  executors,  to  make  good  the  sums  which  he  had 
before  mentioned,  and  also  those  which  he  mentioned  in  the  sub- 
sequent part  of  his  will :  and,  after  appointing  the  Bev.  W.  Kellett, 
Mr.  George  Holdcroft  and  Mr.  F.  H.  Holdcroft,  the  executors  of  his 
will  and  guardians  of  the  fortunes  of  his  children,  he  expressed 
himself  thus :  "  And  I  also  ordain,  appoint  and  devise  the  said 
Rev.  W.  Kellett,  Mr.  G.  Holdcroft  and  Mr.  F.  H.  Holdcroft 
executors  to  this  my  last  will  and  testament,  also  my  residuary 
legatees,  share  and  share  alike."  The  heir  claimed  to  be  entitled, 
by  way  only  of  resulting  trust,  to  the  real  estates  which  might 
remain  after  satisfying  the  legacies  ;  and  the  only  difficulty  in  the 
*  case  arose  upon  the  wording  of  the  clause  which  the  executors 
insisted  was  a  residuary  devise  of  the  estates  to  them.  But,  as 
the  *  testator,  in  that  clause,  had  only  appointed  them  his  residuary  [  *2oi  ] 
legatees,  without  saying  of  what  property  they  were  to  be  residuary 
legatees,  it  was  considered  that  those  words  applied  to  his  personal 
property  only. 

Pogson  v.  Thomas  was  a  case  sent  by  the  Master  of  the  Bolls 
for  the  opinion  of  the  Judges  of  the  Court  of  Common  Pleas;  and 
I  do  not  know  whether  the  certificate  in  that  case  was  confirmed 
by  his  Lordship  or  not.  It  is  clear,  however,  that  the  certificate 
was  right  upon  the  first  point,  that  is,  that  the  lands  in  the  parishes 
of  Little  Bealings  and  Playford,  did  not  pass  by  the  devise  of  the 
lands  situate  in  the  parish  of  Kesgrave :  and  I  imagine  that  the 
opinion  of  the  learned  Judges  upon  the  other  point  must  have  pro- 
ceeded upon  this,  namely,  that,  as  the  testatrix  gave  all  the  residue 
of  her  estate  and  effects  to  certain  persons,  "their  executors, 
administrators  and  assigns,"  those  words  necessarily  pointed  to 
personal  estate  only. 

4—2 
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[*205] 


This  case,  however,  is  reasonably  plain.  The  testator,  first,  gives 
the  property  which  is  the  subject  of  the  present  suit,  to  his  wife, 
for  her  sole  use  and  benefit  after  his  decease.  Next  he  gives  a 
dwelling-house  which  was  let  on  lease  to  a  gentleman  named 
Walker,  to  her  for  her  life.  Then,  after  providing  for  the  event  of 
his  wife  marrying  again,  he  gives  the  dwelling-house,  in  case  she 
remains  unmarried,  to  his  daughter  after  the  death  of  his  wife : 
but  he  makes  no  disposition,  in  that  event,  of  the  property  com- 
prised in  the  first  gift  to  his  wife.  Then  he  says :  "  I  also  appoint 
my  wife,  Sarah  Caley,  provided  she  remains  unmarried,  sole  execu- 
trix and  residuary  legatee  to  all  other  property  I  may  possess  at 
my  decease.1'  Now  the  words,  "residuary  legatee  to  all  other 
property,"  mean  the  same  thing  as,  "  residuary  legatee  *o/all  other 
property ;  "  and  those  words  carry  the  fee  simple  in  every  thing  in 
which  that  interest  was  not  before  disposed  of.  It  is  clear,  too, 
that  that  clause  does  not  relate  to  personal  property;  for  the 
testator,  almost  immediately  afterwards,  speaks  of  his  funded 
property  in  a  distinct  sentence. 

As  to  the  objection  that  the  testator,  when  he  used  the  word 
"  property,"  meant  the  thing  given  and  not  his  interest  in  it ;  it  is 
to  be  observed  that,  in  the  previous  part  of  his  will,  he  says :  "  The 
whole  of  the  above  property  shall  become  the  property  of  my 
daughter  Ann  Caley ;  "  so  that  he  clearly  uses  that  word  to  denote 
the  interest  which  his  daughter  was  to  take  in  the  thing  given. 

I  can  not,  therefore,  but  think  that  the  will  passed  the  fee  simple 
in  the  property  in  question,  to  the  testator's  widow. 

Demurrer  overruled. 


1841. 
July  2. 

SHADWELL, 

v.-c. 


r  « 
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COMPOET  v.  AUSTEN. 

(12  Simons,  218—252.) 

A  bequest  of  personal  estate  in  remainder,  in  trust  for  all  the  children 
of  a  person  still  living  at  the  testator's  death,  to  be  equally  divided  between 
them,  the  shares  of  sueh  children  to  become  vested  interests,  and  to  be  paid 
to  them  respectively  as  and  when  they  should  attain  their  respective  ages 
of  25  years :    Held  void  for  remoteness. 

[The  will  and  seven  codicils,  out  of  which  the  question  stated  in 
the  above  head-note  arose,  are  set  out  at  great  length  in  the  original 
report,  but  it  is  thought  that  the  statement  of  these  documents 
contained  in  the  judgment  of  the  Vice-Chancellob,  with  the  addition 
of  an  explanation  in  a  footnote  where  required,  will  be  sufficient  to 
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explain  the  principle  upon  which  the  case  was  decided,  so  far  as  the  Comport 
decision  can  be  of  any  practical  application  to  future  cases  of  a  austen. 
similar  character.] 

Mr.  Bethell  and  Mr.  Bird,  for  the  plaintiffs,  the  trustees  of  the        [  235  ] 
testator's  will  and  codicils.     *     *     * 

Mr.  Hodgson  and  Mr.  Harwood,  for  [persons  claiming  under  [  2W  ] 
the  bequest  stated  in  the  head-note,  distinguished  Leake  v. 
Robinson  (l),  where  there  was  no  direct  gift,  but  only  a  direction 
to  the  trustees  to  pay  after  the  happening  of  the  event ;  and 
Bull  v.  Pritchard  (3),  where  the  individuals  who  were  to  take, 
could  not  be  ascertained  until  they  attained  twenty-three ;  and  cited 
the  case  of  Bland  v.  Williams  (3),  in  which  Sir  J.  Leach,  M.  B., 
disapproves  of  Bull  v.  Pritchard]. 

Mr.  Sharpe,  for  [other  persons  claiming  under  the  will] .  [  242  ] 

Mr.   Knight  Bruce,   Mr.   Jacob,  and  Mr.  Lee   appeared   for        [  245  ] 
[persons  claiming  under  the  testator's  next  of  kin  upon  failure  of 
the  trust.] 

The  Vice-chancellor,  without  hearing  them,  said  : 

The  general  mode  which  the  testator  has  adopted  in  disposing 
of  his  property  is  this:  First,  he  speaks  of  having  the  sum  of 
25,000/.  Consols.  Then  he  takes  up  a  portion  of  it,  and  gives  that, 
in  certain  shares,  among  the  six  children  (4),  that  is,  the  two  eldest 
sons  and  the  four  eldest  daughters,  which,  altogether,  amount  to 
12,000/. ;  and  he  says,  after  he  has  divided  the  12,000/.  into  certain 
shares:  "making,  in  the  whole,  the  said  sum  of  12,000/.  stock: 
such  several  and  respective  sums  to  become  vested  interests  in 
them :"  then  he  names  the  six  children :  "  and  to  be  paid,  assigned 
and  transferred  to  them  respectively,  at  their  respective  ages  of 
twenty-five  years."  And  then  he  says  that,  in  case  any  one  or 
more  of  those  six  children  shall  depart  this  life  before  his,  her  or 
their  legacy  or  legacies  shall,  pursuant  to  the  trusts  of  his  *will,  [  *24o  ] 
become  vested  and  payable,  then  his,  her  or  their  legacy  or  legacies 

(1)  16  B.  It.  168  (2  Mer.  363).  eight  of  these  children  born  at  the  date 

(2)  25  E.  B.  27  (1  Buss.  213).  of  the  will,  and  three  were  born  after- 

(3)  41  B.  B.  93  (3  My.  &  K.  411).  wards  in  the  testator's  lifetime.    All 

(4)  The  objects  of  the  trust  were  the  eleven  of  these  children  survived  the 
children  of  Thomas  Fry  the  elder,  and  testator  and  attained  twenty-five  years 
Elizabeth  Fry  his  wife.    There  were  of  age  (12  Sim.,  p.  234).— O.  A.  S. 
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Comport  shall  go  to  his,  her  or  their  respective  issue.  Then  he  says  that 
Austen,  the  trustees  shall,  in  the  meantime  and  until  the  respective  legacies 
or  shares  of  the  six  children  shall  become  payable,  assignable  or 
transferable  to  them,  pay,  apply  and  dispose  of  the  dividends  for 
their  maintenance.  Now,  primd  facie,  he  has  expressly  directed,  in 
positive  words,  that  the  legacies  shall  become  vested  interests  in  and 
be  paid,  assigned  and  transferred  to  them  at  the  age  of  twenty-five 
years.  A  legacy  cannot  vest  at  two  different  times ;  when  it  has  once 
vested,  it  is  vested  for  ever ;  and  here  the  testator  has,  in  the  most 
express  terms,  said  when  the  shares,  of  these  six  children,  in  the 
12,000/.,  shall  vest  in  them,  and  he  has  made  an  express  proviso 
for  their  shares  going  over  in  the  event  of  their  dying  before  their 
shares  became  vested  and  payable.  Then,  when  he  makes  a  provision 
for  the  maintenance  of  the  children  and  points  out  the  time  during 
which  the  maintenance  shall  be  payable,  by  the  expression  :  "  until 
the  legacies  or  shares  shall  become  payable,  assignable  or  transfer- 
able," I  must,  of  necessity,  take  it  that  he  is  speaking  of  the  time 
until  they  shall  become  vested ;  because  he  has  before  identified 
the  paying,  the  transfer  and  the  assignment  with  the  vesting.  I 
admit,  if  there  was  anything  in  the  will  which  could  control  that, 
it  ought  to  be  taken  into  consideration ;  but  I  must  say,  so  far  from 
there  being  anything  to  control  it,  it  rather  appears  to  me  that  it 
is  confirmed  by  what  I  shall  hereafter  point  out. 

Then  the  testator  proceeds  to  make  a  division  of  the  11,000/. 

Consols (1) ;  and  he  divides  that  sum  in  this  way  :  he  gives  a  sum  of 

8,000/.  Consols  to  the  children  other  than  the  six  eldest;    he  gives 

[  *247  ]       the  sum  of  2,000/.  to  the  *four  eldest  daughters,  and  the  residue  of 

the  11,000/.,  which  is  6,000/.,  to  all  the  children. 

With  respect  to  the  8,000/.  he  says :  "  In  trust  for  all  and  every 
the  child  and  children  of  Thomas  Fry  the  elder  and  Elizabeth  his 
wife,  other  than  and  except  the  said  Thomas  Fry  the  younger  &c, 
if  more  than  one,  to  be  equally  divided  between  them,  share  and 
share  alike,  the  share  or  respective  shares  of  such  child  or  children 
to  become  vested  interests  in,  and  to  be  paid,  assigned  and  trans- 
ferred to  them  respectively,  as  and  when  they  shall  attain  their 
respective  ages  of  twenty-five  years.' '  And  then  there  is  a  proviso, 
giving  the  shares  over  in  case  the  legatees  die  before  their  shares 

(1)  There    were    two    intermediate  appears  to  have  arisen  out  of  the  terms 

bequests  of  1,000/.  Consols  each  which  in  which  these  intermediate  bequests 

reduced  the  balance  of  the  25,000/.  were  given. — O.  A,  S. 
Consols    to    11,000/.       No     question 


vol.lvi.]  1841.    CH.     12  SIMONS,  247—248.  55 

become  vested  and  payable,  in  exactly  the  same  language  as  he  had  comport 
used  in  the  similar  proviso  with  regard  to  the  shares  of  the  12,000/.  austkn. 
The  testator  then  says  that  the  trustees  shall :  "  in  the  meantime 
and  until  the  respective  shares  of  the  said  child  or  children  of  and 
in  the  said  sum  of  3,000/.  shall  become  payable,  assignable  or 
transferable,  pay,  apply  and  dispose  of  the  dividends,  interest  and 
annual  produce  thereof  for  their  maintenance,"  in  the  same 
language  as  is  before  used  with  respect  to  the  shares  of  the 
12,000/.  Then  he  gives  the  2,000/.  to  the  trustees,  in  trust  for  the 
four  eldest  daughters :  "  equally  to  be  divided  between  them,  share 
and  share  alike,  and  to  be  paid,  assigned  and  transferred  " — there 
the  word  "  vested  "  is  not  used — "  to  them,  in  like  manner,  and  at 
the  same  time  and  times,  and  to  be  subject  to  the  like  accruer  and 
benefit  of  survivorship  among  them  &c.  &c,  and  under  the  like 
provisions  and  restrictions,  and  with  the  like  power  to  apply  the 
dividends  thereof  for  and  towards  their  respective  maintenance  and 
education,  and,  in  all  other  points  and  respects,  under  and  subject 
to  the  same  *rules,  regulations,  conditions  and  restrictions  as  are  [  *2*8  ] 
hereinbefore  mentioned  and  contained  in  relation  to  the  said  sum 
of  12,000/.  hereinbefore  given  and  bequeathed  to  or  in  trust  for  the 
said  Thomas  Fry  the  younger  &c,  so  far  as  the  same  shall  be 
applicable  to  this  present  bequest."  Now  the  12,000/.  is  given  so 
that  it  shall  Lecome  vested  in  the  legatees  when  they  attain  the  age 
of  twenty-five  years. 

Next,  with  respect  to  the  6,000/.  Consols.  After  having  made 
a  gift  of  some  preceding  life  interests,  he  says :  "  and,  from 
and  after  the  decease  of  the  survivor  of  them  my  said  daughter  and 
nephews,  then  upon  trust  that  my  trustees  shall  and  do  stand 
possessed  of  and  interested  in  the  said  sum  of  6,000/.  and  the  said 
residuum  of  my  personal  estate,  in  trust  for  all  and  every  the  chil- 
dren of  the  said  Thomas  Fry  the  elder  and  Elizabeth  his  now  wife, 
born  or  hereafter  to  be  born,  equally  to  be  divided  between  them, 
share  and  share  alike,  and  to  be  paid,  assigned  and  transferred  to 
them,  at  their  several  and  respective  ages  of  twenty-five  years." 
Now  it  is  quite  plain,  upon  the  face  of  this  trust,  that  the  testator 
meant  it  to  include  all  the  children,  that  is  those  who  were  then 
alive  and  those  who  might  thereafter  be  born,  whether  they  should 
be  born  in  the  lifetime  of  the  testator  or  not.  In  a  preceding  part 
of  his  will,  he  has  made  an  express  distinction  between  the  living 
children  and  the  future  children ;  and,  here,  he  means  to  blend 
tbem  altogether,  and  give  an  interest,  in  the  6,000/.,  both  to  living 
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compobt     children  and  to  future  children  whenever  born.    Then  he  says  :  "  to 

Austen,  be  paid,  assigned  and  transferred  to  them  at  their  several  and 
respective  ages  of  twenty-five  years,  and  to  be  subject  to  the  like 
accruer  and  benefit  of  survivorship  among  all  of  them,  and  like 

[  *2*9  ]  descent  &c.  &c,  and  with  the  like  power  to  *apply  the  dividends, 
interest  and  annual  proceeds  thereof,  in,  for  and  towards  their 
respective  maintenance  and  education,  and,  in  all  other  points  and 
respects,  under  and  subject  to  the  same  rules,  regulations,  con- 
ditions, and  restrictions  as  are  hereinbefore  mentioned  and  con- 
tained in  relation  to  the  several  legacies  hereinbefore  given  and 
bequeathed  to  or  in  trust  for  the  said  children  respectively,  so  far  as 
the  same  shall  be  then  applicable  to  this  present  bequest."  In  my 
opinion  those  very  words  of  reference  do  make  the  children,  who 
were  to  be  the  participants  in  the  6,000/.,  take  precisely  in  the 
same  manner  as  those  persons  were  to  take,  who  were  to  take  shares 
in  the  12,000/.  and  in  the  3,000/. 

If  there  were  any  doubt  upon  that  point,  the  language  of  the  first 
codicil  has  put  it  beyond  dispute ;  because  the  testator  says : 
"  Whereas  I  have,  in  and  by  my  will,  given  and  bequeathed  certain 
legacies,  stock  or  sums  of  money  for  the  use  or  benefit  of  Thomas 
Fry  the  younger,  William  Hough  Fry,  Rebecca  Fry,  Elizabeth  Ann 
Fry,  Sarah  Fry  and  Frances  Fry," — which  includes  everything  the 
six  eldest  children  are  to  take,  either  where  legacies  are  given  to 
them  exclusively  of  the  others,  or  where  legacies  are  given  to  them 
in  community  with  the  after-born  children, — "and  have  authorized 
and  empowered  the  trustees  of  my  will,  during  the  lifetime  and  at 
the  desire  of  my  daughter  Elizabeth,  to  pay  the  said  legacies,  stock 
or  sums  of  money,  or  part  thereof,  to  the  said  Thomas  Fry  the 
younger  &c.  or  dispose  of  and  apply  the  same  for  their  preferment 
or  advancement  in  the  world,  before  their  attaining  their  respective 
ages  of  twenty-five  years  :  now  I  do  hereby  revoke  and  declare  null 
and  void  the  power  and  authority  so  given,  by  my  said  will,  to  my 

[  *250  ]  said  trustees  to  *pay,  dispose  of  or  apply  the  principal  of  the  said 
legacies,  or  any  part  thereof,  before  the  said  legatees  shall  attain 
their  respective  ages  of  twenty-five  years,  and  do  declare  and  direct 
that  the  said  legacies  shall  vest,  and  be  payable,  assignable  and 
transferable,  to  the  said  legatees  respectively,  as  if  no  such  power 
or  authority  were  therein  contained."  There  the  testator  blends 
together,  as  constituting  the  same  fact,  the  vesting,  the  paying,  the 
assigning  and  the  transferring ;  and  he  does  that  with  respect  to 
everything  which  those  children  might  take  by  way  of  legacy.      It 
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is  therefore  language  which  expressly  applies  to  the  gift  of  the 
t>,000/.,  as  well  as  to  the  gifts  of  the  2,000/.,  the  8,000/.,  and  the 
12,000/. :  and  the  same  observation  may  be  made  with  regard  to 
the  language  of  the  fifth  codicil.  Therefore  he  has  shown,  most 
clearly,  that,  though  he  has  not  used  the  term  "  vested  "  in  the 
bequest  of  the  6,000/.  among  all  the  children,  yet  that  he  intended 
that  the  words  :  "  pay,  assign  and  transfer,"  which  are  found  in  the 
l>eque8t  of  the  6,000/.,  should  be  taken  to  denote  the  time  of  vest- 
ing. All  the  children  to  whom  the  6,000/.  was  given,  were  to  take 
in  the  same  manner :  consequently  the  irresistible  conclusion  is 
that,  with  respect  to  that  bequest,  the  children  were  to  take  so  as 
that  their  shares  should  vest  in  them  at  twenty-five. 

Then,  if  their  shares  were  to  vest  in  them  at  twenty-five,  and  the 
members  of  the  class  who  were  to  take,  would  not,  of  necessity  and 
at  all  events,  come  into  esse  during  a  life  in  being,  the  vesting  is 
made  to  depend  upon  an  event  which  would  not  necessarily  happen 
within  a  life  in  being  and  twenty-one  years  afterwards.  Conse- 
quently this  legacy  falls  precisely  within  the  scope  of  Sir  William 
Grant's  decision  in  Leake  v.  Robinson.  It  is  impossible  to  separate 
children  who  might  *afterwards  come  into  esse,  from  those  who 
were  already  in  existence. 

I  think,  therefore,  that  the  legacy  of  6,000/.,  as  well  as  the  legacy 
of  8,000/,  is  void  for  remoteness  (i). 


Comport 
Austen. 


L  *251  ] 


LUMSDEN  v.  FEASER. 

(12  Simons,  263;  S.  C.  10  L.  J.  Ch.  362.) 

An  agreement  was  made  for  the  sale  of  an  estate  at  a  future  time.  Before 
that  time  arrived,  the  vendor  died  intestate  as  to  the  estate  in  question : 
Held  that  the  rents  accrued  between  the  vendor's  death  and  time  for 
completing  the  contract,  belonged  to  the  vendor's  heir,  and  not  to  his 
executor. 

A  contract  was  entered  into  for  the  sale  of  an  estate,  which  was 
to  be  completed  at  a  future  time.  Before  that  time  arrived,  the 
vendor  died  intestate  as  to  the  estate  agreed  to  be  sold.  On  his 
death,  his  heir  entered  into  the  receipt  of  the  rents  of  the  estate, 
and  continued  to  receive  them  until  the  time  for  completing  the 
contract,  arrived.     The  question  was  whether  he  was  entitled  to 

(1)  As  to  the  3,000/.,  see  Elliott  v.  Elliott,  post,  p.  60. 


1841. 
June  25. 

Shadwell, 
V.-C. 

[  2«a  ] 


58 


1841.     CH.     12  SIMONS,  268. 


IR.R. 


Lumsden     retain  the  rents  which  he  had  received,  or  ought  to  account  for 

mm 

Fbaser.      them  to  the  vendor's  personal  representative. 

The  Vice-Chancellor  : 

If  a  contract  for  the  sale  of  an  estate  is  to  be  performed  at  a 
future  time,  and,  before  that  time  arrives,  the  vendor  dies,  the  law 
casts  the  whole  legal  estate  upon  his  heir  in  the  meantime  :  and  if, 
by  virtue  of  the  interest  which  so  devolves  upon  him,  he  receives 
the  rents  of  the  property  until  the  time  for  performance  of  the 
agreement  arrives,  the  question  is  whether  any  equity  then  arises, 
to  the  personal  representative  of  the  vendor,  which  entitles  him  to 
what  the  heir  has  received  ? 

The  law  favours  the  heir  rather  than  the  executor:  and  my 
opinion  is  that  what  the  heir  has  received,  he  is  entitled  to  keep. 

Mr.  Knight  Bruce,  Mr.  Stuart,  Mr.  Sidebottom,  Mr.  Daniel  and 
Mr.  JTr.  K.  Baylry  were  counsel  in  the  cause. 


1841. 
July  8. 


Shad  well, 
V.-C. 

[  2*4  ] 


CHRISTIAN  v.  DEVEREUX. 

(12  Simons,  264—273.) 

An  executor  is  entitled  to  a  residue  or  share  of  a  residue  bequeathed  to 
him,  although  he  has  not  proved  the  will. 

A  petition  presented  by  Edward  Joseph  Christian,  the  plaintiff  in 
the  cause  [administrator  of  Edward  Christian's  estate],  stated  the 
will  and  codicil  of  James  Fanning  deceased,  dated,  respectively,  in 
1802  and  1804,  under  which  (as  the  petition  stated)  and  in  conse- 
quence of  Januarius  Fanning,  one  of  the  [joint]  residuary  legatees, 
having  died  in  the  testator's  lifetime,  Edward  Christian  [since 
deceased]  and  the  defendant,  Devereux,  who  were  the  other  residuary 
legatees  and  the  executors  of  the  will  and  codicil,  became  entitled  to 
the  whole  residuary  personal  estate  of  the  testator.  The  petition 
then  stated  that  the  testator  died  in  1806,  and  that,  in  1817, 
Devereux  alone  proved  the  will  and  codicil,  and  took  upon  himself 
the  whole  execution  thereof  :  that  Devereux  afterwards  made  divers 
assignments  of  his  share  of  the  testator's  residuary  estate,  by 
indentures,  the  dates  and  substance  of  which  were  stated,  and 
thereby  severed  the  joint-tenancy  which  had  existed,  between  him 
and  Edward  Christian,  in  the  testator's  residuary  estate,  and  he 
and  E.  Christian  thereby  became  tenants  in  common  thereof. 

[The  petition  stated  various   proceedings  in  which  part  of  the 
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testator's  estate  had  been  paid  into  Court  in  a  cause  instituted  by    Christian 
certain  legatees  under  the  will  of  the  testator  against  the  defendant    devereux. 
Devereux,  in  the  course  of  which  proceedings  orders  had  been  made 
for  the  transfer  out  of  Court  of  part  of  the  funds  paid  in  which  had 
been  invested.] 

The  petition  then  stated  that  Edward  Christian  was  not  made  a        [  265  ] 
party  to  the  last-mentioned  suit,  or  to  any  suit  concerning  the 
testator's  estate  and  effects :  and  that  he  was  never  informed,  by 
Devereux  or  by  any  other  person,  that  he  had  any  interest  therein, 
or  was  entitled  to  any  gift  or  benefit  under  the  testator's  will  and 
codicil  or  either  of  them :  that  the  last-mentioned  suit  was  instituted 
and  carried  on  wholly  unknown  to  Edward  Christian.     The  petition 
further  stated  that  the  petitioner  had  lately  filed  his  bill  in  the 
present  suit],  stating  the  matters  before  mentioned,  and  praying       [ 267  ] 
that  it  might  be  declared  that  the  bequest  to  Januarius  Fanning 
lapsed  by  his  death  and  became  part  of  the  testator's  residuary 
estate ;  that  an  account  might  be  taken  of  the  testator's  personal 
estate  and  effects  possessed  by  Devereux,  and  that  the  clear  residue 
of  the  testator's  estate  might  be  ascertained  ;  and  that  the  petitioner, 
as  Edward  Christian's  personal  representative,  might  be  declared 
entitled  to  one  half  of  such  residue,  and  that  the  same  might  be 
paid,  to  him,  either  out  of  the  fund  in  Court,  or  by  Devereux ;  and 
[for  further  relief]. 

The  petition  prayed  that  it  might  be  declared  and  ordered  that 
no  part  of  the  fund  in  Court  ought  to  be  paid  out  or  distributed, 
until  the  first  above  mentioned  suit  should  have  been  heard  and 
decided ;  and  that  such  payment  or  distribution  might  be  restrained 
by  the  order  of  the  Court. 

[On  the  petition  coming  on  to  be  heard,  it  was  contended]  that,  [  268  ] 
if  any  share  of  the  testator's  residuary  estate  was  given  to  Edward 
Christian,  the  payment  of  it  could  not  be  enforced ;  first,  because 
he  had  not  proved  the  testator's  will;  and,  secondly,  because  his 
right  to  it  was  barred  by  the  Statute  of  Limitations  (8  &  4 
Will.  IV.  c.  27). 

Mr.   Wakefield  and  Mr.  Bacon  appeared  in  support   of   the 
petition. 

Mr.  Knight  Bruce,  Mr.  Jacob,  Mr.  Wigram,  Mr.  James  Russell, 
Mr.  Will  cock,  Mr.  Andcrton  and  Mr.  Loftus  Wigram  opposed  it. 

With  respect  to  the  objection  that  Edward  Christian  had  forfeited 
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Christian 

r. 
Devereux. 

[269] 


his  right  to  the  share  of  the  residue  bequeathed  to  him,  by  not 
proving  the  will, 

The  Vice-Chancellor  said,  in  the  course  of  the  argument,  that, 
on  a  former  occasion,  he  had  considered  the  point,  and  that  the 
conclusion  which  he  had  come  to,  was  that  the  rule  as  to  a  legacy 
given  to  an  executor  who  did  not  prove  the  will,  did  not  apply  to  a 
residue ;  and  that  there  was  no  case  which  decided  that  an  executor 
should  be  deprived  of  his  right  to  a  residue  or  a  share  of  a  residue 
given  to  him,  because  he  did  not  prove  the  will  (l). 

[The  rest  of  the  judgment  deals  with  a  question  of  stamp  duty 
not  material  at  this  day.] 


1841. 
July  16. 


Shadwell, 
V.-O. 

[  276  ] 


ELLIOTT   v.   ELLIOTT  (*). 

(12  Simons,  276—277;  S.  C.  10  L.  J.  Ch.  363.) 

A  testator  gave  the  residue  of  his  personal  estate  unto  and  among  all  and 
every  the  children,  sons  and  daughters,  of  his  daughter  Elizabeth,  in  equal 
shares  and  proportions,  as  and  when  they  should  attain  their  respective  ages 
of  twenty-two  years,  the  interest  to  be  accumulated  and  paid  to  them  with 
the  principal :  Held  that  the  children  of  the  testator's  daughter  living  at 
the  testator's  death,  were  the  only  objects  of  the  bequest ;  and,  consequently, 
that  it  was  not  void  for  remoteness. 

The  testator  in  this  cause  gave  a  legacy  of  1,0001.  to  his  daughter 
"Elizabeth  Elliott,  and  all  other  his  personal  estate  and  effects  unto 
and  among  all  and  every  the  children,  sons  and  daughters,  of  his 
said  daughter,  in  equal  shares  and  proportions,  as  and  when  they 
should  attain  their  respective  ages  of  twenty-two  years;  and  he 
directed  the  interest  on  their  respective  shares  to  be  accumulated 
and  to  be  paid  to  them  as  and  when  the  principal  should  be  payable. 
Mrs.  Elliott  had  four  children  living  at  the  testator's  death,  and 
one  born  four  years  afterwards. 

Mr.  J.  H.  Palmer,  for  the  plaintiff  Mrs.  Elliott,  who  was  the 
testator's  sole  next  of  kin,  said  that  the  residue  was  given  to  all  the 
children  of  Mrs.  Elliott,  as  a  class ;  and,  as  their  shares  were  not 
to  vest  in  them  until  they  attained  the  age  of  twenty-two,  the  gift 
was  wholly  void  for  remoteness :  Leake  v.  Robinson  (3);  Vawdry  v. 
Geddes  (4). 


(1)  See  Griffiths  v.  Pruen,  54  R.  R. 
338,  and  the  note  to  that  case. 

(2)  In  re  Coppartfs  Estate  (1887) 
35  Ch.  D.  350,  56  L.  J.  Gh.  606 ;  In 
re  Wenmoth's  Estate  (1887)  37  Ch.  D. 
266,  57  L.  J.  Ch.  649,  57  L.  T.  709, 


discussed  in  In  re  Merrin  [1891]  3  Ch. 
197,  60  L.  J.  Ch.  671,  65  L.  T.  186. 

(3)  16  R.  R.  168  (2  Mer.  363). 

(4)  32  R.  R.  196  (1  Russ.  &  My.  203). 
See  Comport  v.  Austen,  ante,  p.  52. 
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Mr.  Knight  Bruce  and  3/r.  Hare,  for  the  children  of  Mrs. 
Elliott,  said  that,  where  a  bequest  was  made  to  A.  for  life,  and, 
after  A.'s  death,  to  his  children,  the  testator  was  taken  to  mean  all 
the  children  who  might  come  into  existence  during  A.'s  life ;  but, 
where  no  prior  life  interest  was  given,  the  testator  must  be  supposed 
*to  mean  all  the  children  who  might  be  in  existence  at  his  death  : 
Viner  v.  Francis  (l)  and  Davidson  v.  Dallas  (2). 

Mr.  W.  K.  Ellis  for  the  executor. 

The  Vice-Chancellor: 

I  see  no  objection,  in  principle,  to  holding  that,  by  the  descrip- 
tion :  "all  and  every  the  children,  sons  and  daughters  of  my 
daughter  Elizabeth  Elliott,"  the  testator  meant  those  children  who 
were  then  living  or  might  be  living  at  his  death ;  and  then  there  is 
no  objection  to  the  gift. 

When  a  testator  speaks  of  the  children  of  his  daughter,  the 
reasonable  construction  is  that  he  means  such  children  as  his 
daughter  has  at  his  death,  at  which  time  the  will  speaks. 

Declare  that  the  gift  in  question  is  a  gift  to  such  of  the  children 
of  the  testator's  daughter  as  were  living  at  the  testator's  death. 


Elliott 

v. 
Elliott. 


[  *277  ] 


CORNEWALL  v.  CORNEWALL  (3). 

(12  Simons,  298-^-304 ;  S.  C.  10  L.  J.  Ch.  364 ;  5  Jur.  744.) 

A  testator  gave,  to  his  son,  all  his  plate,  jewels,  trinkets,  and  all  his 
furniture  and  other  articles  of  domestic  use  or  ornament.  By  a  codicil,  he 
gave,  to  his  wife,  all  his  provisions,  wines,  carriages,  horses,  and  all  his 
musical  instruments,  and  the  use  of  all  his  books :  Held  that  the  books 
were  given  to  the  son  absolutely ;  subject  to  a  life-interest  in  the  wife. 

.[Sir  G.  Cornewall,  by  his  will  dated  in  November,  1818,  gave 
the  general  residue  of  his  personal  estate  to  his  wife  and  appointed 
her  sole  executrix. 

By  a  codicil  of  March,  1885,  the  testator  gave,  to  his  eldest  son, 
all  his  plate  and  family  jewels  and  trinkets  and  ornaments  of  the 
person,  and  all  his  furniture  and  other  articles  of  domestic  use  [or] 
ornament.] 

[By  a  second  codicil,  the  testator  gave,  to  his  wife,]  all  the  pro- 
visions and  wines  in  his   dwelling-house,  and  all  his  pleasure- 


(1)  2  R.  R.  29  (2  Cox,  190). 

(2)  9  R.  R.  350  (14  Ves.  570). 


(3)  Ex  reliitione  Mr.  Nicholl. 


1841. 
July  31. 

SHADWELL, 

V.-C. 

[298] 


[303  J 


62 


1841.     CH.     12  SIMONS,  308— 804. 


fB.it. 


Cobkewall   carriages  and  horses,  musical  instruments  and  the  use  of  all  his 

Vm 

cornewall.   books,  and  all  the  money  in  his  dwelling-house,  in  his  banker's  and 

land-steward's  hands  at  the  time  of  his  decease,  for  her  own  sole 
use  and  benefit. 

The  Vice-Chancellor  : 

The  testator  must  be  taken  to  have  known  that,  by  his  will,  he 
had  given  his  general  personal  estate  to  his  wife.  By  his  first 
codicil,  he  gives,  to  his  eldest  son,  all  his  plate,  family  jewels, 
trinkets  and  ornaments  of  the  person,  and  all  his  furniture  and 
other  articles  of  domestic  use  or  ornament.  By  the  second  codicil, 
he  gives,  to  his  wife,  all  the  provisions  and  wines  in  his  dwelling- 
house  &c.  and  the  use  of  all  his  books  &c.  &c.  Now  books,  if 
they  are  used,  are  articles  of  domestic  use :  if  they  are  not  used, 
they  are  articles  of  domestic  ornament.  Consequently  they  are 
[  *304  ]  included  in  the  *bequest  made,  to  the  eldest  son,  by  the  first 
codicil.  With  respect  to  the  second  codicil,  it  is  observable  that 
the  testator  gives,  to  his  wife,  all  his  provisions,  wines,  carriages, 
horses  and  musical  instruments  ;  but,  when  he  mentions  his  books, 
he  changes  the  form  of  expression ;  for  he  does  not  give  to  her,  all 
his  books,  but*  the  use  of  all  his  books.  Therefore,  the  true  con- 
struction of  the  two  codicils,  is  that  the  son  takes  the  books 
absolutely,  subject  only  to  the  wife's  right  to  the  use  of  them 
during  her  life. 


1844. 
Feb.  23. 

Shadwell, 

v.-c. 

[327] 

Re-argutxl 
11  March. 


GRIFFITHS  v.  GALE  (1). 

(12  Simons,  327—328,  354—360 ;  S.  C.  13  L.  J.  Ch.  286;  8  Jur.  235.) 

The  enactment  in  the  Wills  Act,  that  a  bequest  to  a  child  of  the  testator 
who  dies  in  the  testator's  lifetime,  leaving  issue  living  at  the  testator's 
death,  shall  not  lapse,  does  not  apply  to  a  testamentary  appointment  under 
a  special  power. 

A  widow  having  a  power  to  appoint  a  fund,  by  deed  or  will, 
unto  and  amongst  all  and  every  or  one  6r  more  of  her  children, 
appointed  a  share  of  it,  by  her  will,  to  one  of  her  sons.  By  the 
deed  creating  the  power,  the  fund  was  limited,  in  default  of 
appointment,  to  all  her  children  as  tenants  in  common.  The  son 
died  intestate  a  few  days  before  his  mother,  leaving  several  children, 
who  survived  their  grandmother. 


(1)  Followed  by  Appeal  Court  in 
Hohjhtnd  v.  Ltwin  (1883)  26  Ch.  1). 
266,  53  L.  J.  Ch.  530,  51  L.  T.  14. 
But  the  enactment  applies  to  a  testa- 


mentary appointment  under  a  general 
power:  Ecvfc*  v.  Cheyue  (1856)  2 
K.  &  J.  676.— 0.  A.  S. 
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The  son's  administrator  presented  a  petition  claiming  the 
appointed  share,  under  the  new  Will  Act,  7  Will.  IV.  &  1  Vict. 
c.  26.  The  first  section  (the  interpretation  clause)  enacts  that  the 
word  "  will,"  shall  extend  to  a  testament  and  to  an  appointment 
by  will  or  by  writing  in  the  nature  of  a  will  in  exercise  of  a  power : 
and  the  S8rd  sect,  enacts  that  a  devise  or  bequest  to  a  child  of  the 
testator,  who  dies  in  the  testator's  lifetime,  leaving  issue  living  at 
the  testator's  death,  shall  not  lapse,  but  shall  take  effect  as  if  the 
child  had  died  immediately  after  the  testator. 

Mr.   Bethell,   for    the    petitioner,    relied    on    the    first    and 
88rd  sections  of  the  Act. 

Mr.    Simons  appeared    for  the  parties    entitled    in    default 
of  appointment. 

The  Vice-Chancellor  : 

The  words  used  in  the  88rd  section,  are,  "  devised  or  bequeathed; " 
but  property  passing  by  the  execution  of  a  power,  is  neither  devised 
nor  bequeathed.  That  section  too  enacts  that  the  devise  or  bequest 
shall  not  lapse :  therefore,  I  cannot  think  that  it  was  meant  to 
apply  to  a  testamentary  appointment.  The  Legislature  could  not 
have  intended  to  vary  the  rights  of  the  parties  who  the  donor  of 
the  power  had  declared  should  be  entitled  in  default  of  appointment. 

The  point,  however,  is  a  very  important  one,  and  I  will  allow 
the  petition  to  stand  over  for  further  argument. 

[The  case  having  been  re-argued  as  reported  in  12  Simons  at 
p.  354,  the  Vice-Chancellor  delivered  judgment  as  follows  :J 

The  Legislature,  when  it  passed  the  Act  in  question,  meant  to 
interfere  in  the  case  of  a  person  disposing  of  his  own  property, 
and  also  in  the  case  of  a  person  disposing  of  property  over 
which  he  had  a  power  of  appointment :  but,  in  the  latter  case,  so 
far  only  as  the  form  of  executing  the  power  was  concerned.  It 
might  be  very  reasonable  to  say  that,  when  a  testator  devised  or 
bequeathed  property  to  a  child  absolutely,  and  that  child  died  in 
the  lifetime  of  the  testator,  the  devise  or  bequest  should  not  lapse. 
But  it  is  a  totally  different  case,  where  a  power  of  appointment  is 
given,  and,  in  default  of  appointment,  the  property  is  limited  to 
specified  objects.  In  that  case  the  donee  of  the  power  has  no 
estate  to  give,  and  has  no  control  or  dominion  over  the  property 
except  in  the  way  directed  by  the  donor  of  the  power. 


Griffiths 

v. 

Gale. 


[328] 


March  11. 


[358  ] 
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Griffiths        There  are  no  words,  in  the  statute,  which  show  that  wills  made 

Mm 

Gale.  *&  execution  of  powers  of  appointment,  are  to  be  put  on  the  same 
footing  as  the  wills  of  those  who  have  complete  control  and  dominion 
over  the  property  which  is  the  subject  of  their  disposition.  If  the 
section  of  the  Act  which  has  been  particularly  relied  on,  is  looked 
at,  it  will  be  found  to  contain  words  which  are  sufficient  to  show 
that  the  operation  of  that  section  was  meant  to  be  restricted  to  the 
property  of  persons  who,  in  the  character  of  testators,  had  the 
property  to  give.  That  section  enacts  that,  where  any  person, 
being  a  child  or  other  issue  of  the  testator,  to  whom  any  real  or 
personal  estate  shall  be  devised  or  bequeathed  for  any  estate  or 
interest  not  determinable  at  or  before  the  death  of  such  person, 
shall  die  in  the  lifetime  of  the  testator  leaving  issue,  and  any  such 
issue  of  such  person  shall  be  living  at  the  time  of  the  death  of  the 
testator,  such  devise  or  bequest  shall  not  lapse,  but  shall  take  effect 

[  *359  ]  as  if  the  death  of  such  person  had  happened  immediately  *after 
the  death  of  the  testator,  unless  a  contrary  intention  shall  appear 
by  the  will.  The  first  section  of  the  Act,  which  also  has  been 
much  relied  on,  enacts  that,  in  construing  the  Act,  the  word  "will,'* 
shall  extend  to  a  testament,  and  to  a  codicil,  and  to  an  appointment 
by  will  or  by  writing  in  the  nature  of  a  will  in  exercise  of  a  power. 
There  the  meaning  of  the  word  "  will,"  not  of  the  words,  "  devise 
or  bequeath,"  is  expounded.  Those  words  and  the  word,  "  lapse," 
which  also  is  used  in  the  33rd  section,  are  totally  inapplicable  to 
an  appointment  by  deed  or  will ;  for,  where  property  is  disposed  of 
by  virtue  of  a  power,  there  is  no  lapse ;  the  property  goes  over  to 
specified  objects,  not  by  virtue  of  the  intention  of  the  donee  of  the 
power,  who  has  no  control  over  the  property,  but  by  virtue  of  the 
previous  directions  of  the  donor.  The  term  "  lapse,"  shows  that  the 
Legislature  was  speaking  of  a  thing  that  might  lapse :  it  shows  that  the 
Legislature  was  speaking  of  devises  and  bequests,  properly  so  called ; 
that  is,  of  dispositions  of  property  of  which  the  testator  was  owner. 
It  is  much  too  strong  to  say  that  the  Legislature  intended  to 
control  the  disposition  of  property  made  by  persons  long  since 
deceased,  when  the  Act  itself  contains  an  express  provision  that  it 
shall  not  extend  to  any  will  made  before  the  1st  day  of  January, 
1838,  unless  the  will  shall  have  been  re-executed,  re-published  or 
revived  after  that  day  (1).  If  I  were  to  put  that  interpretation  on 
the  Act  which  Mr.  Bethcll  has  contended  for,  I  should  not  only 
violate   that   express  provision,  but   also,   as   I  before  observed, 

(1)  Sect.  »4. 
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disappoint  the  dispositions  made  of  their  property  by  persons  long 
since  deceased. 

On  these  grounds,  my  opinion  is  that  the  Legislature,  when  it 
passed  the  Act  in  question,  did  not  intend  to  interfere  with  powers 
of  appointment  farther  than  by  saying  that  the  execution  of  them 
in  a  given  form,  should  be  deemed  a  sufficient  execution. 

Before  the  Act  was  passed,  it  was  sent  to  me  in  draft,  and  I  made 
certain  alterations  in  it ;  but  I  have  not  the  slightest  impression  that 
what  is  now  contended  for,  was  meant  to  be  comprehended  in  the 
33rd  section ;  and  I  am  morally  sure  that,  if  it  had  been,  I  should 
have  recollected  it  and  have  altered  the  language  of  the  33rd  section. 

At  the  same  time,  if  the  petitioner  wishes  to  take  a  case  for  the 
opinion  of  a  court  of  law,  I  will  permit  him  to  do  so  (l). 


Griffiths 

v. 

Gale. 

[360] 


In  re  PARKE'S   CHARITY. 

(12  Simons,  329— 333.) 

If  it  appears  to  be  for  the  benefit  of  a  charity  that  part  of  the  estates 
belonging  to  it  should  be  sold,  an  order  for  that  purpose  may  be  made  on 
a  petition  presented  under  52  Geo.  III.  c.  101. 

This  was  a  petition,  presented  under  Sir  Samuel  Romilly's  Act 
(52  Geo.  III.  c.  101),  by  two  of  the  inhabitants  of  the  town  of 
Wisbech,  in  the  Isle  of  Ely,  stating  that,  in  1628,  Thomas  Parke 
devised  a  house  in  Ship  Lane,  Wisbech,  with  the  buildings  thereto 
belonging,  to  the  corporation  of  that  town,  to  the  use  of  the  poor 
of  the  parish  of  Wisbech  for  ever:  that  the  house  and  premises 
were  copyhold  of  the  manor  of  Wisbech ;  and  that,  some  years  ago, 
a  piece  of  land,  in  Crab  Marsh,  in  Wisbech,  containing  two  acres 
and  two  roods,  had  been  allotted,  under  an  Inclosure  Act,  in  respect 
of  the  house ;  and  that,  at  the  time  when  the  petition  was  presented, 
the  charity-estate  consisted  of  a  public-house,  with  the  yard, 
stables,  outbuildings,  and  two  tenements  adjoining,  and  also  of 
the  allotment  in  Crab  Marsh :  that,  of  late  years,  the  rent  of  the 
estate  had  progressively  diminished,  notwithstanding  the  estate  had 
been  let,  from  time  to  time,  by  auction  ;  and  that  the  lessees  of  the 
principal  part  thereof,  had  given  notice  of  their  intention  to  quit 
the  same  at  ^Michaelmas  then  next :  that  the  public-house  and  the 
two  tenements  adjoining  were  very  old  and  dilapidated,  and  required 
the  outlay  of  a  very  large  sum  of  money  to  put  them  into  a  state  of 
good  and  substantial  repair  :  that  they  abutted  upon  the  principal 


1841. 
Jvly  80. 

1842. 
April  18. 

8  HAD  WELL, 
V.-C. 

[329] 


[  ^SO  ] 


(1)  The  case  was  not  taken. 
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Charity,  opposite  side  of  the  road :  that  the  road,  where  the  said  charity 
premises  abutted  on  it,  was  of  the  width  of  16  feet  only,  and  was 
bounded,  on  the  side  next  the  river,  by  a  wharf,  which  was  perpen- 
dicular for  several  feet  in  depth,  and  was  kept  in  repair  at  the 
expense  of  the  corporation  of  Wisbech  and  of  the  charity-estate,  in 
equal  proportions :  that,  by  reason  of  certain  alterations  having 
been  made,  a  few  years  since,  in  the  outfall  of  the  river  Nene,  the 
channel  of  it  had  been  greatly  scoured  out  and  deepened  ;  by  reason 
whereof  the  wharf  had  become  insecure,  and  had  a  tendency  to  slip 
into  the  channel  of  the  river  :  that  such  deepening  of  the  channel 
was  still  in  progress,  and  would,  in  all  probability,  proceed  for 
some  time  to  come  before  the  channel  of  the  river  had  attained  its 
greatest  depth  :  that,  by  reason  of  the  circumstances  aforesaid,  the 
reparation  of  the  wharf  had  been,  of  late  years,  a  source  of  great 
expense  to  the  charity-estate ;  and  that,  in  February  then  last,  a 
great  portion  of  the  wharf  gave  way,  and  the  road  over  it  became 
impassable,  and  the  same  had  been  repaired  merely  in  a  temporary 
manner  ;  but,  nevertheless,  at  a  large  expense  to  the  charity-estate: 
that,  to  repair  and  rebuild  the  wharf  and  road  so  as  to  secure  the 
same  and  the  charity  premises  from  danger,  owing  to  the  increased 
depth  of  the  river,  would  require  a  large  outlay  of  money  and  be 
attended  with  a  very  heavy  expense  to  the  charity-estate  :  that  the 
devised  premises  were  copyhold,  fine  arbitrary ;  and  that  Thomas 
[  *33i  ]  Clarkson,  the  sole  surviving  tenant  thereof,  was  of  the  *advanced 
age  of  80  years,  and  that  the  admittance  of  a  new  set  of  tenants 
would  be  attended  with  a  very  heavy  expense :  that  the  corporation 
of  Wisbech  were  desirous  of  purchasing  the  premises  in  Ship  Lane, 
for  the  purposes  of  widening  and  improving  the  river  Nene  and  the 
navigation  thereof,  and  of  effecting  a  permanent  improvement  to 
the  town  of  Wisbech,  and  of  widening  and  improving  the  road  from 
Wisbech  to  Lynn ;  and  that  they  had  applied  to  the  charity  trustees 
to  set  a  price  upon  the  same  with  a  view  to  the  purchase  thereof : 
that,  under  the  aforesaid  circumstances,  it  would  be  highly  bene- 
ficial to  the  charity  to  dispose  of  the  premises  in  Ship  Lane,  and 
to  treat  with  the  corporation  for  the  sale  thereof  at  a  valuation  by 
two  indifferent  persons  or  their  umpire ;  and  to  lay  out  the  purchase 
money  in  the  purchase  of  other  lands  to  be  conveyed  upon  the 
trusts  of  the  charity-estate ;  but  the  trustees,  although  they  were 
willing  to  act  in  the  premises  under  the  sanction  of  the  Court, 
declined  to  take  upon  themselves  to  treat  with  the  corporation. 
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the  above  circumstances,  might  be  deemed  necessary  and  proper  chabity. 
for  the  management  of  the  charity-estate  and  premises,  so  as  to 
prevent  the  same  from  falling  into  decay,  and  the  income  of  the 
charity  thereby  becoming  further  diminished ;  and  that  it  might 
be  referred  to  one  of  the  Masters  of  the  Court  to  approve  of  a 
scheme  for  such  management,  with  liberty  to  consider  and  report 
upon  the  propriety  of  the  proposed  purchase,  or  of  some  other 
mode  of  disposing  of  the  last-mentioned  premises  which  might  be 
most  advantageous  to  the  charity. 


Mr.  Metcalfe  appeared  in  support  of  the  petition. 


Mr.  Campbell,  for  Thomas  Clarkson,  the  surviving  tenant  of       [  832  ] 
the  copyhold  part  of  the  charity-estate,  submitted  that  the  Court 
had  no  jurisdiction  to  order,  on  a  petition  presented  under  52  Geo.  III. 
c.  101,  any  part  of  a  charity-estate  to  be  sold  ;  but  that  an  informa- 
tion ought  to  be  filed  for  the  purpose  of  obtaining  that  object. 

The  Vice-Chancellor  : 

The  Act  empowers  the  Lord  Chancellor  to  make  an  order  on 
petition  in  a  summary  way,  in  every  case  of  a  breach  of  any  trust 
created  for  charitable  purposes,  or  whenever  the  direction  or  order 
of  a  court  of  equity  shall  be  deemed  necessary  for  the  administration 
of  any  trust  for  charitable  purposes. 

If  it  had  been  made  a  question  in  this  case  whether  there  was 
any  trust  for  a  charitable  purpose,  then  an  information  would  have 
been  necessary.  But  the  trust  is  admitted ;  and  the  relief  asked 
has  reference  only  to  the  mode  of  administering  the  charity  property. 

[A  reference  was  directed  as  to  the  propriety  of  a  sale.] 

On  the  5th  of  February,  1842,  the  Master  reported  that  it  would  18*2. 
be  most  fit  and  proper,  regard  being  had  to  the  will  of  Thomas  Parke  r  333  ] 
and  to  the  objects  of  the  charity  and  to  the  nature  and  circum- 
stances of  the  charity-estates,  that  so  much  of  the  charity  premises 
as  consisted  of  the  public-house  with  the  yard  and  outbuildings  and 
two  tenements  adjoining,  should  be  sold,  to  the  corporation  of 
Wisbech,  for  1,200Z. :  and,  on  the  18th  of  April,  1842,  the  report 
was  confirmed  and  an  order  was  made  in  conformity  to  it. 

Mr.  Metcalfe  appeared  for  the  petitioners,  Mr.  Craig  for  Thomas 
Clarkson,  and  Mr.  Phillips  for  the  trustees  of  the  charity-estates. 

5 — 2 
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GEIFFITHS  v.  GALE. 

(12  Simons,  354—360.) 

[See  ante,  p.  68.] 


i84i.  EVERETT  v.  PRYTHEEGCH. 

Mv'lh  (12  Simons,  363—368;  S.  C.  11  L.  J.  Ch.  54;  6  Jur.  3.) 

SHAvT,ELT"  A  creditor  filed  a  bill  against  the  debtor's  executor,  stating,  first,  that 

*"  *  the  defendant  was  a  person  of  bad  character,  of  drunken  habits  and 

L    €    J  violent  behaviour,  and  then  adducing  instances  in  support  of  that  state- 

ment ;  and  praying  that  the  assets  might  be  administered  under  the  direc- 
tion of  the  Court,  and  for  an  injunction  and  receiver :  Held  that  the  general 
statement  and  the  instances,  were  relevant  to  the  relief  asked,  and  therefore 
were  not  scandalous. 

[The  first  part  of  this  case  deals  with  an  obsolete  question  of 
practice.] 
Dec.  18.  The  bill  was  filed  by  creditors  of  a  testator  against  the  defendant 

r"s65  1  Pr/ythergch  and  his  wife  (the  latter  being  the  executrix  of  the  will), 
stating  that  the  testator's  personal  estate  was  insufficient  or  barely 
sufficient  to  pay  his  funeral  and  testamentary  expenses  and  debts  ; 
and  that  the  defendants  were  persons  of  bad  character,  of  drunken 
habits,  violent  and  disorderly  in  their  conduct,  and  in  a  state  of 
great  poverty.  The  bill  then  proceeded  to  state  various  particulars 
in  support  of  the  above  general  allegation  respecting  the  character, 
conduct  and  circumstances  of  the  defendants ;  such  as  that  they 
were  frequently  drunk  five  times  in  a  week ;  that  they  often 
quarrelled  with  each  other;  that  they  had  surreptitiously  left  a 
house  which  they  rented  at  a  small  weekly  sum,  leaving  15*.  of  the 
rent  unpaid  ;  that  the  husband  went  about  very  shabbily  dressed; 
with  his  clothes  torn,  and  with  holes  in  his  shoes ;  that  he  frequently 
pawned  his  own  and  his  wife's  clothes  ;  and  that  he  had  expressed 
himself  willing  to  perjure  himself  if  he  could  get  any  thing  by  it 
&c.  &c.  The  bill  prayed  for  an  account  and  for  the  administration 
of  the  testator's  estate,  and  for  an  injunction  to  restrain  the 
defendants  from  collecting  the  assets,  and  for  a  receiver. 

The  bill,     *     *     was  excepted  to  for  scandal  and  impertinence : 
[  *36fi  j       and,  the  Master  having  allowed  all  the  exceptions,  *except  those 
which  related  to  the  above  general  allegation,  the  plaintiffs  excepted 
to  his  report. 

Mr.  Oirdlestone  and  Mr.  Barber,  in  support  of  the  exceptions 
to  the  report,  contended  that  all  the  allegations  in  the  bill  respecting 
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the  character,  conduct  and  circumstances  of  the  defendants,  were 
relevant  to  the  relief  prayed ;  as  they  tended  to  show  that  the 
defendants  were  not  fit  to  be  trusted  with  the  testator's  property : 
that  the  case  of  a  creditor  was  different  from  that  of  a  legatee  ;  for 
the  latter  was  a  mere  volunteer,  and,  therefore,  there  was  some 
reason  for  saying  that  he  was  not  entitled  to  complain  of  the  person 
to  whom  the  testator  had  thought  proper  to  entrust  his  property  : 
that,  as  the  Master  had  considered  the  general  allegation  not  to  be 
scandalous,  he  ought  to  have  come  to  the  same  conclusion  with 
regard  to  the  particular  allegations  respecting  the  character,  con- 
duct, and  habits  of  the  defendants;  for  the  principle  that  was 
applicable  to  the  former,  was  equally  applicable  to  the  latter. 

Mr.  G.  Richards  and  Mr.  Homilly  said  that  no  one  had  ever 
heard  of  notoriety  of  bad  character  (that  is,  what  the  neighbours 
thought  of  an  individual)  being  proved  either  at  law  or  in  equity  ; 
that,  when  an  executor  applied  for  probate  of  a  will,  the  Ecclesias- 
tical Court  never  inquired  into  the  moral  character  of  the  party 
making  the  application  :  that  it  was  sufficient  that  the  testator  had 
thought  proper  to  entrust  that  individual  with  the  administration 
of  his  property ;  and  that  a  person  might  be  honest,  though  he  was 
poor  and  shabbily  dressed. 

The  Vice-Chancellor  : 

I  am  under  the  necessity  of  differing  from  the  Master. 

I  think  that  it  is  a  most  delicate  part  of  the  jurisdiction  of  this 
Court  to  determine  how  strong  a  plaintiff  is  at  liberty  to  make  his 
case.  He  frames  it  as  he  pleases,  and  states  a  number  of  circum- 
stances in  support  of  it :  but  I  am  not  aware  that  the  Court  has 
ever  abridged  him  of  his  right  to  state  as  much  as  he  thinks  fit, 
merely  because  some  of  those  circumstances  might  have  been 
sufficient. 

In  the  case  of  Morrice  v.  Salisbury,  which  occupied  the  Court  the 
greater  part  of  a  fortnight  during  the  last  term,  a  party  was  sought 
to  be  charged  with  certain  sums  of  money  which  it  was  alleged 
that,  but  for  his  wilful  default,  he  might  have  received :  and,  in 
order  to  get  a  decree  under  which  the  defendant  might  be  so  charged, 
the  plaintiff  entered  into  a  great  number  of  instances  of  default, 
where  one  or  two  instances  would  have  been  sufficient  for  the  pur- 
pose. But  I  considered  that  it  was  not  the  duty  of  a  Judge  to  limit 
the  number  of  instances  which  a  plaintiff  may  think  proper  to 
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adduce  for  the  purpose  of  supporting  his  case :  and,  therefore,  I 
heard  the  whole  throughout. 

Now,  here  the  bill  is  filed  to  have  such  a  proper  administration 
of  the  testator's  estate  as  will  enable  the  plaintiffs  and  the  other 
creditors,  to  obtain  payment  of  their  debts.  And,  in  order  to  show 
that  this  is  a  proper  case  for  the  Court  to  grant  an  injunction  and 
a  receiver,  the  plaintiffs,  first  of  all,  state,  in  a  general  way,  that 
the  executrix  and  her  husbaud  are  persons  of  bad  character,  drunken 
habits  and  great  poverty :  and  then,  in  order  to  support  that  general 
charge,  a  great  number  of  particulars  are  detailed  which  tend  to 
show  their  poverty,  drunkenness  and  outrageous  conduct.  A 
plaintiff,  as  I  said  before,  has  a  right  to  make  his  case  as  ^strong 
as  he  can :  and,  when  there  is  a  question  about  the  administration 
of  assets,  it  is  surely  of  importance  to  make  out  that  the  person 
who  has  the  power  over  and  the  sole  management  of  them,  is  a 
person  of  violent  conduct  and  drunken  habits.  His  duty  is  to 
collect  the  assets  and  to  pay  the  debts ;  and,  where  peaceful  con- 
duct is  so  indispensable,  it  is  material  for  a  plaintiff,  who  is  seeking 
for  an  injunction  and  a  receiver,  to  enter  into  instances  of  violent 
conduct :  and  it  is  obvious  that  the  assets  can  not  be  safe  in  the 
hands  of  a  person  who  is  in  the  habit  of  being  drunk.  The  plain- 
tiffs have  obtained  an  injunction  on  affidavits  verifying  the  allega- 
tions in  the  bill ;  and,  when  the  cause  comes  on  to  be  heard,  the 
Court  must  determine  whether  that  injunction  ought  to  be  con- 
tinued or  not ;  and,  if  those  charges  which  have  been  deposed  to 
on  an  interlocutory  proceeding,  are  proved  at  the  hearing,  the  Court 
will  continue  the  injunction  and  the  receiver.  Therefore  it  is 
necessary,  with  a  view  to  the  decree,  that  the  matters  objected  to 
should  be  stated.  So  that,  on  the  whole,  I  am  of  opinion  that  the 
Master  has  erred  in  allowing  any  of  the  exceptions  for  scandal  and 
impertinence. 

It  is  singular  that  the  Master  should  have  overruled  the  excep- 
tions so  far  as  they  relate  to  the  general  charge,  and  yet  have 
allowed  them  so  far  as  they  relate  to  the  particular  instances  which 
are  adduced  in  support  of  that  general  charge.  The  general  charge 
of  bad  character,  is  not  a  charge  of  general  bad  character,  but  of 
bad  character  in  respect  of  drunkenness  and  violent  behaviour. 
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BRYDGES  v.  BRANFILL. 

(12  Simons,  369—392;  11  L.  J.  Ch.  249;  6  Jur.  310.) 

A  tenant  for  life  of  settled  estates,  obtained  an  Act  of  Parliament  for 
selling' the  estates  and  investing  the  proceeds,  under  the  direction  of  the 
Court,  in  the  purchase  of  other  lands  to  be  settled  to  the  same  uses.  After 
the  estates  had  been  sold  and  the  money  paid  into  Court,  the  tenant  for  life 
fraudulently  obtained  an  order,  under  which  part  of  the  money  was  paid  out 
to  him.  Messrs.  B.,  G.  and  C,  solicitors  and  copartners,  acted  as  the 
solicitors  of  the  tenant  for  life,  in  obtaining  the  orders  and  in  every  other 
proceeding  under  the  Act.  B.  was  aware  of  the  fraud ;  but  G.  and  C.  were 
wholly  ignorant  of  it;  Held,  nevertheless,  in  a  suit  instituted  by  the 
remainder-man  after  the  death  of  the  tenant  for  life,  that  G.  and  C.  as  well 
as  B.,  and  the  estate  of  the  tenant  for  life,  and  all  the  other  parties  to  the 
transaction,  were  jointly  and  severally  liable  to  make  good  the  money. 


1842. 

February, 

March. 

April  16. 

Shadwell, 
V.-C. 
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Thomas  Barrett,  Esq.,  died  in  1803,  having  devised  his  estates 
in  Kent,  upon  trusts  under  which  Colonel  Brydges  Barrett,  and  the 
plaintiff  John  W.  E.  Brydges,  the  first  and  second  sons  of  Sir 
Samuel  Egerton  Brydges,  Bart.,  became  successively  tenants  for 
life,  and  the  defendant  Mrs.  Holmes,  the  widow  of  Colonel  Holmes, 
the  late  Mrs.  Quillinan,  the  wife  of  the  defendant  Edward  Quillinan, 
and  the  defendant  Mrs.  Swann,  the  wife  of  the  plaintiff  F.  D.  Swann, 
three  of  Sir  S.  E.  Brydges's  daughters,  became  tenants  in  common 
in  tail  in  remainder  of  the  estates.  In  June,  1822,  Colonel  *Barrett 
obtained  an  Act  of  Parliament  for  selling  the  devised  estates  and 
investing  the  proceeds  in  the  purchase  of  other  estates,  to  be  settled 
upon  the  trusts  of  the  will ;  it  being  the  Colonel's  intention  that 
certain  estates  in  Kent  of  which  his  father  was  tenant  for  life  and  he 
himself  was  the  remainder-man  in  fee,  should  be  purchased  out  of 
the  monies  to  arise  from  the  sale  of  the  devised  estates,  at  a  price 
much  above  their  real  value.  Colonel  Barrett,  in  order  to  facilitate 
the  attainment  of  his  object,  procured  the  trustees  of  Mr.  Barrett's 
will  to  be  removed  before  he  applied  for  the  Act,  and  his  relative, 
the  defendant  Branfill,  and  his  half-brother,  the  defendant  A.  E. 
Brydges,  to  be  appointed  in  their  place.  In  July,  1822,  Colonel 
Barrett  communicated,  to  his  father,  the  plan  which  he  had  formed, 
in  a  letter  containing  the  following  passage :  "  The  plan  is  to  sell; 
and,  when  the  money  is  in  the  Accountant-General's  hands,  for  you 
to  take  it,  if  you  choose,  for  the  smallest  portion  of  land  to  be  settled 
in  lieu :  which  can  be  done  with  the  approbation  of  a  Master ; 
which  will  be  managed  by  having  as  high  a  valuation  as  possible 
put  upon  any  lands  which  you  may  choose  to  he  so  disposed  of." 

In   July,    1829,    Sir   S.   E.   Brydges  and    Colonel    Barrett,   in 


[  *370  ] 
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Bbydoes     pursuance  of  that  plan,  agreed,  colourably,  to  sell  part  of  the  estates 

Bran  fill,     of  which  they  were  seised  as  before  mentioned,  to  the  defendant 

Quillinan,  for  3,000/.,  and  another  part  of  the  same  estates,  to  the 

same  gentleman,  for  4,596Z.  (1).     A  conveyance  was  afterwards  exe- 

[  *37i  ]  cuted  in  pursuance  of  that  agreement,  in  which  Mrs.  *Whitby  (who 
was  a  mortgagee  of  the  first  portion  of  the  lands  sold  to  Quillinan), 
and  Messrs.  Shepherd  and  Crozier  (who  were  mortgagees  of  the  other 
portion),  joined;  and,  in  February,  1830,  sums  amounting  to  8,0002. 
and  4,596/.  were  paid  to  them  respectively ;  but  those  sums  were 
not  sufficient  to  cover  the  whole  of  what  was  due  to  them.  By 
means  of  that  fictitious  sale,  a  fraud  was  practised  on  the  mortgagees ; 
for  the  lands  sold  were  in  fact  worth  more  than  the  two  sums, 
amounting  together  to  7,596/.,  at  which  Quillinan  was  represented 
to  have  purchased  them. 

In  December,  1829,  a  state  of  facts  and  a  proposal  to  purchase 
the  two  last-mentioned  properties,  from  Quillinan,  for  22,6001. 
(which  was  proved,  by  evidence  in  the  suit,  to  be  more  than  their 
value),  was  submitted  to  the  Master  (Dowdeswell)  on  behalf  of  the 
trustees,  Branfill  and  A.  E.  Brydges,  together  with  a  valuation  made 
by  Mr.  West  wood,  a  land  surveyor,  and  duly  verified,  stating  the 
properties  to  be  worth  that  sum.  The  Master  having  approved  of 
the  proposal,  three  abstracts  purporting  to  be  abstracts  of  Quillinan's 
title,  were  laid  before  the  Master.  The  Master  approved  of  the 
title ;  and,  by  indentures  of  lease  and  release,  dated  the  20th  and 
21st  of  January,  1830,  Quillinan  conveyed  the  properties  to  the 
trustees  upon  the  trusts  of  Mr.  Barrett's  will.  The  defendant  Grane 
was  one  of  the  parties  to  the  release.  On  the  25th  of  the  same 
month,  an  order  was  made,  on  a  petition  presented  in  the  names  of 
the  trustees,  for  payment  of  the  22,600/.  to  Quillinan,  out  of  the 
monies  arisen  from  the  sale  of  the  devised  estates.  The  defendant 
Brooks  received  that  sum  from  the  Accountant-General  under  a 
power  of  attorney  from  Quillinan. 

r  *372  ]  The  defendant  Brooks  and  the  defendant  Grane,  *his  partner, 

were  the  solicitors  employed  to  obtain  the  Act  of  Parliament ;  and 
they,  until  the  year  1825,  and,  from  that  year,  they  and  the  defen- 
dant Cooper,  who  then  entered  into  partnership  with  them,  were  the 
solicitors  of  Colonel  Barrett  and  the  trustees,  in  the  transactions 
before  mentioned.     Brooks  was  privy  to  all  the  circumstances  of 

(1)  The  Act,  as  is  usual  in  like  cases,  into  Court,  and  to  be  laid  out  in  the 
directed  the  monies  to  arise  from  the  purchase  of  other  estates,  under  the 
bale  of  the  devised  estates,  to  be  paid      direction  of  the  Court. 
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those  transactions ;  but  neither  of  his  partners  was  aware  that  there      bbydoes 
was  any  fraud  or  irregularity  in  them.  bbanfill. 

In  May,  1830,  an  account  was  delivered  by  Brooks,  Grane  and 
Cooper,  to  Sir  S.  E.  Brydges  and  Colonel  Barrett,  in  which  Sir  S.  E. 
Brydges  and  Colonel  Barrett  were  credited  with  the  22,6(XM.,  and 
debited  with  various  sums  amounting,  in  the  whole,  to  more  than 
that  sum,  for  costs,  monies  lent  &c.  The  following  was  one  of  the 
items  on  the  debit  side  of  the  account :  "  To  costs  of  recent  arrange- 
ments, as  per  Colonel  Barrett's  letter  of  the  14th  of  January,  l,050/.,, 

In  June,  1834,  Colonel  Barrett  died  abroad  in  very  distressed 
circumstances.  His  half-brothers  Anthony  Kokeby  Brydges  and 
the  defendant  Anthony  Egerton  Brydges  were  his  executors,  and 
Anthony  Rokeby  Brydges  proved  his  will. 

In  1836  the  original  bill  was  filed  by  John  W.  E.  Brydges  (who 
was  a  lunatic)  by  Swann  as  his  committee  and  by  Swann  in  his  own 
right,  against  Branfill,  Brooks,  Grane,  Cooper,  Anthony  E.  Brydges, 
Quillinan,  Mrs.  Holmes,  Quillinan's  children,  Mrs.  Swann  and 
A.  Bokeby  Brydges,  praying,  amongst  other  things,  that  it  might  be 
declared  that  the  pretended  sale  by  Quillinan  to  the  trustees,  was  a 
fraud  upon  the  plaintiff  J.  W.  E.  Brydges  and  the  other  parties 
interested  under  Mr.  Barrett's  will  who  were  not  privy  to  such  *f raud ;  [  *373  ] 
and  that  it  might  be  declared  that  the  defendants  A.  E.  Brydges, 
Sir  S.  E.  Brydges,  Quillinan,  Brooks,  Grane  and  Cooper,  and  the 
personal  estate  of  Colonel  Barrett,  were  jointly  and  severally  liable, 
in  respect  of  such  fraud,  to  make  good  the  22,600/. :  the  plaintiffs 
being  ready  and  willing,  upon  that  sum  being  made  good,  to  deal 
with  the  hereditaments  and  premises,  fraudulently  purchased  from 
Quillinan,  in  such  manner  as  the  Court  should  think  just ;  and  to 
deliver  up  the  hereditaments  and  premises,  if  the  Court  should  think 
the  plaintiffs  bound  so  to  do,  to  Quillinan :  but,  if  the  Court  should 
be  of  opinion  that  the  plaintiffs  were  not  entitled  to  have  the  whole 
of  the  22,6002.  made  good,  then  that  it  might  be  declared  that  the 
plaintiffs  were  entitled  to  have  the  difference  between  the  7,596/., 
or  such  other  sum  as  was  the  real  value  of  the  hereditaments  and 
premises  at  the  time  they  were  conveyed  to  the  trustees  by  Quillinan, 
and  the  22,600/.,  made  good. 

Sir  Samuel  Egerton  Brydges  died  in  September,  1837:  Lady 
Brydges,  his  widow,  was  his  personal  representative.  Anthony 
Rokeby  Brydges  died  in  December  following;  without  having 
answered  the  bill.  After  his  death,  Anthony  Egerton  Brydges 
proved  Colonel  Barrett's  will.    In  September,  1839,  the  plaintiffs 
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Bbtdcim     filed  a  bill  of  revivor  and  supplement  against  Lady  Brydges,  Anthony 
Bbasfxlu    tgerton   Brydges  and  other  parties.     Anthony  £.  Brydges  was 
made  a  party  to  that  bill  on  aecount  of  his  having  proved  Colonel 
Barrett's  will. 

[  374  j  3/r.  Bethell,  Mr.  Chaudless,  and  J/r.  Hufjbaek,  for  the  plaintiffs, 

f  *375  ]  said,  with  respect  to  Mr.  Grane,  that  he  *was  as  well  aware,  as 
Mr.  Brooks  was,  of  the  fraudulent  nature  of  the  transactions  to 
which  the  bill  related,  and  that  he  actively  co-operated,  with  Brooks, 
in  the  management  of  them.  With  respect  to  Mr.  Cooper,  they 
said  that  though  he  might  have  no  personal  knowledge  of  the 
blacker  parts  of  the  transaction,  yet  he  mast  have  known  that  the 
sale  to  Quillinan  was  a  mere  pretence,  and  that  the  sale  by  him  to 
the  trustees,  was  an  imposition,  and  that  the  purchase-money  was 
not  paid  to  Quillinan,  as  it  would  have  been  if  he  had  been  the  real 
owner  of  the  lands  sold,  bat  was  applied,  in  part  at  least,  in  paying 
the  firm  in  which  he  was  a  partner  a  bonus  of  one  thousand  guineas 
(in  which  he  participated)  for  their  concurrence  in  and  management 
of  the  transaction :  so  that  there  was  quite  sufficient  to  fix  him  with 
legal  notice  of  the  fraud,  though  there  might  not  be  enough  to  affect 
his  moral  character  or  his  honour.    *     *     * 

[  <*7d  ]  Mr.  James  Russell  and  Mr.  Craig,  for  the  defendant  Branfill. 

Mr.  Walker  and  Mr.  Parry,  for  the  defendant  Brooks. 

Mr.    G.    Richards    and    Mr.    Stinton,    for    the    defendant 
Grane.    *    *    * 

The  Solicitor-General  and  Mr.  Romilly,  for  the  defendant  Cooper, 
said  that  Mr.  Cooper  denied,,  by  his  answer,  that  he  had  any 
[  377  ]  participation  in,  or  even  knowledge  of  the  alleged  fraud :  *  *  that 
the  plaintiffs  in  the  present  case  never  had  any  dealings  or  trans- 
actions with  the  firm  of  Brooks,  Grane  and  Cooper ;  to  them  the 
credit  of  the  firm  was  never  pledged:  that  the  trustees  were  the 
parties  who  trusted  the  firm  :  but  there  was  no  privity  of  contract 
whatever  between  the  plaintiffs  and  the  firm:  that  there  was  no 
case  in  which  an  innocent  partner  had  been  held  liable  for  the  fraud 
or  wilful  misconduct  of  another  partner,  where  there  was  no  privity 
of  contract  and  no  partnership  transaction,  but  a  wrongful  act  was 
done,  which  eventually  proved  injurious  to  a  person  who  never 
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had  any  dealings  or  transactions  with  the  partnership:   Rex  v.      bbydoku 
Manning  (l) ;  Longman  v.  Pole  (2).  Branfill. 

Mr.  Nevinson  appeared  for  the  defendant  Anthony  Egerton 
Brydges. 

Mr.  Piggott  appeared  for  the  defendant  Quillinan. 

Mr.  Stiuirt  and  Mr.  Elmsley  appeared  for  the  defendant  Mrs. 
Holmes:  and 

Mr.  Wakefield,   Mr.  Cooper,   Mr.  Hansard   and   Mr.  Austen 
appeared  for  the  other  defendants. 

Mr.  Bethell,  in  his  reply,  commented  on  several  letters  which 
had  been  written  by  Mr.  Grane,  relating  to  the  matters  mentioned 
in  the  bill,  and  which,  he  contended,  *proved  that  Mr.  Grane  was       [  *378  ] 
cognizant  of  the  fraud  from  the  beginning  to  the  end. 

In  order  to  show  that  Mr.  Cooper  had,  at  the  least,  legal  know- 
ledge of  the  fraud,  he  observed  upon  certain  letters,  and  particularly 
on  one  dated  in  October,  1829,  which  had  been  signed  by  Mr. 
Cooper  during  Mr.  Brooks's  absence  from  town,  and  also  on  entries 
in  the  books  and  accounts  of  the  partnership  relative  to  the  trans- 
actions, and,  especially,  on  the  item  in  the  account  mentioned  in 
the  statement  of  this  case  (3).  [He  then  referred  *to  the  cases  of 
Marsh  v.  Keating  (4),  Hern  v.  Nichols  (5),  Doe  v.  Martin  (6)  and 
Lovell  v.  Hicks  (7).] 

The  Vice- Chancellor  (s)  :  April  16. 

The  substantial  question  in  this  case,  is  what  ought  to  be  done       [  380  ] 
with  respect  to  the  22,6002.  obtained  out  of  Court  in  1830. 

The  Act  of  Parliament  passed  on  the  24th  of  June,  1822,  vested 
part  of  the  devised  estates  of  Mr.  Barrett  in  the  defendants  Branfill 
and  Anthony  Egerton  Brydges,  in  trust  to  Bell,  and  directed  the 
purchase-monies  to  be  paid  into  this  Court,  and  that,  after  pay- 
ment of  expenses,  the  surplus  should  be  laid  out,  under  the 
direction  of  the  Court,  in  the  purchase  of  tenements  of  freehold 
and  inheritance  in  the  county  of  Kent,  to  be  vested  in  Branfill 
and  Brydges,  or  the  trustees  for  the  time  being  of  Mr.  Barrett's 

(1)  Comyns'  Rep.  616.  (6)  2  B.  R.  324  (4  T.  R.  39). 

(2)  Dans.  &  Lloyd,  126.  (7)  47  R.  R.  335  (2  Y.  &  C.  (Exch.) 

(3)  Ante,  p.  73.  Eq.  472). 

(4)  37  R.  R.  75  (2  CI.  &  Fin.  250).  (8)  The  above    is    taken  from  his 

(5)  1  Salk.  289.  Honour's  written  judgment. 
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Brtdges  will,  to  the  uses  thereby  declared.  The  defendants  Brooks  and  Grane 
Braxfill.  Were  the  solicitors  who  obtained  the  Act ;  and,  from  the  time  of  its 
passing  till  the  year  1825,  they,  and  from  the  year  1825,  they  and 
their  partner,  the  defendant  Cooper,  acted  as  the  solicitors  of 
Colonel  Barrett  and  the  trustees,  in  all  the  numerous  transactions 
that  took  place  under  the  Act,  of  which  the  trustees  must,  in  some 
degree  at  least,  have  been  aware. 

It  appears  that  estates  subject  to  mortgages  were  vested  in  Sir 
Samuel  E.  Brydges  for  life,  with  remainder  in  fee  to  Colonel  Barrett. 
It  is  plain  what  the  Colonel's  views  were  when  the  Act  had  passed. 
In  his  letter  to  Sir  Samuel  of  the  26th  July,  1822,  he  says  :  "  The 
plan  is  to  sell,  and,  when  the  money  is  in  the  Accountant-General's 
hands,  for  you  to  take  it,  if  you  choose,  for  the  smallest  portion  of 
[  *38i  ]  land  to  be  settled  in  lieu :  which  *can  be  done  with  the  approbation 
of  a  Master  ;  which  will  be  managed  by  having  as  high  a  valuation 
as  possible  put  upon  any  lands  which  you  may  choose  to  be  so 
disposed  of." 

The  substantial  case  stated  in  the  bill,  appears  to  be  this :  A 
formal  agreement  was  drawn  up,  dated  the  28th  of  July,  1829, 
between  Sir  Samuel  and  the  Colonel  of  the  one  part,  and  the 
defendant  Quillinan  of  the  other  part,  whereby  Sir  Samuel  and 
the  Colonel  agreed  to  sell,  to  Quillinan,  several  parcels  of  land  for 
several  sums  amounting  together  to  4,596/.,  and  certain  other 
lands,  for  8,000/.;  making  together  7,596/.  All  these  subjects  of 
the  agreement  were,  in  July,  1829,  in  mortgage.  Of  those  to  be 
sold  for  4,596/.,  Messrs.  Shepherd  and  Crozier  were  the  first 
mortgagees;  and,  of  those  to  be  sold  for  3,000/.,  Mrs.  Whitby 
was  the  first  mortgagee.  On  the  80th  of  July,  1829,  Westwood 
made  an  affidavit  that  the  lands  and  tenements  therein  mentioned, 
being  those  agreed  to  be  sold  for  4,596/.,  were  worth  13,885/.;  and, 
on  the  same  day,  he  made  another  affidavit  that  the  lands  therein 
mentioned,  being  those  agreed  to  be  sold  for  3,000/.,  were  worth 
8,715/.:  the  two  sums  of  13,885/.,  and  8,715/.  making  together 
22,600/. 

On  the  8th  of  December,  1829,  a  state  of  facts  and  proposal 
was  carried  in,  before  Master  Dowdeswell,  by  the  partnership  of 
Brooks,  Grane  and  Cooper,  whereby  the  trustees  proposed  to  lay 
out  22,600/.,  part  of  the  trust-monies  arising  under  the  Act,  in  the 
purchase,  from  Quillinan,  of  the  lands  and  tenements  mentioned  in 
the  schedule  to  the  state  of  facts,  being  the  same  as  were  mentioned 
in  the  agreement  and  Westwood 'h  affidavits;  and,  on  the  19th  of 
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December,  those  affidavits  *and  also  an  affidavit  sworn  by  Colonel     brydors 
Barrett,  on  the  17th  of  December,  as  to  Westwood's  competency  to    branfill. 
survey  and  value  lands,  were  carried  in  before  the  Master,  together       [  *382  ] 
also  with  three  abstracts  professing  to  be  abstracts  of  Quillinan's 
title ;    and   an  affidavit  sworn  by  Mr.   Josiah  Wathen,   Messrs. 
Brooks  &   Co.'s  clerk,  on    the   same   19th   of    December.      The 
abstracts  were  marked  respectively  A.,  B.  and  C.     A.  and  C.  related 
to   those  tenements  of  which   Shepherd  and   Grozier  were  first 
mortgagees,   and  B.   to  those  of  which   Mrs.   Whitby  was  first 
mortgagee.     Six  of  the  deeds  mentioned  in  abstract  B.,  are  the 
same  as  six  mentioned  in  abstract  A. ;  and  seven  deeds  and  a  will 
mentioned  in  C,  are  the  same  as  those  mentioned  in  A. ;  and  four 
of  them  are  to  be  found  in  all  the  three  abstracts ;  the  conveyance 
to  Quillinan  being  mentioned  in  all  three,  but  not  abstracted  in  the 
same  way  in  all  three. 

What  struck  me  upon  reading  these  abstracts  was  this :  that 
no  one  can  with  certainty  infer,  from  what  appears  on  the  three 
abstracts  of  the  conveyance  to  Quillinan,  what  the  whole  con- 
sideration was.  In  abstract  B.,  the  agreement  of  the  28th  of  July 
is  recited  as  an  agreement  to  purchase  the  inheritance  of,  inter  alia, 
the  lands  and  hereditaments  thereinafter  secondly  granted,  for 
7,596/.;  and  it  then  represents  the  conveyance  as  a  conveyance 
whereby,  inter  alia,  in  consideration  of  8,000/.  certain  lands  were 
granted ;  but  what  the  alia  were,  or  what  consideration  affected 
them,  or  what  lands  were  first  granted,  is  not  stated  in  abstract  B. 
Abstract  A.  is  in  a  different  form  from  B.,  but  in  the  same  as 
C. :  that  is,  both  A.  and  G.  recite  the  agreement  as  an  agreement 
to  purchase  the  lands  and  hereditaments  thereinafter  first  granted, 
without  stating  the  consideration ;  and  both  state  the  conveyance 
as  a  conveyance,*  inter  alia,  of  certain  lands  for  the  considerations  [  *883  ] 
therein  mentioned  ;  but  do  not  state  what  the  considerations  were. 

It  is  quite  consistent  with  what  appears  on  the  abstracts,  that 
there  might  have  been  some  other  consideration  besides  the 
7,596/.  If  the  deliberate  purpose  had  been  to  conceal,  from  the 
Master,  what  the  real  consideration  was,  it  is  difficult  to  imagine 
what  more  effectual  scheme,  short  of  direct  falsehood,  could  have 
been  adopted  than  the  making  of  the  abstracts  in  the  way  in  which 
we  find  them.  The  reasonable  inference  from  what  actually  did 
take  place,  is  that  the  Master  was  not  aware  what  was  the  whole 
consideration  for  the  conveyance  to  Quillinan :  whereas,  if  the 
conveyance  to  Quillinan  had  been  but  once  fully  abstracted,  the 
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BUYDGE8     Master  would  have  had  his  attention  plainly  directed  to  the  whole 

m 

Bran  fill,  consideration  apparent  on  the  deed,  and  would,  in  all  probability, 
have  required  an  explanation.  The  simple  truth  as  far  as  the 
conveyance  went,  ought  to  have  been  stated  clearly  at  least  once.  If 
it  had  been,  then  there  would  have  been  exemplified  the  force  of  what 
Mr.  Brooks  states  in  his  letter  to  the  Colonel,  of  the  24th  July, 
1829 :  "  The  disproportion  of  prices  between  the  buying  and  the 
selling  being  so  very  great  as  to  attract  attention  when  the  title  is 
examined,  both  now  and  on  future  occasions." 

For  the  purpose  of  stating  the  whole  conveyance  to  Quillinan 

fully  and  but  once,  either  there  should  have  been  but  one  abstract 

comprising  the  three  titles  throughout ;  or  if,  as  to  their  earlier 

part,  they  had  been  deduced  in  three  abstracts,  when  they  became 

blended,  they  should  have  been  showb  in  one  abstract.    I  observe 

[  *384  ]      that  Mr.  Brooks,  in  his  letter  to  the  Colonel,  of  *the  1st  of  January, 

1880,  says  :  "I  could  not  spare  Mr.  Wathen  (meaning,  I  presume, 

Mr.  Josiah  Wathen),  and  no  other  person  understands  the  thing, 

and  'tis  better  they  should  not : "  and  I  can  conceive  that  Mr. 

Josiah  Wathen  was  employed  as  being  the  most  able  conveyancing 

clerk  in  the  office ;  and  he  may  have  sincerely  thought  that,  to 

deduce  the  title  by  three  abstracts,  was  better  than  by  one ;  and 

that,  in  perusing  the  abstracts,  he  acted  on  his  own  judgment  and 

without  special  directions  from  any  one;   which  seems  to  be  the 

result  of  his  answer  in  chief  to  the  74th  interrogatory,  and  his 

answer  on  cross-examination   by  Brooks.    And  I  observe  some 

slight    inaccuracies  in   the    abstracts ;    and  it  appears,   on    the 

depositions,  that,  at  the  time  when  Mr.  Josiah  Wathen  made  these 

abstracts,  he  was  a  very  young  man  :  and  these  circumstances  do 

countenance  the  supposition  that  the  abstracts  were  made  without 

sufficient  care,  and  without  a  design  to  mislead.     And  it  certainly 

is  possible  and  probable  that  they  were  made  without  a  design  to 

mislead ;  but  if,  in  fact,  they  tended  to  mislead,  and  did  mislead, 

by  a  suppression  of  truth,  though  without  design,  this  Court  will 

consider  them  as  fraudulently  made,  and  deal  accordingly  with  the 

transaction  of  which  they  form  a  part.    The  abstracts  being  marked 

A.,  B.  and  C,  the  probability  is  that  the  Master  would  first  read 

abstract  A.    Why  should  it  have  been  marked  A.,  unless  it  was 

intended  that  it  should  be  read   first?     The  earliest  and  most 

numerous  title-deeds  are  not  in  abstract  A.,  but  in  abstract  B. 

Therefore  such  priority  as  the  letter  A.  indicates,  could  not  have 

been  suggested  by  the  deeds  abstracted.    But,  as  neither  abstract 
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A.  nor  abstract  G.  at  all  states  the  consideration  of  the  conveyance      Brydges 
to  Quillinan,  and  abstract  B.  does  in  a  certain  manner  state  it,  but    branfill. 
not  plainly  or  unequivocally,  it  seems  to  me  that  the  reading*  of      [  *385  ] 
abstract  A.  first,  would  tend  to  lull  the  Master's  vigilance,  and 
turn  his  attention  from  the  whole  consideration  said  to  be  given 
by  Quillinan.     This  also  may  have  been  undesigned.     But,  if  so,  it 
is  remarkable  that  the  abstracts  should  not  only  be  made  but  be 
marked  in  the  manner  they  are :  especially  when  the  schedule  of 
deeds  annexed  to  the  affidavit  of  the  19th  December,  1829,  com- 
mences with  the  deeds  in  abstract  B. ;  so  that,  with  more  propriety, 
abstract  B.  should  have  been  marked  A.  and  vice  versa. 

Then,  by  the  affidavit  sworn  on  the  19th  of  December,  1829,  it 
was  stated  that  the  abstracts  contain  :  "  true  and  faithful  abstracts 
of  the  deeds,  muniments,  and  evidences  of  title  mentioned  in  the 
schedule  to  the  affidavit,  so  far  as  the  same  respectively  relate  to 
the  lands  comprised  in  the  abstracts,  and  to  which  a  title  is  hereby 
professed  to  be  shown."  The  indentures  of  lease  and  release,  of 
the  29th  and  80th  of  December,  1829,  being  the  conveyance  to 
Quillinan,  had  been  executed  by  Sir  Samuel  and  the  Colonel,  and 
they  are  introduced  into  the  abstract  in  this  way.  In  the  margin 
is  written,  1829,  without  day  or  month:  "originals  produced  and 
examined;"  and,  at  the  end,  in  each  abstract,  the  statement  is: 
"  duly  (executed  and  attested,  and  receipts  for  consideration-money 
indorsed  and  witnessed."  Mrs.  Whitby  is  a  most  important  party 
to  those  indentures:  and  Colonel  D'Arcy,  one  of  the  attesting 
witnesses  to  her  execution,  has  proved,  most  distinctly  with  respect 
to  the  month  and  the  day,  though  he  made  an  obvious  error  as  to 
the  year,  that  she  did  not  execute  before  the  29th  of  January,  1830; 
and  there  is  nothing  to  impugn  his  testimony.  In  that  respect, 
therefore,  the  affidavit  of  the  19th  December  is  untrue.  It  also 
appears,  from  the  copy  of  the  *release,  that  there  was  no  receipt  [  *386  ] 
for  any  consideration  indorsed.  In  that  respect  also  the  affidavit 
is  untrue. 

It  is  a  fact  that,  on  the  18th  January,  1880,  the  Master  signed, 
on  each  abstract,  a  memorandum  that  he  approved  of  the  title; 
yet,  on  the  8th  January,  1880,  a  report  approving  of  the  proposed 
sale  to  the  trustees  and  of  Quillinan's  title,  was  procured  from  the 
Master.  That  could  hardly  be  accurate,  and  it  remains  unexplained. 
I  observe  that  Mr.  Brooks,  in  his  letter  to  Master  Dowdeswell  of 
the  5th  of  January,  1880,  says :  "  The  Vice-Chancellor  sits  on 
Friday  next :  on  which  day  or  the  next,  I  hope,  with  your  obliging 
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Bbtdobs  assistance,  to  mention  the  matter."  According  to  Colonel  D'Arcy's 
Branfill.  evidence  and  the  calendar,  Friday  was  the  8th  of  January ;  and, 
in  his  letter  of  the  6th,  Brooks  says :  "  Under  these  circumstances, 
probably  I  may  not  be  premature  (as  the  time  presses)  in  stating 
your  opinion  as  in  favour  of  the  whole  title.,>  I  conjecture  that 
Mr.  Brooks  did  allow  himself  to  anticipate  what  had  not  happened, 
but  did  afterwards  happen;  and,  acting  upon  that  anticipation, 
did,  somehow  or  other,  procure  the  report  of  the  8th  of  January. 
On  the  same  day  he  caused  a  petition  to  be  presented  in  the  names 
of  Branfill  and  Brydges,  the  trustees  of  the  Act ;  and,  on  the  12th 
of  January,  an  order  was  made,  on  that  petition,  confirming  the 
report  of  the  8th,  and  directing  that  the  Master  should  settle  a 
conveyance,  and  that  certain  exchequer  bills  should  be  sold,  and 
that  certain  costs  should  be  paid,  and  that,  upon  the  Master's 
certifying  the  due  execution  of  the  conveyance,  payment  should  be 
made  to  Quillinan.  On  the  15th  of  January,  1830,  a  report  was 
procured  that  the  Master  had  approved  of  the  conveyance.  It  is 
[  *387  ]  remarkable  that  the  draft  conveyance  from  Quillinan*  was  approved 
of  by  counsel  on  the  15th  January ;  and,  in  the  spirit  of  anticipation 
which  seems  to  have  pervaded  the  whole  of  this  part  of  the 
transaction,  it  probably  was  assumed  that  the  Master  would  approve 
of  what  counsel  had  approved  of,  and  that  therefore  the  report 
might  properly  be  obtained,  as  in  fact  it  was,  on  the  15th ;  though 
it  appears,  by  the  Master's  signature  on  the  fair  copy  of  the  draft, 
that  he  approved  of  it  on  the  21st  January :  so  that  the  report  of 
the  Master's  approval  of  the  conveyance,  was  dated  three  days 
before  his  approval  of  the  title,  and  six  days  before  his  approval  of 
the  draft  of  the  conveyance. 

On  the  21st  of  January,  a  petition  was  presented  in  the  names  of 
the  trustees  of  the  Act,  stating,  with  glaring  inaccuracy,  as  appears 
by  the  office  copy  of  the  order,  that  the  Master  by  his  report  of  the 
28rd  of  January,  that  is  two  days  after  the  petition  was  presented, 
had  certified  that  the  conveyances  had  been  duly  executed,  and 
praying  an  order  for  payment  to  Quillinan.  This  is  remarkable ; 
because,  on  the  28rd  of  January,  Brooks  wrote  to  the  Colonel  as 
follows:  "We  can  bespeak  nothing  at  the  Accountant-General's 
till  he  (meaning  the  Master)  has  certified."  This  shows  that 
Brooks,  on  the  23rd,  clearly  knew  that  the  Master  had  not  certified. 
However,  upon  that  last  petition,  on  the  25th  of  January,  counsel 
attending  for  the  petitioners  and  Colonel  Barrett,  an  order  was 
made  as  prayed.     On  the  26th  of  January  the  Master  reported  that 
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the  deeds  of  conveyance  had  been  duly  executed  by  all  proper  Bbtdoes 
parties:  which  report  was  founded  upon  an  affidavit  sworn  the  Bramfill. 
same  day. 

The  release  was  dated  the  21st  of  January,  and  was  executed  by 
Quillinan,  Colonel  Barrett,  and  both  the  ^trustees  of  the  Act :  all  of  f  *388  ] 
whom,  by  executing  the  conveyance,  adopted  the  transaction. 
Under  a  power  of  attorney  from  Quillinan  to  Brooks,  dated  the 
28th  of  January,  1880,  Brooks  received,  from  the  Accountant- 
General,  on  the  28th  of  January,  18,564/.  1*.  10rf.,  and,  on  the 
4th  of  February,  4,085/.  18*.  2d.,  making  together  22,600/. 

All  this  machinery  of  agreement,  affidavits,  abstracts  and 
petitions,  as  well  as  the  conveyances  to  Quillinan,  and  from  him 
to  the  trustees  of  the  Act,  emanated  from  the  office  of  Brooks, 
Grane  and  Cooper,  with  more  or  less  of  privity  on  the  part  of  Sir 
Samuel  Brydges,  Colonel  Barrett,  Quillinan  and  the  two  trustees. 
The  release  from  Quillinan  to  the  trustees  states  the  reports  of  the 
8th  and  15th  January  and  the  order  of  the  12th,  and  professes  to 
be  made  in  pursuance  of  that  order,  and  of  the  report  dated  the 
15th. 

Now,  upon  this  state  of  things,  putting  out  of  view  all  mere 
inaccuracies  and  irregularities,  and  all  suspicion  of  design  where 
none  may,  in  fact,  have  existed,  is  it  not  plain  that  the  Master  and 
the  Court  were  deceived  by  positive  misrepresentation?  Unless 
the  Master  had  been  induced  to  believe  that  Mrs.  Whitby  had 
executed  the  indenture  of  80th  December,  1829,  he  could  not  have 
approved  of  the  title. 

Now,  considering  the  vast  quantity  of  property  confided  to  the 
care  of  the  Court,  it  is  the  bounden  duty  of  the  Court  to  require 
that  the  statements  upon  which  it  acts,  shall  be  strictly  true.  I 
do  not  here  enter  into  the  question  how  far  the  misrepresentation 
was  wilful.  I  am  willing  to  suppose  that  Mr.  Josiah  Wathen, 
being  then  a  very  young  man,  and  believing  that  all  was  right  or 
*would  be  right,  and  that  it  was  his  duty  to  expedite  the  matter  in  |  *389  J 
hand,  prepared  the  abstracts  and  made  his  affidavit  in  the  manner 
I  have  stated,  without  sufficient  reflection.  But  the  Court  was 
deceived  by  false  representation :  and,  on  that  ground,  it  is  my 
clear  opinion  that  all  the  parties  to  the  transaction,  Sir  Samuel 
Brydges,  Colonel  Barrett,  Quillinan,  the  two  trustees  and  Messrs. 
Brooks,  Grane  and  Cooper,  became  answerable,  to  the  Court,  for, 
at  least,  so  much  of  the  22,600/.  as  was  not  applied  to  lawful 
purposes. 

b.b. — vol.  lvi.  6 
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Bbydqes  Upon   general    principles  with   respect    to   liability,   I   cannot 

B uan fill,  distinguish  Mr.  Cooper  or  Mr.  Grane  from  Mr.  Brooks.  They 
were  all  of  them  solicitors  and  officers  of  the  Court ;  and  the  Court 
cannot  regard  any  division  of  labour  as  among  themselves,  but 
must  look  upon  the  act  of  the  partnership  towards  the  Court,  as 
the  act  of  all  and  every  of  them.  The  safety  of  the  public  requires 
this.  Of  the  22,600/.,  7,596/.  was  paid  to  or  for  the  benefit  of  the 
mortgagees ;  which  was  right  at  all  events.  The  remainder  was 
applied  to  various  purposes  for  the  benefit  of  the  parties  to  the 
transaction. 

Then  the  great  question  in  the  cause  arises :  whether  the  22,600/. 
was  fairly  obtained  from  the  Court,  or,  in  other  words,  whether 
the  tenements  sold  to  the  trustees  were  really  worth  22,600/.  The 
plaintiffs  allege  that  the  real  value  did  not  amount  to  7,596f. 
Brooks,  by  his  answer,  says  they  greatly  exceeded  7,596/.  Branfill, 
by  his  answer,  leaves  it  to  be  inferred  that  they  were  worth 
10,514/.  10«.  (His  Honour  here  stated  the  valuations  of  the  sur- 
veyors who  had  been  examined  in  the  cause.  They  differed, 
materially,  in  their  estimates.)  This  is  not  very  satisfactory 
[  *390  ]  evidence;  but  it  induces  *me  to  think  that  22,600/.  was  by  no  means 
the  fair  value  of  the  lands  conveyed  to  the  trustees  of  the  Act ;  and 
I  have  not  the  slightest  doubt,  if  it  shall  turn  out  that  the  purchase 
was  not  worth  22,600/.,  that  a  fraud  was  practised  upon  the  Court, 
and  that  Sir  Samuel  Brydges,  the  Colonel,  and  Brooks  contrived 
it,  and  that  they  became  responsible  for  it ;  that  is,  so  far  as  the 
value  shall  turn  out  to  be  less  than  22,600/. 

Mr.  Quillinan  took  an  active  part  in  the  transaction.  It  seems, 
from  what  he  states  in  his  answer,  that  he  must  have  known  that 
he  was  taking  on  himself  a  false  character.  I  do  not  impute  to 
him  any  knowledge  of  the  fraud,  or  any  wish  to  defraud ;  he  acted 
thoughtlessly  out  of  kindness  to  his  brother-in-law.  But,  without 
his  concurrence,  the  transaction  could  not  have  been  managed  as 
it  was ;  therefore  he  is  responsible. 

The  trustees  of  the  Act,  though  innocent  of  fraud,  are  responsible ; 
for  it  was  their  duty  to  have  ascertained  what  was  going  on  under 
their  names  by  their  permission.  Instead  of  which,  it  does  not 
appear  that  they  ever  made  any  inquiry  or  exercised  any  caution, 
but  took  for  granted  that  all  was  right,  when  the  least  inquiry 
would  have  shown  that  all  was  wrong.. 

For  the  reasons  before  assigned,  I  think  Mr.  Grane  and  Mr. 
Cooper  are  personally  responsible.    But,  upon  reading  the  whole 
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of  the  correspondence,  and  attending  to  what  is  stated,  in  the      Bbydoes 
answers  and  in  the  evidence,  as  to  the  course  of  business  pursued    bbakpill. 
in  their  office,  I  do  not  think  that  it  is  at  all  established  that  Mr. 
Grane  or  Mr.  Cooper  (though  they  must  have  had  some  knowledge 
that  a  transaction  was  going  on)  had  the  least  knowledge  or 
suspicion  that  it  was  a  fraudulent  transaction  *or  of  the  circum-       [  «3<u  ] 
stances  that  constituted  the  fraud  until  long  after  it  was  completed. 
So  that  I  consider  the  moral  characters  of  those  two  gentlemen  to 
be  unaffected  by  the  transaction. 

With  respect  to  Mr.  Brooks,  the  correspondence  shows  that  he 
entered  unwillingly  into  the  transaction.  He  seems  to  have  allowed 
himself  to  be  overborne  against  his  better  judgment,  by  the  impor- 
tunity of  his  client,  Colonel  Barrett,  and  the  view  of  his  distressed 
circumstances.  His  letters  are  full  of  affectionate  regard  towards 
Colonel  Barrett,  and  show  that  he  preferred  the  Colonel's  views  to 
his  own. 

The  substantial  ground  for  relief  is  the  fraud  in  the  excessive 
price.  The  bill  asks,  alternatively,  to  set  aside  the  transaction 
altogether,  or  to  have  relief  by  restitution  of  the  excess  of  the  price 
above  the  value.  It  seems  to  me  considerable  difficulty  would 
arise  from  setting  aside  the  whole  transaction :  but  the  relief 
should  rather  be  to  have  that  money  made  good  to  the  trust- estate 
which  was  improperly  taken  out  of  Court.  To  a  certain  extent, 
the  decree  must  be  in  the  nature  of  an  inquiry,  and  hypothetical ; 
because  I  have  not  sufficient  evidence  to  show  what  was  the  proper 
price  to  have  been  paid  for  the  lands  purchased.  I  think,  there- 
fore, that  all  I  can  do  at  present,  is  to  refer  it  to  Master  Dowdes- 
well,  to  inquire  what,  on  the  8th  day  of  January,  1880,  was  a  fit 
and  proper  price  to  have  been  given  by  the  defendants  Branfill  and 
Anthony  Egerton  Brydges,  for  the  purchase  of  the  lands  sold  and 
conveyed  to  them  for  the  sum  of  22,600/.;  and  in  case  it  shall 
appear  that  a  less  sum  than  22,600/.  was  a  fit  and  proper  price  to 
have  been  given,  then  I  declare  that  the  defendants  Branfill, 
Anthony  Egerton  Brydges,  *Quillinan,  Brooks,  Grane  and  Cooper,  [  *M2  ] 
and  the  personal  assets  of  Sir  Samuel  Brydges  and  Colonel  Barrett 
are  jointly  and  severally  liable  to  make  good  the  loss  to  the  trust- 
estate  occasioned  by  paying  the  sum  of  22,600/.  instead  of  the 
proper  price. 
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mi.  PYM  v.   LOCKYER(l). 

j\or^V2.  ^2  gimong  394_398  .  s.  C.  11  L.  J.  Ch.  8.) 

SHAv!cKLL'  The  dividenda  of  a  fund  were  ducted  to  be  paid  to  A.  for  life ;  but  if  he 

r  iQi'i  assigned  or  otherwise  disposed  of  them,  they  were  to  go  over.    A.  being 

1         J  in  prison,  and  charged  in  execution  for  debt,  the  creditor  obtained  an  order, 

under  the  Judgments  Act,  1838  (1  &  2  Yict.  c.  110),  s.  36,  Testing  all  his 
property  in  the  provisional  assignee  of  the  Insolvent  Debtors1  Court :  Held, 
that  the  dividends  of  the  fund  did  not  go  over,  but  vested  in  the  assignee. 

The  testator  in  this  cause,  by  his  will  dated  the  11th  of  July, 
1828,  directed  the  trustees  to  invest  5,0001.  in  the  funds,  and.  after 
his  grandson,  Edmund  Lockyer  Pym,  should  have  attained  21,  to 
pay  the  dividends :  "  Into  the  hands  only  of  the  said  E.  L.  Pym 
during  his  life,  or  until  such  forfeiture  by  him  as  hereinafter 
mentioned,  and  whose  receipts  alone  shall  be  required  as  good  and 
necessary  discharges  for  the  same :  hereby  willing  that  the  said 
dividends  and  interest  or  any  part  thereof,  shall  not  be  assignable 
or  assigned  by  him  or  otherwise  disposed  of  by  him  in  any  manner 
by  anticipation,  on  pain  of  forfeiture  to  go  as  hereinafter  mentioned ; 
meaning  the  said  dividends  and  interest  to  be  for  his  sole  and 
personal  use  and  benefit  only :  and  from  and  after  the  death  of  the 
said  E.  L.  Pym,  or  such  forfeiture  by  him  as  aforesaid,  and  subject 
to  the  trusts  aforesaid,  then  upon  trust  that  my  said  trustees  shall 
stand  possessed  of  the  said  stocks,  funds,  and  securities,  and  the 
interest  and  dividends  thereof,  in  trust  for  the  use  and  benefit  of  all 
and  every  the  children  of  the  said  E.  L.  Pym." 

In  September,  1889,  E.  L.  Pym  being  in  prison  and  charged  in 
execution  for  debt,  the  creditor  at  whose  suit  he  had  been  com- 
mitted, obtained  an  order  under  the  86th  sect,  of  1  &  2  Vict.  c.  110 
(for  abolishing  arrest  on  mesne  process,  &c),  vesting  his  real  and 
personal  estate  and  effects  in  the  provisional  assignee  of  the 
Insolvent  Debtors'  Court. 
[  395  ]  The  question  was  whether  Pym's  interest  under  the  will  was 

forfeited,  or  whether  it  was  vested  in  the  assignee. 

Mr.  Bethell  and  Mr.  West  appeared  for  the  trustees  of 
the  will. 

Mr.  Wakefield  and  Mr.  Bacon,  for  the  assignee,  *  *  cited 
Lear  v.  Leggett  (2)  as  applying,  in  principle,  to  the  present  case ; 
because  the  obtaining  of  the  vesting  order  in  the  present  case,  was 

(1)  In  re  Carew  [1896]  2  Ch.  311,  (2)  29  R.  B.  143  (2  Sim.  470). 

bo  L.  J.  Ch.  (W0,  C.  A. 
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as  much  an  act  done  in  invitum,  as  the  taking  out  of  the  commission 
of  bankruptcy  was  in  the  case  cited. 

Mr.  G.  Richards  and  Mr.  Chandless,  for  the  children  of  E.  L. 
Pym,  [cited  Shee  v.  Hale  (l)  and  Cooper  v.  Wyatt  (2)]. 

The  Vice-Chancellor  : 

I  am  clearly  of  opinion  that  the  assignee  of  Pym  is  entitled  to 
the  interest  of  the  fund. 

This  case  is  quite  unlike  that  of  Cooper  v.  Wyatt ;  for  there,  the 
trustees  were  directed  to  pay  the  overplus  of  the  rents,  issues  and 
profits  into  the  hands  of  the  testator's  nephew,  but  not  to  his 
assignees.  Here  there  is  no  such  direction,  but  the  trust  is  to  pay 
the  dividends  "  into  the  hands  only  of  E.  L.  Pym  during  his  life, 
or  until  such  forfeiture  by  him  as  hereinafter  mentioned,  and 
whose  receipts  alone  shall  be  required  as  good  and  necessary  dis- 
charges for  the  same :  hereby  willing  that  the  said  dividends  and 
interest,  or  any  part  thereof,  shall  not  be  assignable  or  assigned  by 
him,  the  said  E.  L.  Pym,  or  otherwise  disposed  of  by  him  in  any 
manner  by  anticipation,  on  pain  of  forfeiture  to  go  as  hereinafter 
mentioned ;  meaning  the  said  dividends  and  interest  to  be  for  his 
sole  and  personal  use  and  benefit  only." 

Then  what  are  the  facts  of  this  case  ?  No  voluntary  act  has 
been  done  by  E.  L.  Pym  by  .which  his  interest  in  the  fund  has 
become  forfeited ;  but,  under  the  provisions  of  a  recent  Act  of 
Parliament  (which  I  admit  the  testator  could  not  foresee,  and, 
therefore,  could  not  provide  *  against),  Pym's  property  has  been 
taken  from  him  by  operation  of  law  and  without  his  concurrence, 
and  his  assignee  has  become  entitled  to  it. 


r. 

LOCKYER. 


[397] 
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JOLLIFFE  v.  HECTOE. 

(12  Simons,  398—399.) 

Principal  and  agent — Account — Just  allowances — Solicitor  and  client. 

In  a  suit  by  a  principal  against  his  steward  and  agent,  the  decree,  in 
conformity  to  the  prayer  of  the  bill,  directed  an  account  to  be  taken  of  rents, 
profits  and  timber-money  received,  by  the  defendant  on  the  plaintiff's 
account ;  and  also  directed  the  Master,  in  taking  the  accounts,  to  make  to 
the  parties  all  just  allowances.  The  defendant  was  a  solicitor,  and  had 
acted,  as  such,  for  the  plaintiff,  during  his  stewardship ;  and  bills  of  costs 
were  due  to  him  from  the  plaintiff.    The  Master,  at  the  plaintiff's  request, 
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Hector. 


Jollikfe  taxed  the  bills,  and,  in  taking  the  accounts  under  the  decree,  included  the 

*•  _  reduced  amounts  of  them  amongst  the  just  allowances  to  which  the  defen- 

dant was  entitled.    The  plaintiff  excepted  to  the  report  on  that  account ; 
and  the  Court  allowed  the  exceptions. 

The  plaintiff,  a  gentleman  of  landed  property,  had  employed  the 
defendant  to  act  as  his  agent  in  the  management  of  his  estates. 
The  hill  prayed  that  an  account  might  be  taken  of  the  sums  which 
the  defendant  had  received  as  such  agent,  and  that  the  defendant 
might  be  decreed  to  deliver  up,  to  the  plaintiff,  all  deeds,  docu- 
ments, papers  and  writings,  in  his  possession  or  power,  which 
belonged  to  the  plaintiff.  The  decree  directed  the  accounts  to  be 
taken,  and  the  Master  to  make,  to  the  parties,  all  just  allowances. 

The  defendant  was  a  solicitor,  and  had  been  employed  by  the 
plaintiff  in  that  capacity  during  the  period  that  he  had  acted  as  the 
plaintiff's  agent;  and,  several  bills  of  costs  having  become  due  to 
him  from  the  plaintiff,  the  Master,  on  the  application  of  the  plain- 
tiff's  solicitor,  referred  those  bills  to  a  clerk  in  Court,  for  taxation  ; 
and,  in  taking  the  accounts  directed  by  the  decree,  he  included  the 
[  *399  ]  reduced  amounts  of  the  *bills  amongst  the  just  allowances  to  be 
made  to  the  defendant.  The  plaintiff  excepted  to  the  report, 
because  the  Master  had  allowed  the  defendant  the  reduced  amounts 
of  his  bills. 

Mr.  G.  Richards  and  Mr.  Pariy,  in  support  of  the  exceptions. 

Mr.  Bethell  and  Mr.  Briggs,  in  support  of  the  report,  Baid 
that,  if  a  client  applied  to  have  his  solicitor's  bills  taxed,  he  under- 
took to  pay  them  ;  and  that  the  plaintiff  could  not  get  his  deeds 
&c.  out  of  the  hands  of  the  defendant,  until  he  had  paid  his  bills. 

The  Vice- Chancellor,  after  referring  to  the  pleadings  and  decree, 
said : 

The  bill  states  that  the  defendant  did  act  as  the  plaintiff's 
solicitor ;  but  I  do  not  see,  either  in  the  bill  or  in  the  answer,  any 
statement  that  any  bills  of  costs  were  due  from  the  plaintiff  to  the 
defendant.  The  bill  is  framed  for  an  account  of  the  rents  and 
profits  of  the  plaintiff's  estates,  and  of  the  monies  produced  by  the 
sale  of  timber  on  those  estates,  which  had  been  received  by  the 
defendant :  and  the  defendant  does  not,  by  his  answer,  make  any 
claim  in  respect  of  bills  of  costs  :  there  is  no  passage  in  the  answer 
to  that  effect.  The  decree  directs  the  Master  to  take  an  account  of 
the  rents,  profits,  and  timber-money  received  by  the  defendant : 
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but  it  does  not  order  the  Master  to  tax  any  bills  of  costs.  There- 
fore, under  the  direction  to  make  the  defendant  just  allowances,  it 
was  not  competent  to  the  Master  to  tax  the  defendant's  bills,  and 
to  allow  him  the  amounts. 

Consequently  I  cannot  allow  the  report  to  stand. 


Jolliffb 
Hector. 


TKULOCK  v.  ROBEY  (1). 

(12  Simons,  402—407.) 

A  mortgagee  in  possession  of  lands  at  Hendred,  having  received  from  the 
grandfather  of  the  infant  heir  of  the  mortgagor,  a  letter,  the  contents  of 
which  did  not  appear,  wrote  in  answer  as  follows :  "  Concerning  the  business 
at  Hendred,  which  you  know  nearly  as  well  as  myself,  as  there  has  been 
nothing  kept  from  you ;  which  I  am  very  willing  to  settle  if  your  grand- 
daughter is  of  age.  I  never  told  you  any  otherways;  as  I  have  been 
informed  she  is  the  heiress  of  what  there  is.  The  difference  is  not  worth 
much.  I  shall  hear  from  your  grand-daughter  about  the  business  "  :  Held, 
that  the  last-mentioned  letter  was  an  acknowledgment  of  the  heir's  right  to 
redeem  the  mortgage,  and  that,  when  she  came  of  age,  she  was  entitled  to 
consider  her  grandfather  as  having  acted  as  her  agent,  and,  consequently, 
that  she  was  entitled  to  redeem  the  mortgage  at  any  time  within  20  years 
after  the  letter  was  written. 

In  December,  1767,  Richard  Hutchins,  the  plaintiff's  great- 
grandfather, made  a  mortgage  in  fee  of  a  copyhold  estate,  held  of 
the  manor  of  East  Hendred  in  Berkshire.  In  October,  1774,  the 
mortgage  was  transferred  to  John  Robey,  the  elder;  and,  soon 
afterwards,  he  was  admitted  to  and  entered  into  possession  of  the 
mortgaged  premises,  and  continued  in  possession  of  them  until 
his  death. 

Hutchins,  the  mortgagor,  died  in  1776 ;  and  the  equity  of 
redemption  of  the  mortgaged  premises,  descended  to  his  three 
daughters,  Ellen,  Hannah,  and  Mary.  Ellen  afterwards  died 
intestate  and  without  issue,  leaving  her  sisters,  Mary  and  Hannah, 
her  customary  co-heirs.  In  October,  1804,  Hannah  sold  and 
surrendered  her  moiety  of  the  equity  of  redemption  to  John 
Robey,  the  elder,  in  fee.  Mary  married  John  Trulock,  the  elder, 
and  died  in  1778,  leaving  her  son,  John  Trulock,  the  younger,  her 
customary  heir.  John  Trulock,  the  younger,  died  in  1811,  leaving 
the  plaintiff,  who  was  then  about  four  years  old,  his  only  child  and 
customary  heir.    In  December,  1887,  John  Trulock,  the  elder,  died. 

John  Robey,  the  elder,  died  some  time  before  the  31st  of  October, 
1817 ;  and,  on  or  about  that  day,  the  defendant  was  admitted  to 
the  mortgaged  premises  either  as  the  devisee  or  heir  of  his  father  ; 

(1)  Foil.  SiamfieM  v.  Hohsvn  (1852)  16  Beav.  236 ;  affd.  3  Pe  G.  M.  &  G.  620. 
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Tbulock  and  he  then  entered  into  and  had  ever  since  continued  in  the 
Robet.       possession  of  the  mortgaged  premises. 

The  bill  was  filed  on  the  9th  of  May,  1888,  praying,  amongst 
•  other  things,  that  the  plaintiff  might  be  declared  to  be  entitled  to 
redeem  one  moiety  of  the  mortgaged  premises.  It  charged  that 
the  defendant,  in  a  letter  written  by  him  to  the  plaintiff's  grand- 
father, in  or  about  the  month  of  November,  1821,  in  reply  to  a 
letter  from  the  plaintiff's  grandfather,  admitted  the  plaintiff's  title 
to  the  equity  of  redemption  in  a  moiety  of  the  mortgaged  premises, 
and  stated  that  he  was  willing  to  settle  accounts  as  to  the  mort- 
gaged premises,  when  the  plaintiff  should  attain  her  full  age.  The 
letter  alluded  to,  in  the  above  charge,  as  containing  an  admission  of 
the  plaintiff's  title,  was  dated,  "  Hendred,  30th  of  November,  1821," 
and  was  as  follows  :  "  Sir,  Having  received  a  letter  dated  the  17th 
of  November,  after  a  week's  turn  round  the  country  on  expense,  I 
think  you  might  send  letter  with  less  expense.  Concerning  the 
business  at  Hendred,  which  you  know  nearly  as  well  as  myself,  as 
there  has  been  nothing  kept  from  you :  which  I  am  very  willing  to 
settle  if  your  grand-daughter  is  of  age.  I  never  told  you  any  other- 
ways  ;  as  I  have  been  informed  she  is  the  heiress  of  what  there 
is.  As  for  Chancery,  I  think  there  is  no  good  there.  The  differ- 
ence is  not  worth  much.  I  shall  hear  from  your  grand-daughter 
about  the  business.     J.  Eobey." 

The  question,  at  the  hearing  of  the  cause,  was  whether  that 
[  *404  ]  letter  prevented  the  plaintiff's  right  to  redeem  *from  being  barred 
by  the  Statute  of  Limitations,  8  &  4  Will.  IV.  c.  27  ;  that  is  whether 
it  was :  "an  acknowledgment  of  the  title  of  the  mortgagor  or  of  his 
right  of  redemption,  given  to  the  agent  of  the  mortgagor  or  some 
person  claiming  his  estate,  in  writing,  signed  by  the  mortgagee  or 
the  person  claiming  through  him :  "  sect.  28. 

The  direction  and  contents  of  the  letter  and  the  signature  to  it, 
were  proved  to  be  in  the  handwriting  of  the  defendant ;  and  J. 
Trulock's  daughter  deposed  that  she  received  it  from  the  East 
Hendred  carrier,  for  her  father,  who  was  then  confined  for  debt  in 
Beading  gaol. 

Mr.  Stuart  and  Mr.  Koc,  for  the  plaintiff,  contended  that  the 
letter  contained  a  sufficient  acknowledgment  of  the  plaintiff's  right 
to  redeem  the  mortgaged  premises.     *     *     * 

Mr.  Wakefield  and  Mr.  Randell,  for  the  defendant,  said  first, 
that  the   language   of   the   letter   was   so  vague,  that  it  did  not 
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distinctly  appear  to  have  any  reference  to  the  mortgaged  premises ;      Tbulock 
and,  secondly,  that  there  was  no  evidence,  nor  was  it  even  alleged      jiobey. 
by  the  bill,  that  John  Trulock,  the  elder,  was  the  agent  of  the 
plaintiff,  or  even  that  he  had  assumed  to  act  as  such. 

The  Yicb-Chancbllor  : 

I  think  that  the  plaintiff  has  a  right  to  redeem  the  mortgaged 
property. 

The  question  is  what  is  the  fair  construction  of  the  letter  of  the 
30th  of  November,  /8>21,  and  what  effect  *ought  to  be  given  to  it,  [  *4o:>  ] 
having  regard  to  the  Statute  of  Limitations.  Now  the  language  of 
the  statute  is  :  "  that  when  a  mortgagee  shall  have  obtained  the 
possession  or  receipt  of  the  profits  of  any  land  or  the  receipt  of  any 
rent  comprised  in  his  mortgage,  the  mortgagor,  or  any  person 
claiming  through  him,  shall  not  bring  a  suit  to  redeem  the  mort- 
gage, but  within  20  years  next  after  the  time  at  which  the 
mortgagee  obtained  such  possession  or  receipt,  unless,  in  the 
meantime,  an  acknowledgment  of  the  title  of  the  mortgagor,  or  of 
his  right  of  redemption,  shall  have  been  given  to  the  mortgagor  or 
some  person  claiming  his  estate,  or  to  the  agent  of  such  mortgagor 
or  person,  in  writing  signed  by  the  mortgagee  or  the  person 
claiming  through  him ;  and,  in  such  case,  no  such  suit  shall  be 
brought  but  within  20  years  next  after  the  time  at  which  such 
acknowledgment  or  the  last  of  such  acknowledgments,  if  more  than 
one,  was  given."  Now,  John  Robey  the  elder  was  in  possession  of 
the  estate,  and  had  been  in  possession  of  it  ever  since  1774.  In 
1804  he  purchased  one  moiety  of  the  equity  of  redemption.  Then, 
with  respect  to  the  other  moiety,  the  case  was  this.  Mary,  who 
was  the  owner  of  the  other  moiety  of  the  equity  of  redemption  when 
it  first  became  divided  into  moieties,  died  in  1778,  leaving  a  son. 
He  died  in  1811  and  left  the  plaintiff  his  heir.  The  plaintiff  was 
born  in  1807,  and,  consequently,  she  was  only  four  years  old  when 
her  father  died.  John  Trulock,  the  husband  of  Mary  and  the 
grandfather  of  the  plaintiff,  survived  his  wife,  and  became  entitled 
to  her  moiety  of  the  estate,  subject  to  the  mortgage,  as  tenant  by 
the  curtesy.  He  died  in  December,  1837.  The  grandfather, 
being  entitled  as  tenant  by  the  curtesy  and  the  plaintiff  being  the 
owner  of  one  moiety  of  the  equity  of  redemption,  the  grandfather 
wrote  some  letter  to  the  defendant  which  does  not  appear.  The 
defendant  *wrote,  in  auswer,  the  letter  of  the  80th  of  November,  [  *406  ] 
1821.     But  first,  I  must  observe  that  the  mortgaged  estate  was 
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Tbulock  situate  in  the  parish  of  Hendred.  In  that  letter  he  says: 
robey.  "Concerning  the  business  at  Hendred,  which  you  know  nearly  as 
well  as  myself."  So  that  the  writer  assumes  that  the  person  whom 
lie  was  addressing  knew  nearly  as  much  of  the  matter  as  he  did  i 
himself.  Then  he  says  :  "  which  I  am  very  willing  to  settle  if  your 
grand-daughter  is  of  age."  Now  what  was  the  matter  which  he 
was  willing  to  settle  ?  There  could  be  but  one  matter  to  settle, 
namely,  that  which  might  arise  in  consequence  of  the  grand-daughter 
being  entitled  to  a  moiety  of  the  equity  of  redemption.  He  then 
says :  "I  never  told  you  any  otherways  ;  as  I  have  been  informed 
she  is  the  heiress  of  what  there  is."  That  is  an  admission  that 
the  grand-daughter  was  the  heiress  of  what  there  was,  that  is,  of 
that  portion  of  the  equity  of  redemption  which  had  not  been 
purchased  by  John  Robey  the  elder. 

It  appears  to  me  that  the  Court,  being  in  possession  of  the 
circumstances  of  the  case,  must  construe  the  letter  in  the  way  in 
which  the  writer  intended  it  to  be  construed  by  the  person  to  whom 
it  was  addressed :  and  I  think  that  it  is  an  acknowledgment,  by  the 
defendant,  that  the  plaintiff  Hannah  Maria  Trulock,  was  entitled 
to  one  moiety  of  the  equity  of  redemption  :  it  is  not  capable  of  any 
other  construction. 

Then  it  was  objected  that,  as  the  letter  was  not  written  either  to 
the  grand-daughter  or  to  a  person  authorized  to  act  as  her  agent, 
it  was  not  such  a  written  acknowledgment  as  the  statute  requires. 
The  question  however  is  whether  the  party  who  wrote  the  letter, 
[  N07  ]  did  not  treat  the  party  to  whom  it  was  written  as  the  *agent  of  the 
child.  She  was  at  that  time  an  infant ;  and  the  writer  made  the 
statements,  in  his  letter,  in  answer  to  the  grandfather's  letter  upon 
the  infant's  business:  and,  when  he  said  :  "  I  am  very  willing  to 
settle  if  your  grand-daughter  is  of  age,"  can  it  be  supposed  that 
that  was  not  meant  to  be  a  statement  of  which  the  grand-daughter 
might  avail  herself,  when  she  came  of  age  ?  It  would  be  a  forced 
construction  to  say  that  this  was  not  an  acknowledgment  within 
the  statute,  or  that  it  was  not  given  to  the  agent  of  the  person 
claiming  the  estate  of  the  mortgagor.  It  is  not  necessary  to  make 
a  person  an  agent,  that  he  should  have  an  actual  authority  to  act. 
It  is  quite  sufficient  that  the  grandfather  acted  as  the  agent  of  his 
grandchild  ;  and  that  she,  when  she  came  of  age,  adopted  what  he 
had  done  on  her  behalf.  The  letter  too  treats  the  grandfather 
as  agent:  it  assumes  that  he  had  full  knowledge  of  all  the 
circumstances  relating  to  the  property :    and,  in  my  opinion,  the 
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expressions  in  it,  do,  in  effect,  admit  the  right  in  dispute. 
Consequently  I  shall  make  a  decree  to  redeem,  in  the  usual  form 
where  the  defendant  is  a  mortgagee  in  possession. 


Trulock 
v. 

ROBEY. 


HUDSON  v.  MADDISON. 

(12  Simons,  416—419 ;  S.  C.  11  L.  J.  Ch.  55;  5  Jur.  1194.) 

A  bill  was  filed  by  five  several  occupiers  of  houses  in  a  town,  to  restrain 
the  erection  of  a  steam-engine  which  would  be  a  nuisance  to  each  of  them : 
Held,  that  each  occupier  had  a  distinct  right  of  suit,  and  therefore  that  they 
could  not  sue  as  co-plaintiffs. 

The  bill  was  filed  by  five  persons  occupying  houses  in  the  town 
of  Louth  in  Lincolnshire,  for  an  injunction  to  restrain  the  defen- 
dant from  proceeding  to  erect  a  steam-engine  and  chimney  in  the 
neighbourhood  of  the  plaintiffs'  houses,  on  the  ground  that  the 
steam-engine  would  prove  a  nuisance  to  the  plaintiffs. 

An  injunction  having  been  obtained,  ex  parte, 

Mr.  Bethell  and  Mr.  Anderdon,  for  the  defendant,  now  moved 
to  dissolve  it,  on  the  ground  that  each  of  the  plaintiffs  had  a  right 
of  suit  distinct  from  the  other ;  and,  consequently,  a  suit  instituted 
by  them  as  co-plaintiffs,  *could  not  be  maintained :  but  an  information 
ought  to  have  been  filed  by  the  Attorney-General  at  their  relation  : 
Jones  v.  Del  Rio  (l),  Cowley  v.  Cowley  (2).     *     *     * 

Mr.  G.  Richards  and  Mr.  Koe,  for  the  plaintiffs,  [cited  Attorney- 
General  v.  Forbes  (a)].  With  respect  to  Jones  v.  Del  Rio,  they  said 
that  the  ground  on  which  Lord  Eldon  dissolved  the  injunction  in 
that  case,  was  that  the  Peruvian  Government  was  not  recognized 
by  the  Government  of  this  country.  They  added  that  the  objection 
on  which  the  defendant's  counsel  relied,  could  not  be  taken  at  the 
hearing  of  a  motion  to  dissolve  the  injunction  ;  but  the  defendant 
ought  either  to  have  demurred  to  the  bill,  or  to  have  waited  until 
the  hearing  of  the  cause  :  Spencer  v.  The  London  and  Birmingham 
Railway  Company  (4) ;  Story  on  Eq.  Plead.  341. 

The  Vice-Chancellor  : 

The  only  question  is,  whether  the  principle  of  Lord  Eldon's 
decision  in  Jones  v.  Del  Hio,  is  applicable  to  the  present  case. 
In  the  cases  where  the  Attorney-General  sues  as  representing  the 
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(1)  24  B.  B.  64  (T.  &  B.  297). 

(2)  47  B.  B.  247^9  Sim.  299). 


(3)  45  B.  B.  15  (2  My.  &  Cr.  123). 

(4)  42  B.  B.  159  (8  Sim.  193). 
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Hudson  whole  community,  and  certain  individuals  join  with  him,  as  relators 
Maddison.  and  plaintiffs,  representing  themselves  as  suing  on  behalf  of  them- 
selves and  all  other  persons  affected  by  a  nuisance,  their  being  so 
added  as  parties,  amounts  only  to  that  which  the  Attorney-General, 
as  the  informant  on  behalf  of  the  public,  had  already  done  for 
them.  But  those  cases  are  no  authority  for  a  case  like  the  present, 
where  several  individuals  having  each  an  independent  interest  with 
respect  to  the  matter  complained  of,  choose  to  file  a  bill,  to  which 
they  do  not  make  the  Attorney-General  a  party,  praying  a  general 
decree  as  to  that  matter  which  separately  affects  the  separate  case 
of  each  of  them.  Whether  a  bill  so  constructed  could  be  sustained, 
is  a  question  which  formerly  gave  rise  to  some  fluctuation  of 
opinion. 

When  the  case  of  Cowley  v.  Cowley  was  before  me,  I  was 
furnished,  by  the  Registrar,  with  a  note  of  a  case  before  Lord 
Bathurst,  in  which  his  Lordship,  at  the  hearing,  dismissed  those 
parties  from  the  suit  who  had  no  interest,  and  gave  relief  as  to 
those  who  had  an  interest.  I  also  had  a  conversation  with  Lord  „ 
Cottenham,  relative  to  the  question  in  Cowley  v.  Cowley ;  and  his 
Lordship  then  expressed  that  opinion  which  appears  in  the  report 
of  the  case. 

In  the  present  case  the  bill  is  filed  by  five  persons,  each  having 
a  separate  tenement :  and  they  represent  that  the  erection  of  the 

[  *419  ]  steam-engine  and  chimney  will  ^operate  as  a  nuisance  to  all  of 
them.  They  therefore  have  joined  their  cases  together.  It  is 
obvious,  however,  that,  as  each  of  them  has  a  separate  nuisance 
to  complain  of,  that  which  is  an  answer  to  one,  may  not  be  an 
answer  to  the  other :  and  if,  upon  such  a  bill,  a  decree  were  to  be 
pronounced,  it  must  be  a  decree  which  would  provide  for  five 
different  cases  :  and  I  do  not  think  that  such  a  decree  could  be  made. 
This  bill  asks  for  no  relief,  but  only  for  an  injunction ;  and  if 
the  Court  sees  that  the  injunction  asked  is  one  that  could  not  be 
maintained  at  the  hearing,  why  should  it  now  continue  the  injunc- 
tion? We  have  the  express  authority  of  Lord  Eldon,  in  Jones  v. 
Del  Rio,  that,  on  a  motion  to  dissolve  an  injunction,  a  defendant 
may  rely  on  the  same  objections  to  the  bill  as  would  have  formed  a 
ground  for  demurring  to  it.  In  that  case,  the  defendant  had  not 
demurred  to  the  bill,  but  had  put  in  his  answer  to  it :  so  that  he 
had  given  an  apparent  stability  to  it  in  this  Court ;  but,  neverthe- 
less, Lord  Eldon  dissolved  the  injunction;  and,  what  is  very 
remarkable,  the  injunction  was  one  which  he  himself  had  granted. 
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As  the  law  of  this  Court  now  stands,  the  objection  which  the 
defendant  has  taken,  is  one  which  he  had  a  right  to  take ;  and,  as 
he  has  thought  proper  to  exercise  that  right,  the  Court  is  now 
bound  to  entertain  the  objection :  and,  in  my  opinion,  it  is  a  valid 
one,  and  therefore  the  injunction  must  be  dissolved. 


Hudson 

v. 

Maddison. 


BKUIN  v.  KNOTT. 

(12  Simons,  436-459.) 

[See  1  Phillips,  572.] 


1842. 

Jan.  22,  24. 
Feb.  9. 


Shadwell, 
V.-C. 

[436] 


STUART   v.   LORD   BUTE. 

(12  Simons,  460—462.) 

A  defendant,  who  was  required  to  set  forth,  in  his  answer  to  interroga- 
tories, certain  entries  in  the  books  of  a  firm  of  which  he  was  a  member, 
stated,  in  his  answer,  that  the  books  were  in  the  joint  custody  of  himself 
and  his  copartners,  and  that  he  had  asked  their  permission  to  inspect  and 
make  extracts  from  the  books,  to  enable  him  to  comply  with  the  requisitions 
of  the  interrogatories,  but  that  they  had  refused  to  permit  him  so  to  do : 
Held,  that  the  answer  was  insufficient ;  as  the  defendant  had  not  stated  that 
there  was  any  contract,  between  him  and  his  copartners,  which  prevented 
him  from  inspecting  the  books,  and  making  extracts  from  them,  without 
their  permission. 

The  Court  having  decided  that  the  answer  and  examination  put 
in,  by  the  defendant  Lord  Wharncliffe,  to  [certain  interrogatories 
respecting  entries  of  accounts  and  other  matters,  and  information 
concerning  the  business  carried  on  by  a  partnership  of  which  he 
was  a  member]  was  insufficient,  his  Lordship  put  in  a  further 
answer  and  examination  stating,  in  effect,  that  the  books  and 
accounts  of  the  partnership  were  in  the  joint  custody  of  himself 
and  of  Lord  Ravensworth  and  Mr.  Bowes  his  copartners;  and 
that,  before  putting  in  his  further  answer  and  examination,  he  had 
applied  to  them,  for  permission  to  inspect  and  make  copies  of  and 
extracts  from  the  books  and  accounts  of  the  partnership,  in  order 
to  enable  him  to  answer  and  comply  with  the  requisitions  of  the 
interrogatories ;  but  that  they  had  refused  and  still  did  refuse  to 
give  him  such  permission. 

The  Master  certified  that  the  further  answer  and  examination 
was  insufficient  with  respect  to  the  interrogatories  before  mentioned : 
whereupon  Lord  Wharncliffe  excepted  to  the  certificate. 


1842. 
Jan.  18. 

Shadwell, 
V.-C. 

[460] 
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Stuart  Mr.  Stuart  and  Mr.  Parry,  in  support  of  the  exceptions,  said 

Lord  Bute,    that  Lord   Wharncliffe  had   shown,  by  his  further  answer   and 

examination,  that  it  was  wholly  out  of  his  power  to  give  the  infor- 
[  *46i  ]       mation  which  the  interrogatories  'required.      They  cited  Taylor 

v.  liundell  (l)  ;  and  Murray  v.  Walter  (2). 

Mr.  Bethell  appeared  in  support  of  the  certificate. 

The  Vice-Chancellor  : 

It  appears  to  me  that  enough  has  not  been  stated  in  this  case,  to 
show  in  what  respect  permission  was  necessary,  or  that  permission 
was  at  all  necessary,  to  enable  Lord  Wharncliffe  to  inspect  the 
partnership  books.  For  anything  that  appears  to  the  contrary  on 
this  examination,  Lord  Wharncliffe  might  have  gone  down  to 
Newcastle  and  inspected  the  books,  if  he  had  thought  fit  to  do  so. 
He  does  not  state  that  he  and  his  copartners  became  partners 
under  such  a  contract  as  disabled  any  one  of  them,  without  the 
express  permission  of  the  other  two,  to  inspect  the  books  or  make 
extracts  from  them.     Nothing  of  the  kind  is  stated. 

With  respect  to  what  is  alleged  to  have  taken  place,  in  the  year 
1888,  with  regard  to  Mr.  Nicholas  Wood  (3)  ;  I  cannot  comprehend 
how  an  order  given  by  A.,  B.  and  C,  being  partners,  to  their  agent  or 
servant,  can  have  the  effect  of  giving  up  the  right  of  the  partners, 
unless  there  was  some  contract  that  it  should  be  given  up.  One 
partner  would,  as  a  matter  of  course,  have  dominion  over  his  agent 
or  servant,  though  he  was  the  agent  or  servant  of  the  partnership. 
The  effect  of  the  order  given,  in  1888,  to  Nicholas  Wood,  was  to 
prevent  any  stranger  from  inspecting  the  books ;  but  I  do  not  see 
[  **62  ]  that  any  order  was  given  which  would  have  the  effect  *of  disabling 
Lord  Wharncliffe,  himself,  from  inspecting  the  books :  and  if  he  had 
given  an  order  as  against  himself,  the  same  power  which  enabled 
him  to  give  the  order,  would  have  enabled  him  to  revoke  it. 

There  may  have  been,  for  any  thing  that  I  know  to  the  contrary, 
some  contract  between  Lord  Wharncliffe  and  his  two  partners, 
which,  in  effect,  has  disabled  him  from  inspecting  the  books  and 
making  extracts  from  them  without  their  permission.  But  there  is 
no  intimation  of  any  such  contract  in  any  part  of  the  examination ; 
and,  therefore,  there  was  not  any  necessity  for  Lord  WTiarncliffe 

(1)  54  R.  R.  227  (1  Cr.  &  Ph.  104).  Wood,   their   agent,   not   to   produce 

(2)  54  R.  R.  232  (1  Cr.  &  Ph.  114).  the  books  to  anyone,  or  to  allow  any 

(3)  That  the  partners  had  concur-  stranger  to  inspect  them  without  the 
rently  given    directions  to    Nicholas  express  authority  of  all  the  partners. 
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to  apply,  to  his  copartners,  for  permission  to  inspect  and  make 
extracts  from  the  books  of  the  partnership. 

If  Lord  Wharncliffe  had  stated  that  he  had  gone  to  Newcastle, 
and  had  proceeded  to  examine  the  books ;  but  that  an  opposition 
was  made,  I  mean  such  an  opposition  as  amounted  to  a  civil 
representation,  to  his  Lordship,  that,  if  he  persisted,  force  would 
be  used,  that  would  have  been  a  very  good  reason  for  holding  that 
be  was  not  bound  to  do  any  thing  more.  But  there  is  no  such 
statement  in  his  further  examination.  And,  as  no  case  is  stated 
which  shows  that  it  was  necessary  for  his  Lordship  to  ask  permission 
to  inspect  the  books  and  that  he  did  ask  it  and  was  refused,  my 
opinion  is  that  it  does  not  sufficiently  appear,  on  the  examination, 
that  his  Lordship  is  justified  in  not  complying  with  the  requisitions 
of  the  interrogatories ;  and,  consequently,  I  must  hold  that  the 
further  examination  which  he  has  put  in  is  not  sufficient. 

[This  decision  was  apparently  affirmed  by  the  Lord  Chancellor  : 
see  13  Sim.  453,  ».] 


stuabt 
Lord  Butk. 


HORE  v.   BECHER(l). 

(12  Simons,  465—469;  S.  C.  11  L.  J.  Ch.  153;  6  Jur.  93.) 

A  single  woman  being  entitled  to  an  annuity  secured  by  bond,  married. 
Her  husband  executed  a  release  of  the  annuity,  and  died,  leaving  his  wife 
surviving :  Held  that,  as  he  could  release  the  security,  he  could  release  the 
annuity,  so  as  to  bind  his  wife. 

A.  executed  a  bond  to  B.  and  C,  conditioned  for  payment  of  an  annuity 
of  100?.  to  D.  for  life,  and  assigned  an  annuity  of  120/.  for  the  life  of  one 
M.  and  a  policy  of  insurance  for  700/.  on  M.'s  life,  to  B.  and  C,  upon  certain 
trusts  for  further  securing  the  annuity  of  100/. 

M.  died,  and  A.  died  shortly  afterwards,  having,  as  was  then  believed, 
received  the  700/.  and  applied  it  to  his  own  use.  Shortly  afterwards,  D., 
in  consideration  of  500/.,  released  A.' 8  personal  representative  and  B.  and 
C.  from  the  annuity  of  100/.  and  the  securities  for  it.  Some  years  after- 
wards it  was  discovered  that  A.  had  placed  the  700/.  in  a  bank,  in  the  names 
of  B.  and  C,  where  it  still  remained:  Held,  that  the  release,  having  been 
executed  under  a  mistake,  was  inoperative,  and  that  the  700/.  remained 
impressed  with  the  trusts  for  securing  the  annuity  of  100/. 

Robert  Becher  executed  a  bond,  dated  the  4th  of  May,  1813,  to 
A.  Fraser  and  John  Becher,  in  the  penalty  of  2,000/.,  conditioned 
for  securing  an  annuity  of  100/.  a  year,  to  Mary  Ann  Dickenson, 
spinster,  during  her  life :  and,  by  a  deed  of  even  date  with  the 
bond,  he  assigned  an  annuity  of  120/.,  which  had  been  granted  to 
him  for  the  life  of  M.  D.,  and  also  a  policy  of  insurance  for  700/. 

(1)  Questioned,  Fitzgerald  v.  Fitzgerald  (1868)  L.  E.  2  P.  C.  83. 


1842. 
Jan.  28. 


Shadwell, 
V.-C. 
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hobk  on  M.  D.'8  life,  to  the  obligees  in  the  bond,  upon  certain  trusts  for 
Becheb.      further  securing  the  due  payment  of  the  annuity  of  100?.  a  year. 

In  April,  1814,  Mary  Ann  Dickenson  married  John  Turton.  In 
1819  Robert  Becher,  the  obligor  in  the  bond,  died  intestate ;  and 
his  brother,  Richard  Becher,  took  out  administration  to  him.  After 
Robert  Becher's  death,  the  annuity  of  100Z.  became  in  arrear :  and 
Mr.  and  Mrs.  Turton  threatened  to  commence  proceedings  at  law 
and  in  equity  against  Richard  Becher,  as  the  personal  representative 
of  Robert,  and  against  Fraser  and  J.  Becher,  as  the  trustees  for 
[  *466  J  securing  the  annuity,  *in  order  to  recover  the  arrears  and  enforce 
the  future  payment  of  the  annuity.  The  parties,  however,  after- 
wards came  to  a  compromise ;  in  pursuance  at  which,  Mr.  and 
Mrs.  Turton  executed  a  deed,  dated  the  24th  of  August,  1819,  and 
thereby,  in  consideration  of  500/.  paid  to  them  by  J.  Becher,  released 
Fraser,  J.  Becher,  and  Richard  Becher  as  the  administrator  of 
Robert,  from  all  claims  and  demands  in  respect  of  the  annuity 
of  1002.  or  the  securities  for  the  same. 

Fraser  survived  John  Becher,  and  died  in  1839.  The  plaintiff 
was  his  executor.  Mr.  Turton  also  died ;  and,  after  his  death,  his 
widow  married  Samuel  Wood. 

The  bill   was  filed  against  Richard    Becher  as   the    personal 

representative  of  Robert,  and  against  Mr.  and  Mrs.  Wood.     *     *     * 

[  467  ]  The  object  of  the  suit  was  to  have  the  rights  and  interests  of  the 

[  *468  ]       defendants  to  and  in  certain  Exchequer  *  bills,  which  had  been 

purchased  with  proceeds  of  the  policy  on  M.  D.'s  life,  ascertained 

and  declared  by  the  Court. 

The  release  of  the  24th  of  August,  1819,  recited  (as  the  parties 
then  believed  to  be  the  fact)  that,  on  M.  D.'s  death  (which  took 
place  in  1816),  Robert  Becher  received  the  money  secured  by  the 
policy,  from  the  insurance  office,  and  converted  it  to  his  own  use  ; 
and  that  he  some  time  afterwards  went  to  India,  and  died  on 
his  voyage  home.  In  1841,  however,  the  plaintiff  accidentally 
discovered  that  the  sum  due  on  the  policy,  had  been  paid  into 
Hammer&ley's  bank,  to  the  account  of  Fraser  and  J.  Becher,  the 
obligees  in  the  bond. 

Mr.  Stuart  and  Mr.  J.  H.  Palmer  said  that  Mr.  and  Mrs.  Turton 
executed  the  release,  under  the  erroneous  impression,  created  by 
the  recital  in  the  deed,  that  the  money  received  under  the  policy 
was  gone ;  and  that  it  was  evident  that  they  would  not  have 
executed  the  release,  if  they  had  known  that  the  money  was  safely 
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deposited  in  Hammersley's  bank ;  and,  consequently,  the  release 
was  inoperative,  so  far  as  the  fruits  of  the  policy  were  concerned. 


Horb 

v. 

becher. 


Mr.  Bethell  and  Mr.  Hislop  Clarke  said  that  the  question 
arose  between  co-defendants ;  and,  as  no  bill  had  been  filed  to  set 
aside  the  release,  the  Court  must  consider  it  to  be  a  valid  deed,  and 
decide,  as  to  the  rights  of  the  parties,  accordingly. 


The  Vice-Chancellor  : 

This  case  must  be  considered  with  reference  to  the  recital,  in  the 
release,  that  Robert  Becher,  after  the  death  of  M.  D.,  received  and 
converted  to  his  own  use,  *the  sum  of  7001.  secured  by  the  policy, 
which  was  actually  paid  to  him  by  the  insurance  office,  without  any 
knowledge  of  the  assignment  of  the  4th  of  May,  1813.  It  now 
turns  out  that  that  was  an  error  in  fact :  and,  therefore,  the  deed 
of  August,  1819,  though  it  purports  to  be  a  release  of  the  700/., 
can  not  be  considered  as  operating  on  that  sum.  It  is  apparent,  on 
the  face  of  that  deed,  that  the  parties  would  not  have  taken  the 
course  which  they  adopted,  if  they  had  known  that  the  700Z.  was 
deposited  in  Hammersley's  bank,  in  the  names  of  the  trustees 
of  the  assignment  of  May,  1813.  The  consequence  is  that  the 
release  was  inoperative,  and  that  the  sum  of  7001.  still  remains 
impressed  with  the  trusts  declared,  by  the  assignment,  for  securing 
the  annuity  of  100Z.  a  year. 

Declare  that,  under  the  circumstances  of  mistake,  the  release 
dated  the  24th  of  August,  1819,  is  totally  inoperative,  and  that  the 
principal  sum  of  7002.,  and  the  sum  of  2691.  4s.  Id.  being  the 
interest  thereof,  together  with  the  Exchequer  bills  in  which  those 
sums  have  been  invested,  are  now  subject  to  the  trusts  of  the 
original  deed  of  the  4th  of  May,  1813. 


[  N69  | 


JONES  v.  PUGH. 

(12  Simons,  470—472;  reversed  on  appeal,  1  Ph.  96;  S.  0.  11  L.  J.  Ch.  323; 

6  Jut.  613.) 

A  solicitor  invested  his  client's  money  on  a  mortgage,  and,  by  the  client's 
desire,  took  the  mortgage  in  his  own  name,  without  any  trust  being  declared 
by  the  deed. 

In  a  suit  by  a  judgment  creditor  of  the  mortgagor,  to  redeem,  against  the 
solicitor  and  the  mortgagor  (who  was  out  of  the  jurisdiction),  held  that  the 
solicitor  was  privileged  from  disclosing  the  name  of  his  client,  and  also  the 

R.R. — VOL.  LVI  7 


1842. 
Feb.  10. 


Shadwell, 
V.-C. 

[470] 


98  1842.     CH.     12  SIMONS,  470-4?l.  [R.h. 


Jones  particulars  of  other  mortgages  of  the  property,  which  had  been  taken,  by 

*;  other  clients  of  the  solicitor,  in  their  own  names :  Held,  also,  that  the  case 

was  an  exception  to  the  rule  that  a  defendant  who  submits  to  answer,  must 
answer  fully. 


Puoh. 


The  bill  was  filed,  by  a  judgment  creditor  of  the  defendant  Pugh 
(who  was  out  of  the  jurisdiction),  to  redeem  a  mortgage  made,  in 
October,  1884,  by  Pugh  to  the  other  defendant  Roy,  who  was 
a  member  of  the  firm  of  Boy  &  Co.  solicitors.     It  alleged  that  the 

m 

mortgage  of  1884  was  made,  to  Boy,  as  a  trustee,  and  that  there 
were  other  mortgages  on  the  property ;  and  it  sought  a  discovery 
of  the  names  of  the  persons  for  whom  Boy  was  a  trustee,  and  of  the 
names  of  the  parties  to  and  all  the  particulars  of  the  other  mort- 
gages ;  and  it  required  Boy  to  set  forth  a  list  of  the  deeds  and  other 
documents  in  his  power,  relating  to  the  matters  stated  and  charged. 
Boy  put  in  an  answer  to  the  bill,  in  which  he  admitted  the 
matters  alleged,  but  declined  to  give  the  discovery  sought,  or  to  set 
forth  a  list  of  the  deeds  &c,  on  the  ground  that  he  could  not  do  so 
without  committing  a  breach  of  professional  confidence  and  duty  ; 
inasmuch  as  the  clients  of  his  firm  were  in  the  habit  of  entrusting 
him  and  his  copartners  with  monies  to  be  laid  out  on  securities, 
sometimes  in  the  names  of  the  clients  and  sometimes  in  the  defen- 
dant's name,  under  a  private  trust  and  confidence  that  the  names 
of  the  clients  should  not  be  disclosed.     He  added,  that  no  trust  was 
[  *47i  ]       declared  by  the  mortgage  deed  of  1884,  but  *the  mortgage  money 
was  made  payable  to  the  defendant  absolutely,  and  he  was  authorized 
to  give  a  good  discharge  for  it,  when  paid,  and  to  transfer  the 
security ;  and  that  he  had  no  knowledge  as  to  that  or  any  of  the 
other  mortgages,  except  what  he  had  obtained  in  the  course  of  his 
confidential  employment  as  solicitor  to  the  several  mortgagees ;  and 
that  the  deeds  &c.  in  his  power,  were  their  property. 

The  plaintiff  excepted  to  the  answer,  on  the  ground  that  the 
defendant  ought  to  have  given  the  discovery  and  set  forth  the  list 
required  by  the  bill :  and  the  Master  allowed  the  exceptions.  The 
defendant  then  took  exceptions  to  the  report. 

Mr*  Bethell  and  Mi\   Cole    appeared    in    support    of  those 
exceptions  ;  and 

Mr.  G.  Richards  and  Mr.  L.  Wig  ram,  in  support  of  the  report. 

The  Vice-chancellor  held  that  the  defendant  would  not  have 
been  bound  either  to  give  the  discovery  or  to  set  forth  the  list,  if  he 
had  availed  himself  of  his  professional  character  either  by  demurring 
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or  by  pleading  to  the  bill ;  but  that,  as  he  had  thought  proper  to 
put  in  an  answer,  and  as  the  answer  was  filed  before  the  General 
Orders  of  August,  1841  (l),  came  into  operation,  he  was  bound  to 
answer  fully:  and,  on  that  ground,  his  Honour  over-ruled  the 
exceptions  to  the  Master's  report. 

The  Lord  Chancellor,  however,  on  appeal,  reversed  his  Honour's 
order,  his  Lordship  being  of  opinion,  on  the  'authority  of  Harvey 
v.  Clayton  (2),  that  the  present  case  was  one  of  the  exceptions  to 
the  rule  that  a  defendant  who  answers  at  all,  must  answer  fully. 

[A  fuller  report  of  this  appeal  is  given  in  1  Ph.  96,  which  will  be 
more  conveniently  inserted  in  a  later  volume  of  the  Revised  Reports.] 


JOXJ&S 
TUGH. 


WAKD  v.  AECH  (s). 

(12  Simons,  472—475.) 

A  testator  who  died  in  1795,  devised  his  real  estates  to  trustees  to  sell, 
and  out  of  the  interest  of  the  proceeds,  and  out  of  the  rents  of  the  estates 
until  they  should  be  sold,  to  pay  certain  annuities.  No  payment  had  been 
made  in  respect  of  any  of  the  annuities  for  more  than  20  years  before  the 
bill  was  filed ;  but  the  trustees  entered  into  possession  of  the  estates  on  the 
testator's  death,  and  the  surviving  trustee  continued  in  possession  until 
about  11  years  prior  to  the  filing  of  the  bill :  Held  that  the  plaintiff's  right 
to  the  annuities  was  not  barred  by  the  Statute  of  Limitations. 

Ebenezeb  Whiting,  by  his  will  dated  the  4th  of  August,  1795, 
gave  the  residue  of  his  real  and  personal  estate  to  John  Woods  and 
two  other  persons,  their  heirs*  executors  &c,  in  trust  to  sell  and 
invest  the  proceeds  in  Government  securities,  and,  out  of  the  divi- 
dends thereof  or  the  rents  of  his  real  estates  until  the  same  should 
be  sold,  to  pay,  to  his  wife,  Elizabeth  Whiting,  for  her  life,  an 
annuity  of  300/.,  by  quarterly  payments,  on  the  days  therein  men- 
tioned, the  first  payment  to  be  made  on  such  of  those  days  as 
should  happen  next  after  his  death ;  and  to  pay,  to  the  plaintiff 
Frances  Ann  Ward,  for  her  life,  an  annuity  of  202.,  in  like  manner; 
and  to  pay  the  remainder  of  the  dividends  and  rents  to  Elizabeth 
Whiting  for  her  life  ;  and,  after  her  death,  to  pay  to  the  plaintiff, 
Frances  Ann   Ward,  for    her    life,  a    further    annuity    of    80Z., 

(1)  The  38th  Order  allowed  a  defen-      are  not  recoverable  under  the  trust  if 


dant  to  protect  himself,  by  answer, 
from  answering  any  interrogatory  to 
which  he  might  have  demurred. 

(2)  19  B.  R.  66  (2  Swanst.  221,  «.). 

(3)  But  now  under  37  &  38  Vict, 
c.  57,  s.  10,  the  arrears  of  an  annuity 
secured  on  land  by  an  express  trust 


12  years  have  elapsed  since  the  last 
payment  of  the  annuity.  But  the  trust 
may  still  apparently  operate  to  protect 
the  right  to  future  payments  of  the 
annuity :  Hughes  v.  Coles  (1884)  27 
Ch.  D.  231,  53  L.  J.  Ch.  1047,  51  L.  T. 
226.— O.  A.  a 

7—2 


[  *472  ] 


1842. 
Feb.  11. 

Shadwell, 
V.-C. 

[472] 
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ward       the  first  payment    to   be  made  on  such  of  the  before-mentioned 

arch.        days  as  should  happen  next  after  Elizabeth  Whiting's  death  :  and 

I  *473  ]       the  testator  gave  all  the  residue  and  remainder  of  *his  estate  and 

effects,  after  payment  of  the  annuities,  to  his  four  sisters. 

The  testator  died  on  the  2nd  of  September,  1795.  Upon  his  death 
the  trustees  entered  into  possession  of  his  real  estates:  and  his 
personal  estate  being  wholly  insufficient  to  pay  Elizabeth  Whiting's 
annuity  of  300/.,  they,  as  the  bill  alleged,  paid  her  100/.  a  year, 
during  her  life,  out  of  the  rents  of  the  real  estates ;  but  they  never 
made  any  payment  whatever,  to  the  plaintiff  Frances  Ann  Ward, 
in  respect  of  either  of  the  annuities  given  to  her  by  the  will. 

Elizabeth  Whiting  died  on  the  27th  of  March,  1804;  and  the 
plaintiff  Frances  Ann  Ward  was  her  executrix :  but  the  trustees  did 
not  make  any  payment  to  her,  in  respect  of  the  arrears  of  Elizabeth 
Whiting's  annuity,  except  that,  shortly  after  that  lady's  death,  they 
paid  the  plaintiff  50/.  out  of  the  rents  of  the  estates. 

John  Woods  survived  his  co-trustees,  and  continued  in  possession 
of  the  estates  until  his  death.     He  died  in  1826. 

In  May,  1887,  the  bill  was  filed  to  have  the  trusts  of  the  will 
carried  into  execution  and  to  have  the  arrears  of  the  three  annuities 
raised  by  sale  of  the  testator's  real  estates,  and  provision  made  for 
the  future  payment  of  the  two  annuities  given  to  the  plaintiff 
Frances  Ann  Ward. 

Some  of  the  defendants  insisted,  by  their  answers,  that  the 

plaintiff's  claim  to  the  annuities  and  the  arrears  thereof,  was 

wholly  barred  by  the  Statute  of  Limitations  ;  or,  at  all  events,  that 

[  *474]       she  could  not  claim  *any  arrears  of  the  annuities  given  to  her,  except 

for  six  years  prior  to  the  filing  of  the  bill. 

Mr.  Walker  and  Mr.  Willcock,  for  the  defendants  who  relied 
on  the  Statute  of  Limitations,  said  that  the  last  payment  in  respect 
of  the  annuity  of  800/.,  was  made  shortly  after  the  year  1804  :  that 
an  annuity  was  a  legacy ;  and  that,  by  the  42nd  section  of  the 
Statute  of  Limitations  (8  &  4  Will.  IV.  c.  27),  it  was  enacted  that  no 
arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money 
charged  upon  or  payable  out  of  any  land,  or  in  respect  of  any 
legacy,  should  be  recovered  but  within  six  years  next  after  the 
same  respectively  should  have  become  due :  that  Frances  Ann 
Ward's  claim  to  the  annuities  of  20/.  and  30/.,  was  barred  by  the 
40th  (i)  section  of  the  Act,  which  enacts  :  "  that  no  action,  suit  or 

(1)  Repealed :  but  see  note  (3)  last  page. 
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other  proceeding  shall  be  brought  to  recover  any  sum  of  money, 
charged  upon  or  payable  out  of  land,  or  any  legacy,  but  within 
20  years  next  after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  discharge  for  or  release 
of  the  same:  "  Sheppard  v.  Diike  (l). 

Mr.  Bethell  and  Mr.  Elderton,  for  the  plaintiffs,  [referred  to 
the  25th  section  of  the  Act.] 

Mr.  G.  Richards,  Mr.  Stuart,  Mr.  Hislop  Clarke,  Mr.  Taylor 
and  Mr.  Freeling,  were  the  other  counsel  in  the  cause. 

The  Vice-Chancellor  : 

The  trustees  were  trustees  to  pay  the  annuities ;  and  their 
possession  of  the  estates  out  of  which  the  annuities  were  directed 
to  be  paid,  continued  down  to  the  year  1826  ;  therefore  it  is  plain 
that  the  objection  to  the  bill  founded  on  the  Statute  of  Limitations 
cannot  be  supported. 


Ward 

v. 
Arch. 


L  475  ] 


LLOYD   v.   JONES. 

(12  Simons,  491—492.) 

A  mortgagee  in  possession,  who  becomes  overpaid  pending  a  suit  to  redeem, 
will  be  charged  with  interest  on  the  balance,  from  the  date  of  the  report,  and 
on  the  rents  subsequently  received  by  him,  from  the  respective  times  when 
those  rents  were  received. 

The  bill  in  this  cause  was  filed,  against  a  mortgagee  in  possession, 
to  redeem  the  mortgage. 

At  the  time  when  the  defendant  put  in  his  answer,  the  rents  and 
profits  which  he  had  received,  were  not  sufficient  to  cover  the 
amount  due  to  him  for  principal  and  interest;  but,  pending  the 
proceedings  in  the  Master's  office  under  the  decree,  he  received 
further  rents  and  profits ;  in  consequence  of  which  a  balance  of  Gil. 
was  due  from  him  at  the  date  of  the  report. 

On  the  cause  coming  on  for  further  directions, 

Mr.  Wakefield  and  Mr.  Koe,  for  the  plaintiff,  insisted  that  the 
defendant  ought  to  be  charged  with  interest  on  all  the  sums  which 
he  had  received  on  account  of  rents  and  profits,  since  he  had  been 
overpaid.     [They  cited  Wilson  v.  Metcalfe  (2).] 

Mr.  G.  Richards  and  Mr.  Cockerel!,  for  the  defendant,  said 
*  *  that  there  was  no  authority  for  charging  a  mortgagee  with 
interest,  where  he  had  been  overpaid  in  the  progress  of  the  suit. 

(1)  47  R.  R.  319  (9  Sim.  567).  (2)  25  R.  R.  128  (1  Russ.  530). 


1842. 
Feb.  19. 


Shadwell, 
V.-C. 

[491] 


[  492] 
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Lloyd 

v. 
Jones. 


The  Vice-Chancellor  said  that  he  had  no  authority  to  charge 
the  defendant  with  interest  prior  to  the  date  of  the  report ;  but 
ordered  him  to  pay  interest  at  four  per  cent,  on  the  641.  from  that 
time,  and  an  account  to  be  taken  of  the  sums  subsequently  received 
by  him,  and  interest  to  be  charged  on  those  sums,  at  the  same  rate, 
from  the  times  when  they  were  received. 


1842. 
March  11. 

Shad  well, 
V..C. 

[  505  ] 


[  *506  ] 


ELLIOTT  v.   FISHER. 

(12  Simons,  505—506.) 

A  testator  devised  a  real  estate  to  his  daughter  for  life,  and  then  to  be  sold 
and  the  proceeds  divided  amongst  her  children.  One  of  her  children  died 
in  her  lifetime,  having  devised  his  share  of  the  estate  to  his  son : 

Held  that  the  deceased  child  took  his  share  of  the  estate  as  personalty 
in  reversion  expectant  on  his  mother's  death ;  and,  consequently,  that  his 
executrix,  and  not  his  son,  was  entitled  to  it. 

Thomas  Watman,  being  seised  of  an  estate,  partly  freehold  and 
partly  copyhold,  called  The  Gale  Estate,  and  having  surrendered 
the  copyhold  part  to  the  use  of  his  will,  devised  the  estate  to  his 
daughter  Ann  Elliott,  for  her  life,  and  then  to  be  sold  by  his 
trustees  thereinafter  named,  and  the  proceeds  divided  amongst  all 
the  children  of  his  said  daughter,  share  and  share  alike,  excepting 
Bella  Fisher ;  and  he  appointed  John  Biglands,  John  Chambers, 
and  William  Donald,  trustees  of  his  will. 

The  testator  died  in  1818.  His  eldest  son,  Bobert  Watman,  was 
his  heir-at-law  and  customary  heir. 

On  the  testator's  death  his  daughter  Ann  Elliott  entered  into 
possession  of  the  Gale  estate;  and  continued  in  possession  of  it 
until  her  death.  She  had  ten  children  including  Bella  Fisher. 
All  of  them,  except  Thomas,  who  was  her  eldest  son,  survived  her. 
He,  by  his  will  dated  the  19th  of  September,  1840,  gave  to  his  son 
the  defendant  Thomas  Bobert  Watman  Elliott,  and  his  heirs,  all 
his,  the  testator's,  share  of  the  estate  called  Gale,  as  willed  to  him 
by  his  late  grandfather  Thomas  Watman,  subject  to  his  mother's 
life  interest  therein ;  and  he  appointed  the  plaintiff  Fanny  Elliott 
sole  executrix  of  his  will.  He  died  shortly  after  the  date  of  his 
will.     His  mother,  Ann  Elliott,  died  on  the  5th  of  November,  1841. 

Two  of  the  questions  raised  by  the  bill  were,  whether  the  legal 
estate  in  fee  in  the  Gale  estate  was  vested,  *  under  the  will  of  the 
testator  Thomas  Watman,  in  the  children  of  Ann  Elliott,  exclusive 
of  Bella  Fisher;  or  whether  it  descended,  on  the  death  of  that 
testator,  to  his  eldest  son,  Bobert  Watman, 
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Another  and  the  principal  question  was  whether,  regard  being 
bad  to  the  will  of  the  testator  Thomas  Watman,  the  Gale  estate  was 
to  be  considered  as  converted  into  personalty  or  not. 

The  cause  was  heard  as  a  short  cause. 

Mr.  Walker  and  Mr.  Phillips  appeared  for  the  plaintiffs. 

Mr.  Be  Gex,  for  the  defendant,  Thomas  Eobert  Watman 
Elliott,  who  was  entitled  to  a  share  of  the  Gale  estate  under  the 
specific  devise  in  the  will  of  Thomas  Elliott,  his  father,  in  case 
it  was  not  converted  by  the  original  testator's  will,  said  that 
Thomas  Elliott  died  in  the  lifetime  of  his  mother  Ann  Elliott, 
and,  consequently,  before  the  period  of  conversion  had  arrived. 

Mr.  Schomberg  appeared  for  other  defendants. 

The  Vice-Chancellor  : 

Thomas  Elliott  took  his  share  of  the  estate,  under  his  grand- 
father's will,  as  personalty  in  reversion  expectant  on  the  death  of 
his  mother,  and,  therefore,  the  plaintiff  Fanny  Elliott  is  entitled  to 
it  as  his  personal  representative. 

Thomas  Watman  did  not  devise  the  Gale  estate  to  his  trustees  in 
trust  to  sell,  but  merely  directed  his  trustees  to  sell  it  after  the 
death  of  his  daughter  Ann  Elliott ;  and,  consequently,  the  legal 
estate  in  fee,  did  not  pass  by  his  will,  but  descended  to  his  eldest 
son  Eobert  Watman. 


Elliott 
Fisher. 


FORBES  v.  PEACOCK  (1). 

(12  Simons,  528—549;  S.  C.  6  Jur.  476.) 

Where  a  testator  has  charged  his  real  estate  with  his  debts,  and  the 
executor  proceeds  to  sell  the  estate  after  the  lapse  of  25  years,  the  pur- 
chaser has  a  right  to  ask  him,  whether  all  the  debts  are  paid  or  not,  and,  if 
he  declines  to  answer,  the  purchaser  will  be  considered  to  have  had  notice 
that  all  the  debts  have  been  paid,  and  will  be  answerable  for  the  application 
of  his  purchase-money. 

The  question  whether  an  executor  or  trustee  who  sells  an  estate,  can  give 
a  good  receipt  for  the  purchase- money,  is  not  a  question  of  conveyance, 
but  of  title  (2). 


^This  decision  was  reversed  by 
as  reported  in  1  Ph.  717,  to  be 

(1)  See  In  re  Tanqueray-Wfflaume 
and  Landau  (1882)  20  Ch.  D.  465,  51 
L.  J<  Ch.  434,  46  L.  T.  542 ;  where  it 
was  held  that  a  purchaser  under  such 
a  charge  is  not  bound  or  entitled  to 
enquire   whether    any  debts   remain 


the  Lord  Chancellor  on  appeal, 
contained  in  a  later  volume  of 

unpaid,  unless  20  years  have  elapsed 
from  the  testator's  death.  See  also  In  re 
Venn  and  Furze's  Contract,  [1894]  2Ch. 
101,  108, 1 11, 63  L.  J.  Ch.  303.— O.A.S. 
(2)  See  now  the  Trustee  Act,  1893, 
s.  20.  — F.  P. 


1842. 

March  15. 
May  30. 

1843. 
July  11. 

Shadwell, 
V.-C. 

[628  ] 
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Fobbks  the  Revised  Reports.  The  reversal,  however,  proceeded  upon 
Tbacock.  the  fact  that  the  executor  had  a  power  to  sell  by  the  terms 
of  the  will,  not  only  for  the  payment  of  debts,  but  also  for  the 
purpose  of  distribution ;  and  that  consequently  the  purchaser 
was  not  concerned  to  enquire  as  to  the  payment  of  the  debts, 
nor  was  he  in  any  way  responsible  for  the  application  of  the 
pu  rchase-money . 

It  may  be  found  convenient  to  retain  here  some  selected  passages 
from  the  Vice-chancellor' s  judgment  which  bear  upon  the  points 
stated  in  the  head-note,  and  which  are  not  wholly  displaced  by  the 
reversal  of  the  judgment. — 0.  A.  S.] 

[  537  ]       The  Vice-Chancellor,  [in  the  course  of  his  judgment,  said] : 

My  notion  of  the  law  is  that,  where,  as  in  the  present  case,  a 
testator  has  directed  all  his  debts  to  be  paid,  and  then  appoints 
certain  persons  his  executors  and  trustees,  if,  at  any  time  after  his 
death,  those  who  have  the  power,  sell  any  part  of  the  testator's 
real  estates,  and  nothing  is  said  about  the  matter,  the  purchaser 
will  have  a  good  title ;  because,  upon  the  face  of  the  will,  there  is 
a  charge  of  debts,  and  non  constat  that  all  the  debts  have  been  paid. 
At  the  same  time,  I  think  that,  if  it  should  appear  to  be  highly 
probable,  at  the  time  when  the  executors  propose  to  sell,  that  the 
debts  have  been  paid,  a  very  important  question  may  arise  whether 
a  good  conveyance  can  be  made  by  them  alone,  and  whether  the 
concurrence  of  the  persons  interested  in  the  proceeds  of  the  sale, 
may  not  be  necessary.  It  strikes  me,  therefore,  that  where  the 
objection  is  made,  by  the  purchaser,  that  the  executors  cannot 
[  *638  ]  make  a  good  title  because  all  *the  debts  have  been  paid,  if  the 
question  is  put  by  him  simply — are  there  or  are  there  not  any 
debts  remaining  unpaid — he  has  a  right  to  an  answer. 

[His  Honour  directed  a  case  for  the  opinion  of  the  Barons  of  the 
Exchequer,  who  certified  in  favour  of  the  title,  and  the  case  came 
on  again  before  the  Vice-Chancellor,  who  said :] 

1843.  Now  what  is  the  general  principle?    The  Court  has  drawn  a 

r  546  -J  distinction  from  an  early  time.  It  has  said  that,  if  there  is  a  mere 
direction  to  sell  and  to  divide  the  proceeds,  the  purchaser  of  the 
estate  must  see  to  the  application  of  the  purchase-money,  and  the 
parties  among  whom  the  proceeds  are  to  be  divided,  must  give 
receipts  to  the  purchaser ;  but,  in  a  case  where  a  testator  charges 
bis  estate  with  debts  and  directs  that  there  shall  be  a  sale,  either 
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by  an  express  trust  or  by  a  general  power,  the  Court  says  it  is  quite 

impossible  for  the  purchaser  to  ascertain  who  are  the  creditors  of 

the  testator,  and  to  see  that  they  are  paid ;  and,  if  he  is  not  *bound 

to  look  to  the  persons  whose  claims  are  first  to  be  satisfied,  of 

course  he  is  exempted  from  looking  to  the  claims  of  the  persons  who 

take  as  cestuis  que  trust.     [His  Honour  then  discussed  the  recent 

decision  of  Page  v.  Adam  (l),  from  which  he  dissented,  and  he 

concluded  his  judgment  as  follows :] 

Lastly,  it  was  said  that  this  is  a  matter  of  conveyance  only :  but 

I  do  not  think  so,  and  for  this  reason ;   because,  in  order  to  convey 

and  make  a  good  title,  the  person  to  convey  must  not  only  have 

the  power  of  conveying  the  legal  estate,  but  have,  in  himself  or  in 

others  over  whom  he  has  dominion,  the  power  of  conveying  all  the 

equitable  interest  as  well.     If  a  person  has  the  whole  equitable 

estate  in  himself,  and  there  is  a  trustee  who  has  got  the  legal 

estate  in  him,  if  the  question  were  whether  he  who  has  got  the 

equitable  estate,  has   a  good  title,  you  would   say,  in  common 

language,  that  he  can  make  a  good  title ;   because  he  can  convey 

the  whole  beneficial  interest,  and  has  a  power  of  compelling  a 

conveyance  of  the  legal  estate.     In  this  case,  Mr.  Forbes,  the 

executor  and  trustee,  has  a  power  to  convey  the  legal  estate ;  but 

he  cannot,  by  any  act  of  his  own,  give  the  intended  purchaser  an 

effectual  receipt  for  the  purchase-money,  that  is  to  say,  he  cannot 

convey  the  equity  to  the  purchaser.    He  may  convey  the  legal 

estate ;   but  he  has  no  dominion  over  the  devisees  of  the  money, 

so  as  to  compel  them  to  give  the  equitable  interest  in  the  estate : 

and,  therefore,  it  appears  to  me  not  to  be  a  matter  of  conveyance 

merely,  but  a  matter  of  title.     And,  as  my  opinion  is  that  the  law 

has  not  yet  gone  so  far  as  to  authorize  the  decision  in  Page  v. 

Adam9  the 

Bill  must  be  dismissed. 


Forbes 

v. 
Peacock. 

[  *5*7  ] 


1*548] 


SOUTH  v.  WILLIAMS. 

(12  Simons,  566—577;  S.  0.  11  L.  J.  Ch.  410;  6  Jur.  332.) 

A  testator  bequeathed  his  residuary  estate  in  trust  for  his  son  and  daughter 
equally,  and  declared  that  certain  sums  which  he  had  lent  to  his  son,  should 
be  deducted  from  his  share  of  the  residue,  and  that  certain  sums  which  he 
had  lent  to  C.  W.,  his  daughter's  husband,  on  bonds,  should  be  taken  and 
allowed  in  account  as  part  of  her  share ;  and,  if  the  balance  should  appear 
to  be  against  C.  W.,  the  trustees  were  to  refrain  from  putting  the  bonds 
in  force  against  him,  and  to  take  a  security  from  him  for  payment  of  the 

(1)  55  R.  E.  70  (4  Beav.  269). 


1842. 
April  22. 


Shadwell, 
V..C. 

[566  ] 


106  1842.     CH.     12  SIMONS,  566—568.  [r.r. 


Williams. 


South  balance  by  instalments.    The  daughter  died  in  the  testator's  lifetime :  Held, 

_•• nevertheless,  that  C.  W.  was  released  from  the  debts  due  from  him,  and  was 

answerable  only  for  the  excess  (if  any)  of  those  debts  beyond  the  amount 
of  a  moiety  of  the  residue. 

J.  Breach,  by  his  will  dated  the  81st  of  January,  1835,  gave  the 
residue  of  his  personal  estate,  after  payment  of  his  debts,  funeral 
and  testamentary  expenses  and  legacies,  to  Thomas   South  and 

I  *567  ]  Thomas  Robson,  the  *trustees  and  executors  of  his  will,  in  trust 
for  his  son  Philip  James  Breach,  and  his  daughter  Susan  Elizabeth, 
the  wife  of  Charles  Williams,  equally,  as  tenants  in  common ;  but 
subject,  as  to  the  respective  shares  of  his  said  son  and  daughter,  to 
the  declaration  thereinafter  contained.  The  testator  then  expressed 
himself  as  follows :  "  And  whereas,  on  the  dissolution  of  partner- 
ship between  my  son  P.  J.  Breach  and  my  son-in-law,  Charles 
Williams,  I  advanced,  to  my  said  son,  the  sum  of  5002.  as  a 
consideration  for  his  quitting  the  partnership  concern ;  and  whereas 
my  said  son  P.  J.  Breach  is  also  justly  indebted  to  me  in  the  sum 
of  8062.  1*.  3d.  upon  his  bond  bearing  date  the  25th  day  of  March, 
1832,  payable  with  interest :  Now  I  do  hereby  declare  and  direct 
that  the  said  several  sums  of  5002.  and  306/.  1*.  3d.  or  so  much 
thereof  respectively  as  shall  be  owing  to  me  at  the  time  of  my 
decease,  shall  be  deducted  from  the  share  of  my  said  son  P.  J.  Breach 
of  my  said  residuary  estate,  but  that  no  interest  due  or  to  become 
due  in  respect  of  either  of  the  said  principal  sums,  shall  be  demanded 
from  or  paid  by  him  my  said  son :  And  whereas,  upon  the  marriage 
of  my  said  son-in-law  Charles  Williams  with  my  said  daughter 
Susan  Elizabeth,  I  gave  and  paid,  to  the  said  Charles  Williams, 
the  sum  of  1,0002.  as  a  marriage  portion  with  my  said  daughter ; 
and  my  said  son-in-law  is  also  justly  indebted  to  me  in  the  sum 
of  2,2562.  1*.  3d.  upon  his  bond  bearing  date  the  25th  March,  1832, 
and  also  in  the  further  sum  of  1,5002.  on  his  bond  bearing  date  the 
20th  day  of  December,  1834 :  Now  I  do  hereby  declare  and  direct 
that  the  said  sum  of  1,0002.  so  paid  to  the  said  C.  Williams  as  a 
marriage  portion,  and  also  the  said  two  several  sums  of  2,2562.  1*.  3(2. 
and  1,5002.,  with  any  interest  that  may  be  due  or  become  due  on 

I  *568  ]  the  said  sum  of  1,5002.,  but  exclusive  of  any  interest  *  (which  shall 
not  be  demanded  from  or  paid  by  the  said  C.  Williams)  on  the  said 
sums  of  1,0002.  and  2,2562.  Is.  3d.,  or  either  of  them,  or  so  much 
thereof  respectively  as  shall  be  owing  to  me  at  the  time  of  my 
decease,  shall  be  taken  or  allowed  in  account,  as  part  of  the  share 
of  his  wife  (my  said  daughter  Susan  Elizabeth)  of  my  said  residuary 
estate :   and  in  case  the  balance  shall  appear  to  be  against  the  said 
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Charles  Williams  and  Susan  Elizabeth  his  wife,  then  I  request  and  South 
direct  my  trustees  and  executors  to  refrain  from  putting  in  force  Williams. 
the  aforesaid  bonds,  or  either  of  them,  against  the  said  G.  Williams, 
and  also  to  refrain  from  calling  for  or  enforcing  immediate  payment 
of  all  or  any  part  of  such  balance,  but  to  require  and  take  from  the 
said  C.  Williams  such  security,  real  or  personal,  for  the  payment 
thereof,  with  lawful  interest,  by  instalments  at  such  periods  and 
in  such  manner  as  my  said  executors,  in  their  discretion,  shall 
think  fit ;  but,  nevertheless,  upon  the  terms  that  the  said  C.  Williams, 
his  executors  or  administrators,  do  and  shall  secure  and  assure  the 
payment  of  the  interest  of  such  balance,  by  equal  half-yearly 
payments,  upon  the  trusts  and  for  the  purposes  of  this  my  will." 

Susan  Elizabeth  Williams  died  in  September,  1886.     The  testator 
died  in  February,  1841. 

The  bill  was  filed,  by  the  executors  and  trustees  of  the  will, 
against  C.  Williams  and  his  children  by  his  late  wife,  and  against 
Philip  James  Breach,  to  have  the  trusts  of  the  will  performed  and 
the  rights  and  interests  of  the  parties  to  and  in  the  testator's 
residuary  estate  ascertained  and  declared  by  the  Court.  It  stated 
that  Philip  James  Breach  and  Charles  Williams  were  indebted  to 
the  testator,  at  his  death,  in  the  principal  *sums  in  which  they  [  *569  ] 
were  stated,  in  his  will,  to  be  indebted  to  him,  together  with  a 
considerable  arrear  of  interest  thereon :  that,  so  far  as  the  testator's 
liabilities  had  come  to  the  knowledge  of  the  plaintiffs,  his  assets 
were  sufficient  to  discharge  all  such  liabilities  and  to  provide  for 
the  pecuniary  legacies  given  by  his  will ;  and,  so  far  as  the  plaintiffs 
had  been  able  to  ascertain  the  same,  the  aggregate  of  the  debts  in 
the  will  stated  to  be  owing  from  Charles  Williams  to  the  testator, 
did  not  exceed  the  share  to  which,  had  Susan  Elizabeth  Williams 
survived  the  testator,  she  would  have  been  entitled  in  the  testator's 
residuary  estate,  treating  such  debts  as  part  of  his  residuary  estate: 
that  Charles  Williams  claimed  to  treat  the  provision  in  the  will 
touching  the  debts  or  aggregate  of  debts  therein  stated  to  be  owing 
from  him  to  the  testator,  as  amounting  to  a  legacy  or  a  release  to 
himself  thereof,  and  to  remain  unaffected  accordingly  by  the  death 
of  his  wife ;  and  that,  under  such  circumstances,  he  insisted  on  a 
right  to  retain  such  debts  and  to  be  protected  from  all  proceedings 
for  recovery  of  the  same  ;  and  that  he  further  alleged  that  he  was 
in  insolvent  circumstances  and  wholly  unable  to  pay  such  debts  or 
to  give  any  security  for  the  same :  while  Philip  James  Breach  and 
the  children  of  Susan  Elizabeth  Williams,  alleged  the  provision 
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south  insisted  on  by  C.  Williams,  to  amount  only  to  a  legacy,  to  his  wife, 
Williams.  °f  *^e  debt  owing  from  him  to  the  testator  as  in  the  will  mentioned, 
and  that  the  same  having  lapsed  by  her  death,  had  become  undis- 
posed of  and  distributable  amongst  the  testator's  next  of  kin,  that 
is  to  say,  amongst  the  children  of  Susan  Elizabeth  Williams  as 
representing  their  late  mother,  and  Philip  James  Breach. 
[  570  ]  The  cause  now  came  on  to  be  heard. 

Mr.  Wakefield  and  Mr.  Goodeve,  for  the  plaintiffs,  the  executors 
and  trustees  of  the  will. 

Mr.  Bethell  and  Mr.  Iiomilly,  for  Charles  Williams : 

[  571  ]  *     *    Where  a  testator,  by  his  will,  releases  a  debtor  to  his 

estate  from  the  debt,  the  debtor  is  a  legatee  of  the  debt.     *     * 

[  573  ]  Elliot  v.  Davenport  (l)  shows  that  where,  as  in  this  case,  the 
release  is  independent  of  the  gift,  the  release  takes  effect  though 
the  gift  fails. 

Mr.  Stuart  and  Mr.  F.  Bayley,  for  the  children  of  the  testator's 
daughter : 

In  order  to  bring  this  case  within  the  principle  of  Elliot  v. 
Davenport,  the  counsel  for  the  son-in-law  ought  to  have  shown  that 
the  will  contains  an  absolute  release  of  the  debt.  But  this  will  not 
only  does  not  show  any  intention,  on  the  part  of  the  testator,  to 
release  the  debts  in  all  events,  but  it  shows  an  intention  to  keep 
them  alive.  The  son-in-law  was  no  object  of  the  testator's  bounty 
beyond  the  interest  of  one  of  the  debts  which  he  owed  to  the 
testator :  and,  supposing  that  the  testator  did  intend  that  the 
debts  due  from  his  son-in-law,  should  be  lost  to  his  daughter,  it 
by  no  means  follows  that  his  next  of  kin  are  to  bear  the  loss.  The 
testator  might  have  considered  that  the  daughter  had  benefitted  by 
the  advances  made  to  her  husband  :  and  we  submit  that  the  effect 
of  the  will,  so  far  as  it  relates  to  the  son-in-law  and  the  daughter, 
is  to  give  to  the  daughter,  a  legacy  of  so  much  as  one  moiety  of 
the  residue  should  exceed  the  debts  due  from  her  husband. 

Mr.  John  Baily,  for  the  testator's  son,  who,  as  one  of  the 
testator's  next  of  kin,  was  in  the  same  interest  as  Mrs.  Williams's 
children,  relied  on  Elliot  v.  Davenport  as  an  authority  in  his 
[  *574  ]  favour ;  because  in  this  case  as  in  *that,  the  release  was  connected 
with  and  dependent  on  the  gift ;  and,  the  gift  having  failed,  the 
release  failed  with  it. 

(1)  IP.  Wms.  83. 
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The  Vice-Chancellor  :  South 

Although  it  is  perfectly  true  that  the  primary  object  of  the  Williams. 
testator  was  an  equal  division  of  the  residue  of  his  personal  estate 
between  his  son  and  his  daughter,  yet  it  appears  to  me  impossible 
not  to  see  that  he  did  intend  a  certain  benefit  to  his  son-in-law ; 
and  that  benefit  was  to  be  had  in  this  manner.  The  will  contains 
a  recital  of  a  certain  quantity  of  debt  due  from  the  son,  which,  to 
a  certain  extent,  the  son  is  released  from.  That  is  not  very 
material.  I  am  not  bound  to  consider,  as  regards  the  son,  what 
was  the  effect  of  that.  But  then,  with  respect  to  the  son-in-law, 
the  will  recites  that  the  testator  had  paid  to  him  1,000/.  on  his 
marriage,  and  that  the  son-in-law  was  indebted,  to  the  testator,  in 
two  other  sums,  the  amount  of  which  is  stated,  on  his  bonds. 
Then  the  testator  directs  that  those  three  sums:  "  shall  be  taken 
or  allowed  in  account  as  part  of  the  share  of  his  wife,  of  my 
residuary  estate ;  and,  in  case  the  balance  shall  appear  to  be 
against  the  said  Charles  Williams  and  Susan  Elizabeth  his  wife, 
then  I  request  and  direct  my  trustees  and  executors  to  refrain 
from  putting  in  force  the  aforesaid  bonds,  or  either  of  them." 
By  which  I  understand  he  means  that  an  equation  shall  be  struck 
between,  on  one  side,  the  quantity  of  debt  due  from  the  son ;  and, 
on  the  other,  that  sum  which  would  be  composed  of  the  1,000J. 
advanced  upon  the  marriage  of  the  son-in-law,  and  of  the  other 
two  sums  which  were  due  from  the  son-in-law  on  his  bonds ;  and 
that,  when  the  equation  is  made,  the  trustees  shall  no  longer  put 
in  force  the  aforesaid  bonds.  It  is  quite  plain  that  the  testator 
was  perfectly  *aware  of  what  he  was  about :  he  says  :  "  they  shall  [  *°75  J 
no  longer  put  in  force  the  aforesaid  bonds,  or  either  of  them, 
against  the  said  Charles  Williams  ;  "  which  is  a  direction,  in  effect, 
that  he  shall  be  released  from  the  bonds.  Shortly  afterwards,  the 
testator  directs  the  trustees  and  executors:  "to  refrain  from  calling 
for  or  enforcing  immediate  payment  of  all  or  any  part  of  such 
balance ;  but  to  require  and  take,  from  the  said  Charles  Williams, 
such  security,  real  or  personal,  for  the  payment  thereof,  with 
lawful  interest,  by  instalments,  at  such  periods  and  in  such  manner 
as  my  executors,  in  their  discretion,  shall  think  fit."  The  will, 
therefore,  directly  operates  to  change  the  whole  nature  of  the  debt 
which  was  due  from  Charles  Williams,  the  son-in-law,  to  the 
testator :  for  the  operation  will  be,  first  of  all,  to  determine  what 
it  is  that  shall  ultimately  be  payable  by  him  ;  and  next  to  declare 
that  the  bonds  which  he  had  given,  shall  not  be  enforced  at  all ; 


no 
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and,  thirdly,  that  for  that  amount  which,  upon  the  striking  of  the 
balance,  shall  be  determined  to  be  due,  such  security  shall  be 
given,  real  or  personal,  as  the  executors  may  determine  upon  ; 
which  they  could  not  have  done  without  the  direction  of  the 
testator.  Therefore,  my  opinion  is  that  the  death  of  the  testator's 
daughter  has  made  no  difference  with  respect  to  that  part  of  the 
transaction. 


1842. 
May  4. 


SHADWELL, 

V.-C. 

£579] 


MAETIN   v.   MAETIN. 

(12  Simons,  579—585;  S.  C.  11  L.  J.  Ch.  291 ;  6  Jur.  360.) 

Upon  the  death  of  an  incumbent,  who  was  also  the  owner  of  the  advowson, 
the  next  presentation  devolves  upon  his  heir-at-law,  unless  the  will  dis- 
poses of  the  advowson  in  terms  which  clearly  show  an  intention  to  pass  the 
beneficial  interest  in  the  next  presentation  as  well  as  in  the  advowson. 

[The  Rev.  William  Marsden,]  who  was  both  patron  and  incum- 
bent of  a  living,  by  his  will,  made  in  1840,  devised  the  advowson  and 
all  his  other  real  estates,  and  also  his  personal  estate,  to  trustees 
in  trust  to  pay  the  rents,  dividends,  interest,  and  annual  income 
of  his  real  estates,  until  they  should  be  sold  as  thereinafter  directed, 
and  also  of  his  personal  estate,  to  his  sister,  [Mrs.  Martin,]  until  she 
should  have  a  child,  and  immediately  after  her  having  a  child,  in 
trust  to  stand  seised  and  possessed  of  his  real  estates,  if  not  then 
sold,  and  of  his  personal  estate  and  the  rents,  dividends,  interest 
and  annual  income  thereof,  in  trust  for  her  children  or  child  who 
should  attain  21,  their  heirs  &c. ;  and  if  she  should  have  no  such 
child,  then  in  trust,  after  her  death,  for  the  trustees,  their  heirs 
&c.  The  testator  then  directed  his  trustees  to  sell  the  advowson 
and  his  other  real  estates,  with  all  convenient  speed  after  his 
death,  and  to  stand  possessed  of  the  proceeds  upon  the  trusts 
before  declared  of  his  personal  estate:  and  he  empowered  his 
trustees  to  apply  the  rents,  dividends,  interest  and  annual  income 
of  the  presumptive  shares  of  his  sister's  children,  of  his  real  estates 
(if  not  then  sold),  and,  if  sold,  then  of  the  money  arising  there- 
from, and  of  his  personal  estate,  for  their  maintenance  during  their 
minorities ;  and  directed  that  the  surplus  rents,  dividends,  interest 
and  annual  income  should  be  invested  and  accumulated  for  the 
benefit  of  the  children  from  whose  shares  the  same  should  be  saved. 

At  the  testator's  death  [in  December,  1841],  his  sister  (who  was 
his  heir)  had  three  infant  children ;  and  his  living  having  become 
vacant  by  his  death,  the  question  was  whether  the  children,  their 
mother  or  the  trustees  were  entitled  to  present  to  it.    *    *    * 
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Mr.  Bethell  and  Mr.  Ellison,  for  the  [children],  said  that  their      Maktin 
clients  were  beneficially  interested  in  the  advowson  of  the  rectory,      martin. 
and  that  the  right  of  presentation  followed  the  right  to  the  advow-        [  585  ] 
son ;  and,  consequently,  the  petitioners  were  entitled  to  present  on 
the  existing  vacancy  :  that  the  heir-at-law  could  not  be  entitled  to 
present ;  for  the  testator's  intention  was  that  the  advowson  should 
be  sold  to  the  best  advantage ;  and  the  heir  might  select  a  very 
young  life,  and  thereby  greatly  prejudice  the  sale :   that,  if  the 
trustees  were  the  parties  to  present,  the  Court  would  control  them 
in  the  exercise  of  their  power,  and  would  take  care  that  they  exer- 
cised it  in  a  manner  most  beneficial  to  the  petitioners :  Sherrard 
v.  Lord  Harborough  (l),  Hawkins  v.  Cliappcl(2),  Holt  v.  The  Bishop 
of  Winton  (3),  Hill  v.  Tlw  Bishop  of  London  (4). 


The  Vice-Chancellor: 

In  Hawkins  v.  Chappel,  the  whole  beneficial  interest  was  devised : 
the  gift  was  not  contingent.  In  the  present  case  the  disposition  of 
the  beneficial  interest  is  executory. 

Mr.  G.  Richards  and  Mr.  Hardy,  for  the  trustees : 

The  testator  was,  as  he  mentions  in  his  will,  the  incumbent  of 
the  rectory ;  and  he  must  have  known  that  the  living  would  become 
vacant  at  his  death,  and  that  the  advowson  could  not  be  sold  until 
the  vacancy  was  filled  up.  So  that  the  right  of  presenting  to  the 
living  on  his  death,  is,  necessarily,  an  incident  to  the  sale ;  and,  as 
such,  it  belongs  to  the  trustees  by  whom  the  advowson  is  to  be 
sold.  Besides,  the  interests  of  the  children  are  contingent ;  and, 
if  none  of  them  attain  21,  the  trustees  will  take  beneficially  under 
the  will.  Again,  the  testator,  in  the  provision  which  he  makes  for 
the  children  of  his  sister,  uses  the  words,  rents,  interest,  and 
dividends :  but  none  of  those  terms  are  applicable  to  the  next  pre- 
sentation to  a  living,  for  it  produces  no  income  whatever. 

The  heir  can  not  be  entitled  to  present ;  for,  if  she  were  allowed 
to  do  so,  she  might  deteriorate  the  value  of  the  advowson  by  pre- 
senting a  clerk  who,  only  shortly  before,  had  taken  holy  orders  (5). 

Mr.  Ootdburn  for  Mr.  and  Mrs.  Martin,  the  latter  of  whom  was 
the  testator's  heir. 

(1)  Amb.  165.  (4)  1  Atk.  618. 

(2)  1  Atk.  621.  (5)  Seymour  v.  Bennet,  2  Atk.  482. 

(3)  2  Salk.  260. 
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Martin 

v. 
Martin. 


f  587  j 


The  Vice-Chancellor  : 

I  do  not  want  to  hear  the  counsel  for  the  heir-at-law.  This 
seems  to  me  to  be  a  very  simple  question. 

The  trusts  of  the  will  are  in  the  nature  of  executory  devises  ; 
because  the  objects  of  those  trusts  are  such  of  the  children  of  the 
testator's  sister  who  should  attain  21 :  and,  in  case  the  sister 
should  have  no  child  who  should  attain  that  age,  then  the  trustees 
themselves  are  the  objects  of  the  trust.  Consequently,  as  the  sister 
had  children  at  the  death  of  the  testator,  those  children  are  execu- 
tory devisees  of  the  trust.  Then  there  is  a  direction  that  the 
trustees  should  sell  the  advowson  :  but  they  have  not  sold  it ;  and, 
by  the  death  of  the  testator,  the  church  has  become  vacant.  Then 
there  is  a  direction  that,  during  the  minorities  of  the  children,  the 
trustees  should  apply  the  rents,  dividends,  interest  and  annual 
income  of  their  presumptive  shares  for  their  maintenance,  educa- 
tion, and  advancement :  and,  after  that,  there  is  a  direction  that 
all  the  surplus  rents,  dividends,  interest  and  annual  income  which 
should  not  be  so  applied,  should  be  invested  in  the  funds  and 
accumulated. 

Now,  though  the  law  does  hold  a  presentation  to  a  living  to  be  a 
beneficial  interest ;  yet  it  can  not  be  the  means  of  producing  an 
income  either  for  the  maintenance  of  children  or  for  the  purpose 
of  forming  an  accumulating  fund.  Therefore,  I  think  that  no 
beneficial  interest  in  the  presentation  now  in  question,  is  given 
to  the  children;  but  it  is  like  any  other  thing  which  becomes 
separated  from  the  rest  of  the  devise ;  that  is,  it  has  descended 
to  the  heir-at-law. 

Declare  that  the  testator's  heir-at-law  is  entitled  to  present  to 
the  living  on  the  existing  vacancy. 


1842. 
May  4,  6,  7. 


Shad  well, 
V.-C. 

[  605] 


DAVENPORT  v.  COLTMAN(l). 

(12  Simons,  588—614  ;  S.  C.  11  L.  J.  Ch.  262 ;  6  Jur.  381,  404.) 

A  testator  devised  his  real  estates  to  trustees  in  trust  to  sell,  and  to  pay 
the  proceeds  to  the  person  or  persons  who,  at  the  decease  of  S.  M.  and  M.  W., 
was  or  were  their  heirs  or  co-heirs- at-law  respectively,  in  equal  moieties. 
One  of  the  trustees  was  the  testator's  heir ;  and  he  and  his  co-trustees  sold 
part  of  the  estates  shortly  after  the  testator's  death.  The  heir  then  died ; 
and,  after  his  death,  it  appeared  that  the  persons  who  were  the  heirs  of 
S.  M.  and  M.  W.  at  their  respective  deaths,  had  died  in  the  testator's  life- 
time ;  and  consequently  the  trusts  declared  in  their  favour,  failed :  Held 

(1)  In  re  Rkherson  [1891]  1  Ch.  379,  61  L.  J.  Ch.  202. 
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that  the  testator's  real  estates  were  not  absolutely  converted,  by  his  will,    Davenpobt 
into  personalty,  but  only  for  the  purpose  expressed  therein,  and,  that  purpose  v. 

having  failed,  that  they  descended  to  his  heir.  Held  also  that  the  proceeds  Coltman. 
of  that  part  of  the  estate  which  had  been  sold  by  the  testator's  heir  and  his 
co-trustees,  was  sold  under  an  erroneous  impression  that  one  or  more  of 
the  intended  cestui  que  trusts  might  be  in  existence,  and,  consequently, 
that  those  proceeds  also  must  be  considered  as  part  of  the  real  estates  of 
the  heir. 

[The  first  part  of  this  report  relates  to  a  case  which  was  sub- 
mitted to  the  Barons  of  the  Exchequer,  upori  the  construction  of  a 
devise  of  land,  as  reported  in  9  M.  &  W.  481.  Their  decision  was 
adopted  by  the  Vice-Chancellor,  who  said  (12  Sim.  p.  605)  that  he 
had  never  had  the  least  doubt  upon  the  construction  of  the  will. 
This  report,  so  far  as  it  is  thought  necessary  to  retain  it  here,  is 
confined  to  the  questions  stated  in  the  above  head-note,  which  arose 
under  the  will  of  Thomas  Coltman.] 

Thomas  Coltman,  by  his  will  dated  the  10th  of  October,  1821,  gave 
all  his  messuages,  lands,  &c.  situate  in  Little  Hale,  in  the  county 
of  Lincoln,  to  his  brother,  George  Coltman,  and  his  (George's) 
sons,  Thomas  and  George,  and  their  heirs,  to  the  use  of  the  person 
or  persons  who,  at  the  death  of  Elizabeth  Walker,  late  of  , 

was  the  heir  or  co-heirs  of  the  said  Elizabeth  Walker,  and  the 
heirs  and  assigns  of  the  same  person  or  persons  respectively; 
and  he  directed  the  trustees  to  publish  advertisements,  in  certain 
newspapers,  for  discovering  the  heir  or  co-heirs  of  Elizabeth 
Walker  ;  and,  in  the  event  of  no  such  heir  or  co-heirs  *being  [  *60«  ] 
clearly  and  satisfactorily  discovered  before  the  end  of  twelve  calendar 
months  next  after  his  death,  then  he  directed  that  the  trustees 
should,  at  such  times  and  in  such  manner  as  to  them  should  seem 
meet,  and  without  any  concurrence  or  assent  of  his  heir  or  heirs- 
at-law,  sell  and  dispose  of  the  last-mentioned  hereditaments  and 
premises,  and  stand  possessed  of  the  monies  to  arise  from  the  sale 
thereof,  and  from  the  rents  and  profits  thereof  in  the  meantime, 
upon  the  trusts  thereinafter  declared  concerning  the  same.  The 
testator  then  gave  certain  annuities  and  charged  them  on  his 
messuages,  lands,  &c.  situate  in  Great  Hale,  in  the  county  of  Lincoln ; 
and  he  devised  those  messuages,  lands,  <fcc.  and  also  his  lands, 
tenements  and  hereditaments  situate  in  Puttenham,  in  the  county 
of  Hertford,  to  the  trustees,  in  trust  to  sell  the  same  at  such  times 
and  in  such  manner  as  to  them  should  seem  meet,  and  to  stand 
possessed  of  the  monies  to  arise  from  the  several  sales  thereby 
authorized  and  directed  to  be  made,  or  such  of  the  same  sales  as 
should  take  effect,  and  also  from    the  rents  and  profits  of  the 

r.b. — VOL.  lyi.  8 


114  1842.    CH.    12  SIMONS,  606—608.  [r.r. 

Davenport  premises  in  the  meantime,  upon  trust,  after  retaining  the  expenses 
Coltman.  incident  to  the  sale  or  sales,  to  pay  the  surplus  of  the  trust  monies 
to  the  person  or  persons  who,  at  the  decease  of  Sarah  Marriott  and 
Mary  Walker,  the  nieces  of  the  said  Elizabeth  Walker,  was  or  were 
their  heirs  or  co-heirs-at-law  respectively,  in  equal  moieties ;  and, 
if  there  should  be  co-heirs  of  each  of  them,  the  said  Sarah  Marriott 
and  Mary  Walker,  then  upon  trust  to  divide  the  same  moieties  of 
the  said  residuary  trust  monies,  between  them  respectively  as 
tenants  in  common,  and  in  the  same  shares,  equally  or  unequally, 
as  they  would  be  entitled  to  a  real  estate  descending  from  the  said 
Sarah  Marriott  and  Mary  Walker  respectively,  and  vesting  in  them 
at  their  respective  deaths  by  descent  as  their  co-heirs  respectively. 
[  607  ]  The  testator  died,  without  issue,  on  the  11th  of  October,  1826, 

leaving  his  brother,  George,  his  heir-at-law. 

On  the  22nd  of  November,  1827,  George  Coltman  and  his  sons, 
Thomas  and  George,  sold  the  lands  in  Great  Hale,  subject  to  the 
existing  annuities,  for  5,690/.,  and  received  a  deposit  of  569/. 

George  Coltman  made  his  will,  dated  the  26th  of  March,  1828, 
and  died  on  the  3rd  of  August  following.  In  January,  1829,  his 
two  sons  filed  a  bill  against  William  Barber  and  Mary  Lawrence, 
the  two  surviving  annuitants  under  their  uncle's  will,  stating  that 
they  were  unable  to  ascertain  who  were  the  heirs  of  Elizabeth 
Walker  and  her  two  nieces  at  their  respective  deaths,  and  praying 
that  the  trusts  of  Thomas  Coltman's  will  might  be  performed 
under  the  direction  of  the  Court. 

In  pursuance  of  the  decree  in  that  suit,  inquiries  were  made,  by 
the  Master,  for  the  purpose  of  ascertaining  who  were  the  heirs  or 
co-heirs  of  Elizabeth  Walker  and  her  two  nieces  at  their  respective 
deaths ;  the  result  of  which  was  that  no  heir  of  Elizabeth  Walker 
could  be  found,  and  that  the  persons  who  were  the  heirs  of  her  two 
nieces  at  their  deaths,  were  ascertained  to  have  died  before  the 
testator,  Thomas  Coltman :  and,  ultimately  the  trusts  of  Thomas 
Coltman's  will  were  declared  to  have  failed. 

Under  these  circumstances  two  questions  arose  in  Davenport  v. 
Coltman  (which  was  in  the  nature  of  a  supplemental  suit  to 
Coltman  v.  Barber) : 

First,  whether  Thomas  Coltman's  estates  at  Great  Hale,  Little 

[  *608  ]      Hale  and  Futtenham  were  converted,  by  *his  will,  into  personalty 

out  and  out,  or  only  for  the  purpose  of  executing  the  trusts  of  his 

will ;  or,  in  other  words,  whether  George  Coltman  who,  as  heir  to 

his  brother,  had  become  entitled  to  those  estates  in  consequence  of 
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the  trusts  declared  of  their  produce  Having  failed,  took  them  as    Davenport 
real  or  as  personal  estate.  coltman. 

Second,  if  those  estates  were  not  converted  out  and  out,  by 
Thomas  Coltman's  will,  whether  the  proceeds  of  such  parts  of 
them  as  were  sold  in  the  lifetime  of  George  Coltman,  were  to  be 

considered  as  part  of  his  real  or  of  his  personal  estate. 

*  *  *  *  * 

Mr.  Bethell  and  Mr.  WMcock  for  the  plaintiff,  Mrs.  Davenport,  [  cio  ] 
said  that,  by  Thomas  Coltman 's  will,  the  ^estates  at  Great  Hale  [  *6ii  ] 
and  Puttenham,  and  the  estates  at  Little  Hale  in  the  event  of  no 
heir  of  Elizabeth  Walker  being  discovered  within  twelve  calendar 
months  after  the  testator's  death,  were  directed  to  be  sold  out  and 
out ;  and  that  the  sale  was  not  to  be  deferred  until  after  the  heirs 
of  Sarah  Marriott  and  Mary  Walker  had  been  discovered,  but  was 
to  take  place  in  all  events ;  and,  if  they  were  discovered,  the  pro- 
ceeds were  to  be  divided  amongst  them ;  and,  consequently,  those 
estates  were  indelibly  stamped  with  the  character  of  personalty, 
and  devolve,  as  such,  to  George  Coltman,  the  father. 

Mr.  G.  Richards  and  Mr.  Lee  for  Thomas  Coltman,  the  son 
and  heir  of  George  Coltman,  said  that  Thomas  Coltman,  the 
testator,  had  directed  his  estates  to  be  sold,  not  absolutely  and  in 
all  events,  but  only  for  the  purpose  of  the  proceeds  being  divided 
amongst  the  heirs  of  Sarah  Marriott  and  Mary  Walker  living  at 
their  deaths;  and,  as  those  heirs  had  died  in  the  lifetime  of 
Thomas  Coltman,  the  testator,  the  purpose  for  which  the  estates 
were  directed  to  be  sold,  had  failed,  and,  therefore,  the  estates 
retained  their  original  quality ;  and  that  quality  was  not  altered 
by  the  contract  which  George  Coltman,  the  father,  had  entered  into 
for  the  sale  of  part  of  the  estates.    [They  cited  Smith  v.  Claxton  (i).] 

Mr.  Koe,  for  Francis  George  Newbold,  the  son  and  heir  of  [  612  ] 
Mary  Newbold,  also  contended  that  the  estates  in  question  descended 
to  George  Coltman,  the  father,  as  real  estate,  and  passed,  as  such, 
by  his  will,  to  his  two  daughters,  subject  to  the  right  of  Thomas 
Coltman,  his  son  and  heir,  to  receive  the  rents  during  the  life  of 
Mary  Coltman,  the  widow. 

Mr.  Parker  and  Mr.  Mylne,  for  Mary  Coltman,  the  widow, 
insisted  that  the  whole  of  the  estates  was  converted,  out  and  out, 
into  personalty,  by  the  will  of  Thomas  Coltman,  or,  at  all  events, 

(1)  20  E.  E.  320  (4  Madd.  484). 
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Davenport    that  such  parts  of  them  as  had  been  sold  by  George  Coltman,  the 
Coltman.     father,  were,  thereby,  so  converted,  and  formed  part  of  his  personal 
[  *613  ]       *estate  to  which  Mary  Coltman  was  entitled  for  her  life. 

Mr.  K.  Parker,  Mr.  Lonsdale  and  Mr.  Briggs  appeared  for  the 
other  parties. 

The  Vice-Chancellor  : 

The  principal  question  is  whether,  in  the  events  that  happened, 
the  estates  in  Little  Hale,  Great  Hale  and  Puttenham,  were,  upon 
the  death  of  Thomas  Coltman,  to  be  taken  as  the  real  estate  of 
George  or  not. 

I  am  not  aware  that  Sir  John  Leach's  decision  in  Smith  v.  Claxton 
has  ever  been  reversed ;  and,  in  my  opinion,  there  is  the  strongest 
ground  for  upholding  it. 

If  the  estates  in  question  ceased  to  bear  the  character  of  real 
estates,  it  can  only  be  because  there  was  a  subsisting,  (that  is  to 
say)  an  enforcible  trust  for  sale.  Suppose  that,  upon  the  death  of 
Thomas  Coltman,  this  state  of  things  had  happened,  namely,  that 
the  two  co-trustees  had  filed  their  bill  against  George,  and  had 
said :  "  Here  is  a  trust  for  sale,  and  the  estate  shall  be  sold  to 
answer  the  purposes  of  the  will :  "  would  not  the  Court,  first  of  all, 
have  said:  "Let  us  see  if  there  is  any  ground  for  selling  the 
estates ;  let  us  inquire,  in  the  first  instance,  whether  any  heir  of 
Elizabeth  Walker  is  in  existence,  and,  if  not,  whether  the  heirs  of 
the  two  other  ladies,  or  the  heir  of  either  of  them  is  in  existence :  " 
and,  suppose  that  it  had  turned  out,  satisfactorily,  on  the  Master's 
report,  that  there  was  no  person  to  whom,  by  any  possibility,  a 
payment  could  be  made  of  the  monies  to  arise  from  the  sale  of  the 
three  estates :  would  the  Court  have  directed  them  to  be  sold  ?  It 
is  perfectly  evident  to  me  that  there  was  no  other  object  whatever 
in  directing  the  estates  to  be  sold,  except  for  the  purpose  of  dividing 
[  *614  ]  the  produce  amongst  those  persons,  with  respect  *to  whom  it  was 
most  probable  that  there  would  be  more  than  one,  although  it  was 
possible  that  there  might  be  only  one.  Then,  if  there  was  no 
enforcible  trust  for  sale,  as  in  that  case  there  could  not  be,  this  case 
is  precisely  the  same  as  if  the  testator  had  suffered  his  estates  to 
descend,  except  only  that  the  law  would  consider  the  legal  estate 
to  be  vested  in  those  persons  to  whom  it  is  given  in  express  words. 
The  consequence  of  which  would  be,  that  the  heir-at-law  of  the 
testator  and  his  two  co-devisees  would,  in  a  court  of  equity,  be  held 
to  be  trustees  for  the  heir-at-law. 
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Then,  with  respect  to  any  dealing  with  the  estates  which  took 
place  after  the  death  of  the  testator,  I  mean  that  sale  which  took 
effect  by  virtue  of  the  contract  entered  into  in  November,  1827,  I 
am  of  opinion  that  it  ought  to  be  considered  as  not  at  all  interfering 
with  the  right  of  George  or  of  those  who  claim  under  him  in  his 
character  of  heir-at-law.  I  have  not  seen  the  particular  contract ; 
but  it  is  quite  plain  that  there  was  a  sort  of  family  notion  that 
there  was  a  trust  to  be  executed :  and  the  contract  was  not  made 
with  George  alone,  but  with  him  and  his  two  sons,  one  of  whom 
was  an  infant  at  the  time ;  and  the  very  fact  that  any  other  person 
was  joined  with  George  in  the  contract,  goes  to  show  that  it  was  a 
contract  made,  not  because  George  was  dealing  with  that  which  he 
considered  to  be  his  own  real  estate,  but  because  he  apprehended 
that  he  was  under  an  obligation  to  perform  a  trust. 

If  the  parties  wish  that  matter  to  be  fully  inquired  into,  I  will 
direct  it  to  be  inquired  into ;  but  if  not,  I  shall  declare  that  all  the 
estates  were  the  real  estate  of  George,  and  are  to  be  taken,  as  such, 
by  the  parties  who  claim  under  him. 


Davenport 

r. 
Colt  man. 


■*♦ 


DUNCAN  v.  CAMPBELL  (1). 

(12  Simons,  616—638  ;  S.  C.  6  Jur.  677.) 

Mrs.  D.  being  entitled  to  3,000/.  in  reversion  expectant  on  her  auut's 
death,  the  aunt  consented,  at  the  request  of  Mr.  and  Mrs.  D.,  to  relinquish 
her  life  interest  in  2,000/.,  part  of  the  3,000/.,  in  consideration  of  Mr.  I), 
agreeing  that  the  remainder  of  the  3,000/.,  when  payable,  should  be  paid  to 
trustees  for  his  wife's  separate  use,  and  that  he  would  immediately  settle 
2,000/.  out  of  his  own  funds,  and  also  the  first-mentioned  2,000/.,  so  as  to 
provide  for  the  maintenance  of  himself  and  his  wife,  and  the  survivor  of 
them.  The  agreement  was  carried  into  effect  by  a  deed  which  directed  the 
trustees  to  pay  the  interest  of  the  two  sums  of  2,000/.  to  Mr.  and  Mrs.  D. 
during  their  joint  lives,  and  to  stand  possessed  of  the  principal  for  the 
survivor  of  them.  Mr.  D.  afterwards  separated  from  his  wife  in  consequence 
of  her  having  committed  adultery :  Held  that  he  was  entitled  to  receive  the 
whole  of  the  interest  of  the  trust  fund ;  and  was  not  bound  to  maintain  his 
wife  out  of  it,  notwithstanding  she  was  destitute  of  the  means  of  support. 

A  deed  in  the  Scotch  form,  made  between  parties,  some  of  whom  were 
domiciled  in  Scotland,  and  the  others  in  England,  construed,  partly  according 
to  the  law  of  Scotland,  and  partly  according  to  the  law  of  England  ;  that  is 
to  say,  so  far  as  it  concerned  the  Scotch  parties,  according  to  the  Scotch 
law,  and  so  far  as  it  concerned  the  English  parties,  according  to  the 
English  law. 

The  bill  stated  that  Margaret  Campbell,  formerly  of  Culreath,  in 
Scotland,  spinster,  deceased,  and  her  sister,  Marion  Campbell,  of 

(1)  Be  Barnard  (1887)  56  L.  T.  9. 


1842. 
May  27. 
June  6. 


Shad  well, 
V.-C. 
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Duncan  the  same  place,  spinster,  deceased,  mutually  and  reciprocally 
Campbell,  executed  two  trust  deeds  or  settlements,  dated  respectively  the  81st 
of  March,  1828,  by  one  of  which,  reserving  a  life  interest  in  them- 
selves and  the  survivor  of  them  therein,  they  gave  and  disposed  of 
all  their  lands  and  heritages,  heritable  bonds,  heritable  debts,  and, 
in  general,  their  whole  heritable  means  and  estate,  to  certain 
trustees,  upon  trust,  among  other  things,  to  raise  and  pay  to  the 
defendant,  Helen  Hodges  or  Duncan,  (their  niece  and  the  wife  of  the 
plaintiff,)  the  sum  of  3,000/.  at  the  first  term  of  Whitsunday  or 
Martinmas  that  should  happen  six  months  after  the  death  of  the 
survivor  of  them  the  said  Margaret  Campbell  and  Marion  Campbell, 
[  •617  ]  with  interest  *  thereafter  till  paid  ;  and  provided  and  declared  that 
it  should  not  be  in  the  power  of  the  survivor  of  them,  the  said 
Margaret  and  Marion  Campbell,  to  alter  or  revoke  the  said  trust- 
deed  and  settlement,  or  to  diminish  any  of  the  special  legacies 
therein  mentioned  ;  but  that  such  survivor  should  have  the  power 
to  grant  further  new  or  additional  legacies  and  bequests  affecting 
the  residue  of  their  the  said  Margaret  Campbell  and  Marion  Camp- 
bell's means  and  estate  only;  and,  subject  to  such  power,  they 
thereby  disposed  of  the  residue  in  manner  in  the  said  trust-deed 
mentioned  :  and,  by  the  other  of  which  trust-deeds,  they  directed 
that  the  residue  of  their  personal  estate  should,  after  payment 
thereout  of,  amongst  other  things,  such  legacies  as  they  or  the 
survivor  of  them  should  by  deed  or  writing  thereafter  direct  or 
bequeath,  form  part  of  and  be  divisible  along  with  the  proceeds  of 
their  real  estate.  The  bill  next  stated  that  Margaret  Campbell  and 
Marion  Campbell,  executed  a  codicil  or  deed  of  appointment  founded 
on  the  said  trust-deed,  and  dated  the  29th  of  January,  1829,  whereby 
they  revoked  the  disposition  of  the  residue  of  their  estates  made  by 
the  trust-deed  and  settlement,  and  directed  that  such  residue 
should  devolve  on  their  nearest  heirs  upon  the  death  of  the  survivor 
of  them :  that  Margaret  Campbell  died  on  the  80th  of  January, 
1829,  and,  thereupon,  Marion  Campbell  became  entitled  to  exercise 
the  power  over  the  residuary  funds  given  to  her  by  the  aforesaid 
settlements ;  and,  by  a  deed  of  settlement  dated  the  16th  of  July,  1832, 
she,  in  exercise  of  such  power,  gave,  amongst  other  things,  the  sum 
of  1,000/.  sterling  to  the  said  Helen  Hodges  or  Duncan,  if  there 
should  be  sufficient  to  discharge  the  same  from  the  said  residuary 
funds  :  that  the  deeds  before  mentioned  were  executed  in  Scotland, 
and  registered  in  the  books  of  the  Council  and  Session :  that  the 
plaintiff  and  Helen  Duncan,  his  wife,  entered  into  an  arrangement 
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in  concurrence  *with  Marion  Campbell,  who  consented  for  that  pur-  Duncan 
pose  to  give  up  her  life  interest  in  2,000/.  part  of  the  sum  of  3,000/.  Campbell. 
provided  for  Helen  Duncan  by  the  aforesaid  deed  or  settlement,  for  I  *618  ] 
setting  apart  a  sum  of  2,000/.  of  the  plaintiff's  own  money,  together 
with  the  2,000/.  part  of  the  8,000/.  to  provide  the  plaintiff  for  his 
life,  with  an  annual  income  for  the  maintenance  of  the  plaintiff  and 
his  wife,  Helen  Duncan,  who  were  then  residing  together,  and  to 
make  a  like  provision  for  the  survivor  of  the  plaintiff  and  his  wife  (i) ; 
and,  in  pursuance  of  that  arrangement,  the  plaintiff  and  his  wife, 
and  Marion  Campbell,  on  the  16th  of  October,  1838,  made  and 
executed  an  agreement  or  contract  in  the  Scotch  form,  which  was 
as  follows :  "  It  is  contracted,  agreed  and  ended,  by  and  between 
Miss  Marion  Campbell,  of  Culreath,  on  the  one  part,  and  Mrs. 
Helen  Hodges  or  Duncan,  spouse  of  John  G.  Duncan,  residing  at 
Alton,  Hampshire,  with  the  special  advice  and  consent  of  the  said 
John  6.  Duncan,  her  husband,  and  the  said  John  G.  Duncan,  for 
himself  and  his  interest,  and  as  taking  burden  on  him  for  his  said 
spouse,  on  the  other  part,  in  manner  and  to  the  effect  following : 
whereas  the  said  Miss  Marion  Campbell,  and  the  now  deceased 
Margaret  Campbell,  her  sister,  by  a  certain  deed  of  settlement 
executed  by  them,  provided  said  Mrs.  Helen  Hodges  or  Duncan  in 
a  legacy  of  8,000/.  sterling,  payable  at  the  first  term  of  Whitsunday 
or  Martinmas  that  should  happen  six  months  after  the  death  of  the 
survivor  of  them  the  said  Margaret  Campbell  and  Marion  Campbell ; 
and  said  John  G.  Duncan  and  Mrs.  Helen  Hodges  or  Duncan, 
having  now  applied  to  said  Miss  Marion  Campbell  for  immediate 
payment  of  2,000/.  of  said  legacy,  in  order  to  enable  them  to  make 
permanent  provisions  *for  the  maintenance  of  themselves  and  the  [  *619  ] 
survivor  of  them,  by  sinking  said  sum  of  2,000/.  along  with  a 
similar  sum  of  2,000/.  of  his,  said  John  G.  Duncan's,  own  funds,  on 
an  annuity  or  yearly  or  half-yearly  payment  on  their  joint  lives 
and  the  life  of  the  survivor  of  them,  or  by  investing  same  in  the 
Government  or  other  public  security  or  securities  in  the  names  of 
trustees  for  behoof  of  them,  said  John  G.  Duncan  and  Mrs.  Helen 
Hodges  or  Duncan,  so  that  the  interest  or  dividends  Bhall  be  paid  to 
them  during  their  joint  lives,  and  the  principal  sum  to  be  at  the 
disposal  of  the  survivor,  he  said  John  G.  Duncan,  at  same  time 
and  in  consideration  of  such  immediate  payment,  being  willing  to 
consent  and  agree  that  the  remaining  1,000/.  of  said  legacy,  when 
payable,  shall  be  paid  over  to  trustees  for  behoof  of  said  Mrs.  Helen 

(1)  The  above  statement  of  the  case  was  copied,  correctly,  from  the  brief. 
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Duncan  Hodges  or  Duncan,  for  her  own  use  exclusively ;  and  said  Miss 
Campbell.  Marion  Campbell,  having,  in  consideration  of  the  circumstances  and 
situations  of  said  spouses  and  on  these  conditions,  agreed  to  the 
proposition  of  said  John  G.  Duncan  and  Mrs.  Helen  Hodges  or 
Duncan,  and,  in  consequence,  made  payment  to  them  of  said  sum  of 
2,000/.  sterling,  of  which  they  hereby  grant  the  receipt,  renouncing 
all  exceptions  in  the  contrary,  and  discharge  said  Miss  Marion 
Campbell  and  all  others  the  heirs  and  successors  of  said  deceased 
Margaret  Campbell,  of  the  aforesaid  legacy  to  the  extent  of  said 
sum  of  2,0002.  sterling  now  paid  as  aforesaid :  and  further,  and  in 
consideration  of  the  immediate  advance  of  said  sum  of  2,000/.,  said 
Mrs.  Helen  Hodges  or  Duncan,  with  consent  of  said  John  G. 
Duncan,  and  said  John  G.  Duncan,  for  himself  and  his  interest, 
hereby  assign,  convey  and  make  over  to  and  in  favour  of  John 
Deans,  Esq.,  of  Albany  Terrace,  Kegent's  Park,  in  the  county  of 
Middlesex,  William  Archibald  Henry  Fowlds,  of  Shweeland,  Ayr- 
[  *620  ]  shire,  and  James  Morton,  *writer  in  Ayr,  and  the  survivors  and  sur- 
vivors of  them,  as  trustees  for  the  use  and  behoof  of  said  Mrs.  Helen 
Hodges  or  Duncan,  herself,  her  heirs  and  assignees,  the  remaining 
1,000/.  of  said  legacy  of  8,000/.  sterling,  with  full  power  to  them  to 
receive  and  discharge  the  same  when  it  becomes  payable,  surro- 
gating and  substituting  the  said  trustees  and  the  survivors  or  survivor 
of  them  in  trust  as  aforesaid  in  the  full  right  and  place  of  the  pre- 
mises ;  the  said  John  G.  Duncan  hereby  renouncing  his  jus  mariti,  in 
so  far  as  regards  the  said  sum  of  1,000/.  sterling,  now  and  in  all 
times  coming  ;  and  further,  and  in  terms  of  the  aforesaid  agreement, 
said  John  G.  Duncan  hereby  binds  and  obliges  himself,  at  the  sight 
of  said  John  Deans,  immediately  to  invest  said  sum  of  2,000/.  so 
paid  by  said  Miss  Marion  Campbell,  alongst  with  a  like  sum  of 
2,000/.  of  his  own  funds,  for  an  annuity  or  yearly  or  half-yearly 
payment,  during  the  joint  lives  of  himself  and  said  Mrs.  Helen 
Hodges  or  Duncan  and  the  survivor  of  them,  either  by  sinking 
same  by  way  of  annuity  as  aforesaid,  or  by  investing  said  sums  in 
the  Government  or  other  public  security  or  securities  in  manner 
hereinbefore  mentioned,  or  in  such  other  way  or  manner  as  may  be 
sanctioned  and  approved  by  said  John  Deans,  taking  all  due  care  that 
same  shall  be  safely  invested  as  to  secure  the  punctual  payment  of  said 
annuity,  or  the  interest  or  dividends  arising  on  said  securities  :  and 
the  parties  consent  to  the  registration  hereof  in  the  books  of  the 
Council  and  Session,  therein  to  remain  for  preservation,  and  that 
letters   of  horning   on   six  days  charge,  and  all  other  necessary 
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execution  may  pass  herein   in  form  as  appears ;   and,  for  that      Duncan 
purpose  they  constitute  procurators.     In  witness  whereof    campbbll. 

these  presents,  written  on  this  and  the  preceding  page  of  stamped, 
by  Thomas  Deans,  of  College  Street,  in  the  city  of  Westminster, 
♦Parliamentary  solicitor  for  said  James  Morton,  writer  in  Ayr,  [  *62i  ] 
are  subscribed  by  the  parties  as  follows,  viz.,  by  the  said  Mrs. 
Hodges  or  Duncan,  and  John  G.  Duncan,  at  Albany  Terrace, 
Regent's  Park,  in  the  county  of  Middlesex  aforesaid,  the  16th  day  of 
October  in  the  year  1833,  before  these  witnesses,  the  said  Thomas 
Deans  and  William  Ashworth,  of  Albany  Street,  Regent's  Park, 
aforesaid,  and  by  the  said  Miss  Marion  Campbell  at  on  the 

day  of  and  year  aforesaid,  before  these  witnesses  "  (1). 

The  bill  then  stated  that  the  last-mentioned  deed  was  duly 
registered  in  the  books  of  the  Council  and  Session ;  and  that  it  was 
executed  by  Marion  Campbell  in  Scotland,  and  by  the  plaintiff  and 
his  wife  in  England,  where  they  were  then  domiciled :  that  the  two 
sums  of  2,0002.  each  were  paid  to  John  Deans  (who  afterwards 
took  the  name  of  Campbell),  as  one  of  the  trustees  of  the  contract 
or  settlement  of  the  16th  of  October,  1833;  and  he  afterwards 
invested  those  sums  in  the  purchase  of  32,200  sicca  rupees  of  the 
East  India  Company's  Bengal  six  per  cent,  remittable  loan :  that 
the  32,200  sicca  rupees  were  afterwards,  at  the  request  of  the 
plaintiff  and  his  wife,  transferred,  by  John  Deans  Campbell,  into 
the  joint  names  of  himself  and  of  Charles  Trimmer  of  Alton  in 
Hampshire,  as  trustees  thereof;  and  the  plaintiff  received  the 
interest  thereon  up  to  the  31st  of  December,  1835  :  that  the  32,200 
sicca  rupees  were  paid  off  by  the  East  India  Company  in  January, 
1836 ;  and  the  sum  paid  by  the  Company  was  invested  and  still 
remained  invested  in  Exchequer  bills,  in  the  names  of  the  trustees : 
that  Marion  Campbell,  by  a  codicil,  *dated  the  23rd  of  June,  1834,  [  *622  ] 
revoked  the  legacy  of  1,000/.  given  to  Helen  Duncan,  and,  in  lieu 
thereof,  gave  her  a  legacy  of  500/.  for  her  separate  use :  that 
Marion  Campbell  died  on  the  12th  of  July,  1834 :  that,  in  conse- 
quence of  the  adultery  of  Helen  Duncan,  the  plaintiff  was  under 
the  necessity  of  living  apart  from  her  and  instituting  a  suit  in  the 
Consistory  Court  of  the  Bishop  of  London,  and,  on  the  27th  of 
July,  1836,  he  obtained  a  decree,  in  that  suit,  for  a  divorce  a  mensa 
et  thoro:  that  the  1,000/.,  the  residue  of  the  3,000/.,  had  been  or 
might  be  received  by  Helen  Duncan,  or  by  John  Deans  Campbell 

(1)  The   above  deed  was  correctly  copied  from  the    brief,    blanks   being 
left  as  in  the  text. 
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Ddncan  and  the  other  trustees  of  the  contract  of  the  16th  of  October,  1833, 
Campbell,  in  trust  for  her  separate  use ;  and  that  the  additional  legacy  of 
5001.  had  been  received  by  her  and  applied  to  her  own  separate 
use :  that  the  plaintiff  had  requested  John  Deans  Campbell  and 
Charles  Trimmer  to  pay  to  him  the  interest  which  had  accrued  on 
the  Exchequer  bills,  and  to  invest  the  principal  in  the  Three  per 
cent.  Consols :  but  that  Campbell  had  refused,  although  Trimmer 
was  willing,  to  comply  with  his  request :  that  Campbell  pretended 
that  the  plaintiff  was  not  entitled  to  the  interest  of  the  4,000/.  ; 
but  that  Helen  Duncan  was  entitled  to  receive  a  moiety  of  such 
interest  during  the  joint  lives  of  her  and  the  plaintiff,  and  Campbell 
had  paid  her  88/.  17s.  lOd.  in  part  of  such  interest ;  but  the  plain- 
tiff charged  that  he  was  entitled  to  the  whole  of  the  interest  of  the 
4,000/.  during  his  life :  that  he  purchased  the  interest  of  his  wife 
in  the  2,000/.,  part  of  the  8,000/.,  by  releasing,  in  her  favour,  all 
his  right  and  title  in  and  to  the  1,000/.,  the  residue  of  the  3,000/., 
and  that  he  was  not  bound  to  make  any  further  provision  for  her, 
inasmuch  as  she  was  entitled  to  the  1,000/.  and  500/.  for  her 
separate  use ;  but,  nevertheless,  she  alleged  that  the  contract  of 
[  *623  ]  the  16th  *of  October,  1888,  ought  to  be  construed  according  to  the 
law  of  Scotland,  and  claimed  to  be* entitled  to  a  moiety  of  the 
income  of  the  4,000/. ;  but  the  plaintiff  charged  that  the  contract 
ought  to  be  construed  according  to  the  law  of  England,  and  that, 
according  to  the  true  construction  of  it,  the  plaintiff  was  solely 
entitled  to  the  income  of  the  4,000/.  during  his  life ;  and  that  if  his 
wife  was,  under  the  contract,  entitled  to  participate  in  the  income 
of  the  4,000/.,  it  was  only  during  her  cohabitation  with  the  plain- 
tiff, or  in  ca$e  of  any  separation  arising  from  his  illegal  conduct ; 
and  that,  by  her  misconduct  and  separation  consequent  thereupon, 
she  had  forfeited  such  right  of  participation. 

The  bill  prayed  that  it  might  be  declared  that  the  contract  of  the 
16th  of  October,  1883,  ought  to  be  construed  according  to  the  law 
of  England,  and  that  the  4,000/.  ought  to  be  invested  either  in  the 
Three  per  Cents,  or  in  the  purchase  of  an  annuity  for  the  lives  of 
the  plaintiff  and  his  wife  and  the  survivor  of  them ;  and  that, 
under  the  circumstances  before  stated,  the  plaintiff  was  entitled  to 
receive  the  dividends  and  interest  of  the  trust-fund,  or  the  annuity 
so  to  be  purchased,  during  his  life ;  and  that  Campbell  and 
Trimmer  might  be  directed  to  invest  the  4,000/.  accordingly ;  and 
to  pay  to  the  plaintiff  the  income  during  his  life,  and  also  the 
arrears  of  interest  on  the  4,000/. 
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The  defendant,  John  Deans  Campbell,  in  his  answer,  said  that  Duncax 
the  contract  of  the  16th  of  October,  1838,  was  executed  in  Scotland ;  Campbell. 
and  he  submitted  that,  regard  being  had  to  its  contents,  even 
supposing  that  it  had  been  executed  in  England,  the  parties  thereto 
had  thereby  contracted  that  their  rights  and  interests  created  *or  t  *62*  3 
affected  thereby,  should  be  regulated  by  the  law  of  Scotland  :  that, 
in  August,  1835,  the  plaintiff  sent  his  wife  from  his  house,  without 
making  any  provision  for  her  support ;  and  that  she  had  a  child 
born  in  the  December  following ;  and  that,  as  she  was  without  the 
means  of  support  for  herself  or  her  child,  the  defendant  had  paid 
her  the  88/.  17*.  lOd.  and  other  sums  amounting,  altogether,  to 
upwards  of  544/. :  that,  according  to  the  law  of  Scotland,  Helen 
Duncan,  under  the  terms  of  the  contract,  would  be  entitled  to  a 
moiety  of  the  income  of  the  funds  included  therein,  and  that,  by 
the  same  law,  he,  the  defendant,  would  not,  regard  being  had  to 
the  true  construction  of  the  contract,  be  legally  discharged  in 
respect  to  paying  such  income,  unless  he  paid  the  same  upon  a 
receipt  signed  by  the  plaintiff  and  his  wife  jointly :  that  he  had 
been  advised  and  believed  that,  according  to  the  law  of  Scotland,  if 
the  contract  of  the  16th  of  October,  1838,  was  adjudged  and  acted 
upon  in  a  Scotch  court  of  justice,  Helen  Duncan  would  be  held 
entitled  to  a  moiety  of  the  income  of  the  trust  fund. 

Helen  Duncan,  in  her  answer,  said  that  she  had  received  the 
legacy  of  500/. ;  but  that  the  1,000/.,  the  residue  of  the  3,000/.,  had 
not  been  paid  to  the  trustees  of  the  contract :  that  the  plaintiff  had 
refused  to  make  any  allowance  for  the  support  and  maintenance  of 
her  and  her  child ;  and  that,  ever  since  the  decree  of  divorce,  she 
had  been  and  still  was  wholly  destitute  of  the  means  of  support. 
In  other  respects,  her  answer  was  to  the  same  effect  as  the  answer 
of  the  defendant  Campbell. 

The  cause  now  came  on  to  be  heard. 

Mr.  Bethell  and  Mr.  Wilkock,  for  the  plaintiff :  [  625  ] 

We  contend  that  the  instrument  of  the  16th  of  October,  1833, 
though  in  the  Scotch  form,  ought  to  be  construed  and  carried  into 
effect  according  to  the  law  of  England.     *     *     * 

Here  the  parties  to  the  contract,  refer,  throughout,  to  England        [ 626  ] 
as  the  place  of  performance.     Mr.  Duncan  was  the  principal  party 
to  the  contract.     The  consideration  for  it  moved  from  him.     The 
fund,  which  was  the  subject  of  it,  was  to  be  invested  in  English 
securities.     The  principal  trustee,   Mr.   Campbell,   who    was    to 
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Duncan  sanction  the  investment,  was  resident  in  England  ;  and  the  parties 
Campbell,  h*  whose  benefit  the  contract  was  entered  into  and  the  investment 
was  to  be  made,  were,  both  of  them,  domiciled  and  resident  in 
England.  It  will  be  said,  perhaps,  by  the  counsel  for  the  defen- 
dants, that  it  is  the  lex  loci  contractus,  which  must  be  regarded  in 
this  case  :  but  where  a  contract  is  executed  by  some  of  the  parties 
in  one  country,  and  by  the  other  parties  in  another  country,  there 
is  no  lex  loci  contractus:  in  such  a  case,  the  only  law  that  can  apply 
to  it,  is  the  lex  loci  solutionis  :  [Price  v.  Dewhurst  (l),  Anstruthcr  v. 
Choline r  (2),  and  Don  v.  Lippmann  (3)] . 

[  629  ]  Mr.  Hull,  for  the  defendant  Campbell,  said  that  the  parties  to 

the  contract  of  October,  1833,  had  expressly  stipulated  that  the 
income  of  the  4,000/.  should  be  applied  for  the  joint  maintenance 
of  Mr.  and  Mrs.  Duncan,  and,  therefore,  Mr.  Campbell  was  justified 
in  paying,  as  he  had  done,  a  portion  of  the  income  to  Mrs.  Duncan, 
who,  otherwise,  would  have  been  wholly  without  the  means  of 
supporting  herself  and  her  child. 

[  630  ]  Mr.  Austen  appeared  for  the  other  trustee,  Mr.  Trimmer. 

Mr.  G.  Richards  and  Mr.  lioupell,  for  Mrs.  Duncan : 

The  contract  of  October,  1833,  was  made  not  between  Mr.  Duncan 
and  his  wife,  but  between  Mr.  Duncan  and  Miss  Marion  Campbell, 
the  aunt  of  Mrs.  Duncan.  At  that  time,  Mrs.  Duncan  was  under 
coverture,  and,  therefore,  incapable  of  entering  into  any  contract. 
By  the  instrument  of  1833,  Miss  Campbell  gave  up  her  own  life- 
interest  in  part  of  the  3,000/.,  in  consideration  that  the  income 
should  be  applied  for  the  joint  maintenance  of  Mr.  and  Mrs. 
Duncan  :  consequently  her  intention  will  be  defeated,  if  the  Court 
grants  the  prayer  of  the  bill. 

Next,  we  submit  that  the  instrument  under  consideration,  must 
be  construed  according  to  the  law  of  Scotland.  Miss  M.  Campbell 
was  the  most  important  party  to  it;  for,  without  her  assent,  it 
could  have  availed  nothing.  She  was  domiciled  in  Scotland,  and 
executed  the  instrument  in  that  country.  The  form  as  well  as  the 
language  of  it,  is  Scotch ;  and  it  was  to  be  registered  in  the  books 
of  the  Council  and  Session.  That  stipulation  would  have  been 
perfectly  useless,  if  the  parties  had  not  intended  that  the  con- 
struction of  the  document   should   be   regulated  by  the  law  of 

(1)  42  E.  E.  176  (8  Sim.  279).  (3)  47  E.  E.  1  (5  CI.  &  Fin.  1); 

(2)  29  E.  E.  48  (2  Sim.  1).  see  13. 


vol.  lvi.1  1842.     CH.     12  SIMONS,  630—686.  125 

Scotland.     *     *     In  Anstrutherv.  Adair  (l)  the  fuifd  in  dispute  was       Duncan 
stock  in  the  English  funds ;  but,  as  the  contract  respecting  it,  which    Campbell. 
it  was  the  object  of  the  suit  to  enforce,  was  made  between  parties       [  631 1 
who  were  domiciled  in  Scotland,  and  in  a  form  known  to  the  law  of 
that  country,  the  Court  gave  it  the  same  construction  and  effect  as 

the  law  of  Scotland  would  have  given  it. 

***** 

Supposing,  however,  that  the  instrument  in  question  in  this  case,        [  632  ] 
is  to  be  construed  according  to  the  law  of  England,  we  submit  that, 
according  to  that  law,  Mrs.  Duncan  ought  to  have  a  portion  of  the 
income  of  the  4,000/.,  applied  for  the  maintenance  of  herself  and 
her  child :    [Page  v.  Way  (2),  Rippon  v.  Norton  (3)] . 

Lastly,  we  submit  that,  where  a  married  lady  is  entitled  to  a  [  633  ] 
provision  under  a  contract,  she  is  not  to  be  deprived  of  it  because 
she  is  living  in  adultery.  Sidney  v.  Sidney  (4),  and  Blount  v. 
Winter  (5),  fully  support  that  proposition  ;  for,  in  both  those  cases, 
the  Court,  at  the  suit  of  the  wife,  decreed  the  husband  specifically 
to  perform  executory  contracts,  notwithstanding  the  wife  was  living 
in  adultery. 


The  Vice-Chancellor  :  [  635  ] 

It  is  quite  possible  for  an  instrument  to  be  of  such  a  nature  as 
that,  with  respect  to  one  part  of  it,  it  is  to  be  dealt  with  according 
to  one  species  of  law,  and,  with  respect  to  another  part  of  it, 
according  to  a  different  species  of  law :  and  the  instrument  with 
respect  to  which  the  question  in  this  suit  has  arisen,  appears  to  me 
to  be  of  that  nature.  There  is  very  good  reason  why  it  should  be 
considered,  to  a  certain  extent,  as  a  Scotch  instrument:  for  I  collect 
that  the  real  estate  of  the  two  Miss  Campbells,  together  with  their 
personal  estate,  was  made  the  joint  fund  out  of  which  the  8,000i. 
was  to  be  paid :  and,  therefore,  it  was  proper  that  the  instrument 
should  be  in  the  Scotch  form,  and  that  it  should  be  registered  in 
Scotland  in  order  to  show  that  the  real  estate  had  been  discharged 
by  the  3,000/.  being  paid  or  satisfied.  But,  in  other  respects,  and 
as  between  Mr.  and  Mrs.  Duncan  and  Mr.  J.  Deans  Campbell  (all  of 
whom  were  resident  in  England),  there  is  no  reason  *why  the  instru-  [  *636  ] 
ment  should  be  considered  as  a  Scotch  one.      Miss  M.  Campbell, 

(1)  39  R.  R.  263  (2  My.  &  K.  513).  (4)  3  P.  Wms.  269. 

(2)  32  R.  R.  2  (3  Beav.  20).  (5)  lbid.y  276,  n.  (r). 

(3)  50  R.  R.  96  (2  Beav.  63). 
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Duncan  in  her  lifetime*  did  all  that  it  was  incumbent  on  her  to  do; 
Campbell.  an^>  therefore,  no  person  is  made  a  party  to  this  suit,  as  repre- 
senting her.  As  then  the  question  in  the  cause  arises  between 
Mr.  and  Mrs.  Duncan,  both  of  whom  are  domiciled  in  England, 
my  opinion  is  that  the  instrument  ought  to  be  construed  as  an 
English  one. 

The  question  then  is  what  is  the  true  effect  of  the  deed  of  the 
16th  of  October,  1838  ?  Now  it  seems  to  me  that,  in  respect  of  the 
2,000/.  which  came  from  Mrs.  Duncan's  aunts,  Mr.  Duncan  was  a 
purchaser  for  valuable  consideration :  for,  by  the  deed  of  the 
81st  of  March,  1828,  the  3,000/.  was  to  be  paid  to  Mrs.  Duncan,  at 
a  certain  time  after  the  death  of  the  survivor  of  her  two  aunts. 
Then  Mr.  Duncan  proposed  to  Miss  Marion  Campbell  (who  had 
survived  her  sister)  that,  if  she  would  pay  down  2,000/.,  part  of  the 
8,000/.,  he  would  consent  to  the  1,000/.,  the  remainder  of  that  sum, 
being  paid  to  trustees  for  the  separate  use  of  his  wife,  and  would 
settle,  not  only  the  2,000/.  which  was  to  be  so  paid  down,  but  also 
2,000/.  out  of  his  own  funds,  in  the  manner  therein  mentioned. 
So  that  Mr.  Duncan  was  a  purchaser,  not  only  by  relinquishing  his 
right  to  a  chose  in  action  of  his  wife's,  but  by  advancing  money  out 
of  his  own  pocket.  The  deed  recites  that  Mr.  and  Mrs.  Duncan 
had  applied  to  Miss  M.  Campbell,  for  immediate  payment  of 
2,000/.,  in  order  to  enable  them  to  make  permanent  provisions  for 
the  maintenance  of  themselves  and  the  survivor  of  them,  bv  sink- 
ing  that  sum,  along  with  a  similar  sum  of  Mr.  Duncan's  own  funds, 
on  an  annuity  or  yearly  or  half-yearly  payment  on  their  joint  lives 
and  the  life  of  the  survivor  of  them,  or  by  investing  the  same  in 
[  *G37  ]  the  Government  or  other  public  *securities  in  the  names  of  trustees, 
so  that  the  interest  or  dividends  should  be  paid,  to  them,  during 
their  joint  lives,  and  the  principal  sum  be  at  the  disposal  of  the 
survivor,  he,  Mr.  Duncan,  in  consideration  of  such  immediate 
payment,  being  willing  that  the  remaining  1,000/.  of  the  legacy, 
when  payable,  should  be  paid,  to  trustees,  for  Mrs.  Duncan's  own 
use  exclusively.  The  deed  then  recites  that  Miss  M.  Campbell  had 
agreed  to  the  proposal  so  made  to  her  by  Mr.  and  Mrs.  Duncan, 
and,  in  consequence,  had  made  payment  to  them,  of  the  2,000/. 
Then,  in  consideration  of  that  payment,  Mr.  and  Mrs.  Duncan 
assign  the  1,000/.  to  Mr.  J.  Deans  Campbell  and  his  co- trustees,  for 
the  use  of  Mrs.  Duncan  ;  and  Mr.  Duncan  renounces  his  jus  mariti 
with  regard  to  that  sum ;  and  then  binds  himself,  at  the  sight  of 
Mr.  J.  D.  Campbell,  immediately  to  invest  the  2,000/.  paid  by  Miss 


vol.  lvi.]  1842.     CH.     12  SIMONS,  637— 688.  127 

Campbell,  along  with  a  like  sum  of  his  own  funds,  for  an  annuity  Duncan 
or  yearly  or  half-yearly  payment  during  the  joint  lives  of  himself  Campbell. 
and  his  wife  and  the  survivor  of  them,  either  by  sinking  the  same 
sums  by  way  of  annuity  as  before  mentioned,  or  by  investing  them 
in  the  Government  or  other  public  security  or  securities,  in  manner 
before  mentioned,  or  in  such  other  way  or  manner  as  might  be 
sanctioned  by  Mr.  J.  D.  Campbell,  taking  care  that  the  same  should 
be  safely  invested  so  as  to  secure  the  punctual  payment  of  the 
annuity  or  the  interest  or  dividends  arising  on  the  said  securities. 
This  last  part  of  the  deed  imposed  an  obligation  on  Mr.  Duncan ; 
and  he  has  fulfilled  it.  Then  the  only  question  is  what  is  the  trust 
that  results  from  the  expressions  used  in  the  deed.  Now,  in  Page 
v.  Way  the  trustees  were  directed  to  pay  and  apply  the  rents  and 
profits  of  the  trust-property,  unto  or  for  the  maintenance  and  sup- 
port of  F.  Jones,  his  wife  and  family  ;  and,  in  Rippon  v.  Norton,  the 
trust  was  to  apply  *the  profits  of  the  property  for  the  board,  [  *638  ] 
lodging  and  subsistence  of  J.  Rippon  the  younger  and  his  family. 
But,  in  this  case,  there  are  no  such  expressions :  the  annuity  or 
the  income  of  the  securities  in  which  the  4,000/.  might  be  invested, 
were  to  be  paid  to  Mr.  and  Mrs.  Duncan  only,  during  their  joint 
lives ;  and,  under  those  words,  Mr.  Duncan  would  be  entitled  to 
receive  the  whole.  And,  if  that  be  so,  would  it  not  be  strange  to 
say  that  he  shall  be  deprived  of  the  benefit  which  he  is  entitled  to 
under  the  deed,  because  his  wife  has  so  misconducted  herself  that 
be  is  justified  in  living  separate  from  her  ?  Sidney  v.  Sidney  is  not 
an  authority  for  that  proposition,  but  for  the  converse  of  it ;  for  it 
decided  that  the  wife  w^s  entitled  to  compel  her  husband  to  perform 
the  articles  entered  into  on  their  marriage,  notwithstanding  she 
had  been  guilty  of  adultery. 

I  shall,  therefore,  declare  that  Mr.  Duncan  is  entitled  to  the 
interest  of  the  trust  fund  during  the  joint  lives  of  himself  and  his 
wife ;  and  as  Mr.  J.  D.  Campbell  has  taken  upon  himself  to  decide 
as  to  the  rights  of  the  parties  under  the  deed,  and  has  paid  part  of 
the  interest  to  Mrs.  Duncan,  the  order  which  I  shall  make  with 
respect  to  the  costs  of  the  suit,  is  that  the  plaintiff  do  pay  Mr. 
Trimmer  his  costs,  and  that  Mr.  Campbell  do  pay  the  plaintiff  his 
costs,  and  also  the  amount  of  the  costs  paid  by  the  plaintiff  to 
Trimmer. 
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1842.  CKOFT  v.  ADAM. 

"  (12  Simons,  639—645  ;  S.  C.  11  L.  J.  Ch.  3S6 ;  6  Jur.  522.) 

y  ^,ELL»  A  widow,  by  the  settlement  on  her  second  marriage,  settled  2,300/.  which 

"    '  had  belonged  to  her  first  husband,  in  trust  for  her  separate  use  for  life ;  and 

^        ■"  declared  that,  subject  thereto,  the  fund  should,  as  and  whenever  she  should 

think  fit  or  be  advised,  be  settled  upon  trust  for  the  benefit  of  her  daughter 
and  only  child  by  her  first  husband  and  of  her  daughter's  intended  husband 
and  her  child  and  children,  in  such  manner  and  for  such  rights  and  interests 
as  should  be  agreed  upon  either  previous  to  or  after  her  daughter's  marriage, 
with  her  consent,  and  that  she  (the  mother)  should  have  full  power  to  settle 
the  fund  or  any  part  of  it,  in  trust  for  the  immediate  benefit  of  her  daughter 
and  her  child  and  children,  in  manner  aforesaid,  to  take  effect  either  upon 
such  marriage,  or  upon  or  immediately  after  her  own  death,  as  she  should 
think  fit ;  but,  if  the  daughter  should  not  be  married  in  the  mother's  life- 
time and  should  survive  her,  then  the  fund  should  be  assigned  to  the 
daughter  at  21  or  on  marriage,  but,  if  the  daughter  should  die  in  her 
mother's  lifetime  without  having  been  married,  then  the  fund  should  be 
held  in  trust  for  the  children  of  the  mother's  second  marriage :  Held 
that  a  trust,  and  not  a  power,  was  created  in  favour  of  the  daughter, 
her  husband  and  children ;  but  that  the  mother,  if  she  thought  fit,  might 
modify  the  interests  of  the  cestuis  que  trust,  on  the  daughter  marrying 
with  her  consent. 

By  the  settlement  on  the  marriage  of  Jane  Thompson,  widow, 
with  Sir  Everard  Home,  dated  the  2nd  November,  1792,  Jane 
Thompson  assigned  the  sum  of  2,80(M.,  to  which  she  was  entitled 
under  the  will  of  her  late  husband,  to  trustees,  in  trust,  subject  to 
her  appointment  by  any  note  or  writing  under  her  hand,  for  her 
separate  use  during  her  life.  The  settlement  then  declared  that, 
subject  to  the  separate  right  and  interest  of  Jane  Thompson,  during 
her  life,  in  and  to  the  interest  of  the  2,800/.,  the  same  should, 
as  and  whenever  the  said  Jane  Thompson  should  think  fit  or  be 
advised,  be  settled  upon  trust  for  the  benefit  of  Amelia  Thompson, 
her  daughter  and  only  child  by  her  late  husband,  and  of  her 
-  intended  husband  and  her  child  or  children,  in  such  manner  and 
for  such  rights  and  interests  as  should  be  agreed  upon,  either 
previous  to  or  after  the  marriage  of  the  said  Amelia  Thompson 
with  the  consent  and  approbation  of  the  said  Jane  Thompson 
[  *640  ]  her  mother  ;  and  that  the  said  Jane  *Thompson  should,  by  virtue 
of  this  settlement,  be  at  free  liberty  and  have  full  power  and 
authority  to  settle  the  2,800Z.,  or  any  part  thereof,  in  trust  for  the 
immediate  benefit  of  her  said  daughter  and  her  child  and  children 
in  manner  aforesaid,  to  take  effect  either  upon  such  marriage,  or 
upon  or  immediately  after  the  decease  of  the  said  Jane  Thompson, 
as  she  should  think  fit,  notwithstanding  her  coverture,  and  whether 
married  or  sole  ;  but  if  Amelia  Thompson  should  not  be  married  in 
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her  mother's  lifetime  and  should  her  survive,  then  that  the  2,800/.  Cbopt 
should  be  upon  trust  for  the  benefit  of  Amelia  Thompson,  and  Adam. 
should  be  a  vested  interest,  and  assigned  or  transferred  to  her  upon 
her  attaining  the  age  of  twenty-one  years,  or  on  her  marriage 
before  that  age,  as  the  event  should  happen:  but  if  Amelia 
Thompson  should  die  in  her  mother's  lifetime  without  having 
been  married,  then  that  the  2,300/.  should  be  upon  the  same  trusts 
as  were  thereinafter  declared  concerning  the  sum  of  1,000/.  The 
trusts  declared  of  the  1,000/.  (which  also  was  the  property  of  Mrs. 
Thompson)  were  for  the  benefit  of  herself  and  her  intended  husband 
and  the  children  of  their  marriage. 

In  1811,  Miss  Thompson  married  Sir  Frederick  Adam  ;  and,  by 
their  marriage  settlement,  20,000/.  Consols,  the  lady's  property,  and 
all  other  property  that  might  come  to  or  devolve  upon  her  during 
the  coverture,  were  settled  in  trust  for  her  and  her  husband  and 
their  children  :  but  Lady  Home  never  made  any  settlement  of  the 
2,800/. 

Lady  Adam  died  in  June,  1812,  leaving  a  daughter,  named 
Amelia,  the  only  issue  of  her  marriage :  and  Sir  F.  Adam  took  out 
administration  to  her.  In  February,  1888,  Miss  Adam  married 
Major  Boileau.  She  died  a  few  months  afterwards,  without  issue ; 
and  her  husband  *took  out  administration  to  her.  Lady  Home  [  *64i  ] 
survived  Sir  Everard,  and  died  in  May,  1841. 

The  bill  was  filed  by  the  trustees  of  the  settlement  of  1792, 
against  Sir  Frederick  Adam,  Major  Boileau  and  Lady  Home's 
executors,  stating  that  the  defendants  severally  claimed  the  2,800/. ; 
and  praying  that  the  trusts  of  that  settlement,  so  far  as  they 
regarded  the  2,800/.,  might  be  carried  into  execution  under  the 
direction  of  the  Court. 

The  cause  now  came  on  to  be  heard  as  a  short  cause. 

Mr.  G.  Richards  and  Mr.  G.   L.  Russell  appeared  for  the 
plaintiffs. 

Mr.  Stuart  and  Mr.  J.  Baily  for  Major  Boileau,  and  Mr. 
Romilly  for  Sir  Frederick  Adam,  said  that  the  clause  contained  in 
the  settlement  of  1792  in  favour  of  Miss  Thompson,  her  husband 
and  children,  created,  not  a  mere  power,  but  an  executory  trust, 
subject  to  Lady  Home's  life  interest :  that  the  second  branch  of  the 
clause,  commencing  with  the  words:  "And  that  the  said  Jane 
Thompson  shall,  by  virtue  of  this  settlement,  be  at  free  liberty," 
enabled  the  mother  to  extend  her  bounty  to  her  daughter  in  her 
r.r. — vol.  lvi.  9 
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Croft        lifetime :  Brown  v.  Higgs  (l),  and  Brown  v.  Pocock  (2) ;  that,  if  it  were 

Adam.       necessary  to  have  recourse  to  implication  in  this  case,  a  trust  for 

Lady  Adam   might   be  implied  from  the  circumstance  that  the 

2,8<XM.  was  not  given    over,  except  in  the  event  of  her  dying 

unmarried  in  her  mother's  lifetime,  which  had  not  happened. 

[  642  ]  Mr.  Bethell  and  Mr.  Ehnsley,  for  Lady  Home's  executors,  said 

that  the  cases  in  which  words  apparently  importing  a  power,  had 
been  held  to  create  a  trust,  were  cases  in  which  the  donor  and  the 
donee  were  distinct  persons ;  but,  in  the  present  case,  Lady  Home 
was  the  absolute  owner  of  the  2,800/.,  and  also  both  the  donor  and  the 
donee  of  the  power :  *  *  that,  in  order  to  create  a  trust,  there  must 
be  a  definite  subject,  a  definite  object  and  a  definite  time  at  which 
the  interest  of  the  cestui  que  trust  is  to  vest ;  but,  in  the  present 
case,  the  time,  the  object,  and  the  subject,  were  left  in  uncertainty : 
that  the  settlement  was  a  contract  between  Lady  Home  and  her 
then  intended  husband,  and  that  she  plainly  intended,  by  the  clause 
in  question,  to  stipulate  that  she  should  have  the  entire  control 
over  the  fund  in  case  her  daughter  married  during  her  lifetime. 
[They  referred  to  Brown  v.  Higgs  (3).] 

[  643  ]  Mr.  Neate  appeared  for  another  defendant. 

The  Vice-Chancellor  : 

That  part  of  the  settlement  upon  which  the  question  in  this  case 
has  arisen,  is  very  inaccurately  expressed ;  and,  in  order  to  deter- 
mine what  effect  ought  to  be  given  to  it,  we  must  take  the  whole  of 
it  together. 

It  provides  for  three  events  :  first,  the  marriage  of  the  daughter 
in  the  lifetime  and  with  the  consent  of  her  mother :  secondly,  the 
daughter's  surviving  her  mother  without  having  married  in  her 
mother's  lifetime ;  and,  thirdly,  the  daughter's  dying  in  the  lifetime 
of  her  mother  without  having  been  married.  But  there  is  no  pro- 
vision  for  a  fourth  event,  namely,  the  daughter's  marrying  in  her 
mother's  lifetime,  without  the  consent  of  her  mother ;  and  that  is 
a  very  important  point. 

Now,  it  seems  to  me  that,  by  the  first  branch  of  the  clause 
relating  to  the  first  contingency,  which  ends  with  the  words :  "  with 
the  consent  and  approbation  of  the  said  Jane  Thompson,"  an 

(1)  4  B.  B.  323  (8  Ves.  561).  (3)  4  B.  B.  at  p.  340  (8  Yes.  574). 

(2)  38  B.  B.  107  (6  Sim.  257). 
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interest  was  created  in  the  daughter,  her  husband  and  children,  if        Croft 


r. 


the  mother  consented  to  the  marriage :  but  it  was  an  interest  which  Adam. 
the  mother  was  to  have  the  power  of  modifying.  Then  *the  second  [  *644  ] 
branch  of  the  same  clause  provides  that  the  mother  should  have 
liberty  to  settle  the  2,800/.  for  the  immediate  benefit  of  her  daughter 
and  her  child  and  children.  Now  those  words  have  a  distinct 
meaning :  for  though  Mrs.  Thompson,  under  the  trust  previously 
declared  for  her  separate  use,  had  a  power  to  dispose  of  her  life- 
interest  by  note  or  writing  under  her  hand,  yet  these  words  enabled 
her  to  divest  herself  of  her  life-interest,  in  favour  of  her  daughter, 
by  a  mere,  verbal  approbation  of  a  settlement :  and,  moreover,  this 
second  branch  of  the  clause  enabled  her  so  to  modify  the  interest 
previously  created,  as  to  disappoint  the  husband  of  her  daughter. 
As  the  right  of  the  parties  to  take,  was  made  to  depend  upon  the 
mother's  previously  consenting  to  the  marriage,  there  is  no  incon- 
sistency in  saying  that,  though  she  consented,  yet  the  trust  should 
be  liable  to  such  modification  as  she  might  think  fit  to  make. 

The  expression,  "  as  and  whenever,"  was  relied  on  by  the  counsel 
for  the  executors :  but  there  is  no  magic  in  words ;  they  amount  to 
nothing  more  than  "  as  she  shall  think  fit  or  be  advised." 

There  being  then,  as  I  apprehend,  a  trust  created,  in  this  case,  in 
favour  of  Miss  Thompson,  her  husband  and  children,  with  a  power 
vested  in  her  mother  to  modify  it,  but  which  power  was  never 
exercised  at  all,  the  only  remaining  question  is,  who  is  entitled  to 
take  under  that  trust.  Now,  in  Harding  v.  Glyn  (l),  a  testator  gave 
certain  chattels  to  his  wife,  and  desired  her,  at  or  before  her  death, 
to  give  them  to  such  of  his  own  relations  as  she  should  think  most 
deserving  and  approve  of.  The  *wife  disposed  of  some  of  the  [*645] 
chattels  by  her  will,  but  made  no  disposition  whatever  of  the  rest 
of  them ;  and  the  Master  of  the  Bolls  held  that  the  chattels  as 
to  which  the  wife  had  not  exercised  her  power  of  disposition,  ought 
to  go  to  the  next  of  kin  of  the  testator  at  her  death.  Therefore,  in 
the  present  case,  as  Lady  Home  did  not  exercise  any  authority 
whatever  with  respect  to  the  trusts  declared  of  the  2,800Z.  by  the 
settlement  of  1792,  my  opinion  is  that  Sir  Frederick  Adam  is 
entitled  to  that  sum  for  his  life,  with  remainder  to  Major  Boileau, 
absolutely,  as  the  husband  and  personal  representative  of  his  late 
wife. 

(1)  4  R.  E.  334,  338  (1  Atk.  469). 
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y  well,  ^  testator  gave  one-fourth  of  his  residuary  estate  to  trustees,  in  trust  for 

"    "  his  wife  for  life,  and,  after  her  decease,  in  trust  for  and  to  be  equally  divided 

*-      °  -*  amongst  all  his  children  who  should  be  then  living,  and  the  issue  of  such 

of  them  as  should  be  then  dead,  such  issue  taking  only  the  part  or  share 
which  his,  her  or  their  deceased  parent  or  parents  would  have  been 
entitled  to  if  living.  Two  children,  and  two  grandchildren  the  issue  of  a 
deceased  child  of  the  testator,  were  living  at  the  death  of  the  widow  :  Held 
that  the  two  grandchildren  took,  as  between  themselves,  as  joint  tenants* 
and  not  as  tenants  in  common. 

Samuel  Bridge,  by  his  will  dated  the  3rd  of  February,  1818, 
gave  his  real  and  personal  estates  to  trustees  in  trust  to  sell  and  to 
stand  possessed  of  the  proceeds  in  trust  for  and  to  be  equally  divided 
between  his  wife  Alice  Bridge  and  all  and  every  his  children  who 
should  be  living  at  his  decease,  share  and  share  alike,  and  for  the 
issue  of  such  of  his  said  children  as  should  be  then  dead,  equally 
[  '646  ]  amongst  them,  if  more  than  one,  share  *and  share  alike,  such  last- 
mentioned  issue  taking,  amongst  them,  the  part  or  share  only* 
which  his,  her  or  their  deceased  parent  or  parents  would  have  been 
entitled  unto  if  living :  and,  as  to  the  share  of  his  wife,  he  directed 
his  trustees  to  pay  the  dividends  and  interest  thereof  to  her  during 
her  life  for  her  separate  use  ;  and,  after  her  decease,  to  stand  pos- 
sessed of  her  share  in  trust  for  and  to  be  equally  divided  amongst 
all  and  every  his  children  who  should  be  then  living,  and  the  issue 
of  such  of  them  as  should  be  then  dead,  such  issue  taking  only  the 
part  or  share  which  his,  her  or  their  deceased  parent  or  parents 
would  have  been  entitled  to  if  living  ;  and,  as  to  the  share  or  shares 
of  such  of  his  said  children  being  a  son  or  sons,  that  his  trustees 
should  transfer  the  same  to  him  or  them  when  he  or  they  should 
respectively  attain  the  age  of  21  years;  and,  as  to  the  share  or 
shares  of  such  of  his  said  children  as  should  be  a  daughter  or 
daughters,  that  his  trustees  should,  upon  her  or  their  attaining  the 
age  of  21  years  or  being  married,  which  should  first  happen,  pay 
the  dividends  and  interest  thereof  unto  such  daughter  or  daughters 
respectively  for  her  or  their  respective  life  or  lives  for  her  or  their 
separate  use;  and,  after  the  several  and  respective  deceases  of  his 
said  daughters,  then  as  to  such  her  or  their  several  and  respective 
share  or  shares,  in  trust  for  such  person  or  persons  &c.  as  she  or 
they  should,  by  her  or  their  respective  last  will  or  testament  in 

(1)  The   reporter  was  not  able  to      it  according  to  its  date, 
procure    the    brief    in    this    case,   in  (2)  In  re  Yates  [1891]  3  Ch.  53. 

sufficient  time  to  enable  him  to  report 
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writing,  appoint ;  and,  in  default  thereof,  then  in  trust  as  to  the       Bridge 
several  and  respective  shares  of  his  f  aid  daughters,  for  her  or  their       yAtes 
respective  issue  or  issues,  child  or  children,  share  and  share  alike, 
at  their  several  attainments  to  the  age  of  21  years ;  and  if  any  of 
his  said  children,  being  a  son  or  sons,  should  die  under  the  age  of 
21  years,  or,  being  a  daughter  or  daughters,  under  that  age  and 
unmarried,  then  the  share  of  him,  her  or  them  so  dying,  *should       [  *647  ] 
be  paid  to   the  survivor  or  survivors  of  them,  his  said  children, 
equally,  share  and  share  alike,  and  to  the  issue  of  such  of  them  as 
should   be  then  dead,  such  issue  taking  only  the  part  or  share 
which  his,  her  or  their  deceased  parent  or  parents  would  have  taken 
if  living  at  such  time  as  his,  her,  or  their  original  share  or  shares 
would  become  payable  under  the  trusts  aforesaid. 

The  testator  left  his  wife  and  three  children  living  at  his  death. 
One  of  those  children,  a  daughter,  died  in  1823.  She  had  two 
children,  one  of  whom  died  in  the  lifetime  of  the  testator's  widow. 
The  widow  died  in  1888. 

One  of  the  questions  in  the  cause  was  whether,  on  the  widow's 
death,  the  daughter's  surviving  child  took  a  third  or  only  a  moiety 
of  a  third  of  the  share  of  the  testator's  estate,  which  was  bequeathed 
in  trust  for  the  widow  for  her  life  ;  or,  in  other  words,  whether  the 
daughter's  two  children  were  joint- tenants  or  tenants  in  common 
of  that  third. 

Mr.  Lewin,  for  the  personal  representative  of  the  daughter's 
deceased  child,  said  that,  in  construing  a  will,  the  rule  was  to 
favour  a  tenancy  in  common  rather  than  a  joint-tenancy :  that  the 
testator,  in  other  parts  of  his  will,  had  created  tenancies  in  common, 
not  only  as  amongst  his  children,  but  also  as  amongst  their  issue ; 
and,  therefore,  it  was  reasonable  to  infer  that  the  testator  intended 
to  create  a  tenancy  in  common  by  the  clause  in  question  :  Woodyate 
v.  Unwin  (1). 

Mr.  Hasch9  for  the  daughter's  surviving  child,  cited  titration 
v.  Beat  (2). 

Mr.  Spence  and  Mr.  OeUlart  appeared  for  the  other  parties.  [  f>48  ] 

The  Vice-Chancellor  : 

It  seems  to  me  that,  under  the  trust  first  declared  in  favour  of 
the  testator's  children  living  at  his  death  and  the  issue  of  such  of 
them  as  should  be  then  dead,  both  the  children  and  the  issue  of  a 

(1)  33  E.  E.  101  (4  Sim.  129).  (2)  2  Br.  C.  C.  233. 
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deceased  child,  would  take,  as  between  themselves  respectively,  as 
tenants  in  common:  for  the  words:  "equally  amongst  them,  if 
more  than  one,  share  and  share  alike/'  apply  both  to  the  children 
and  to  issue  of  a  deceased  child.  Then  the  testator  directs  the 
trustees,  after  his  wife's  death,  to  stand  possessed  of  her  share  of 
his  estate,  in  trust  for  and  to  be  equally  divided  amongst  all  and 
every  his  children  who  should  be  then  living  and  the  issue  of  such 
of  them  as  should  be  then  dead,  such  issue  taking  only  the  part  or 
share  which  his,  her  or  their  deceased  parent  or  parents  would  have 
been  entitled  to  if  living :  the  issue,  therefore,  would  have  taken 
their  deceased  parent's  share,  as  tenants  in  common  with  the  sur- 
viving children.  But  the  testator  speaks  of  no  division  amongst  the 
issue  themselves;  and,  therefore,  my  opinion  is  that  they  take 
their  parent's  share  as  joint-tenants  with  each  other. 

Lord  Coke,  in  his  Commentary  on  Littleton  (l),  says:  "If  lands 
be  demised  for  life,  the  remainder  to  the  right  heirs  of  J.  S.  and  of 
J.  N. ;  J.  S.  hath  issue  and  dieth,  and,  after,  J.  N.  hath  issue  and 
dieth,  the  issues  are  not  joint-tenants;  because  the  one  moiety 
vested  at  one  time,  and  the  other  moiety  vested  at  another  time 
&c."  But;,  I  apprehend  that  the  learned  author  means  that  the 
issue  of  J.  S.  do  not  take  as  joint- tenants  with  the  issue  of  J.  N. ; 
and  not  that  the  issue  of  either  *J.  S.  or  J.  N.  do  not  take  as 
joint-tenants  as  between  themselves. 

Besides,  it  seems  to  me  that  the  point  now  under  consideration, 
has  been  decided  by  the  case  of  Oates  v.  Jackson  (2) ;  and  therefore, 
I  shall  declare  that  the  surviving  child  of  the  testator's  deceased 
daughter  is  entitled  to  a  third  part  of  that  share  of  the  testator's 
estate  which  his  widow  was  entitled  to  for  her  life. 


1840. 
Bee.  18. 


Lord 
CoTTENHAM, 

L.C. 

[83] 


LOWE  v.  PENNINGTON. 

(10  L.  J.  Ch.  83— 84.) 

A.,  having  a  power  of  appointment,  by  will,  of  a  sum  of  4,000/.,  bequeathed 
several  pecuniary  legacies,  which  greatly  exceeded  the  amount  of  her  estate, 
exclusive  of  the  4,000/.,  and  then  bequeathed  to  L.  all  other  her  personal 
estate,  and  over  which  she  had  any  disposing  power.  The  will  did  not 
contain  any  reference  to  the  4,000/.,  or  to  any  power  of  appointment :  Held 
under  the  old  law  of  wills  that  the  power  was  well  executed  by  the  residuary 
bequest ;  and  that  L.  was  entitled  to  the  whole  sum  of  4,000/.,  to  the  exclusion 
of  the  legatees. 

A  testator,  after  directing  the  surplus  of  his  personal  estate  to 
be  invested,  and  bequeathing  several  legacies,  continued  as  follows : 


\\.)  188  a. 


(2)  2  Str.  1172. 
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"I  do  hereby  declare  it   to   be   my   will,  that  notwithstanding        Lowe 
anything  contained  to  the  contrary,  it  shall  be  lawful  for  my  wife     penning- 
by  her  last  will  and  testament  in  writing,  or  any  writing  in  the         TON, 
nature  of  or  purporting  to  be  her  last  will  and  testament,  or  any 
codicil  thereto,  to  give  or  dispose  of,  to  such  person  or  persons,  and 
in  such  parts,  shares  and  proportions  as  she  shall  think  proper, 
and  to  be  payable  and  paid  within  twelve  calendar  months  next 
after  her  decease,  out  of  the  said  surplus  of  my  personal  estate,  so 
directed  to  be  placed  at  interest  on  real  or  government  security  as 
aforesaid,  any  sum  not  exceeding  4,000/. ;  and  my  said  trustees,  or 
the  survivor,  &c.  shall  pay  accordingly  the  money  which  she  shall 
so  dispose  of :  but  if  my  wife  shall  omit  so  to  dispose  of  the  said 
sum  of  4,0002.  or  any  part  thereof,  then  and  in  such  case,  and  as  to 
so  much  of  the  said  4,0002.  as  she  shall  omit  so  to  dispose  of,  the 
power  hereby  given  respecting  the  same  shall  be  considered  as  void." 

The  testator  died  in  1825,  and  his  wife  made  her  will,  dated  the 
21st  of  June,  1884,  in  which  she  did  not  make  any  reference  to  her 
husband's  will,  or  to  any  specific  power  of  appointment.  She  thereby 
gave  several  legacies,  amounting  to  the  sum  of  8,500/.,  and  then 
bequeathed  the  residue  of  her  estate  in  the  following  terms :  I  give, 
devise,  and  bequeath  all  my  *household  furniture,  plate,  linen,  t  *84  ] 
china,  books,  and  all  and  singular  other  my  personal  estate  and 
effects  whatsoever  and  wheresoever,  and  over  which  I  have  any 
disposing  power,  and  all  my  real  estate,  to  my  said  niece,  Mary  Ann 
Lowe  (the  plaintiff),  her  heirs,  executors,  administrators,  and  assigns 
absolutely,  as  and  for  a  present  vested  interest,  for  her  sole,  separate, 
and  independent  use." 

The  testatrix  died  in  1886.  The  property  which  belonged  to 
her,  independently  of  the  4,000/.,  over  which  she  had  a  power  of 
appointment  by  virtue  of  her  husband's  will,  did  not,  either  at  the 
time  of  her  death  or  at  the  making  of  her  will,  exceed  750/.  or 
thereabouts. 

The  bill  was  filed  against  the  executors  and  residuary  legatees  of 
the  original  testator,  and  the  executor  and  legatees  of  the  testatrix ; 
and  prayed  a  declaration,  that  the  testatrix  had  executed  the  power 
of  appointment  in  favour  of  the  plaintiff  alone;  and  that  the  4,000/. 
and  interest  might  be  paid  over  to  her. 

9 

Mr.  G.  Richarth  and  Mr.  Wright,  for  the  plaintiff,  insisted,  that 
under  the  bequest  of  all  personal  estate  over  which  the  testatrix  had 
any  disposing  power,  the  4,000/.  would  pass  to  the  plaintiff. 
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It  was  contended,  on  the  other  hand,  on  behalf  of  the  legatees 
named  in  the  testatrix's  will,  that  as  she  never  had  any  estate  out 
of  which  the  legacies  could  be  paid,  except  this  sum  of  4,000/.,  she 
clearly  intended  that  they  should  be  paid  out  of  that  fund. 

Mr.  Wigram,  Mr.  Spcnce,  Mr.  Chandless,  Mr.  Younge,  Mr.  S. 
Sharpe,  and  Mr.  H.  Clarke,  appeared  for  different  defendants. 

[Bailey  v.  Lloyd  (l),  Trollope  v.  Linton  (2),  Adams  v.  Austen  (3), 
and  other  cases  were  cited.] 

The  Lord  Chancellor  held,  that  the  power  of  appointment  given 
by  the  testator  to  his  wife  over  the  4,000/.  was  well  executed  by  her 
will ;  and  that  the  plaintiff  was  entitled  to  that  sum :  the  costs  of 
the  testator's  executors  and  of  the  plaintiff,  to  be  paid  out  of  the 
fund.     No  other  costs  to  be  allowed. 


1840. 
Dee.  1 ,  6. 

Lord 
COTTENHAM, 

L.C. 
[106] 
[  •107  J 


NEWMAN  v.   WILLIAMS. 

(10  L.  J.  Ch.  106—108.) 

A  testatrix  bequeathed  all  the  residue  of  her  personal  estate  to  trustees, 
who  were  also  her  executors,  to  invest  and  pay  the  income  to  A.,  for  life, 
and  after  his  death,  to  pay  1,000/.  to  B.,  1,000/.  to  C,  and  the  residue  to 
D.,  E.,  and  F.  The  executors  ^ascertained  the  residue,  and  invested  it  as 
directed  by  the  will.  The  surviving  executor  afterwards  applied  part  of  the 
trust  fund  for  his  own  use  :  Held,  that  the  loss  which  was  thus  occasioned, 
must  be  borne  pro  rata  by  all  the  legatees ;  and  that  the  legatees  of  1,000/. 
were  not  entitled  to  their  legacies  in  full. 

Ann  Phillips,  by  her  will,  dated  the  2nd  of  January,  1818, 
bequeathed  all  her  personal  estate  to  John  Thomson  and  William 
Scott,  upon  trust,  to  invest  and  pay  the  income  to  the  testatrix's 
son,  N.  T.  Phillips,  for  his  life,  and  in  the  event  (which  happened) 
of  her  son  not  having  any  son  who  should  attain  twenty-one,  then 
she  gave  the  said  trust  estate  and  the  unapplied  part  (if  any)  of  the 
interest  and  dividends  which  should  arise  therefrom,  after  the 
decease  of  her  said  son,  in  manner  following — viz.  the  sum  of 
1,000/.  unto  the  widow  of  her  said  son,  if  he  should  leave  one,  the 
sum  of  1,000/.  unto  her  sister,  Elizabeth  Painter,  the  sum  of 
1,000/.  to  John  Thomson,  and  all  the  residue  unto  Philip  Phillips, 
the  brother  of  her  late  husband,  Rebecca  Phillips,  his  sister,  and 
Mary  Jones,  his  niece,  daughter  of  his  sister  Elizabeth  Jones,  or 
such  of  them  as  should  survive  her,  the  said  testatrix,  and  their, 


(1)  29  R.  R.  30(oRuss.  330). 

(2)  24  R.  R  211  (1  Sim.  &  St.  477). 


(3)  27  R.  R.  "108  (3  Rubs.  461). 
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his,    or    her    executors,    administrators,   and   assigns;    and   she      Newman 
appointed  John  Thomson  and  William  Scott  executors  of  her  will.    Williams. 

The  testatrix  died  in  1815,  and  it  appeared  from  the  Master's 
report,  that  the  residue  of  her  estate  had  been  ascertained  by  her 
two  executors,  and  invested  by  them  in  the  purchase  of  5,250/. 
Navy  5/.  per  cent.  Annuities,  which  were  afterwards  converted  by 
Act  of  Parliament  into  the  same  amount  New  4/.  per  cent.  Bank 
Annuities. 

William  Scott  survived  his  co-trustee,  John  Thomson,  and  sold 
out  5,000/.  new  4/.  per  cent.  Bank  Annuities,  and  applied  the 
proceeds  for  his  own  use.  In  January,  1830,  Scott  became 
bankrupt,  and  two  sums,  amounting  together  to  2,449/.  48.  9d., 
were  paid  by  his  assignees,  in  respect  of  the  money  due  from  him 
to  the  trust  estate,  and  had  been  invested  in  the  purchase  of 
2,854/.  4s.  Id.y  8/.  per  cent.  Consols,  and  the  250/.  4/.  per  cents, 
had  been  converted  into  the  same  amount  of  New  8£/.  per  cents. ;  and 
these  two  sums  constituted  all  the  trust  fund  which  now  remained. 

C.  S.  Williams,  the  first  defendant  on  the  record,  had  been 
appointed  by  the  Court  as  a  trustee  of  the  fund,  in  the  place  of 
W.  Scott. 

N.  T.  Phillips,  the  son  of  the  testatrix,  died  in  December,  1885, 
unmarried. 

The  plaintiffs  were  the  personal  representatives  of  John  Thomson, 
the  legatee  of  1,000/. ;  and  the  defendants  were  Mr.  Williams,  (the 
trustee,)  the  executor  of  Elizabeth  Painter,  the  other  legatee  of 
1,000/.,  Philip  Phillips,  and  Mary  Jones,  who  was  also  the  executrix 
of  Rebecca  Phillips. 

The  bill  prayed,  that  the  legacy  of  1,000/.  given  to  John 
Thomson,  together  with  interest  from  the  death  of  N.  T.  Phillips, 
(the  tenant  for  life,)  might  be  paid  to  the  plaintiffs,  and  that  a 
sufficient  part  of  the  trust  funds  might  be  sold  for  this  purpose. 

The  principal  question  in  the  suit  was,  whether  the  loss  which 
had  arisen  from  the  breach  of  trust  committed  by  Scott,  ought  to 
be  borne  proportion  ably  by  all  the  persons  entitled  to  the  said  trust 
fund,  or  whether  the  two  first-mentioned  legacies  of  1,000/.  ought 
to  be  paid  in  full,  and  the  ultimate  loss  be  thrown  upon  the  parties 
to  whom  all  "the  residue "  was  bequeathed.  The  Master  had 
found  in  favour  of  the  claim  of  the  legatees  of  1,000/.,  to  be  paid 
in  full. 

The  cause  now  came  on  for  further  directions.  No  exceptions 
had  been  taken  to  the  report. 
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Newman  Mr.  Beth  ell,  Mr.  Bomilly,  and  Mr.  Stuart,  for  the  legatees  of 
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Williams.  l,00OZ.,  contended,  that  this  case  was  not  different  from  ordinary 
cases  of  a  deficiency  of  assets,  and  that  in  cases  of  such  a  descrip- 
tion, the  residuary  legatees  must  lose  the  benefits  which  were 
intended  for  them  :  and  that  the  case  of  Dyose  v.  Dyose  (l)  must  be 
treated  as  overruled. 

Mr.  Wig  ram  and  Mr.  W.  M.  James,  for  the  legatees  of  the 
residue,  insisted,  that  the  residuary  legatees  ought  not  to  suffer  by 
a  devastavit  committed  after  the  residue  had  been  ascertained :  that 
[  *108  ]  the  Master  had  found  that  the  clear  residue  had  been  *  ascertained 
before  the  devastavit,  and  that  from  that  time  Scott  ceased  to  act  as 
executor,  and  became  a  trustee,  and  that  all  the  cestuis  que  trust 
must  bear  the  loss  pro  rata:  Page  v.  Leapingivell  (2),  Ex  parte 
Chadwin(3),  Byrchall  v.  Bradford  (4) ,  Phillipo  v.  Mannings  (5), 
Willmott  v.  Jenkins  (6). 

Mr.  Bethell  replied. 

Dee. «.       The  Lord  Chancellor  : 

This  case  was  that  of  an  executor  who  was  guilty  of  a  devastavit. 
It  was  a  question  between  the  residuary  legatees  and  the  particular 
legatees.  The  party  who  has  occasioned  the  loss,  is  one  of  the 
executors  who  was  also  a  trustee ;  "  and  if  he  retained  the  legacies 
in  his  hands,  not  as  assets  of  the  testatrix,  but  as  trustee  of  the 
legacies,  then  the  principles  which  would  apply  to  another  trustee, 
must  apply  to  him.  He  is  no  longer  clothed  with  the  character  of 
executor,  but  is  as  to  the  legacies  a  mere  trustee  "  (7).  In  this 
case,  the  party  who  made  default,  has  thrown  off  the  character  of 
executor,  and  has  assumed  that  of  trustee.  It  is  true,  the  amount 
of  some  of  the  shares  is  specified,  and  the  gift  to  others  is  of  the 
residue  of  the  personal  estate.  When  the  testatrix  made  her  will, 
the  amount  of  the  trust  fund  was  not  ascertained ;  the  amount  of 
all  the  shares  could  not,  therefore,  be  specified ;  but  when  the 
estate  was  administered,  and  the  residue  invested,  all  the  shares 
were  ascertained,  and  the  executor  became  the  trustee  of  the  fund 
for  such  cestuis  que  trust,  and  on  such  trusts ;  and  it  is  in  such 

(1)  1  P.  Wms.  305.  (6)  49  R.  R.  393  (1  Beav.  401). 

(2)  11  B.  11.  234  (18  Ves.  463).  (7)  23  R.  R.  at  p.  208  (6Madd.  241). 

(3)  19  R.  R.  219  (3  Swanst.  380).  His  Lordship  also  referred  to  Ex  i»trt? 

(4)  23  R.  R.  204  (6  Madd.  235).  Chuhvin,  19  R.  R.  219. 

(5)  45  B.  R.  63  (2  My.  &  Cr.  309). 
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shares  that  the  losses  must  be  borne.     In  Sleech  v.  Thorington  (l),      Newman 
the  gift  of  the  remaining  part  of  the  stock  was  as  specific  as  the    Williams. 
gift  of  the  other.     Page  v.  LeapingweU  and  the  other  cases  referred 
to,  all  establish  the  rule  upon  which  this  case  must  be  decided : 
and  the  fund  being  that  of  all  the  parties,  they  may  have  their 
costs  as  between  solicitor  and  client. 


WALKER  v.   LORD   ABINGDON.  "*'• 

April  30. 
(10  L.  J.  Ch.  289—296 ;  S.  C.  o  Jur.  714.)  May  5. 

Copyholds  for  life  or  lives  are  not  renewable  except  at  the  will  of  the  lord  ^ord 

unless  a  special  custom  of  the  manor  can  be  proved  for  renewal  on  payment   Cottenham, 
of  a  fine  certain.  L.C. 


On   the   13th   of  March,   1829,  Thomas   Richard   Walker   and 

Joseph   Locke  filed  their  bill  against  Lord  Abingdon,  as  lord  of 

the  manor  of  Bechley  with  Horton,  in  the  county  of  Oxford,  from 

which  it  appeared  that  at  a  court  holden  for  that  manor,  on  the 

25th  of  April,  1808,  one  Ledwell,  the  last  surviving  life  named  in  a 

copy  of  court  rolls  of  that  manor,  dated  the  18th  of  October,  1776, 

was  admitted  tenant  of  certain  copyhold  lands  situate  within  the 

said  manor  of  Bechley,  and  that  at-  the   same  court,  Ledwell 

surrendered  into  the  hands  of  the  lord  of  the  manor,  according  to 

the  custom  of  the  manor,  the  same  copyhold  lands,  "to  the  intent 

and  purpose  that  the  lord  of  the  manor  might  re-grant  the  aforesaid 

premises,  with  the  appurtenances,  unto  John  Mackaness,  or  such 

other  person  or  persons,  and   for  such   life  or  lives,  estate  or 

interest,   as   should  be  agreed  upon  between  the  lord  and  John 

Mackaness."     John  Mackaness  was  not  admitted  tenant,  nor  was 

any  grant  made  to  him  of  the  copyhold  premises,  in  pursuance  of 

the  surrender.     By  an  indenture  of  mortgage,  dated  the  14th  of 

July,  1818,  John  Mackaness,  who  was  then  indebted  to  Walker  and 

Locke,  covenanted  with  those  persons  for  payment  of  his  debt,  and 

that  he,  his  heirs,  &c.  would,  at  the  request  of  Walker  and  Locke, 

procure  himself,  or  themselves,  or  John  Mackaness,  or  his  heirs,  to 

be  duly  admitted  tenant  or  tenants  to  the  copyhold  premises,  and 

would,  immediately  on  such  admission,  surrender  the  same  to  the 

use  of  Walker  and  Locke,  their  heirs  and  assigns,  during  the  life 

of  Ledwell,  or  for  all  such  further  estate  and  interest  as    John 

Mackaness  then  had  or  was  entitled  to,  or  which  he,  his   heirs, 

executors,  or  administrators  should  or  might  thereafter  have  or  be 

(1)  2  Ves.  Sen.  560. 
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entitled  to  in  the  copyhold  premises,  under  the  surrender  thereof 
to  him,  or  would  procure  the  copyhold  premises  to  be  granted 
immediately  from  the  lord  to  Walker  and  Locke,  their  heirs  and 
assigns,  for  the  life  of  Ledwell,  or  such  further  estate  and  interest 
as  John  Mackaness  then  had  therein.     Walker  and  Locke  entered 
into  possession   of  the  copyhold  premises  immediately  after  the 
execution  of  the  last-mentioned  indenture,  and  continued  in  such 
possession   until   January,  1829,  when   the  lord  (having  recently 
only  ascertained  that  Ledwell  had  been  dead  since  the  year  1809) 
entered  into  possession  of  the  copyhold   premises,  and  insisted 
*that  by  the  death  of  Ledwell  all  the  interest  of  John  Mackaness, 
in  the  copyhold  premises,  by  virtue  of  the  surrender  of  the  25th  of 
April,  1803,  ceased,  and  that  he,  as  lord  of  the  manor,  was  entitled 
thereto  beneficially.      The  bill  charged  that  under  the  surrender 
from  Ledwell,  John  Mackaness  became  entitled  to  have  a  grant 
made  of   the  copyhold  premises  to  him  for  his  life,  or  to  some 
person  or  persons  for  his  or  their  life  or  lives,  according  to  the 
direction  of  John  Mackaness,  and  that  John  Mackaness  was  then 
residing  out  of  the  jurisdiction,  but  that  under  the  indenture  of  the 
14th  of  July,  1818,  the  plaintiffs  were  in  equity  entitled   to  the 
same  rights  under  the  surrender,  as  John  Mackaness  might  have 
had  thereunder ;  and  by  the  prayer  it  was  asked,  that  the  defen- 
dant might  be  compelled  to  make  one  or  more  grant  or  grants  to 
the  plaintiffs,  or  one  of  them,  for  their  or  his  lives  or  life,  or  to 
some  other  person  by  the  direction  of  the  plaintiffs  for  their  or 
his  lives  or   life,   of   the   premises  comprised   in   the  admittance 
of  Ledwell,  and  the  surrender  to  John  Mackaness,  or  such  other 
grant  or  grants  of  the  premises  as  John  Mackaness  was,  or  as  the 
plaintiffs,  deriving  title  through  him,  were  entitled  to  have  made, 
according  to  the  custom  of  the  manor,  and  that  the  plaintiffs  might 
deliver  up  the  possession  of  the  premises  comprised  in  the  surrender 
to  the  plaintiffs. 


[Various  proceedings  were  taken,  and  several  orders  were  made 
in  the  cause  by  the  Master  of  the  Rolls  which  are  fully  stated  in 
the  judgment  of  the  Lord  Chancellor,  and  the  defendant  appealed 
from  those  orders.] 


[  *29l  ]  Mr.  Tinney,  Mr.  WiUcock,  and  Mr.  Eade,  for  the  respondent: 

*     *     We  claim  a  grant  of  the  copyhold  for  such  life  or  lives  as 
Mackaness  would   have   been   entitled  to  call  for  at  the  date  of 


VOL.  LVI.] 


1841.     CH.     10  L.  J.  CH.  291—298. 


141 


the  surrender  by  Ledwell,  Mackaness  having  an  interest  in  the 
copyhold,  independently  of  Ledwell,  for  the  lord,  by  his  steward, 
accepted  the  surrender  of  the  premises  from  Ledwell,  on  the 
condition  of  regranting  the  same,  at  least  for  the  life  of  Mackaness. 
Nor  can  the  lord  insist  on  the  amount  of  the  fine  being  at  his  own 
absolute  discretion,  but  only  on  a  fair  and  reasonable  fine : 
Sheppard  v.  Woodford  (l),  Wilson  v.  Hoare  (2). 

It  is  immaterial  whether  or  not  Mackaness  applied  to  the  lord 
for  the  grant  during  the  lifetime  of  Ledwell,  who  died  in  1809,  the 
lord  having  held  no  general  court  baron  between  the  years  1803 
and  1813  :  Kerhys  case  (3),  King  v.  horde  (4). 

Mr.  John  Stuart,  Mr.  Hodgson  and   Mr.  J.  Russell,  for   the 
defendant : 

In  the  case  of  copyholds  for  lives,  a  party  claiming  a  renewal 
from  the  lord  of  the  manor,  must  show  a  right  of  admission  to  the 
copyholds,  on  payment  of  a  fine  certain:     Wharton  v.  King  (5), 

Duke  of  Grafton  v.  Horton  (6). 

*  *  *  *  ♦ 

The  simple  point  is,  whether  or  not  there  is  a  custom  in  the 
manor  to  renew,  there  being  no  fine  certain  proved  to  exist,  and 
no  distinct  estate  is  given  to  Mackaness.  *  *  *  As  to  the 
surrender,  the  lord  cannot  prevent  the  entry  of  it  by  the  steward 
on  the  rolls ;  and  such  entry  is  not  binding  on  the  lord,  inasmuch 
as  anything  may  be  declared  in  the  surrender ;  and,  the  steward 
being  only  a  ministerial  officer,  he  is  unable  to  accept  on  the 
part  of  the  lord  a  surrender  which  is  even  in  direct  contradiction 
to  the  custom  of  the  manor.  In  addition  to  all  this,  it  is  a  fact 
that  the  present  lord  was  at  the  time  of  the  surrender  in  question 
an  infant,  and  therefore  not  bound  by  it. 

The  Lobd  Chancellor  : 

This  appeal  calls  upon  me  to  review  proceedings  which  com- 
menced with  a  decree  in  1830,  and  from  the  time  the  decree  was 
pronounced  the  defendant  had  just  as  much  knowledge  of  the  case 
which  he  now  presents  to  my  consideration,  as  he  can  have  at  the 
present  moment ;  and  it  is  certainly  much  to  be  lamented,  after  the 
lapse  of  ten  years,  during  which  period  both  parties  have  been 
engaged  in  litigation,  and  great  expense  has  been  incurred,  that  he 
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(1)  52  R.  R.  857  (5  M.  &  W.  608). 

(2)  2  B.  &  Ad.  350. 

(3)  Freem.  192. 


(4)  Cro.  Cas.  204. 

(5)  3  Anst.  659.     See  4  R.  R.  833,  w. 

(6)  2  Br.  P.  C.  284. 
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should  find  a  question  raised,  which  might  just  as  well,  and  indeed 
better,  have  l)een  raised  and  decided  in  the  year  1830,  than  in  the 
year  1841.  The  practice  of  the  Court  affords  parties  the  means  of 
preventing  that  inconvenience ;  and  if  they  do  not  choose  to  avail 
themselves  of  it,  they  are  not  entitled  to  any  commiseration  for  the 
expense  and  inconvenience  they  are  exposed  to  ;  but  those  who  are 
opposed  to  them  have  certainly  very  great  cause  of  complaint,  that 
they  are,  after  so  much  expense  has  been  incurred,  called  on  to 
defend  a  case  which  has  been  so  long  decided  in  their  favour. 
They,  however,  might  have  taken  the  means  of  having  that  either 
brought  speedily  to  a  consideration,  or  else  to  have  been  made 
conclusive  long  before  the  present  time.  After  such  a  lapse  of  time 
the  Court  would  certainly  feel  every  disinclination  to  disturb  pro- 
ceedings which  have  been  so  long  established  and  considered  as 
laying  down  the  rule  between  the  parties,  but  there  being  nothing 
to  prevent  them  from  calling  under  review  the  proceedings  which 
took  place  in  1830,  although  followed  by  long  protracted  and 
expensive  proceedings,  I  am  bound  to  look  at  the  case  according  to 
what  appears  to  me  to  be  the  rule  of  law.  That  must  be  so  under 
any  circumstances,  but  it  is  peculiarly  the  rule  of  the  Court  to 
decide  on  the  case  as  it  appears,  and  without  reference  to  the 
conduct  of  the  parties,  when  it  raises  a  question  of  considerable 
importance  in  point  of  law,  and  which,  if  decided  one  way,  would, 
in  my  view  of  the  case,  lead  to  great  embarrassment  and  uncertainty 
as  to  the  rule  of  law  applicable  to  property  of  considerable  amount. 
Now  the  object  of  the  suit  (which  was  instituted  by  the  plaintiffs 
claiming  under  Mr.  Mackaness)  was  to  have  certain  copyhold 
premises  granted  under  a  surrender  made  by  William  E.  Ledwell, 
who  was  the  tenant  of  the  copyholds  for  life.  (Here  his  Lordship 
read  the  terms  of  the  surrender.)  There  was  no  admittance  upon 
the  surrender,  and  Mr.  Mackaness  having,  as  he  states,  the  right 
to  be  admitted  to  some  estate  under  that  surrender,  assigned  and 
conveyed  all  his  interest  in  the  property  to  the  plaintiffs  to  secure 
a  debt  due  to  them  from  him. 

The  bill  rests  the  title  entirely  upon  that  surrender,  and  is 
entirely  silent  as  to  any  agreement  or  understanding  or  contract 
between  the  lord  and  Ledwell,  who  surrendered,  or  Mackaness,  the 
surrenderee,  and  puts  the  case  entirely  upon  the  effect  of  that 
surrender  and  the  custom  of  the  manor,  upon  which  that  surrender 
was  to  operate. 

Now  this  is  beyond  all  doubt,  from  the  language  of  the  bill;  it  is 
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put  so  distinctly  as  not  to  leave  any  room  for  doubt  as  to  that  being 
the  ground,  and  the  only  ground,  upon  which  the  plaintiffs  rest 
their  case ;  for  they  state  "  that  John  Mackaness  became  entitled 
to  have  a  grant  made  of  the  said  copyhold  premises  to  him,  the 
said  John  Mackaness,  for  his  life,  or  some  other  person  or  persons 
for  his  or  their  life  or  lives,  according  to  the  direction  of  the  said 
John  Mackaness."  Now  it  is  not  attempted  to  be  shown  that  any 
agreement  ever  took  *place  between  the  lord  and  Ledwell,  or 
Mackaness ;  indeed,  no  such  agreement  is  alleged.  It  appears 
that  Ledwell,  the  surviving  life,  the  surrenderor,  died  in  1809,  and 
it  does  not  appear  that  that  was  known  to  the  lord  till  1829 ;  but 
in  1829,  the  fact  coming  to  the  lord's  knowledge  that  Ledwell, 
the  surrenderor,  had  died,  the  lord  entered  into  possession  of  the 
premises. 

[His  Lordship  then  stated  the  prayer  of  the  bill  (see  ante,  p.  140), 
and  continued  as  follows :] 

Now  Lord  Abingdon,  in  his  answer  to  this  bill,  denies  that  there 
was  any  such  custom  as  alleged  in  the  bill,  or  any  custom  under 
which  the  tenant  for  life  had  a  right  to  surrender  in  favour  of  any 
other  person  to  be  admitted  as  tenant  for  life,  in  his  place  or  for 
any  interest.  He  puts  that  point  directly  in  issue  upon  the  plead- 
ings. The  cause  came  on,  on  the  17th  of  July,  1880,  for  hearing, 
without  any  evidence,  when  the  late  Master  of  the  Bolls,  Sir  John 
Leach,  ordered  it  to  be  referred  to  the  Master  to  inquire  whether, 
according  to  the  custom  of  the  manor,  and  the  effect  of  the  surrender 
by  Ledwell,  there  remained  on  the  death  of  Ledwell  any  and  what 
right  and  interest  in  John  Mackaness,  or  any  person  claiming  under 
him,  to  demand  any  and  what  grant  from  the  lord  of  the  said 
manor  of  the  copyhold  in  question.  Now  undoubtedly  that  was  an 
inquiry  which  could  only  be  justified  upon  there  being  a  custom 
stated  in  the  pleadings,  which  would  be  a  good  custom  at  law,  on 
which  to  support  the  plaintiff's  title.  The  Court  is  always  very 
unwilling,  after  an  inquiry  has  been  had,  to  disturb  a  decree,  which 
merely  seeks  further  information  ;  but  there  must  be  something  in 
the  proceeding,  upon  which  that  further  information  can  operate  ; 
and,  if  a  custom  is  stated,  which  cannot  support  the  plaintiff's  title, 
then,  beyond  all  doubt,  it  is  the  duty  of  the  Court  to  decide  on  the 
case,  as  it  appears  on  the  pleadings,  and  not  put  the  parties  to  the 
expense  of  an  inquiry  which  cannot  by  possibility  end  in  any  good 
result  to  either  of  them.  The  Master  made  his  report  in  the  year 
1881,  and  stating  what  information  he  had  been  able  to  obtain  as 
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to  the  custom  of  the  manor,  he  comes  to  the  conclusion  that  there 
was  no  custom  ;  he  negatived,  in  fact,  the  point  which  it  was  the 
object  of  the  inquiry  to  elucidate,  upon  which  exceptions  were  taken 
by  the  plaintiffs  to  the  Master's  finding,  and  thereby  the  plaintiffs 
"  insisted  that  the  Master  ought  to  have  stated  that,  according  to 
the  custom  of  the  manor,  and  the  effect  of  the  surrender  of  the 
25th  of  April,  1803,  there  remained  on  the  death  of  William  E. 
Ledwell,  in  John  Mackaness,  or  some  person  claiming  under  him, 
a  right  to  demand  a  grant  from  the  lord  of  the  copyholds  in  question 
in  this  cause,  to  hold  for  such  life  or  lives,  estate  or  interest,  estates 
or  interests,  as  should  be  agreed  upon  between  the  lord  and  John 
Mackaness,  or  otherwise  for  the  life  of  John  Mackaness."  Now, 
that  is  a  very  singular  proposition  to  raise  upon  an  exception,  there 
being  no  evidence  nor  any  allegation  of  any  such  agreement  having 
taken  place.  When  that  exception  came  on  to  be  argued,  it 
appeared  to  the  Master  of  the  Bolls  that  Mackaness,  who  was  out 
of  the  jurisdiction,  but  not  proved  to  be  so,  was  a  necessary  party, 
and  that  the  cause  could  not  proceed  without  his  being  brought 
before  the  Court,  or  the  cause  of  his  absence  accounted  for.  The 
cause  therefore  stood  over,  and  a  supplemental  bill  was  filed,  which 
resulted  in  the  production  of  evidence,  showing  that  Mackaness  was 
out  of  the  jurisdiction ;  and  on  the  cause  coming  on  again  in  the 
year  1832,  the  exception  was  allowed. 

Now  the  exception,  having  been  allowed,  of  course  was  allowed 
in  the  terms  in  which  it  is  stated,  viz.  that  the  lord  was  bound  to 
make  a  grant  of  the  copyholds  for  such  life  or  lives  as  should  be 
agreed  upon  between  him  and  Mackaness.  Beyond  all  doubt,  if  he 
had  come  to  any  agreement  between  himself  and  Mackaness,  there 
was  no  other  person  had  a  right  to  *interfere  to  prevent  him 
making  the  grant,  but  such  an  exception  could  never  be  properly 
allowed,  because  it  raised  no  proposition  on  which  the  rights  of  the 
parties  could  possibly  be  adjudicated. 

These  exceptions  having  been  allowed,  the  cause  was  heard  for 
further  directions ;  and  then  arose  the  question,  which,  after  all, 
was  the  first  and  vital  question  to  be  decided,  viz.  what  was  to  be 
the  fine  ?  There  is  no  custom  stated,  nor  could  any  be  stated,  that 
the  lord  was  bound  to  put  in  any  new  life  the  party  chose  to  suggest 
to  him,  without  any  remuneration ;  that  was  not  pretended  :  then 
the  question  was,  what  fine  was  to  be  paid  for  substituting  Mr. 
Mackaness's  life  for  Mr.  Ledwell's.  It  appears  they  were  nearly  of 
the  same  age ;  but  if  the  lord  was  bound  to  put  in  a  new  life  at  all, 
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he  was  bound  to  do  it  whatever  the  age  might  be  ;  and  that  raised 

a  question  which,  if  it  had  been  raised  before,  would  have  struck  at 

the  propriety  of  all  the  proceedings,  because  the  fine  was  a  fine  not 

certain,  nor  a  fine  supported  by  custom:  this  fact  struck  at  once  at 

the  root  of  the  alleged  custom.     From  that  time  (1882)  the  parties 

seem  to  have  been  labouring  in  the  Master's  office  to  come  to  some 

conclusion  as  to  what  should  be  the  fine,  nobody  contending  it  was 

part  of  the  custom  that  there  should  be  no  fine ;  and  then  different 

modes  of  calculation  are  resorted  to,  with  reference  to  the  difference 

of  the  ages  of  the  two  lives,  and  a  variety  of  other  speculations, 

without  any  foundation,  were  resorted  to,  as  to  what  was  reasonable 

and  proper  to  be  assessed  as  the  fine  to  be  paid  to  the  lord  for  the 

change  of  lives.     Now  it  is  very  strange  that  any  case  should  have 

arrived  at  that  state,  but  such  being  the  state  of  things,  it  was 

singular  indeed  that  it  should  not  at  once  have  occurred  to  the 

parties  that  the  prior  proceedings  could  not  be  accurate. 

Now  the  whole  of  the  proceedings,  and  the  statement  of  the 
Master  as  to  the  Court  rolls,  by  way  of  custom,  show  that  there  is 
no  custom  as  to  the  fine  at  all ;  that,  although  there  are  instances 
in  which  a  tenant  has  surrendered  the  life  estate,  and  one  has  been 
admitted  for  one  or  more  lives,  and  that  a  fine  has  been  paid,  it  was 
matter  evidently  of  arrangement  between  the  lord  and  the  in-coming 
tenant  what  that  fine  should  be.  There  is  not  only  no  evidence  of 
the  custom,  but  no  case  stated  as  to  what  the  fine  payable  is. 

The  case  then  comes  to  this :  the  copyhold  tenant  for  life  sets  up 
a  custom  by  which  he  has  a  right  to  surrender  his  life  estate,  and 
call  upon  the  lord  to  admit  another  life  in  his  place,  there  being  no 
custom  as  to  what  fine  is  to  be  paid  on  such  occasion  ;  that  is,  no 
new  proposition,  no  new  custom,  because,  although  it  was  the 
subject  of  decision  in  Wharton  v.  King,  it  was  also  the  subject  of  a 
decision  of  a  much  higher  authority  than  the  case  of  Wharton  v. 
King,  inasmuch  as  it  was  decided  in  The  Duke  of  Grafton* 8  case  (l), 
where  Lord  Kino  directed  an  issue,  to  try  a  custom  of  renewal 
similar  to  the  one  set  up  in  the  present  case,  and,  upon  appeal  to 
the  House  of  Lords,  the  decree  of  Lord  Kino  was  reversed,  and  the 
bill  was  dismissed,  on  the  ground  that  there  was  no  such  custom 
stated  as  could  in  law  be  supported.  Then  followed  Lord  Hard- 
wicke's  decision  in  Lord  Abergavenny's  case  (2),  and  then  comes 
Wharton  v.  King,  which  (acting  on  those  authorities,  laying  down 
no  new  law,  but  finding  the  law  settled  by  the  highest  authority, 

(1)  2  Br.  P.  C.  284.  (2)  4  R.  B.  833  (3  Anst.  659,  n.). 
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viz.  that  of  the  House  of  Lords,  and  followed  by  the  decision  of 
Lord  Hardwicke,)  finally  established,  or  rather  recognized  the  law 
as  previously  established,  as  to  which  no  question  has  since  been 
raised,  namely,  that  a  custom  is  not  good  by  which  a  tenant  for  life 
claims  a  right  to  surrender  his  life  estate,  and  to  call  upon  the  lord 
to  introduce  another  life  in  his  place,  unless  there  be  a  fine  certain. 

Well,  then,  this  case  comes  identically  within  the  principle  of  the 
two  cases  I  have  referred  to ;  and  the  frame  of  the  pleadings,  and 
the  way  in  which  the  case  is  got  up  by  the  plaintiffs,  is  such  as  to 
exclude  the  only  argument  that  could  be  raised  in  the  face  of  all 
those  cases,  namely,  that  the  lord  had,  in  some  way  or  other,  bound 
himself  to  admit  to  some  estate  or  other,  John  Mackaness,  by  what 
is  called  the  acceptance  of  the  surrender.  It  does  not  appear  that 
the  lord  did  anything  with  reference  to  the  surrender.  It  appears 
♦that  the  tenant  for  life  thought  proper  to  surrender  into  the  hands 
of  the  steward,  and  then  little  more  was  done  till  this  question 
arose  between  those  who  claim  from  John  Mackaness  and  the  lord. 

Now  I  am  quite  sure  if  any  such  question  should  be  raised  as 
obligatory  on  the  lord,  it  does  not  arise  in  the  present  case.  The 
case  is  put  entirely  upon  custom,  and  the  facts  elicited  by  what  the 
Master  finds  has  taken  place  show  that  the  custom,  according  to  the 
facts,  is  a  custom  which  cannot  in  law  be  supported.  It  does  appear 
to  me,  therefore,  looking  at  what  took  place  in  1830,  and  previously 
to  that  period,  that  I  am  bound  to  state  that  the  reference  of  1830 
ought  not  to  have  been  made,  and  that  all  the  subsequent  proceed- 
ings are  founded  in  error,  and  the  whole  must  be  reversed  and  the 
bill  dismissed,  as  it  ought  to  have  been  in  1830;  but  I  cannot 
dismiss  it  with  costs,  because  the  party  who  now  raises  the  question 
has  been  the  means  of  the  heavy  expense  which  has  been  incurred, 
by  acquiescing  in  the  decree  of  that  year,  1830,  up  to  the  present 
moment,  when  he  ought  to  have  taken  a  very  different  course. 


1841. 
April  28. 

Shadwell, 
V.-C. 

[302  ] 


BISHOP    v.    BISHOP. 

(10  L.  J.  Ch.  302.) 

If  timber  be  cut  down  upon  estates,  of  which  a  widow  is  dowable,  before 
her  dower  is  set  out  by  metes  and  bounds,  the  dowress  is  entitled  during 
her  estate  to  the  income  arising  from  one-third  of  the  fund  produced  by  the 
sale  of  the  severed  timber. 

The  plaintiff  was  the  heir-at-law  of Bishop,  deceased,  and 

the  defendant  was  the  widow,  and  as  such  was  found  to  be  dowable 
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of  certain  estates  which  belonged  to  her  late  husband.  By  an 
order  made  in  the  cause,  certain  timber  growing  upon  the  estate 
had  been  cut  down  and  sold ;  and  it  became  a  question,  whether 
the  widow  was,  or  was  not,  entitled  to  receive  for  her  life  one-third 
of  the  dividends  of  the  fund  produced  by  the  sale  of  the  timber. 

Mr.  Chaiidle88f  for  the  plaintiff : 

The  timber  has  been  properly  cut,  being  done  under  the  order  of 
the  Court,  and  therefore  the  plaintiff  is  not  in  such  a  position  as 
would  induce  the  Court  to  exclude  him  from  any  benefit  arising 
from  the  severance  of  the  timber,  to  which  as  heir  he  is  legally 
entitled.  There  is  no  equity  for  the  widow  to  obtain  any  benefit  in 
respect  of  her  right  to  dower,  which  she  would  not  have  at  law. 
Now,  at  law  the  widow  would  not  be  entitled  to  any  specific  part  of 
the  estate,  until  it  had  been  set  out  by  metes  and  bounds :  that  has 
never  been  done.  It  would  seem  to  follow,  that  it  is  impossible  to 
declare  the  widow  entitled  to  any  portion  of  this  fund. 

Mr.  Purvis,  for  the  defendant,  the  widow. 

The  Vice-Chancellor  : 

The  heir  could  not  have  any  right  as  against  the  dowress  to 
denude  the  estate  of  the  timber.  Her  estate  is  an  estate  for  life, 
impeachable  for  waste ;  and  in  this  respect  she  must  have  the  same 
right  as  another  tenant  for  life  impeachable  for  waste.  I  think  the 
defendant  is  entitled  to  one-third  of  the  income  of  the  money 
produced  by  the  sale  of  the  timber  from  the  estates  of  which  she 
is  dowable. 


Bishop 
Bishop. 


CHANCERY    COURT    IN    IRELAND. 


WALL  v.  WEIGHT. 

(1  Dr.  &Wal.  1—11.) 

In  a  deed  the  extensive  and  ordinary  signification  of  the  word  "  heirs  " 
will  be  limited,  where  the  intention  of  the  parties  to  the  deed  is  perfectly 
apparent :  therefore,  where  by  a  deed  of  settlement  after  marriage,  certain 
premises  were  conveyed  to  trustees  to  the  use  of  A.  the  husband  for  life, 
remainder  to  trustees  to  preserve  contingent  remainders,  remainder  to  the 
use  of  B.  (the  eldest  son  of  A.)  and  the  heirs  of  the  said  B.,  and  for  default 
thereof,  to  the  use  of  C.  the  second  son,  and  all  and  every  the  other  sons 
severally  and  successively  in  tail  male,  remainder  to  the  use  of  the  daughters, 

10—2 
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share  and  share  alike,  as  tenants  in  common  in  tail  male,  with  remainders 
over ;  B.  having  died  without  issue : 

Held,  that  B.  having  been  only  tenant  in  tail,  under  the  limitations  in 
the  settlement,  on  his  decease  without  issue  male,  C.  the  second  son  was 
entitled  but  to  an  estate  in  tail  male,  and  did  not  take  as  heir-at-law  to  his 
brother  B. 

[In  this  case  John  Despard,  the  second  son  of  Francis  Despard, 
the  eldest  son  of  William  Despard  the  elder,  had  come  into  posses- 
sion of  certain  settled  property  npon  the  death  of  his  elder  brother 
William  Despard  the  younger,  under  the  limitations  of  a  settlement 
dated  the  16th  of  April,  1802;  and  the  question  arose  whether 
William  Despard  the  younger  had  succeeded  to  the  property  as 
tenant  in  fee  simple  or  as  tenant  in  tail,  with  remainder  to  John 
Despard  in  tail.] 

The  limitations  in  the  deed  of  settlement  of  the  16th  of  April, 
1802,  upon  the  construction  of  which  the  Court  was  called  to 
decide,  were  as  follows : 

"  To  the  use  of  William  Despard  [the  elder,  since  deceased],  and 
his  assigns,  for  and  during  the  term  of  his  natural  life,  with 
remainder  to  trustees  to  preserve  contingent  remainders,  with 
remainder  to  trustees  for  a  term  of  500  years,  for  certain  purposes 
in  the  said  deed  mentioned  and  set  forth,  and  subject  thereto  and 
to  the  trusts  thereof,  to  the  use  of  Francis  Despard  [since  deceased], 
and  his  assigns,  for  and  during  the  term  of  his  natural  life,  with 
remainder  to  trustees  to  preserve  contingent  remainders,  and 
subject  thereto,  then  to  the  use  and  behoof  of  William  Despard 
the  younger  (l),  eldest  son  *of  the  said  Francis  Despard  and  Maria 
Despard  his  wife,  and  to  the  heirs  of  the  said  William  Despard, 
and  for  default  thereof,  then  to  the  use  and  behoof  of  the  second, 
third,  fourth,  fifth,  and  of  all  and  every  other  the  son  and  sons  of 
the  body  of  the  said  Francis  Despard,  on  the  body  of  the  said 
Maria  Despard,  to  be  begotten  severally  and  successively,  and  in 
remainder  one  after  another  as  they  and  every  of  them  shall  be  in 
seniority  of  age  and  priority  of  birth,  and  of  the  several  and 
respective  heirs  male  of  the  body  and  bodies  of  all  and  every  such 
son  and  sons  lawfully  issuing,  the  elder  of  such  sons,  and  the  heirs 


(1)  William  Despard  the  younger 
had  died  unmarried,  leaving  John 
Despard,  his  next  brother,  his  heir-at- 
law,  and  John  Despard  had  since  died 
unmarried,  leaving  his  only  sister, 
Catherine  Despard,  his  heir-at-law. 
Neither  of  the  two  sons  of  Francis 


had  suffered  a  recovery,  but  John  had 
mortgaged  the  property  to  the  plaintiff, 
and  the  dispute  now  arose  whether 
Catherine  (now  the  wife  of  William 
Wright)  took  the  property  at  John's 
death  subject  to  or  free  from  the 
mortgage. — O.  A.  S. 
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male  of  his  body  lawfully  issuing  always  to  be  preferred,  and  to       Wall 

take  before  the  younger  of  such  son  and  sons,  and  the  heirs  male      Wright. 

of  his  and  their  body  and  bodies  issuing ;  and  for  default  of  such 

issue,  then  to  the  use  and  behoof  of  all  and  every  the  daughters, 

if  more  than  one,  of  the  said  Francis  Despard  on  the  body  of  the 

said  Maria,  begotten   or  to   be  begotten,   to   be  equally   divided 

amongst  them  share  and  share  alike,  as  tenants  in  common  and 

not  as  joint  tenants,  and  of  the  several  and  respective  heirs  male 

of  the  bodies  of  all  and  every  such  daughters  lawfully  issuing,  &c. ; 

and  in  case  all  such  daughters  but  one  shall  happen  to  die  without 

issue,  or  if  there  should  be  but  one  such  daughter,  then  to  the  use 

of  such  only  daughter  and  the  heirs  of  her  body  lawfully  issuing ; 

and  for  default  of  all  such  issue,  then  to  the  use  of  all  and  every  the 

son  and  sons  of  the  said  Francis  Despard,  on  the  body  of  any 

after-taken  wife ;  and  for  default  of  all  such  issue,  then  to  the  use 

of   the  said  William  Despard  the  elder,  his  heirs  and   assigns 

for  ever." 

Mr.  Moore,  and  Mr.  P.  Walsh,  for  the  plaintiffs  [cited  Lee  v. 
Brace  (l),  Idle  v.  Cook  (2),  and  Abraham  v.  Tivigg  (3)] : 

From  these  cases  it  would  appear,  that  however  strong  and  plain  [  8  J 
the  intention  of  the  parties  to  limit  the  estate  to  heirs  of  the 
body  may  seem,  still  this  Court  has  almost  invariably  felt  itself 
bound  in  construing  a  deed  to  reject  the  intention,  and  give  to  this 
word  "  heirs  "  its  natural  meaning,  unless  it  be  restrained  by  some 
express  and  particular  words. 

Mr.  Blacklmrne,  and  Mr.  Molyneua;  for  the  defendants  [cited 
Doe  d.  Littledale  v.  Smeddle  (4)]. 

The  Lord  Chancellor  :  [  1 1  ] 

In  this  case  my  mind  is  perfectly  free  from  doubt.  The  general 
rule  of  law  is,  that  even  in  a  deed  the  extensive  and  ordinary 
signification  of  the  word  "heirs"  will  be  limited,  wherever  the 
intention  of  the  parties  is  perfectly  apparent ;  where  there  are 
expressions  in  the  instrument,  which,  from  their  nature  show  that 
the  design  of  the  parties  was  to  use  the  word  "heirs"  in  the 
restricted  sense.  The  words  in  the  present  instrument  appear  to 
me  sufficient  to  bring  this  case  within  the  operation  of  that  general 

(1)3  Salk.  337.  (3)  Cro.  Eliz.  478 ;  S.  C.  Moore,  424. 

(2)  1  P.  Wms.  78.  (4)  20  R.  R.  377  (2  B.  &  Aid.  126). 
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rule ;  and  in  construing  this  deed  by  it,  I  not  only  act  in  con- 
formity with  that  well-known  principle  in  the  exposition  of  deeds, 
of  giving  such  a  construction  to  the  entire  instrument,  as  that 
every  clause  may  have  its  effect,  but  I  avoid  giving  to  the  word 
" heirs"  a  signification  which  would  violate  that  rule,  defeat  all 
the  limitations  subsequent  to  that  to  William  Despard  the  younger, 
and  make  the  deed  itself  inconsistent  and  contradictory  to  the 
manifest  intention  of  the  settlor.  The  case  of  Doe  d.  LMedale  v. 
Smeddle  (l),  as  cited  by  the  defendant's  counsel,  is  in  my  opinion 
perfectly  satisfactory.  If,  however,  the  counsel  for  the  plaintiff  be 
not  so  clear  upon  the  point  as  I  feel,  I  shall  grant  them,  if  they 
are  disposed,  an  issue  to  try  the  question. 

This  offer  having  been  declined,  the  plea  was  allowed  with  costs. 


1837. 
Frb.  2. 

Lord 

Plunket, 

L.C. 

[»7] 


FIELD  v.  BOLAND. 

(1  Dr.  &  Wal.  37—52.) 

A.  and  B.  entered  into  a  verbal  treaty  for  the  sale  and  purchase  of 
certain  premises  belonging  to  A.,  subject  to  a  stipulation  by  A.  that  the 
proposed  purchase  money  should  be  approved  by  a  third  person,  C,  and  A. 
then  addressed  a  letter  to  C,  stating  that  he  would  take  a  certain  sum  from 

B.  for  the  premises,  reserving  a  small  portion  of  the  same  for  his  sister,  if 

C.  approved  of  it.  B.  subsequently  lodged  the  sum  named  by  A.  with  C, 
of  which  lodgment  C.  made  a  memorandum  on  A.'s  letter,  with  a  remark 
that  it  was  "  a  great  price."  D.  subsequently  purchased  the  property  from 
A.,  with  notice  of  B.'s  claim,  and  took  a  conveyance  from  A. : 

Held,  on  a  bill  filed  by  B.  for  the  specific  performance  of  her  agreement, 
that  C.  must  be  considered  the  agent  of  A.,  and  that  as  he  had  signed  the 
contract  acknowledging  the  receipt  of  the  purchase  money,  A.  was  bound 
to  perform  the  agreement. 

Also,  that  D.  having  had  notice  of  the  agreement  between  A.  and  B.,  the 
conveyance  to  him  must  be  considered  as  fraudulent,  and  should  be  delivered 
up  to  be  cancelled,  and  that  the  conduct  of  A.  having  been  very  fraudulent, 
the  costs  of  B.  should,  in  the  first  place,  be  paid  out  of  the  funds  lodged  by 
her  in  the  hands  of  C. 

In  July,  1810,  John  Walsh  demised  to  the  defendant,  James 
Boland,  three  thatched  houses,  and,  also,  a  stang  of  land  on  which 
the  said  houses  were  built,  (being  the  premises  which  formed  the 
subject-matter  of  the  present  suit,)  part  of  the  lands  of  Brennans- 
town,  and  situated  in  the  village  of  Cabinteely  and  county  of 
Dublin,  for  a  term  of  twenty  years,  with  a  toties  quoties  covenant 
for  renewal. 

In  March,  1885,  Boland  being  much  embarrassed  in  his  circum- 
stances, resolved  upon  disposing  of  his  interest  in  the  lease  of 

(1)  20  R.  R.  377  (2  B.  &  Aid.  126). 
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1810,  and  to  effect  that  object,  sent  his  sister  Jane  Boland  to  the  Field 
plaintiff,  Mary  Field,  to  prevail  upon  her  to  become  the  purchaser,  boland. 
The  plaintiff,  Field,  having  consented  to  purchase,  proposed  to 
give  the  sum  of  110/.  provided  the  defendant,  Boland,  first  obtained 
a  renewal  of  the  lease  of  1810,  which,  though  this  lease  had  expired 
in  the  year  1830,  he  had  up  to  the  period  of  the  negociation 
neglected  to  do.  On  the  12th  of  the  same  month,  Boland  agreed 
to  accept  the  proposal  of  the  plaintiff,  provided  the  Rev.  James 
M'Kenna,  of  Cabinteely,  approved  of  the  same ;  and  provided  also, 
he  was  allowed  to  retain  one  of  the  said  houses,  called  the  School- 
house,  at  the  nominal  rent  of  2a.  6d.  per  annum  ;  and  on  the  same 
day  he  addressed  a  letter  to  the  Rev.  James  M'Kenna,  which  was 
in  the  following  words,  viz. : 

"  12th  March,  1885.  [  sg  ] 

"  Rev.  Sir, — "  If  you  think  the  proposal  made  by  Mrs.  Field  the 
value  of  the  place,  which  is  1 10/.,  I  am  satisfied ;  but  as  to  the 
School-house,  which  I  hope  to  keep  for  my  sister  Jane,  I  will  not 
agree  to  give  more  rent  for  it  than  2s.  6rf.  per  year,  with  the 
covenants  and  agreements  of  my  own  lease  for  renewals. 

"  I  am,  &c. 

"  James  Boland." 

On  the  18th  of  the  same  month,  the  plaintiff  having  agreed  to 
accede  to  Boland's  proposition,  lodged  a  sum  of  110/.  as  the 
purchase  money,  in  the  hands  of  the  Rev.  James  M'Kenna,  where- 
upon the  Rev.  James  M'Kenna  indorsed,  upon  the  back  of  Boland's 
letter  to  him  of  the  12th,  the  following  memorandum,  viz. : 

"Mrs.  Mary  Field  has  deposited  in  my  hands  110/.  for  safe 
keeping,  until  the  settlement  between  herself  and  James  Boland 
completed.  I  considered  on  the  receipt  of  this  letter  that  110/. 
was  a  great  price  for  James  Boland's  interest  in  Cabinteely,  leaving 
him  his  School-house  with  the  garden  before  it,  at  a  nominal  rent — 
James  M'Kenna,  Cabinteely,  March  18th,  1835." 

Subsequent  to  the  date  of  this  indorsement,  Boland  refused  to 
perform  or  recognize  the  agreement  contained  in  his  letter  of  the 
12th  of  March,  alleging  that  he  had  previously  sold  his  interest 
under  the  lease  to  his  co-defendant,  William  Staunton,  and  that 
he  never  had  entered  into  any  binding  contract  with  the  plaintiff. 

This  agreement  with  the  defendant,  Staunton,  then  for  the  first 
time  put  forward,  was  admitted  to  be  a  parol  agreement,  and  ha<} 
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Field       been  entered  into,  with  full  notice  of  the  written  contract  existing 
Boland.      between  Boland  and  the  plaintiff,  ^inasmuch  as  the  defendant, 
[  »39  ]        Staunton,   had  been  told  of  its  existence  by  the  plaintiff's  pro- 
fessional adviser,  (who  was  also  the  solicitor  of  Boland's  landlord,) 
when   he  called  upon  him,  as  such  solicitor,  to  make  inquiries 
respecting  Boland's  title. 


[  40  ]  On  the  10th  of  April,  1885,  the  defendant,  Boland,  obtained  a 

renewal  of  his  lease  of  July,  1810,  from  Lynden  Bolton,  the  repre- 
sentative of  John  Walsh,  the  lessor  in  the  original  lease,  and 
immediately  after  the  execution  of  the  renewal,  a  deed  of  assign- 
ment, prepared  in  strict  accordance  with  the  terms  of  agreement 
as  contained  in  the  letter  of  the  12th  of  March,  was  tendered  on 
the  part  of  the  plaintiff  to  Boland  for  execution.     *     *     * 

On  or  about  the  18th  of  April,  1885,  Boland  executed  an  assign- 
[  *4i  ]        ment  *of  all  his  interest  in  the  premises  in  question  to  the  defendant, 
Staunton. 

In  the  month  of  January  following,  the  plaintiff,  Mary  Field, 
filed  her  bill  against  the  defendants,  James  Boland  and  William 
Staunton,  stating  the  facts  above  mentioned,  charging  fraud  and 
collusion  between  the  defendants,  and  praying  for  a  specific  per- 
formance of  the  contract  of  the  12th  of  March,  1885. 

The  defendants  put  in  separate  answers.  Boland,  by  his  answer, 
insisted  that  there  never  had  been  any  valid  contract  existing 
between  him  and  the  plaintiff,  and  that  M'Kenna  was  not,  nor  did 
he  ever  intend  to  constitute  him  his  agent,  on  the  contrary,  he  was 
the  agent  of  the  plaintiff.     *     *     * 

The  defendant  Staunton,  by  his  answer,     *     *     denied  having 
[  *42  j       *notice  of  the  contract  with  the  plaintiff  before  the  80th  of  March, 
and  relied  in  like  manner  upon  the  Statute  of  Frauds. 


Mr.  Blackburne,  and  Mr.  Napier,  for  the  plaintiff. 


[45]  The   Solicitor-General   (Mr.  Woulfe),  and  Mr.  Gayer,  for  the 

defendants.      [Their    arguments    sufficiently    appear    from    the 
judgment.] 

[  48  ]  Mr.  Scott,  in  reply. 
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The  Lord  Chancellor  :  Field 

The  point  made  on  the  part  of  the  defendants,  namely,  the  Boland. 
contract  not  being  signed  by  the  party  to  be  charged,  cannot  be 
sustained.  The  opinion  at  one  time  intimated  *by  Lord  Redesdale,  f  *49  ] 
in  the  case  of  Lawrcmon  v.  Butler  (l),  and  the  doubts  suggested  by 
Sir  Thomas  Plumer,  in  Martin  v.  Mitchell  (2),  have  been  entirely 
overruled  by  a  stream  of  authority  ;  Allen  v.  Bonnet  (3),  the  autho- 
rities cited  in  that  case,  and  the  decision  of  Lord  Manners  in  the 
case  of  Ormond  v.  Anderson  (4),  have  put  the  question  at  rest,  and  I 
have  had  occasion  to  know  in  the  course  of  my  practice  at  the 
Irish  Bar,  that  that  decision  was  repeatedly  recognized,  and  that 
such  was  the  settled  law  and  practice  of  the  Court  of  Chancery  in 
Ireland  (5). 

The  present  case  turns  upon  one  single  point.  The  plaintiff 
enters  into  an  arrangement  with  the  defendant  for  the  purchase  of 
certain  premises  in  the  village  of  Cabinteely,  in  the  county  of 
Dublin.  She  makes  a  mere  verbal  proposition  to  the  defendant ; 
in  answer  to  this  the  defendant  writes  a  letter  to  a  third  party,  Mr. 
M'Kenna,  by  which  he  agrees  to  adopt  the  proposal  made  by  the 
plaintiff,  if  M'Kenna  considers  the  sum  offered  by  the  plaintiff  for 
the  premises  the  fair  value ;  from  this  stage  of  the  transaction,  I 
consider  M'Kenna  as  acting  in  the  place  of  the  defendant,  and 
every  dealing  with  the  one  as  a  dealing  with  the  other.  The 
proposal  is  accepted,  subject,  however,  to  a  particular  qualification, 
a  reservation  of  the  School-house  out  of  the  premises,  at  a  mere 
nominal  rent.  I  look  upon  the  letter  just  as  if  the  defendant  had 
said  to  M'Kenna,  I  have  had  an  offer  for  my  houses  in  Cabinteely, 
I  leave  the  matter  entirely  in  your  hands,  if  you  think  the  plain- 
tiff (6)  has  made  a  reasonable  offer,  and  that  you  can  arrange  for  me 
respecting  the  reservation  of  the  School-house,  I  authorize  you  to 
settle  the  affair  in  the  best  way  you  *can.  M'Kenna  accepts  of  [  *so  ] 
this  office,  and  as  evidence  that  he  did  so,  we  have  his  indorsement 
on  the  back  of  the  letter ;  the  indorsement  is  in  these  words,  "  Mrs. 
Mary  Field  has  deposited  in  my  hands  110Z.  for  safe  keeping,  until 
the  settlement  between  herself  and  James  Boland  completed ;  I 
considered  on  the  receipt  of  this  letter,  that  1101.  was  a  great 
price  for  James  Boland's  interest  in  Cabinteely,  leaving  him  his 

(1)  lSch.&Lef.l3.    See22R.R.188.  (5)  Laythoarp  v.  Bryant,  42  It.  B. 

(2)  22  E.  R.  184  (2  Jac.  &  W.  413).  709  (2  Bing.  N.  C.  735). 

(3)  12  R.  R.  633  (3  Taunt.  169).  (6)  "  Defendant"    in    the    original 

(4)  12  R.  R.  103  (2  Ball  *  B.  363).  report. 
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Field        Schoolhouse  with  the  garden  before  it  at  a  nominal  rent."     Thus 
Boland.      pointing  his  reply  to  the  query  suggested  to  him  by  the  defendant. 

But  it  is  said  that  there  was  a  new  term  introduced  by  the 
defendant  into  the  agreement,  modifying  the  contract,  and  that 
there  was  no  evidence  of  the  plaintiff's  having  on  her  part  assented 
to  such  an  alteration.  This  is  answered  by  the  first  line  of  Mr. 
M'Kenna's  indorsement,  which  says,  that  the  plaintiff  had  deposited 
in  his  hands  1101.  for  safe  keeping  until  the  settlement  between 
herself  and  James  Boland  was  completed,  thus  distinctly  proving 
that  she  not  only  assented  but  testified  that  assent  by  the  strongest 
evidence  in  her  power,  namely,  the  payment  of  the  purchase  money. 

It  has  been  strongly  urged  on  the  part  of  the  defendant,  that  the 
draft  of  the  assignment  which  was  tendered  by  the  solicitor  for 
the  plaintiff  to  the  defendant's  solicitor  for  execution  previous  to 
the  filing  of  the  bill,  did  not  contain  any  reservation  of  the  School- 
house,  or  any  allusion  thereto,  and  that  this  afforded  evidence  that 
the  plaintiff  had  not  assented  to  the  modification  in  the  contract 
introduced  by  the  defendant ;  but  such  was  not  the  intended  dealing 
between  the  parties,  the  arrangement  was,  that  in  the  first  instance 
the  defendant  should  make  an  assignment  to  the  plaintiff  of  all  his 
interest  in  the  premises  in  question  ;  and  that  the  plaintiff,  on 
getting  such  absolute  assignment,  should  execute  a  sub-lease  to 
[  *5i  ]  *the  defendant  of  the  School-house  and  garden,  at  a  rent  of  2s.  6rf. 
per  annum,  and  this  appears  to  have  been  the  real  object  of  the 
parties  when  they  entered  into  this  contract.  The  main  and  only 
question  is,  whether  the  plaintiff  has  done  any  act  accepting  the 
agreement,  and  in  my  opinion  the  payment  of  the  purchase  money 
is  conclusive  that  she  has. 

As  to  the  other  defendant,  Staunton,  there  is  no  evidence  of  his 
having  entered  into  any  contract  previously  to  the  plaintiff 's,  nor 
that  his  purchase  money  was  paid  before  the  lodging  of  the  plaintiff's 
110Z.  with  Mr.  M'Kenna;  on  the  contrary,  it  would  appear  that  the 
payment  by  Staunton  was  subsequent  to  the  lodgment  of  the  plaintiff. 
In  my  opinion  this  is  a  fraudulent  attempt  on  the  part  of  the 
defendant,  Boland,  to  defeat  an  innocent  purchaser,  in  consequence 
of  a  larger  offer  having  been  made  by  the  defendant,  Staunton. 

On  the  whole,  I  am  satisfied  that  I  am  not  prevented  by  any 
technical  difficulty  growing  out  of  the  Statute  of  Frauds,  from 
doing  what  I  consider  to  be  the  real  justice  of  the  case,  and,  accord- 
ingly, I  think  the  plaintiff  is  entitled  to  have  the  agreement  carried 
into  effect,  and  the  defendants  to  pay  the  costs  of  the  suit. 
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HERBERT    v.    BLUNDEN  (I).  i887. 

May  2.  12, 

(1  Dr.  &  Wal.  78— 91.)  *_L 

A  testator,  by  his  last  will  and  testament,  directed  the  trustees  therein      pLnJvKT 
appointed  to  call  in  a  certain  sum  of  money,  to  which  he  was  entitled,  and  l.C. 

invest  the  same  in  the  purchase  of  freehold  estates  in  lands  or  hereditaments  f  78  1 
of  a  clear  estate  of  inheritance,  for  the  use  of  his  son  A.,  for  and  during  his 
natural  life,  and  after  his  death  to  the  use  of  his  first  and  other  son,  according 
to  seniority  of  age  and  priority  of  birth,  and  in  case  the  said  A.  should  happen 
to  die  without  issue  male,  then  in  trust  for  the  testator's  second  son  B.,  and 
the  heirs  male  of  his  body,  according  to  seniority  of  age  and  priority  of  birth, 
and  he  desired  that  his  said  sous,  and  the  several  persons  who  should  be  in 
possession  of  such  estates,  should  have  a  power  to  make  leases  not  exceeding 
three  lives  or  thirty-one  years,  at  the  full  improved  value  : 

Held,  that  A.  was  entitled  to  an  estate  tail  in  the  lands  to  be  purchased. 

Sir  John  Blunden,  the  elder,  by  his  will  bequeathed  to  his 
second  son,  William  Pitt  Blunden,  a  sum  of  10,000/.,  of  the  late 
Irish  currency,  and  charged  the  same  upon  his  real  estates. 

In  the  month  of  April,  1817,  "William  Pitt  Blunden  made  his 
will,  and  thereby  bequeathed  the  said  charge,  and  the  interest  then 
due  upon  foot  of  it,  in  the  following  terms  : 

"  Whereas  I  am  entitled  to  the  sum  of  11,000/.  sterling  charged 
upon  the  estate  of  my  brother,  Sir  John  Blunden,  now  it  is  my 
will  and  desire  that  my  said  trustees  shall,  immediately  after  my 
decease,  call  in  said  sum  of  11,000/.  and  invest  the  same  in  the 
purchase  of  freehold  estates  in  lands  or  hereditaments  of  a  clear 
estate  of  inheritance  for  the  use  of  my  said  son,  John  Blunden, 
for  and  during  his  natural  life,  and  after  his  death  to  the  use  of 
his  first  and  other  son,  according  to  seniority  of  age  and  priority 
of  birth,  and  in  case  he  shall  happen  to  die  without  issue  male, 
then  in  trust  for  my  said  son,  William  Pitt  Blunden,  and  the  heirs 
male  of  his  body,  according  to  seniority  of  age  and  priority  of  birth ; 
and  it  is  my  will  and  desire  that  my  said  sons,  and  the  several 
persons,  who  shall  be  in  possession  of  such  estates,  shall  have  a 
power  to  make  leases  not  exceeding  three  lives  or  thirty-one  years, 
provided  same  is  made  at  the  full  improved  value." 

Previously  to  the  close  of  the  year  1817,  William  Pitt  Blunden, 
the  testator,  departed  this  life  without  having  *altered  or  revoked  [  *79  | 
that  portion  of  his  will  hereinbefore  stated,  leaving  Harriet  Blunden 
(who  afterwards  married  the  plaintiff,  the  Bev.  Henry  Herbert),  his 
widow,  and  two  sons,  Sir  John  Blunden,  the  defendant,  (who  upon 
the  death  of  his  uncle,  Sir  John  Blunden,  the  younger,  the  eldest 

(1)  It  is  not  clear  that  this  case      made  under  the  Wills  Act  of  1837. — 
will  apply  to  similar  words  in  a  will      O.  A.  S. 
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Hbrbebt      son  of  Sir  John  Blunden  the  elder,  without  issue,  succeeded  to 

mm 

Blunden.     tiie  title)  and  William  Pitt  Blunden,  one  of   the  plaintiffs,  him 
surviving. 

In  the  month  of  November,  1818,  Sir  John  Blunden  and  William 
Pitt  Blunden,  the  sons  of  the  testator,  William  Pitt  Blunden,  being 
then  minors,  by  Mrs.  Herbert,  their  guardian  and  next  friend,  filed 
a  creditor's  bill  against  the  representatives  of  the  late  Sir  John 
Blunden,  the  younger ;  and  in  the  month  of  December,  1832,  the 
Master  made  his  report  in  that  cause,  by  which,  as  amended  by 
order  of  the  6th  of  May,  1833,  it  was  found  that  the  principal  sum 
of  10,000/.,  together  with  the  sum  of  1,790/.  17s.  (being  an  arrear 
of  interest  then  due  on  the  principal  sum,)  was  the  first  charge 
affecting  the  estates  of  the  late  Sir  John  Blunden,  the  younger,  and 
that  the  sum  of  11,790/.  17s.  (being  the  consolidated  sum,)  was  then 
due  to  Mrs.  Herbert  in  trust  for  the  minor  plaintiff,  Sir  John 
Blunden,  and  was  to  be  laid  out  in  the  purchase  of  freehold  estates, 
according  to  the  directions  contained  in  the  will  of  the  testator, 
William  Pitt  Blunden;  and  by  a  final  decree,  made  upon  the 
hearing  of  the  cause  upon  the  above  report,  it  was  ordered  among 
other  things,  that  the  said  estates  should  be  sold  for  the  payment 
of  the  several  sums  mentioned  in  the  said  decree,  and  amongst 
others,  the  sum  of  11,790/.  17s.  reported  due  to  Mrs.  Herbert  as 
aforesaid. 

In  the  year  1834,  Sir  John  Blunden  having  attained  his  majority, 
requested  the  trustees  (then  acting  in  the  execution  of  the  trusts  of 
the  will  of  the  testator,  William  Pitt  Blunden,)  to  attend  the  sale 
of  the  estates  of  the  late  Sir  John  Blunden,  the  younger,  and  if 
[  *80  ]  possible,  to  purchase  the  *same  with  the  sum  of  11,790/.  17s.,  so 
as  aforesaid  reported  due  to  Mrs.  Herbert  in  trust  for  him.  The 
trustees  having  acceded  to  this  proposition,  attended  the  sale,  and 
did  in  fact  make  the  purchase  for  that  sum. 

The  trustees  having  thus  performed  so  much  of  the  trusts  reposed 
in  them,  were  desirous  to  have  the  purchased  lands  settled  according 
to  the  directions  contained  in  the  will  of  the  late  William  Pitt 
Blunden,  in  order  that  they  might  be  relieved  from  all  responsi- 
bility ;  doubts,  however,  having  arisen  as  to  the  rights  of  the  two 
brothers  under  the  will,  and  the  younger  being  a  minor,  the  trustees 
refused  to  execute  any  conveyance  to  the  defendant,  Sir  John 
Blunden,  without  the  sanction  of  a  court  of  competent  jurisdiction. 

Under  these  circumstances,  the  trustees,  together  with  the  minor 
William  Pitt  Blunden,  by  Mrs.  Herbert,  his  mother  and  next  friend, 
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in  the  month  of  January,  1886,  filed  the  present  bill  against  Sir     Herbert 
John  Blunden,  and  thereby,  after  stating  the  facts  and  matters     blunden. 
hereinbefore  set  forth,  prayed,  that  it  should  be  referred  to  one  of 
the  Masters,  to  approve  of  a  proper  deed  for  settling  the  purchased 
estates,  in  accordance  with  the  directions  of  the  will  of  the  testator, 
William  Pitt  Blunden. 

When  the  cause  came  on  to  be  heard,  Mr.  W.  Brooke,  as  counsel 
for  the  plaintiffs,  stated  that  the  minor  William  Pitt  Blunden  had, 
since  the  filing  of  the  bill,  attained  his  majority,  and  as  the  suit 
was  an  amicable  one,  all  parties  were  desirous  to  have  the  opinion 
of  his  Lordship  on  the  construction  of  the  will,  by  which  it  was 
their  intention  to  be  bound. 

Mr.  W.  Brooke  and  Mr.  Lendrick  for  the  plaintiffs  [cited 
Leonard  v.  Sussex  (i),  Papillon  v.  Voice  (2),  White  v.  Carter  (3), 
and  Mandeville  v.  Lord  Carrick  (4)] : 

In  that  case  the  limitations  being  similar  in  substance  to  the        [  82  ] 
present,  the  Court  of  King's  Bench,  and  subsequently  the  House  of 
Lords,  held  that  the  first  devisee  took  but  an  estate  for  life ;  a  fortiori 
where,  as  here,  the  trust  is  executory,  and  the  Court  has  consequently 
the  power  of  modelling  the  settlement,  it  will  give  effect  to  a  limitation 

so  declarative  *of  intention  and  direct  the  conveyance  accordingly.         [  *83  ] 

***** 

Mr.  Warren  and  Mr.  Otway,  for  the  defendant :  [  85  ] 

All  the  difficulty  of  the  present  case  has  arisen  from  the  trust 
having  been  considered  as  executory,  and  not,  as  in  fact  it  is, 
executed.  A  trust  executory  does  not  imply  merely,  that  the  deed 
is  unexecuted,  it  imports  further,  that  the  testator  has  not  given 
complete  directions  for  settling  his  estate.  It  must  be  admitted 
that  there  are  very  many  cases  in  which  the  testator,  choosing  to 
be  his  own  conveyancer,  (as  it  has  been  expressed,)  declares  the 
several  uses  and  limitations,  to  which  the  estate  to  be  purchased 
is  to  be  subject,  and  in  all  those  cases,  though  the  instrument  or 
deed  be  not  completed,  the  trust  is,  and  has  been  considered  a  trust 
executed,  and  this  Court  has  held  that  it  has  no  power  to  alter  or 
change  the  trust  therein  declared.     *     *     * 

If  the  Court  be  not  disposed  to  agree  with  this  view  of  the  case,        [  8G  ] 
but  declare  this  to  be  a  trust  executory,  the  question  still  remains, 
whether  the  intention  of  the  testator,  to  give  only  a  life  estate  to 

(1)  2  Vern.  526.  (3)  Ambl.  670;  2  Eden,  366. 

(2)  2  P.  Wms.  471.  (4)  3  Eidg.  P.  C.  352. 
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Herbert     the  defendant,  Sir  John  Blunden,  is  so  evident  as  it  is  said  to  be  on 

Blunden.     the  other  side  ?  or,  if  that  be  not  so  apparent,  is  there  then,  under 

all  the  circumstances,  such  a  general  intention  to  provide  for  all 

the  family,  as  would  be  sufficient  to  induce  the  Court  to  put  the 

estate  in  strict  settlement? 

The  cases  which  have  been  cited  on  the  other  side  are  all 
distinguishable  from  the  present  one,  in  containing,  what  distinctly 
[  *87  ]  evidenced  the  intention  in  each  particular  *instance.  In  Leonard 
v.  Sussex,  special  care  was  to  be  taken,  that  neither  of  the  sons  of 
the  testatrix  should  have  the  power  of  docking  the  entail,  and  upon 
that  direction  the  case  principally  turned.  In  White  v.  Carter,  the 
lands  were  "  to  be  settled  and  assured  as  counsel  should  advise," 
the  testator  thereby  pointing  out,  as  Lord  Camden  expresses  it,  that 
he  meant  "  something  different  from  an  estate  tail."  In  Mandeville 
v.  Lord  Carrick,  the  estates  were  limited  to  the  first  devisee, 
"  during  his  life  only ;  "  and  this  restrictive  word  "  only  "  appears 
to  have  had  considerable  weight  with  the  learned  Judges,  in  the 
opinion  they  expressed  in  the  House  of  Lords.  In  PapiUon  v. 
Voice,  the  estate,  it  is  true,  was  to  be  limited  for  life,  but  then  it 
was  to  be  made  "  without  impeachment  of  waste,"  and  upon  the 
determination  of  that  estate  there  was  the  interposed  limitation  to 
trustees  to  preserve  contingent  remainders.  *  *  * 
[  88  ]  Any  inference,  therefore,  arising  from  a  presumed  intention  in 

favour  of  a  life  estate,  being  entirely  out  of  the  question,  or  at 
least  being  counterbalanced  by  evidence  in  support  of  the  view 
relied  on  by  the  defendant,  the  Court  will  give  to  the  limitations 
contained  in  this  will  the  very  same  construction  that  a  court  of 
law  would  give  to  similar  legal  limitations,  and  that  this  Court 
itself  has  already  done  in  other  similar  cases :  Sweetapple  v.  Bindon  (l), 
Wight  v.  Leigh  (2).     *     *     * 

Mr.  Burroughs,  in  reply : 

Cited   Co.  Litt.  (3),  Mairyat  v.  Toivnly  (4),  Jervoise  v.  Duke  of 
Northumberland  (5),  Taggart  v.  Taggart  (6). 

May  12.         THE   LORD   CHANCELLOR  : 

[  89  ]  (His  Lordship,   after   reading  the  material   part  o£  the  will, 

proceeded  to  say :) 
I  am  of  opinion,  that  under  these  words  Sir  John  Blunden  is 

(1)  2  Vern.  536.  (4)  1  Ves.  Sen.  102. 

(2)  10  R.  R.  120  (15  Yes.  564).  (5)  21  R.  R.  229  (1  Jac.  &  W.  559). 

(3)  377  b,  Mr.  Butler  s  note.  (6)  9  B.  R.  19  (1  Sch.  &  Lef.  84). 
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entitled  to  an  estate  in  tail,  in  the  lands  purchased  with  this  Hebbekt 
11,00(M.,  and  the  case  of  Wight  v.  Leigh  (l),  appears  to  me  to  be  blundbk. 
bo  directly  in  point,  that  I  cannot  forbear  using  the  very  words 
of  Sir  William  Grant  in  that  case,  as  being  applicable  to  the 
present  in  all  its  parts.  "  The  evident  intention  of  the  testatrix 
was  to  prefer  all  the  male  issue  of  somebody,  either  of  the  plaintiff 
or  of  his  first  and  other  sons  to  the  daughters,  but  she  has  not 
given  6uch  an  interest  to  any  one  as  would  enable  male  issue 
generally  to  take,  for  all,  that  is  given  to  the  plaintiff,  is  what 
amounts  in  law  to  an  estate  for  life,  and  so  it  is  with  regard  to 
the  estates  given  to  his  first  and  other  sons  ;  it  is  necessary,  there- 
fore, in  order  to  effectuate  the  general  intention  in  favour  of  issue 
male,  to  consider  some  of  the  antecedent  takers,  as  having  by 
implication  such  an  estate  as  would  enable  all  the  issue  male  to 
take,  which  can  only  be,  by  giving  an  estate  tail  either  to  the 
father  or  to  his  first  and  other  sons.  .  The  male  issue  intended 
must,  I  think,  be  the  male  issue  of  the  father,  not  of  the  sons. 
Nothing  is  before  mentioned  of  any  issue  male  of  the  sons,  whereas 
there  is  a  certain  description  of  male  issue  of  the  father  before 
spoken  of,  viz.  his  first  and  other  sons.  Therefore  the  failure  of 
issue  male  intended,  must  be  of  issue  male  of  the  father  rather 
than  of  the  sons ;  when  the  Court  has  determined  what  is  the  effect 
of  the  limitation,  it  is  the  duty  of  the  trustees  to  convey  accordingly, 
and  the  construction  I  put  on  this  will,  being,  that  this  is  a  limita- 
tion to  the  issue  *male  of  the  father,  they  must  so  make  the  con-  [  *90  ] 
veyance."  And  though  some  doubt  may  have  been  thrown  on  it 
from  the  word  "estate  "  having  been  used  in  the  limitation  to  the 
sons,  no  such  expression  occurs  here,  and  the  doctrine  of  Sir 
William  Grant,  so  far  as  the  point  1  have  to  decide  is  involved, 
is  not  questionable. 

The  counsel  for  the  persons  in  remainder  endeavoured  to  sanction 
the  bequest  to  the  sons,  as  giving  them  an  estate  in  tail  by  force  of 
the  word  inheritance,  as  if  it  had  been  used  in  the  limitation  to 
them.  But  the  fact  is  not  so  ;  "  inheritance  "  might,  no  doubt,  be 
equivalent  to  "  estate  " ;  but  here  the  word  occurs  merely  as  a 
description  of  the  nature  of  the  property  to  be  purchased  by  the 
trustees,  and  not  of  the  uses  to  which  it  is  to  be  limited.  The 
power  of  leasing,  which  is  expressly  given,  has  been  relied  on  as 
indicating  an  intention  not  to  give  an  estate  tail  to  Sir  John 
Blunden ;  but  it  is  in  this  case  of  no  value,  for  the  same  power 

(1)  10  E.  E.  120  (15  Ves.  564). 
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Herbert     is  given  to  the  persons  named  in  the  subsequent  limitation,  who 

Blunden.     clearly  and  expressly  would  have  taken  estates  tail ;  and  besides 

such  a  circumstance,  if  it  could  be  considered  as  indicating  such  an 

intention,  could  not  avail  to  defeat  the  intention  which  the  law 

requires  from  the  other  expressions  in  the  will. 

The  case  of  White  v.  Carter  (l),  was  not  like  the  present.  There 
the  lands  were  to  be  settled  and  assured  as  counsel  should  advise ; 
but  here  the  testator  has  been  his  own  conveyancer,  and  has  himself 
declared  the  uses.  It  has  been  relied  on,  that  this  being  merely  a 
direction  to  trustees  to  purchase  lands  and  to  convey  them  to  uses, 
that  this  is  in  the  nature  of  an  executory  trust,  and  not  to  be  con- 
strued in  the  same  way  as  an  immediate  devise  to  uses,  but  this  has 
[  *yi  J  received  a  sufficient  answer  from  Mr.  Otway.  *The  true  criterion 
as  to  executory  trusts  has  been  laid  down  by  Lord  Northington,  in 
the  case  of  Austen  v.  Taylor  (2),  in  which  case  that  learned  Judge 
says,  wherever  the  assistance  of  the  trustees,  which  is  ultimately 
the  assistance  of  this  Court,  is  necessary  to  complete  a  limitation 
in  that  case,  the  limitation  in  the  will  not  being  complete,  that  is  a 
sufficient  evidence  of  the  testator's  intention  that  the  Court  should 
model  the  limitations ;  but  where  the  trusts  and  limitations  are 
already  expressly  declared,  the  Court  has  no  authority  to  interfere, 
and  make  them  different  from  what  they  would  be  at  law.  And  on 
the  same  point,  Sir  William  Grant  added,  in  the  case  of  Wight  v. 
Leigh,  what  I  have  already  referred  to. 

His  Lordship  declares,  that  the  said  estates  in  the  pleadings  in 
this  cause  mentioned,  purchased  with  the  said  trust  money,  should 
be  limited  to  the  use  of  the  defendant,  Sir  John  Blunden,  in  tail  male, 
remainder  to  the  plaintiff,  William  Pitt  Blunden,  in  tail  male,  with 
remainder  to  the  right  heirs  of  said  testator,  William  Pitt  Blunden. 
And  it  is  ordered,  that  it  be  referred  to  the  Master  to  settle  and  approve 
of  a  proper  deed  for  the  purpose  of  settling  said  estates,  and  that  all 
proper  parties  shall  join  in  executing  such  deed,  as  said  Master  shall 
settle  and  approve ;  And  it  is  ordered,  that  the  plaintiffs  are  entitled 
to  their  costs  of  this  cause,  to  be  taxed  as  trustees'  costs,  and  to  be 
paid  out  of  the  trust  funds  and  premises. — Beg.  Lib.  1837,  fol.  52. 

(1)  Ambl.  670;  2  Eden,  366.  (2)  1  Eden,  368;  Ambl.  378. 
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LYSTEE  v.  BUKEOUGHS.  \m. 

,    ^      «  «,  ,  ,  J/iiy  30, 31. 

(1  Dr.  &  Wal.  149—182.)  june  9. 

In  the  year  1817,  A.,  who  was  not  then  a  trader,  on  his  marriage,  cove-  Lord 

nan  ted  that  all  his  property,  real  and  personal,  as  well  that  in  possession,      Plunket 
as  what  he  should  thereafter  acquire,  should  stand,  and  be  charged  and  L.C. 

chargeable  with  a  sum  of  3,000/.,  for  certain  purposes  therein  mentioned.  [  149  ] 
Some  months  after  his  marriage  A.  became  a  trader,  and  in  the  year  1835 
was  found  and  declared  a  bankrupt :  Held,  on  a  bill  filed  by  the  wife  and 
children,  who  were  interested  under  the  settlement  of  1817,  that  the  covenant 
to  charge  after-acquired  property  created  a  valid  charge,  on  all  the  freehold 
estates  of  A.,  purchased  subsequently  to  his  marriage,  and  should  bo  carried 
specifically  into  execution,  against  the  assignees  of  the  bankrupt,  A. 

By  indented  articles  of  agreement,  bearing  date  the  15th  of 
February,  1817,  and  made,  or  expressed  to  be  made,  between 
Thomas  Lyster,  the  defendant,  of  the  first  part,  Barnaby  Murray, 
and  the  plaintiff,  Christiana  Lyster  the  elder,  his  daughter,  of  the 
second  part,  and  Patrick  Murray  and  Isaac  Goates,  &c.  of  the  third 
part,  being  the  settlement  executed  previously  to  and  in  considera- 
tion of  the  marriage  then  intended,  and  which  was  shortly  after 
solemnized  between  the  defendant,  Thomas  Lyster,  and  the  plain- 
tiff, Christiana  Lyster,  after  reciting  that  upon  the  treaty  of  that 
marriage  it  had  been  agreed  that  *the  said  Barnaby  Murray  should  [  *iso  ] 
pay  to  the  defendant,  Thomas  Lyster,  a  Bum  of  2,0002.  as  and  for 
the  portion  of  the  plaintiff,  Christiana  Lyster,  and  that  in  con- 
sideration thereof,  the  said  Thomas  Lyster  should  settle  and  secure 
a  sum  of  8,000?. ,  as  and  for  a  provision  for  his  said  intended  wife, 
and  the  issue  of  the  marriage,  in  manner  therein  mentioned, 
it  was  witnessed  that  he,  the  said  Thomas  Lyster,  did  thereby 
covenant,  promise  and  agree,  to  and  with  the  said  Patrick  Murray 
and  Isaac  Coates,  and  the  survivor  of  them,  his  executors  and 
administrators,  that  so  soon  as  the  said  intended  marriage  should 
be  had,  all  and  every  the  estates  real  and  personal,  property  and 
effects,  of  the  said  Thomas  Lyster,  whereof  he  was  then,  or  at  any 
time  thereafter,  during  the  life  of  the  said  Christiana,  should  or 
might  be  seized  possessed  cf  or  entitled  unto,  should  stand,  and  be 
charged  and  chargeable  with,  and  subject  and  liable  to  the  sum  of 
3,000/.,  to  be  raised  and  levied  thereout,  and  to  be  paid  to  the  said 
Patrick  Murray  and  Isaac  Coates,  and  the  survivor  of  them,  his 
executors  and  administrators,  to  be  applied  and  disposed  of,  to  and 
for  the  uses,  intents,  and  purposes  therein  mentioned ;  and  for  the 
more  effectually  securing  the  same,  the  defendant,  Thomas  Lyster, 
did  duly  perfect  to  the  said  Patrick  Murray  and  Isaac  Coates  his 
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Lyster      bond  or  obligation,  together  with  a  warrant  of  attorney  for  confess- 
bubrouohs.   lnE  judgment,  bearing  even  date  with  the  said  deed  of  settlement, 

in  the  penal  sum  of  6,0002.,  conditioned  for  the  payment  of  3,000/. 
to  the  said  Patrick  Murray  and  Isaac  Coates,  their  executors, 
administrators  and  assigns,  on  the  1st  of  November  then  next 
ensuing  the  day  of  the  date  thereof. 

The  trusts  of  this  settlement  were  declared  to  be,  "  that  the  said 
trustees,  and  the  survivor  of  them,  his  executors  and  administrators, 
should  and  might,  at  any  time  during  the  life  of  the  plaintiff, 
Christiana  Lyster  the  elder,  and  at  her  instance  and  request, 

T  "is*  ]  testified  by  any  writing  under  *her  hand  and  seal,  and  duly 
attested  by  two  or  more  witnesses,  raise  and  levy,  by  virtue  of 
the  said  bond  and  warrant  of  attorney,  bearing  equal  date  with 
the  settlement,  and  executed  to  the  said  Patrick  Murray  and  Isaac 
Coates,  by  the  defendant,  Thomas  Lyster,  in  the  penal  sum  of 
6,000?.,  or  any  judgment  to  be  entered  thereon,  or  other  lawful 
means,  the  said  sum  of  3,0002.  out  of  all  and  singular  the  estates, 
goods,  chattels  and  effects  of  the  said  Thomas  Lyster,  and  place 
the  same  at  interest,  upon  such  security  as  the  said  plaintiff,  not- 
withstanding her  coverture,  should,  by  writing  under  her  hand 
and  seal,  and  attested  by  two  or  more  witnesses,  approve  of  and 
direct,  and  pay  the  interest  and  proceeds,  during  the  joint  lives  of 
the  said  plaintiff  and  the  defendant,  Thomas  Lyster,  her  intended 
husband,  to  the  said  plaintiff  and  her  assigns,  for  her  and  their 
sole  and  separate  use  and  benefit,  without  the  control  or  inter- 
meddling of  the  said  Thomas  Lyster,  and  without  being  in  any 
manner  liable  to  his  debts  and  engagements.  And  in  case  the  said 
sum  of  8,0002.  should  not  be  raised  and  levied  in  the  lifetime  of  the 
said  Thomas  Lyster,  and  that  the  said  plaintiff  should  happen  to 
survive  him,  then  that  the  said  trustees,  or  the  survivor  of  them, 
and  the  executors  or  administrators  of  such  survivor,  should  raise 
and  levy  the  said  sum  of  3,000Z.  out  of  all  and  every  the  estate, 
goods,  chattels  and  effects,  which  should  be  of  the  said  Thomas 
Lyster,  at  the  time  of  his  death.  And  in  the  event  of  the  said 
Thomas  Lyster  so  dying,  in  the  lifetime  of  the  said  plaintiff,  without 
leaving  any  issue  of  the  marriage  him  surviving,  then  to  pay  or 
assign  to  the  said  plaintiff  the  sum  of  2,5002.  for  her  sole  and 
separate  use,  and  to  place  and  lay  out  the  remaining  5002.  thereof 
at  interest,  or  on  security  to  be  approved  of  by  the  said  plaintiff, 
the  interest  of  the  said  5002.  to  be  paid  to  the  said  plaintiff  and  her 
assigns,  during  her  natural  life,  and  from  and  after  her  death,  upon 
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trust,,  to  pay  and  assign  the  same  to  such  person  or  persons,  and  tester 
for  such  purpose  and  purposes,  as  the  said  *Thomas  Lyster  should,  burroughs. 
by  his  last  will,  or  by  any  deed,  to  be  executed  by  him  and  duly  [  *152  ] 
witnessed,  direct  and  appoint,  and  in  default  of  appointment,  to 
the  executors  and  administrators  of  the  said  Thomas  Lyster ;  but 
if  the  said  Thomas  Lyster  should  die  in  the  lifetime  of  the  said 
plaintiff,  and  leave  issue  two  or  more  children  of  said  marriage 
him  surviving,  then  upon  trust  as  to  the  said  sum  of  8,000/.,  to  pay 
the  sum  of  1,000/.  thereof  to  the  said  plaintiff,  for  her  sole  use  and 
benefit,  and  to  place  and  lay  out  the  remaining  2,000/.  thereof  at 
interest,  upon  such  security  as  the  said  plaintiff  should,  in  manner 
aforesaid,  approve  of ;  and  the  interest  of  said  sum  of  2,000/.  to  be 
paid  to,  and  received  by,  the  said  plaintiff  and  her  assigns,  during 
her  natural  life;  and  the  said  principal  sum  of  2,000/.,  from  and 
after  the  death  of  the  said  plaintiff,  to  be  for  the  use  of,  and  to  be  paid 
to,  such  two  or  more  children,  in  such  shares  and  proportions,  and 
at  such  time  or  times  as  the  said  plaintiff,  by  any  deed,  or  by  her 
last  will  and  testament,  attested  by  two  or  more  witnesses,  should 
direct  and  appoint,  and  for  want  of  such  appointment,  said  prin- 
cipal sum  of  2,000/.  to  be  equally  divided  between  such  two  or 
more  children,  share  and  share  alike.  And  if  the  said  Thomas 
Lyster  should  die  in  the  lifetime  of  the  said  plaintiff,  and  leave 
only  one  child  of  said  marriage  him  surviving,  then  upon  trust  as 
to  the  said  sum  of  3,000/.,  that  the  said  plaintiff  should  have 
receive  and  take  the  sum  of  2,000/.  thereof,  to  and  for  her  sole 
use  and  benefit,  and  that  the  remaining  1,000/.  thereof  should  be, 
in  like  manner,  laid  out  at  interest,  with  the  approbation  of  the 
said  plaintiff,  and  the  interest  thereof  to  be  paid  to  the  said  plain- 
tiff and  her  assigns,  during  her  natural  life ;  and  from  and  after 
the  death  of  the  said  plaintiff,  the  said  sum  of  1,000/.  and  all  interest 
thereafter  to  grow  due  thereon,  to  be  for  the  use  of  such  only  child. 
But  if  the  said  Thomas  Lyster  should  happen  to  survive  the  said 
plaintiff,  then  upon  trust  as  to  the  said  sum  of  3,000/.,  to  and  for 
the  use  and  benefit  of  the  said  *Thomas  Lyster,  his  executors,  [  *i53  ] 
administrators  or  assigns,  and  to  and  for  no  other  use  and  purpose 
whatsoever." 

The  bill  filed  in  this  cause,  after  setting  forth  the  above-mentioned 
settlement,  proceeded  to  state  that  this  deed  was  executed,  and  a 
memorial  duly  registered  on  the  9th  of  May,  1817,  that  the  memorial 
of  the  said  deed  fully  stated  the  clauses  of  said  settlement,  whereby 
the  sum  of  8,000/.  was  declared  to  be  charged  upon  all  the  real  and 
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Lybtee       personal  estates,  property  and  effects,  of  the  said  Thomas  Lyster, 
Burroughs,    whereof  he  was,  at  the  time  of  the  execution  of  the  said  settlement, 
or  should  or  might  be,  at  any  time  thereafter,  seised  or  possessed  of 
or  entitled  to. 

The  bill  then  charged,  that  the  defendant,  Thomas  Lyster,  who, 
at  the  period  of  the  execution  of  this  deed,  was  not  nor  ever  had 
been  a  trader,  or  engaged  in  any  mercantile  or  trading  business, 
and  consequently  was  not  nor  had  been  theretofore,  subject  or 
liable  to  the  operation  of  the  bankrupt  laws  respecting  traders,  had, 
in  the  month  of  October,  1817,  a  few  months  after  the  deed  in 
question  was  executed,  for  the  first  time  become  a  trader,  by 
commencing  the  business  of  a  woollen  draper,  in  Dame  Street,  in 
the  city  of  Dublin,  and  that  at  such  time  he  was  possessed  of,  at 
least,  2,20(M.  over  and  above  any  debts  and  demands  of  any  kind 
whatsoever,  or  to  or  on  account  of  which  he  was  in  any  manner 
liable. 

^i  ^^*  ^T*  t*  ^^* 

[  154  ]  The  bill  further  stated,  that  on  the  11th  of  February,  1835,  a  com- 

mission of  bankruptcy  issued  against  the  said  defendant,  Thomas 
Lyster,  under  which  he  was  declared  a  bankrupt,  and  that  the 
defendants,  Pierce  O'Keeffe  Boulger,  Edward  Burroughs  and 
William  Moore,  were  appointed  assignees  of  his  estate  and  effects ; 
that  subsequently  the  said  assignees  caused  the  several  properties, 
of  which  the  defendant,  Thomas  Lyster,  was  seised  or  possessed  of, 
at  the  time  of  his  said  bankruptcy,  to  be  set  up  for  sale,  and  that 
different  portions  thereof  were  purchased  by  the  several  defendants 
in  the  cause,  John  Browne,  David  Mahony  and  Edward  Freeman. 
***** 

[  i:>5  ]  The  bill  was  filed  by  Christiana  Lyster,  the  wife  of  the  defendant, 

Thomas  Lyster,  and  her  seven  children,  who  were  minors,  by  their 
next  friend,  against  the  assignees,  Pierce  O'Keeffe  Boulger,  Edward 
Burroughs  and  William  Moore,  Thomas  Lyster,  the  husband,  Isaac 
Coates,  the  surviving  trustee  of  the  settlement,  and  the  three  pur- 
chasers, John  Browne,  David  Mahony  and  Edward  Freeman,  and 
it  prayed,  "  that  the  trusts  of  the  said  settlement  should  be  carried 
into  execution,  and  the  rights  of  the  said  parties  declared,  and  that 
accordingly  the  said  sum  of  3,000Z.  should  be  decreed  to  have  been 
well  and  effectually  charged  upon  all  the  real  and  personal  estates, 
property  and  effects,  of  the  said  Thomas  Lyster,  of  which  he  was 
possessed,  or  to  which  he  was  entitled,  either  at  the  time  of  the 
execution  of  the  said  marriage  settlement,  or  at  any  time  after,  and 
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previous  to  bis  said  bankruptcy,  and  tbat  the  said  sum  of  3,000/.  Lystkr 
should  be  declared,  as  such  charge,  to  be  prior  to  all  other  charges  burroughs. 
and  demands  affecting  the  same;  and  that  an  account  should  be 
taken  of  all  and  every  the  real  and  personal  property,  estate  and 
effects,  which  were  of  the  said  Thomas  Lyster,  at  the  time  of  the 
issuing  of  said  commission,  and  which  had  come  to  the  hands  of 
the  said  Pierce  O'Keeffe  Boulger,  Edward  Burroughs  and  William 
Moore,  as  assignees  under  the  said  commission,  and  of  the  rents, 
issues  and  profits  of  the  same,  received  by  them  thereout;  and  also, 
an  account  of  the  sums  of  money  which  had  been  *  received  by  the  [  *l">6  ] 
said  assignees,  as  the  price  or  purchase  money  of  any  part  or  parts 
of  the  real  estate  of  the  defendant,  Thomas  Lyster,  which  had  been 
sold  by  them  under  the  said  commission,  and  that  the  said  assignees 
might  be  ordered  and  directed,  out  of  the  said  estates,  or  the  produce 
of  such  parts  thereof,  as  had  been  sold  by  them  under  said  commis- 
sion, or  of  both,  and  before  they  should  pay  to  any  creditor  of  the 
defendant,  Thomas  Lyster,  any  part  of  his  demand,  to  pay  over  to 
said  surviving  trustee,  or  to  such  new  trustee,  as  the  said  Master 
should  appoint,  the  said  sum  of  3,000£.,  to  be  held  and  applied  for 
the  use  and  benefit  of  the  said  plaintiffs,  and  subject  to  the  trusts 
in  the  said  settlement,  or  to  pay  the  same  into  Court,  to  await  such 
appointment  as  the  Master  should,  upon  such  reference,  make ;  or 
to  abide  such  further  or  other  orders,  as  to  this  Court  should  seem 
proper;  and  that  if  the  same  should  be  found  insufficient,  then  and 
in  such  case,  that  the  said  several  estates  and  properties  so  sold, 
as  aforesaid,  under  the  commission,  should  be  liable  and  subject 
to  the  payment  of  the  said  sum  of  3,000/.,  or  so  much  of  the  same 
as  the  application  of  the  sums  in  the  hands  of  the  assignees  should 
leave  undischarged." 


Mr.    Kcatinye,    Mr.    Piyot,    and    Mr.    O'Callayhan,   for    the        [  157  ] 
plaintiffs.     *     *     * 

Mr.  Warren  and  Mr.  Lettin,  contra.     *     *     *  [ 167  ] 

Mr.  Henn,  for  a  purchaser.     *     *     *  [  172  ] 

Mr.  Piyot,  in  reply. 

[The  arguments  of  counsel  and  the  principal  cases  cited  by  them 
are  referred  to  in  the  following  judgment] 
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Lystkr       The  Lord  Chancellor:    • 

hurroughs.  This  is  a  bill  filed  by  the  wife  and  children  of  Thomas  Lyster,  to 
June  9-  have  the  trusts  of  the  settlement  of  the  11th  of  February,  1817,  by 
[175]  which  a  sum  of  3,0001.  was  charged  in  their  favour,  carried  into 
execution;  and  this  claim  is  resisted  by  certain  of  the  defen- 
dants, as  the  assignees  of  Lyster  under  a  commission  of  bankruptcy, 
which  issued  in  the  month  of  February,  18S5,  and  by  certain  other 
defendants,  as  purchasers  for  valuable  consideration  from  the 
assignees  under  that  commission.  One  of  these  defendants, 
Edward  Freeman,  claims  as  a  purchaser  without  notice  of  the 
settlement  of  1817.  Mahony  and  Browne,  the  two  other  pur- 
chasers, admit  that  their  purchases  were  made  with  notice ;  under 
the  peculiar  circumstances  of  this  case,  however,  I  am  not  called 
upon  to  make  any  decision  as  to  the  effect  of  a  purchase  without 
notice. 

The  settlement  of  1817  appears  to  have  been  a  fair  settlement 
for  valuable  consideration,  and  executed  by  Lyster  on  his  marriage 
with  the  plaintiff,  he  not  being  then  a  trader,  and  also  to  have 
been  duly  registered  on  the  9th  of  May,  1817.  The  husband,  by 
this  settlement,  covenanted  that  all  his  estates,  real  and  personal, 
of  which  he  was  then  seised  or  possessed,  or  of  which  he  might  be 
thereafter  possessed,  should  be  liable  to  the  payment  of  the  sum  of 
8,000/.  to  be  levied  by  the  trustees,  and  which  he  thereby  charged 
accordingly.  After  the  execution  of  this  settlement,  Lyster  acquired 
by  purchase  and  by  devise  several  freeholds  previous  to  his  bank- 
ruptcy, and  the  case,  set  up  on  the  part  of  the  assignees  and  of  the 
purchasers  from  them,  is,  that  this  covenant  or  charge  could  not 
affect  the  lands,  of  which  the  covenantor  was  not  seized  at  the  time 
of  the  execution  of  the  deed. 
[  176  ]  It  is  to  be  observed  that  this  is  not  a  covenant  to  purchase  and 

settle,  but  merely  that  all  the  estates,  of  which  he  should  be  seized 
or  possessed,  should  be  charged  with  the  8,000/.  I  do  not,  there- 
fore, mean  to  rest  my  opinion  in  this  case,  on  any  of  the  decisions 
in  which  the  covenant  was  to  purchase  and  settle,  as  in  Lech  mere 
v.  Lechmere  (l),  or  where,  as  in  Deacon  v.  Smith  (2),  the  words  were 
considered  as  equivalent  to  a  covenant  to  purchase,  though  if  it 
were  necessary  to  resort  to  them,  these  cases,  particularly  that  of 
Deacon  v.  Smith,  would  furnish  a  very  strong  analogy  to  the  present 
case.       But  the  case   of  Metcalfe  v.   The  Archbishop  of  York  (z)% 

(1)  Caa.  temp.  Talb.  80;  3  1\  Wins.  (2)  3  Atk.  323. 

211.  (3)  43  E.  K.  267  (1  My.  &  Cr.  547). 
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appears  to  me  to  govern  the  present  case.  There  the  covenant  was  Lystek 
to  charge  an  annuity  upon  any  benefice  to  which  the  covenantor  burroughs. 
might  thereafter  be  appointed.  I  cannot  distinguish  that  from  a 
covenant  to  charge  any  lands  which  he  might  thereafter  acquire, 
and  the  decision  there  went  accordingly  to  establish  the  annuity 
against  the  judgment  creditors  of  the  covenantor  having  notice  of 
the  plaintiff's  title.  The  words  of  Lord  Cottenham,  as  to  the 
general  effect  of  such  covenants  in  binding  after-acquired  lands,  are 
positive.  He  says,  "  there  can  be  no  doubt  that  a  covenant  to 
charge,  or  dispose  ofA  or  affect  lands  hereafter  to  be  acquired, 
operates  in  equity  upon  lands  so  afterwards  acquired,  against  the 
party  creating  the  charge." 

If  this  principle  be  justly  applied  in  the  case  of  a  judgment 
creditor,  it  must  be  at  least  equally  applicable  in  the  case  of  the 
assignees  of  a  bankrupt,  who  stand  not  higher  than  the  bankrupt 
himself,  and  have  never  been  considered  purchasers  for  valuable 
consideration.  This  principle,  that  the  assignees  of  a  bankrupt  are 
not  considered  as  purchasers  for  valuable  consideration,  in  the 
♦proper  sense  of  the  word,  has  been  long  established.  It  has  been  [  *i77  ] 
so  stated  in  Mitford  v.  Mitford  (l),  by  Sir  William  Grant,  with  his 
usual  clearness:  "is  an  assignee  under  a  commission  of  bank- 
ruptcy placed  in  a  different  situation  from  that  of  the  bankrupt 
himself  ?  I  have  always  understood  that  the  assignment  from  the 
commissioners,  like  any  other  assignment  by  operation  of  law, 
passed  his  rights  precisely  in  the  same  plight  and  condition  as  he 
possessed  them.  Even  where  a  complete  legal  title  vests  in  them, 
and  there  is  no  notice  of  any  equity  affecting  it,  they  take  subject 
to  whatever  equity  the  bankrupt  was  liable  to." 

In  contradiction  to  these  authorities,  the  case  of  Freemoult  v. 
Dedire  (2)  has  been  relied  upon.  But  the  authority  of  that  case, 
so  far  as  it  might  have  been  applicable  to  the  present,  in  which  the 
estates  to  be  afterwards  acquired  are  charged,  and  not  merely 
resting  on  a  covenant  to  charge,  is  removed  by  the  decision  of 
Lord  Manners  in  Falkner  v.  O'Brien  (3),  who  draws  a  plain  dis- 
tinction between  such  a  case  as  the  present,  where  the  estates  to  be 
afterwards  acquired  are  actually  charged  by  the  deed  itself,  and  one 
in  which,  as  in  Freemoult  v.  Dedire,  the  rights  rested  upon  a  mere 
covenant  that  the  party  would  charge ;  independently,  however,  of 
that  authority,  and  of  the  case  of  Metcalfe  v.  The  Archbishop  of 

(1)  9  Ves.  100.  (3)  2  Ball  &  B.  214. 

(2)  1  P.  Wins.  429. 
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York,  Freemoult  v.  Dedire  seems  to  be  clearly  distinguishable  from 
Rubroughs.  the  present  case  in  this  respect,  that  the  covenant  there  was  to 
settle  lands  which  should  be  of  the  value  of  60/.  per  annum,  and 
the  difficulty  was,  how  such  a  covenant  could  be  held  specifically 
to  bind  the  lands,  and  if  it  did,  what  lands  were  bound. 

[His  Lordship  here  referred  to  some  other  old  English  cases 
cited  by  the  defendant  which  are  no  longer  treated  as  subsisting 
authorities,  and  he  then  continued  as  follows :] 
[  no  1  The  authority  of  Lord  Brougham  has  been  relied  on  by  the 

defendants,  as  if  he  had  in  the  case  of  Lydc  v.  Mynn  (i),  expressed 
an  opinion,  that  such  a  covenant  as  the  present  was  merely  personal, 
and  could  not  affect  the  assignees.  The  opinion  of  Lord  Brougham 
clearly  was,  that  if  the  expectancy  was  realized,  the  covenant,  there- 
fore, became  immediately  binding  on  the  estate;  but  that  if  he 
became  a  bankrupt  before  the  accruer  of  his  title,  he  had  no  interest 
which  passed  by  the  assignment. 

I  must  therefore  decree  the  plaintiffs  entitled  to  the  relief,  which 
they  seek  as  against  the  assignees,  and  also  against  the  purchasers, 
who  admit  notice.  The  question  raised  by  Freeman  for  his  pro- 
tection, it  is  not  necessary  at  present  for  me  to  decide,  and, 
therefore,  as  to  him,  I  shall  only  reserve  all  questions  until  it 
shall  appear  upon  the  return  of  the  report,  whether  the  other  funds 
are  sufficient. 


1838. 

Feb.  1,  2,  3. 

19. 


1X51X1 

I'lukkkt, 
L.C. 

[  27D  ] 


PIERS   v.  TUITE. 

(1  Dr.  &  Wal.  279—316.) 

An  appointment  in  derogation  of  previous  acta  of  the  appointor  is 
invalid. 

On  the  settlement  of  the  family  estates,  upon  Sir  John  B.  Piers  attaining 
his  majority,  a  power  was  given  to  each  person  to  whom,  under  the  settle- 
ment, a  life  estate  was  limited,  when  in  possession  to  charge  as  portions  for 
all  younger  children,  a  sum  not  exceeding  the  sum  of  4,000/.  In  the  year 
171)8,  Sir  John  13.  Piers  became  seized  of  a  life  estate  under  this  settlement, 
and  in  the  year  1815,  he  married  A.  K.  in  the  Isle  of  Man,  by  whom  he  had 
issue  only  two  children,  the  plaintiffs.  Sir  John  B.  Piers  being  so  entitled, 
and  also  being  indebted  to  certain  persons  in  large  sums  of  money  secured 
by  his  bonds,  filed  his  bill  in  the  Court  of  Chancery  in  the  year  1828,  to 
restrain  such  creditors  from  proceeding  at  law  on  foot  of  these  bonds, 
alleging  that  they  were  usurious,  and  thereby  offering  to  pay  whatever,  on 
taking  an  account,  should  be  found  to  be  due  thereon.  In  1*3*2  a  decree 
was  pronounced,  referring  it  to  the  Master,  to  take  the  necessary  accounts. 
In  1833  a  consent  was  entered  into  in  this  and  several  other  causes,  in  which 
Sir  John  B.  Piers  was  a  party,  by  which,  among  other  things,  it  was  agreed, 

(1)  36  R.  B.  415  (1  My.  &  K.  683;. 
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that  a  sum  of  4,207/.  should  bo  the  sum  to  be  found  by  the  Master  as  due         Piers 

on  foot  of  those  bonds  for  principal  and  interest  up  to  the  1 1th  of  December,  ». 

1833,  to  be  relieved  against  which  Sir  John  B.  Piers  had  filed  his  bill  in        Tuite. 

1828.     This  consent  haying  been  embodied  in  the  Master's  report,  a  decree 

was  pronounced  in  the  year  1834,  declaring  that  the  said  sum  of  4,207/., 

was  due  on  foot  of  these  securities,  that  the  same  was  well  charged  on  the 

lands  in  the  pleadings  mentioned,  and  that  the  receiver  appointed  in  the 

other  causes  should  be  extended  to  this.     In  the  year  183G,  Sir  John  B. 

Piers  executed  his  power  to  charge  for  younger  children,  by  appointing  the 

entire  sum  of  4,000/.  in  equal  moieties  between  the  plaintiffs  : 

Held,  on  a  bill  filed  to  raise  this  charge  during  the  lifetime  of  Sir  John 
B.  Piers,  that  the  consent  of  1833  was  such  an  act  or  contract  on  the  part 
of  Sir  John  B.  Piers,  as  when  acted  on,  and  embodied  in  the  decree  of  this 
Court,  deprived  him  of  the  right  of  executing  his  power,  so  as  to  affect  the 
rights  of  the  creditors  under  the  decree  of  1834,  which  had  attached  upon 
his  life  estate. 

Held  also,  that  the  power  was  not  duly  exercised,  the  entire  4,000/.  having 
been  given  to  the  plaintiffs  without  reserving  any  part  of  it  for  any  other 
children  of  Sir  John  B.  Piers,  who  might  thereafter  come  tn  esse. 

The  legitimacy  of  the  plaintiffs  having  been  called  in  question  by  the  next 
tenant  for  life,  who  was  a  defendant  in  the  cause  : 

Held,  that  a  ma  mage  de  facto  having  been  once  established,  it  lay  ou  the 
party  impeaching  the  marriage,  to  show  that  the  same  was  illegal  or  void. 

That  sufficient  evidence  of  a  marriage  de  facto  having  been  submitted  to 
the  Court,  the  Court  itself  was  competent  to  decide  the  question  of  marriage 
for  the  purposes  of  the  suit,  without  directing  an  issue. 

By  indentures  of  lease  and  release,  bearing  date  respectively  the 
2nd  and  3rd  of  July,  1794,  the  release  being  made  or  expressed  to 
be  made  between  Sir  Pigott  William  Piers,  Bart.,  of  the  first  part, 
John  Bennett  PierB,  eldest  son  and  heir-at-law  of  the  said  Sir 
Pigott  William  Piers,  of  the  second  part,  Sir  Henry  Tuite,  Bart., 
and  Edward  North,  Esq.,  of  the  third  part,  John  Leigh  and 
Thomas  Burroughs,  Esq.,  of  the  fourth  part,  and  James  Glascock 
and  William  Glascock  of  the  fifth  part ;  after  reciting  that  it  was 
the  intention  of  the  parties  to  re- settle  the  Piers  family  estate, 
*and  that  recoveries  had  been  duly  suffered,  the  estates  were  [  *280  J 
conveyed  to  the  use  of  Sir  Pigott  William  Piers  for  life,  with 
remainder  to  John  Bennett  Piers  for  life,  with  remainder  to  his 
first  and  other  sons,  with  remainders  to  the  other  sons  of  Sir 
Pigott  William  Piers  for  life,  with  remainders  to  their  respective 
first  and  other  sons;  and  it  was  thereby  provided,  "  that  they,  the 
said  John  Bennett  Piers,  and  the  said  other  persons  therein  named, 
to  whom  estates  for  life  were  limited  as  aforesaid  respectively,  as 
they  should  be  in  possession  under  the  limitations  aforesaid,  might 
charge  said  premises  and  hereditaments,  as  and  for  a  portion  or 
portions  for  younger  children,  with  a*  sum  of  money  not  exceeding 
in  the  whole  the  sum  of  4,000/." 
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Piers  In  1836,  Sir  John  Bennett  Piers,  being  then  tenant  for  life  in 

Tuitb.  possession,  did,  by  a  deed  of  the  80th  of  August,  in  that  year,  duly 
exercise  his  power  of  charging  the  estate  with  4,000?.  in  favour  of 
his  two  and  only  children,  Louisa  Piers  and  Florence  Piers,  in 
manner  following :  he  charged  "  all  and  singular  the  lands,  tene- 
ments, hereditaments,  and  premises  therein  mentioned,  with  the 
sum  of  4,000Z.  late  currency,  and  directed,  limited,  and  appointed 
the  same,  together  with  the  lawful  interest  thereon,  from  the  date 
of  the  said  deed  of  appointment  until  paid  unto  the  said  Louisa 
Piers  and  Florence  Piers,  in  equal  shares,  as  and  for  their  respective 
portions,  that  is  to  say,  2,000/.  late  currency,  with  the  interest 
thereof  unto  the  said  Louisa  Piers,  her  executors,  administrators, 
and  assigns,  and  the  like  sum  of  2,000/.  of  late  currency,  with  the 
interest  thereof  unto  Florence  Piers,  her  executors,  administrators, 
and  assigns,  the  said  sum  of  2,000/.  so  appointed  unto  the  said 
Louisa  Piers,  to  be  a  vested  interest,  and  payable  to  her  imme- 
diately upon  the  execution  of  said  deed  of  appointment,  and  the 
said  sum  of  2,000/.  so  appointed  unto  the  said  Florence  Piers,  to  be 
[  *28i  ]  also  a  vested  interest  *in  her  immediately  upon  the  execution  of  the 
said  deed,  but  not  to  be  paid  until  she  should  attain  her  age  of 
twenty-one  years  or  day  of  marriage,  whichever  should  first  happen, 
but  the  interest  thereof  to  be  in  the  meantime  paid  for  her  better 
support,  maintenance,  and  education." 

On  the  25th  of  November,  1886,  Louisa  Piers  and  Florence  Piers, 
by  Louisa  Piers,  her  sister  and  next  friend,  filed  their  bill,  setting 
out  the  deed  of  1794,  and  stating,  that  Sir  Pigott  William  Piers 
had  died  in  the  year  1798,  leaving  Sir  John  Bennett  Piers,  his 
eldest  son  and  heir-at-law,  and  other  children  him  surviving,  that 
Sir  John  Bennett  Piers  had,  in  May,  1815,  married  Elizabeth  King, 
otherwise  Denny,  now  Lady  Piers,  by  wrhom  he  had  issue  two 
daughters,  the  plaintiffs,  Louisa  and  Florence,  but  no  male  issue, 
and  that  the  estates  on  his  death  were  settled  on  the  defendant, 
Frederick  PierB,  for  life,  with  remainder  in  tail  male  to  his  son,  the 
defendant,  Samuel  Piers ;  and  after  further  setting  forth  the  deed 
of  August,  1886,  by  which  the  appointment  had  been  made,  it  prayed 
that  the  trusts  of  that  deed  might  be  carried  into  effect.  To  this 
bill  Sir  John  B.  Piers,  Lady  Piers,  Frederick  Piers,  his  son  Samuel 
Piers,  and  certain  judgment  creditors  of  Sir  John  B.  Piers,  the 
earliest  of  whose  judgments  bore  date  the  11th  of  June,  1819,  were 
made  parties  defendants. 

Frederick  Piers,  by  his  answer,  raised  two  objections :  First,  that 
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the  plaintiffs  were  illegitimate,  no  marriage  having  been  legally        Piers 
solemnized  between  Sir  John  B.  Piers  and  Lady  Piers,  until  subse-       tuitb. 
quently  to  the  birth  of  both  the  plaintiffs.     Secondly,  that  even  if 
they  were  legitimate  their  bill  was  premature,  inasmuch  as  they 
could  not  raise  their  portions  or  obtain  interest  on  foot  thereof, 
until  the  death  of  their  father,  Sir  John  B.  Piers. 

The  judgment  creditors  raised  several  objections  by  their  answers,  [  282  ] 
all  of  which,  except  the  two  following,  were  abandoned  at  the 
hearing:  First,  that  the  appointment  contained  in  the  deed  of 
1836,  was  not  warranted  by  the  deed  of  1794,  the  plaintiffs  not 
being  the  younger  children  of  Sir  John  B.  Piers ;  secondly,  that 
under  various  proceedings  in  the  Court  of  Chancery,  and  in 
particular  by  a  final  decree  of  that  Court,  made  in  the  year  1834, 
their  demands  had  become  specific  liens  on  the  life  estate  of  Sir 
John  B.  Piers  in  the  lands,  included  in  the  deed  of  1836,  and  that 
by  reason  of  those  charges  having  been  made  specific  liens,  Sir 
Jo!  n  B.  Piers  could  not  exercise  his  power,  so  as  to  affect  the  lien 
on  the  life  estate  thus  acquired  by  the  creditors. 

The  proceedings  alluded  to  in  the  second  objection,  and  thus 
raised  by  the  judgment  creditors,  were  those  taken  on  a  bill  which 
had  been  filed  in  the  year  1828,  by  Sir  John  B.  Piers  and  Frederick 
Piers,  impeaching  the  bonds  passed  by  them  to  a  Mr.  Collister ;  in 
that  suit  a  decree  to  account  was  pronounced  in  the  year  1830,  and 
on  the  3rd  of  June,  1888,  a  consent  was  entered  into,  not  only 
between  and  by  the  parties  in  that  cause,  but  also  those  in  several 
other  causes,  in  which  Sir  John  B.  Piers  was  either  a  plaintiff  or 
defendant.  By  this  consent  it  was  amongst  other  things  agreed, 
that  the  amount  due  to  the  defendant,  John  Collister,  by  Sir 
John  B.  Piers,  on  foot  of  the  bond  and  dealings,  &c,  should  be 
ascertained  and  taken  at  the  sum  of  2,250/.  together  with  interest 
thereon,  at  six  per  cent,  per  annum,  from  the  11th  of  June,  1819, 
the  date  of  the  said  bond,  &c. :  the  consent,  after  providing  for  the 
payment  of  the  costs  of  several  orders  made  in  these  causes,  pro- 
ceeded as  follows:  "and  that  after  such  payments  as  aforesaid, 
the  then  receiver,  or  such  person  or  persons,  as  should  or  *  might  [  *283  ] 
thereafter  be  appointed  as  receiver  in  such  causes,  should  account 
for  the  rents,  issues,  and  profits  of  the  lands,  tithes,  and  premises 
in  the  pleadings  in  the  aforesaid  causes  mentioned,  and  pay  over 
to  the  defendant,  Sir  John  B.  Piers,  or  to  his  attorney,  &c,  the 
yearly  sum  of  500/.  for  his  support  and  maintenance  during  the 
continuance  of  these  causes,  or  any  of  them,  to  commence  and 
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Piers        be  paid  from  the  20th  of  April,  1881,"  &c.  &c,  the  residue  of  the 
Toite.       rents  to  be  applied  as  therein  provided  in  payment  of  the  creditors, 
&c,  of  Sir  John  B.  Piers,  and  amongst  others,  the  defendant,  John 
Collister. 

In  pursuance  of  this  consent,  which  was  subsequently  made  a 
rule  of  Court,  the  Master  made  the  following  report  on  the  12th  of 
December,  1883 :  "  I  find  it  having  been  admitted  before  me  on 
the  part  of  the  plaintiffs,  Sir  John  B.  Piers  and  Frederick  Piers, 
and  which  admission  was  made  on  their  behalf,  on  certain  terms 
contained  in  a  written  consent,  entitled  in  this  cause  and  others, 
bearing  date  the  3rd  of  June,  1838,  and  signed  by  the  respective 
six  clerks  and  solicitors  of  the  plaintiffs  and  defendants  in  this 
cause,  that  there  is  now  due  and  owing  to  the  defendant,  John 
Collister,  on  foot  of  the  said  bond,  bearing  date  the  11th  of  June, 
1819,  the  sum  of  2,250/.,  together  with  interest  at  the  rate  of  six 
per  cent,  from  the  11th  of  June,  1819,  to  the  11th  of  December, 
1833,  amounting  in  the  whole  to  the  sum  of  4,207/.  10s.  &c. : "  and  on 
the  7th  of  March,  1884,  a  final  decree  was  pronounced  absolutely 
confirming  the  Master's  report,  and  stating  "  that  by  consent  of  the 
parties  and  on  the  terms  mentioned  in  said  report,  it  was  decreed 
that  the  sum  of  4,207/.  10s.  in  the  said  report  mentioned,  with 
interest  on  the  principal  sum  of  2,250/.  parcel  thereof  from  the 
11th  of  December,  1838,  until  paid,  be  and  the  same  was  thereby 
declared  to  be  well  charged  on  the  lands  and  premises  in  the 
[  *284  J  pleadings  mentioned,  and  in  execution  of  the  *consent  mentioned 
in  said  report,  entered  into  in  the  several  causes,  &c,  and  in 
this  cause  bearing  date  the  3rd  of  June,  1833,  it  was  further  decreed 
that  the  said  sum  of  4,207i.  10s.,  together  with  interest,  &c.  be 
paid  to  the  said  John  Collister,  &c,  that  the  parties  do  abide  their 
own  costs  in  this  cause,  and  that  the  receiver  already  appointed 
in  the  said  causes  of,  &c,  be,  and  he  was  thereby  accordingly 
extended  to  that  cause,  and  that  the  said  receiver  do,  out  of  the 
rents  received,  and  to  be  received  by  him,  pay  to  the  said  John 
Collister,  &c,  the  said  sum  of  4,207/.,  together  with  interest,  &c, 
in  such  order  of  priority  and  upon  such  terms  as  is  provided  by 
the  said  consent  of  the  3rd  of  June,  1888." 

With  respect  to  the  first  objection  raised  by  Frederick  Piers,  as 
to  the  illegitimacy  of  the  plaintiffs,  the  plaintiffs  produced  a  certifi- 
cate purporting  to  be  a  certificate  of  the  marriage  of  Sir  John 
Bennett  Piers,  and  Elizabeth  King,  otherwise  Denny,  dated  the 
27th  of  May,  1815,  and   signed  by  T.  O.  Stewart,  and  witnessed 
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by  John  Edwards.     The  death  and  handwriting  of  John  Edwards        Piers 


9. 


was  proved,  and  likewise  the  death  and  handwriting  of  Thomas  Tuite. 
Orpen  Stewart,  who,  it  appeared,  from  the  .testimony  of  Mrs.  Mary 
Stewart,  his  widow,  was  a  clergyman  of  the  Church  of  England, 
and  at  the  time  in  question,  filled,  by  the  appointment  of  the 
Bishop  of  Sodor  and  Man,  the  joint  curacy  of  St.  George's  Church, 
in  Douglas,  in  the  Isle  of  Man,  where  he  continued  to  reside  for 
about  three  y6ars  after  the  marriage  in  question  took  place,  and 
then  went  to  Jamaica,  where  he  died  about  the  year  1819.  [The 
marriage  was  admitted  to  have  been  celebrated  at  the  residence 
of  Sir  J.  B.  Piers,  and  by  the  local  marriage  law  a  special  licence 
was  necessary  to  make  such  a  marriage  valid.] 

This  certificate  was  objected  to  by  Dr.  Gayer,  on  the  authority 
of  N alien  v.  Milward  (l)  [but  the  objection  was  overruled  on  the 
ground  that  the  defendant  had  not  proved  the  alleged  invalidity 
of  the  marriage  by  showing  that  the  necessary  licence  had  not 
been  obtained] . 

Mr.  Pennefather,  Mr.   W.  Brooke,  Mr.  Armstrong,  and  Mr.        [300] 
Radcliffe,  for  the  plaintiffs.     *     *     * 

Mr.  Blaekburne,  Mr.    Warren,  and   Mr.    W.  Darley,  for  the        [  304  ] 
defendants  Collister  and  Finnerty.     *     *     * 

Dr.  Gayer,  for  Frederick  Piers,  and  his  son  Samuel  Piers.  [  309  ] 

Mr.  P,  Prendergast,  and  Mr.  Carey,  for  other  parties. 

Mr.  Armstrong,  in  reply. 

[The  arguments  of  counsel  sufficiently  appear  from  the  following 
judgment.] 

The  Lord  Chancellor  :  Feb.  19. 


The  bill  in  this  cause  was  filed  on  the  25th  of  November,  1886,  [  311 
by  Louisa  Piers  on  her  own  behalf  and  on  behalf  of  Florence 
Piers,  a  minor,  by  her  sister  and  next  friend,  Louisa  Piers,  against 
Sir  John  Piers,  and  several  persons  claiming  as  creditors  in 
possession  of  his  estates,  and  against  Frederick  and  Samuel  Piers, 
who  are  entitled  to  remainders  for  life,  and  in  tail,  respectively 
expectant  on  the  death  of  Sir  John  Piers  without  issue  male,  and 
it  prays  that  a  certain  sum  of  4,000/.  may  be  decreed  to  be  well 

(1)  2  Addams,  386,  390. 
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Piers  charged  on  the  lands  in  the  pleadings  mentioned,  pursuant  to  an 
Tuitk.  appointment  made  by  Sir  John  Piers,  by  a  deed  executed  by  him 
on  the  30th  of  August,  1836,  by  which  this  sum  of  4,000/.  was 
appointed  in  equal  moieties  to  the  two  plaintiffs,  and  that  the 
plaintiff,  Louisa,  may  be  immediately  paid  her  share  with  interest, 
or  in  default,  that  a  competent  part  of  the  lands  may  be  sold 
for  that  purpose,  and  similar  relief  is  prayed  as  to  the  minor, 
Florence,  deferring  the  actual  payment  until  her  arrival  at  the 
age  of  twenty-one. 

The  claims  of  the  plaintiff  are  founded  on  the  deed  of  appoint- 
ment of  1836,  but  the  power  of  appointing  being  created  by  deeds 
of  the  2nd  and  3rd  of  July,  1794,  they  desire  to  have  their  interest 
served  out  of  these  deeds,  in  preference  to  the  claims  of  the 
defendants  claiming  as  creditors  of  Sir  John  Piers. 

In  order  to  arrive  at  a  conclusion  on  this  question,  it  is  necessary 
to  consider  the  frame  of  the  deeds  of  1794.     By  those  deeds  the 
lands  were  vested  in  trustees  to  the  use  of  Sir  John  Piers  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to  the 
defendants,  Frederick  and  Samuel  Piers  respectively  for  life  and 
[  *312  ]       in  tail,  with  *power  to  the  several  tenants  for  life,  when  in  posses- 
sion to  charge  for  younger  children,  a  sum  not  exceeding  4,000/. 
Sir  John  Piers  having,  on  the  death  of  his  father  in  1798,  become 
seized  of  an  estate  for  life  in  these  estates,  intermarried  with  a 
lady  of  the  name  of  Elizabeth  King,  by  whom  he  has  issue,  two 
daughters,  the  present  plaintiffs;  and  having  no  male  issue,  by 
deed  bearing  date  the  30th  of  August,  1836,  he  executed  his  power 
of  charging  for  younger  children,  given  to  him  by  those  deeds  of 
1794,  by  appointing  the  entire  4,000/.  to  his  two  daughters,  the 
present  plaintiffs,  not  reserving  any  portion  of  it  for  any  other 
child.     It  does  not  appear,  however,  whether  he  had  any  other 
child.     The  bill  seeks  to  have  these  sums,  with  interest  from  the 
date  of  the  appointment,  decreed  well  charged  on  the  lands,  of 
which  the  said  Sir  John  Piers  is  tenant  for  life,  and  to  be  forthwith 
paid  or  raised  by  sale  of  these  estates. 

It  is  not  necessary  to  consider  in  this  case  whether,  under  this 
power,  Sir  John  Piers  would,  by  the  execution  of  it,  have  subjected 
the  estates  in  remainder  to  the  interest  accruing  during  his  own 
life.  The  cases,  which  have  been  cited  for  that  purpose,  do  not 
appear  to  me  to  go  the  length  of  establishing  it.  It  is  clear  that 
Sir  John  Piers  had  the  entire  period  of  his  life  to  exercise  this 
power,  and   that  he  was   not   under  any  obligation  to  make    it 
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payable  with  interest  during  his  life ;  to  that  extent  the  appoint-        Piers 

inent  of  1836,  was  his  voluntary  act.     It  is  said  that  the  daughters       tuitb. 

of  Sir  John  Piers  claiming  under  the  exercise  of  a  power  created 

by  a  deed  of  1794,  derive  their  title  from  that  deed,  and  that  their 

rights,  whenever  that  power  is  properly  exercised  in  their  favour, 

will  be  paramount  to  those  of  any  persons  claiming  title  by  any 

acts  subsequent  to  1794.    But  though  it  must  be  admitted  that 

their  right  is  derived  under  the  authority  of  that  power,  yet  the 

relation  of  the  act  executing  the  power  to  the  instrument  creating 

the  power,  does  not  *make  the  right  vest  from  the  time  of  the  creation       [  *3i3  ] 

of  the  power,  but,  according  to   the  time  of  the  act  executing 

the  power,  as  laid  down  by  Lord  Hardwicke  in  Marlbarough  v. 

Godolphin  (l).     The  rights  of    the   daughters,  therefore,  in  this 

sum  of  4,000/.,  to  be  levied  during  the  life  of  Sir  John  Piers,  is 

merely  so  far  as  he  was  not  disabled  from  giving  it  to  them  on  the 

80th  of  August,  1836,  the  day  on  which  he  executed  the  power, 

and  if  previously  to  his  making  the  appointment,  he  has  done  any 

act,  which  would  make  such  appointment  unjust  to  third  persons, 

he  cannot  effectually  make  it. 

Now  what  are  the  acts  done  by  Sir  John  Piers  prior  to  1836  ? 
In  1819,  he  and  his  brother  Frederick  as  his  security,  join  in  a 
bond  for  3,892/.,  to  John  Collister.  In  1828  they  filed  a  bill  in  this 
Court  impeaching  that  bond,  and  praying  an  account  and  injunc- 
tion, undertaking  to  pay  the  sum,  which  should  be  found  due  on  the 
account.  This  bill  was  answered  by  Collister  and  his  trustee  ;  and 
in  1830  a  cross  bill  was  filed  by  them  against  Sir  John  Piers  and 
his  brother,  seeking  to  extend  to  their  cause  a  receiver,  which  had 
been  appointed  over  the  estates  of  Sir  John  B.  Piers,  and  specifying 
these  estates.  On  the  13th  of  June,  1833,  a  consent  was  entered 
into  in  both  these  causes,  to  the  following  effect:  that  the  pro- 
ceedings in  the  second  cause  should  cease,  without  prejudice  to  the 
rights  of  either  party  as  to  costs ;  and  that  on  the  final  hearing  of 
the  first  cause,  relief  should  be  given  as  effectually  as  if  the  second 
were  brought  to  a  hearing.  This  consent  was  subsequently  made 
a  rule  of  Court,  and  on  the  7th  of  March,  1884,  a  final  decree  was 
pronounced  in  the  first  cause  for  4,207/.  as  due  to  Collister,  and 
that  same  was  well  charged  on  the  lands  in  the  pleadings  mentioned, 
and  the  receiver  was  extended  to  that  cause. 

The  case,  which  has  been  cited  (2),  as  to  a  sequestration  not  binding        [  314  ] 
the  heir,  has  no  application  to  such  a  case  as  the  present,  and  is 

(1)  2  Vea  Sen.  78.  (2)   Witham  v.  Bland,  Finch,  126. 
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Piers  quite  beside  the  point,  for  here  there  is  no  question  as  to  the  effect 
Tuite.  of  the  decree  either  upon  an  heir  or  a  remainder  man,  but  upon 
the  party  himself,  against  whom  it  was  pronounced,  whether  in  fact 
he  shall  be  at  liberty  by  any  voluntary  act  of  his,  after  the  decree 
has  been  made,  to  defeat  the  creditor  whose  right  against  the  lands 
was  decided  and  provided  for  by  that  decree,  and  that  too,  where 
the  decree  was  grounded  upon  a  consent  voluntarily  entered  into 
by  himself,  and  which  consent  is  in  fact  embodied  in  the  decree. 
But  I  need  not  pursue  this  point  further,  as  this  is  not  the  case 
of  a  sequestration,  and  even  if  it  were,  still,  notwithstanding  the 
able  argument  which  has  been  pressed  upon  me,  I  am  of  opinion 
that  it  loses  all  its  weight,  when  the  nature  of  that  process  is 
considered,  it  being  as  Lord  Nottingham  says  in  Coulston  v. 
Gardiner (l),  "a  short  remedy  warranted  by  the  course  of  the 
Court,  and  stands  only  upon  its  own  rules/' 

But  without  reference  to  the  sequestration,  I  say  in  the  words  of 
the  same  learned  Judge,  in  Crofts  v.  Oldfield  (2),  that  "  where  the 
lands,  or  profits  of  the  lands,  which  is  all  one,  are  directly  in 
demand,  the  title  is  bound  from  the  bill  exhibited,  and  every  pur- 
chaser, pendente  lite,  comes  in  at  his  peril;"  and  here,  though  by 
the  bill  the  title  to  the  rents  and  profits  of  the  lands  was  not 
directly  brought  into  question,  yet,  by  the  decree  of  this  Court, 
which  was  founded  on  it,  the  rights  of  the  creditors  as  against 
Sir  John  Bennett  Piers,  to  the  rents  of  these  lands,  until  their 
debts  should  be  satisfied,  were  directly  acted  upon.  If  then  these 
lands  are  by  the  consent  of  Sir  John  Bennett  Piers,  and  the  decree 
[  *316  ]  of  this  Court,  in  the  *possession  of  its  officer,  I  ask  in  the  words 
of  Lord  Mansfield,  in  Goodright  v.  Cator(s),  "can  a  party,  who 
has  made  a  demise  for  a  valuable  consideration  be  authorized  to 
revoke  it  under  any  power  in  any  settlement?  "  This,  it  is  true,  is 
not  a  lease,  as  in  that  case,  and  which  is  likewise  the  act  adverted 
to  by  Lord  Tenterden  in  Doe  d.  IVigan  v.  Jones,  but  it  is  an  act  of 
the  same  nature,  a  contract  of  the  party  deliberately  entered  into 
and  acted  on,  and  embodied  in  the  decree  of  this  Court.  I  am 
therefore  not  at  liberty  to  say  that  Sir  John  Piers  had  the  right 
in  1886  to  exercise  this  power,  so  as  to  affect  the  rights  of  the 
creditors  under  the  decree  of  1886. 

But  it  is  urged  that  I  ought  to  declare  the  rights  of  the  daughters, 
and  that  the  4,000/.  is  well  charged  on  the  estates,  so  as  to  affect 

(1)  3  Swanst.  283,  m.  (3)  Doug.  468. 

(2)  3  Swanst.  279,  /<. 
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the  remainder  man,  and  validate  the  claims  of  the  plaintiffs  as  the 
legitimate  children  of  Sir  John  Bennett  Piers,  and  as  such  the 
proper  objects  of  the  power.  It  is  impossible  for  me  to  do  so;  the 
power  has  not  been  legally  exercised.  The  entire  4,0002.  has  been 
given  to  the  two  daughters  now  in  esse,  without  any  reservation  for 
any  other  child  of  Sir  John  Bennett  Piers,  if  such  should  come 
in  esse,  either  by  his  present  or  by  any  future  wife. 

It  is  admitted  that  if  any  other  child  should  come  in  esse,  the 
present  appointment  would  be  totally  unavailing.  Can  I  declare 
rights  founded  on  such  an  invalid  appointment,  and  liable  to  be 
disputed  in  such  events?  events  over  which  the  Court  has  no 
control.  I  should  be  anxious  to  declare  such  rights  if  I  had  any 
power  to  do  so.  So  far  as  the  legitimacy  of  these  ladies  is 
involved,  I  am  glad  that  I  have  had  the  opportunity  on  a  former 
day  of  ^expressing  my  opinion,  as  it  appears  to  me  that  the 
marriage  of  Sir  John  and  Lady  Piers  is  satisfactorily  established ; 
and  in  dismissing  this  bill  generally,  as  I  must  do  against  the 
creditors,  I  must  dismiss  it  with  costs  as  against  the  defendants  in 
remainder,  who  appear  to  me  to  have  unnecessarily  contested  the 
validity  of  the  marriage.  I  am  bound  to  say  that  the  evidence  in 
the  cause  appears  to  me  most  satisfactory  to  establish  the  validity 
of  the  marriage  and  the  legitimacy  of  the  plaintiffs. 


PIBB4 

v. 

TUITE. 


[  *316  ] 


In  the  Matter  of  ROBERT  CREAGH,  a  Lunatic  (1). 

(1  Dr.  &  Wal.  323—326.) 

The  Court,  on  a  proper  case  being  made,  will  grant  an  increased  main- 
tenance to  a  lunatic,  in  order  that  the  same  may  be  applied  for  the  support 
of  the  near  relations  of  the  lunatic. 

A  petition  in  this  matter  was  presented  by  Simon  Creagh,  one 
of  the  nephews  and  next  of  kin  to  the  lunatic,  stating  that  in  the 
year  1793,  a  commission  of  lunacy  had  issued,  under  which  Robert 
Creagh  was  found  to  be  a  lunatic,  and  that  since  that  time  his 
estates,  which  produced  upwards  of  2,5002.  per  annum,  were  under 
the  control  and  management  of  this  Court :  that  a  sum  of  400/. 
late  currency,  had  been  annually  allowed  for  the  maintenance  of 
the  lunatic,  and  that  all  the  incumbrances  upon  the  estate  had 
been  paid  off  out  of  the  savings  of  the  estate  since  the  finding 
under  the  commission.  That  in  consequence  of  the  lunacy  of  the 
head  of  the  family,  and  the  proprietor  of  the  family  estates,  his 


(1)  Ex  relatione,  Mr.  2\  Kennedy, 
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in  re  near  relations  were  deprived  of  the  advantages  which  they  might 
reasonably  have  expected  if  he  had  been  sane,  and  that  many  of 
them  were  in  distressed  circumstances,  and  without  any  provision 
whatever.  I 

The  Lord  Chancellor  accordingly,  by  an  order  of  the  7th  of  \ 

February,  1887,  directed  a  reference  to  the  Master,  to  inquire  and 
report  whether  any  increase  should  be  made  to  the  maintenance 
theretofore  allowed  for  the  lunatic,  having  regard  to  his  circum- 
stances and  estate,  and  the  comforts  he  was  capable  of  receiving, 
and  also  having  regard  to  the  circumstances  and  condition  of  his 
nearest  relations,  and  in  what  manner  such  increased  allowance 
[  *324  ]  should  be  applied,  and  further  *directed  that  the  persons  who 
would  be  entitled  to  a  distribution  of  the  personal  estate  of  the 
lunatic  in  the  event  of  his  decease,  should  have  notice  of  the 
proceedings. 

The  Master  accordingly  made  his  report  on  the  27th  of  May, 
1887,  stating  that  a  sum  of  900/.  should  be  allowed  for  the 
maintenance  of  the  lunatic,  in  addition  to  the  former  maintenance, 
and  that  such  increase  should  be  paid  to  nine  of  the  nephews  and 
nieces  of  the  lunatic,  in  annual  sums  of  100/.  to  each.  The  report 
also  stated  that  the  lunatic  was  upwards  of  eighty  years  of  age, 
and  that  he  was  incapable  of  receiving  any  additional  comforts 
beyond  those  already  provided  for  him. 

This  report  coming  before  the  Lord  Chancellor,  his  Lordship 
made  an  order  on  the  7th  of  June,  1837,  referring  it  back  to  the 
Master  to  review  the  same,  and  to  state  particularly  in  what 
manner  the  lunatic  was  maintained,  and,  also,  to  state  particularly 
the  circumstances  and  situation  of  each  of  the  nephews  and  nieces 
of  the  lunatic  named  in  the  report. 

The  Master,  accordingly,  made  a  further  report,  dated  the  8th 
of  January,  18.88,  and  found  that  the  lunatic  resided  with  E.  Blood, 
who  was  the  committee  of  his  person,  and  that  the  said  E.  Blood, 
received  4001.  a  year  for  his  support  and  maintenance,  and  that 
every  necessary  care  and  attention  were  paid  both  to  his  wants 
and  comforts.  The  Master  further  stated  the  circumstances  and 
condition  of  the  several  persons  named  in  the  former  report,  and 
represented  some  of  them  as  possessed  of  small  properties,  subject 
to  certain  incumbrances,  which,  if  called  in,  would  leave  them 
unprovided  for,  and  described  others  as  being  totally  without  the 
means  of  subsistence,  and  concluded  by  recommending  that  a  sum 
[  »325  ]       of  700/.  should  be  allowed  instead   of  900/.   mentioned  *in  the 
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former  report,  thereby  excluding  two  persons,  Eichard  Creagh  and         in  re 
P.  Carrick,  two  of  the  nephews  of  the  lunatic,  alleging  that  no 
evidence  had  been  laid  before  him,  to  show  that  either  of  them 
were  then  in  want  of  assistance. 

The  Lord  Chancellor  having  directed  notice  to  be  given  to  the 
committee  of  the  fortune  of  the  lunatic,  and  to  the  other  parties, 
and  that  the  matter  of  the  petition  to  confirm  the  report  should  be 
moved  in  open  Court, 

Mr.  T.  Kennedy  for  the  petitioner,  Simon  Creagh,  now  moved 
that  the  report  should  stand  confirmed,  and  accordingly  that  a  sum 
of  700Z.  should  be  allowed  for  the  maintenance  and  support 
of  the  lunatic  in  addition  to  the  former  maintenance,  the  said 
increased  maintenance  to  be  payable  from  the  1st  of  November, 
1836,  according  to  the  former  report,  by  the  receiver  in  the  matter, 
half  yearly  to  the  different  persons  therein  named.  It  had  been 
the  practice  in  England  to  take  into  consideration  the  circumstance 
of  the  near  relations  of  a  lunatic,  with  a  view  of  giving  them  some 
relief  out  of  the  sum  allowed  for  the  maintenance  of  the  lunatic. 
In  Ex  parte  Wliitbread,  In  re  Hinde  (l),  Lord  Eldon  said,  "the 
difficulty  I  have  had  was  as  to  the  extent  of  relationship,  to  which 
an  allowance  ought  to  be  granted.  I  have  found  instances  in 
which  the  Court  has,  in  its  allowances  to  the  relations  of  the 
lunatic,  gone  to  a  further  distance  than  grand-children,  to  brothers 
and  other  collateral  kindred ;  and  if  we  get  to  the  principle,  we  find 
that  it  is  not  because  the  parties  are  next  of  kin  to  the  lunatic,  or, 
as  such,  have  any  right  to  an  allowance,  but  because  the  Court 
will  not  refuse  to  do,  for  the  benefit  of  the  lunatic,  that,  which  it  is 
probable  the  lunatic  himself  would  have  *done : "  In  re  Windsor  (2) :  [  *326  ] 
and  in  a  recent  case,  In  re  Blair  (3),  the  present  Lord  Chancellor 
of  England  gave  an  increased  maintenance  to  a  lunatic,  in  order 
that  such  increase  might  be  divided  between  two  nephews  of  the 
lunatic  who  were  not  adequately  provided  for,  observing  that  Lord 
Eldon,  in  Ex  parte  Whitbread,  In  re  Hinde,  "had  felt  great 
difficulty,  but  that  he  had  at  last  acceded  to  the  prayer  of  the 
petition  (4),  and  that  the  precedent,  which  he  had  so  made,  had 
been  followed  in  several  subsequent  instances." 

The  Lord  Chancellor  made  the  order  sought  for. 

(1)  16  R.  B.  148  (2  Mer.  103).  (4)  In  the  report  of  that  case  it  is 

(2)  Shelford  on  Lunatics,  130.  stated,  that  no  order  was  made  upon 

(3)  43  R.  It.  196  (I  My.  &  Cr.  300).      the  petition :  see  16  R.  R.  150.— 0.  A.  S. 
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1838.  LORD  NORBURY  v.  ALLEYNE. 

Jan.  22,  23. 

1  (1  Dr.  &  Wal.  337—3-16.) 

p  ttnkft  Where  a  landlord  filed  a  bill  against  his  immediate  tenant,  to  restrain 

LQt     '  him  from  cutting  turf  for  sale  on  a  valuable  bog,  appurtenant  to  the  lands 

r  337  -|  demised,  and  the  tenant  put  in  an  answer,  stating  that  he  had  never  himself 

been  in  the  actual  occupation  of  any  portion  of  the  lands,  that  he  never  by 
himself  or  any  of  his  agents  had  committed  the  waste  charged  by  the  bill, 
and  that  if  his  sub-tenants  had.  cut  turf  for  sale  or  otherwise,  he  was  unable 
to  restrain  them  from  so  doing,  the  practice  having  existed  previously  to  the 
lands  coming  into  his  possession  : 

Held,  that,  although  it  did  not  appear  whether  these  tenants  were  merely 
tenants  from  year  to  year,  or  had  any  greater  interest,  the  injunction  could 
not  issue,  as  they  were  not  before  the  Court. 

On  the  12th  of  November,  1776,  Richard  Le  Hunte,  the  then 
tenant  for  life  of  the  lands  of  Clonkilly,  did,  by  virtue  of  a  leasing 
power  vested  in  him,  demise  unto  John  Alleyne,  the  defendant's 
father,  and  William  Hyde,  and  their  heirs,  all  that  and  those,  the 
towns  and  lands  of  Clonkilly  therein  described,  as  containing  by  a 
survey  then  lately  made  thereof,  129  acres  plantation  measure,  &c, 
"  aB  then  in  the  possession  of  the  said  John  Alleyne,  together  with 
all  and  singular  the  rights,  members,  and  appurtenances  thereunto 
[  *338  ]  belonging,  or  in  any  wise  appertaining,  *or  with  the  same  or  any 
part  thereof  usually  held,  occupied,  or  enjoyed/'  for  and  during 
the  lives  and  life  of  three  persons  therein  named,  at  and  under  the 
yearly  rent  of  146/.  14a.  9cL 

John  Alleyne  survived  his  co-lessee  William  Hyde,  who  took  no 
beneficial  interest  under  the  lease,  and  died  in  the  year  1796 
intestate,  leaving  Samuel  Alleyne,  the  defendant,  his  eldest  son  and 
heir-at-law,  who,  upon  his  death,  entered  into  possession  and 
receipt  of  the  rents  of  these  premises. 

In  the  year  1802,  Bichard  Le  Hunte  being  seized  in  fee  of  these 
lands,  conveyed  them  by  indenture  of  the  8th  of  March  of  that  year, 
to  Hector  Graham,  under  whom  the  plaintiffs  in  this  cause,  the  Earl 
of  Norbury,  and  his  eldest  son,  Lord  Viscount  Glandine,  derived. 

In  the  year  1836,  the  Earl  of  Norbury,  and  his  eldest  son,  filed 
the  present  bill  against  Samuel  Alleyne,  stating,  in  addition  to  the 
facts  already  mentioned,  that  the  defendant,  Samuel  Alleyne,  since 
he  had  become  so  possessed,  had,  by  himself  or  his  undertenants 
or  servants,  been  in  the  habit  from  time  to  time,  and  especially 
during  the  two  years  then  last  past,  of  committing  great  waste  and 
destruction  upon  the  plaintiffs'  estate,  by  cutting  turf  on  a  valuable 
bog  which  formed  a  part  of  the  said  demised  premises,  or  was 
attached  or  appurtenant  thereto,  and  by  selling  the  same  to   a 
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considerable  extent ;  that  the  quantities  of  turf  so  cut  by  the 
defendant,  had  greatly  exceeded  the  quantity  necessary  for  the  use 
of  the  said  demised  premises,  or  for  the  consumption  of  the  said 
defendant ;  and  that  the  surplus  had  been  sold  to  different  ^persons 
for  consumption,  off  the  said  premises,  and  the  produce  thereof 
received  by  the  said  defendant,  and  applied  and  converted  to  his 
own  private  profit;  the  plaintiffs  in  their  bill  charged  that  the 
defendant  had  no  such  right,  inasmuch  as  the  bog,  which  formed  a 
part  of,  or  was  attached  or  appurtenant  to,  the  said  demised  lands, 
by  the  said  lease  of  the  12th  of  November,  1776,  was  not  thereby 
demised  as  bog,  nor  was  any  right  to  cut  turf  thereon  thereby 
given  or  granted  to  the  tenant  or  lessee  thereof,  by  any  express 
clause  or  proviso  contained  in  the  said  lease,  and  that  no  right  to 
cut  turf  for  sale  had,  at  the  time  of  the  making  of  the  said  lease, 
or  theretofore,  been  annexed  to  or  usually  held  or  enjoyed  with  the 
said  demised  premises  or  any  part  thereof  by  the  tenants  or 
occupiers  of  the  same,  and  that  the  only  interest  which  the 
defendant  could  claim  to  be  entitled  to  under  the  said  lease,  was  a 
mere  right  of  turbary  upon  said  bog,  to  an  extent  sufficient  for  his 
own  use  and  consumption  upon  the  said  demised  premises. 

[The  prayer  of  this  bill  was  for  an  account  of  the  value  of  the 
turf  cut  by  the  order,  permission,  authority,  or  connivance  of  the 
defendant,  and  of  the  money  received  by  or  for  the  use  of  the  said 
defendant,  on  account  of  such  turf  as  had  been  sold  or  otherwise 
disposed  of,  and  for  payment  thereof,  and  for  an  injunction.] 

The  defendant,  by  his  answer,  admitted  the  correctness  of  the 
terms  of  the  lease  as  set  forth  in  the  bill,  and  that  the  right  to  cut 
turf  had  been  exercised  by  the  defendant's  tenants,  but  not  by 
himself,  for  over  forty  years,  though  no  such  right  was  expressly 
given  by  the  said  lease  ;  he  denied  that  he  at  any  time  within  the 
last  two  years,  (the  period  specified  in  the  bill  as  that  within  which 
the  practice  had  exceedingly  increased,)  or  at  all,  or  that  any  one 
acting  by  his  authority,  or  as  his  servant  or  agent  during  that 
period,  or  at  all,  committed  great  or  *any  waste  or  destruction 
whatever  on  the  estate  of  the  plaintiffs,  by  cutting  turf  on  a 
valuable  or  any  bog  forming  a  part  of  the  said  premises,  or 
attached  or  appurtenant  thereto,  or  that  the  defendant,  or  any  one 
by  his  authority,  had  ever  sold  the  same  to  any,  or  a  considerable 
extent.  He  further  stated,  that  many  years  prior  to  the  month  of 
March,  1802,  the  tenants  to  whom  the  lands  comprised  in  this 
lease  had  been  demised  by  this  defendant's  father,  had  been  in  the 


Lord 
Norbuky 

r. 

Alleynk 
[  *339  ] 


[340] 


[  *341  ] 


J»m>  habif  of  crrrir.j?  t~rf  on  a  large  r/"^  adjoining,  hit  n«"t  farming  part 
-  "  of  tr.e  mA  d**n.:-ed  [..*err.:r#^.  r«*h  f-.-r  tLeir  o**t;  eon-nrnptK-ri  and 

Af'r'Er*r"  for  ra!e,  and  tr.at  :hey  h*l  so  cor.::med  :o  d  •  =rin--e  tl.at  periol : 
that  the  tenar.N  had  therei,v  retimed  a  «:on?id*rraMe  lortion  «.-f 
the  bog,  and  sir.'re  cultivated  the  ?^me.  He  farther  stated,  that  he 
had  never  received  anv  sum  of  cc^nev  for  the  tnrf  so  cut  and  sold. 
nor  derived  anv  benefit  therefrom,  further  than  the  advantage 
conferred  on  hi*  tenants,  nor  did  he  ever  receive  anv  rent  whatever 
ont  of  the  portions  of  the  said  bog  so  improve*!  and  cultivated  a* 
aforesaid. 

The  answer  farther  stated,  that  the  defendant  was  advised,  he 
could  not  now.  after  a  lapse  of  so  many  years,  upwards  of  forty, 
prevent  his  said  tenants  from  cutting  and  saving  turf  on  said  bog. 
and  that  the  plaintiffs,  and  those  under  whom  they  derive  title  to 
the  said  lands,  had,  by  their  acquiescence  for  over  forty  years  in 
the  waste  and  practice  now  complained  of,  rendered  it  difficult,  if 
not  impossible,  to  do  so.  The  defendant  denied  that  he  claimed  a 
right  to  cut  turf  on  the  said  bog  for  sale,  or  that  he  or  his  tenants 
had  cut  tnrf  for  sale,  or  at  all,  on  the  said  demised  premises,  unless 
the  said  bog  could  be  deemed  and  taken  as  part  and  parcel  thereof ; 
I"  *3'2  and  he  *  further  stated,  that  he  or  his  tenants  had  not  cut  any  turf 
within  the  last  ten  years  on  the  129  acres  comprised  in  the  said 
lease  for  any  purpose  whatever,  and  that  he  was  not  in  the  actual 
occupation  of  any  part  of  the  said  demised  premises,  the  entire 
thereof  being  in  the  hands  of  tenants. 

Evidence  was  entered  into  by  both  parties  at  considerable  length ; 
it  was,  however,  very  contradictory  ;  that  of  the  plaintiffs'  going  to 
displace  many  of  the  defendant's  allegations,  for  instance,  as  to  his 
never  having  given  authority  to  cut,  his  not  having  received  the 
produce  of  the  surplus  of  turf,  &c. :  whilst  that  of  the  defendant's 
witnesses  was  in  support  of  his  allegations  ;  as  the  cause,  however, 
went  off  upon  another  point,  it  is  not  deemed  necessary  to  say 
more,  than  that  it  was  contradictory. 

Mr.  Pennrfather,  Mr.  Warren,  and  Mr.  //.  li.  Grares,  for  the 
plaintiffs.     *     *     * 

Mr.  W.  Brooke,  Mr.  Brewster,  and  Mr.  D.  II.  Kane,  for  the 
defendant  rcited  Allen  v.  Anthony  (l),  Curtis  v.  Daniel  (2),  Parrott 
v.  Palmer  (3),  and  other  cases] . 

(1)  15  K.  R.  113  (1  Mer.  282).  (3)  41  R.  R.  149  (3  My.  &  K.  632). 

(2)  10  R,  R.  291  (10  East,  273). 
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Mr.  Warren,  in  reply.     *     *     * 

The  Lord  Chancellor  : 

I  feel  great  difficulty  in  this  case,  in  consequence  of  the  tenants  who 
are  actually  in  possession,  and  are  represented  to  be  the  persons 
committing  all  this  waste,  not  *having  been  brought  by  the 
plaintiffs  before  the  Court.  I  think  they  must  not  be  taken  to  be 
mere  tenants  from  year  to  year,  but  as  having  some  greater  interest 
in  the  premises ;  but  even  were  they  so,  yet  as  owners  of  a  legal 
estate,  they  are  entitled  to  protection ;  and  though  their  interests 
are  not  so  valuable,  as  if  they  possessed  leases,  yet  still  this  interest 
cannot  be  evicted  without  a  regular  notice ;  and,  in  fact,  during 
the  continuance  of  their  tenancy  they  have  a  legal  title,  just  as 
much  as  if  they  had  a  lease  for  one  hundred  years.  There  appears 
in  all  to  be  but  three  or  four  tenants,  and  they  might  have  been 
made  parties  without  any  great  difficulty  or  expense.  What  I 
propose  doing,  therefore,  is  to  give  the  plaintiffs  leave  to  amend 
their  bill,  by  bringing  these  parties  before  the  Court,  or  otherwise 
as  they  may  be  advised,  upon  payment  of  the  costs  of  the  hearing. 
—Reg.  Lib.  1838,  fol.  290. 


Lord 
Nor bury 

r. 
Alletnk. 

Jan.  23. 

[345] 
[  *346  ] 


•  MONEY  v.  GIBBS. 

(1  Dr.  &  Wal.  394—416.) 

Property  bequeathed  to  the  testator's  widow  (his  sole  executrix)  for  life, 
and  afterwards  to  a  third  person,  comprised  a  teiminable  freehold  annuity 
pur  autre  vie  specifically  bequeathed  and  a  policy  on  the  same  life.  The 
will  imposed  no  express  obligation  on  the  tenant  for  life  to  maintain  the 
policy,  but  she  voluntarily  paid  the  premiums  until  the  life  dropped,  and 
received  the  amount  of  the  policy : 

Held  that  the  policy  money  must  be  treated  as  part  of  the  assets,  subject 
to  recouping  the  premiums  paid  by  the  widow. 

George  Molden,  of  Sandymount,  in  the  county  of  Dublin,  by 
his  last  will  and  testament,  bearing  date  the  15th  of  October, 
1814,  after  disposing  of  some  trifling  pecuniary  legacies,  gave  and 
bequeathed  as  follows:  "I  bequeath  one  half  of  the  property,  I 
leave,  to  my  executrix,  to  be  disposed  of  at  her  death,  to  my 
nearest  relation  in  law,  provided  he  or  she  profess  his  or  her  belief 
in  the  religion  established  by  law  in  these  kingdoms ;"  and  after 
revoking  all  former  wills  and  testaments,  the  testator  concluded  by 
naming  his  wife,  Sarah  Molden,  otherwise  Thurlow,  his  sole 
executrix,  and  residuary  legatee,  and  bequeathing  to  her  "  all  his 
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Honbt  worldly  substance,  of  what  nature  and  kind  soever,  (except  such 
Gibb8.  Par^  as  was  beta™  devised,)  for  her  own  sole  use  and  purpose, 
namely,  my  houses  and  lands  at  Sandymount,  my  annuities  of 
different  kinds,  all  monies  wherever  situate,  and  all  my  furniture, 
plate,  books,  &c.  &c,  and  all  things  whatsoever  of  which  I  may 
die  possessed/* 
[  395  ]  In  the  month  of  November,  1832,  Sarah  Money,  who  was  the 

sister  and  sole  next  of  kin  of  the  testator,  and  also  a  professing 
Protestant,  and  her  son,  Philip  John  Money,  filed  their  original 
bill  against  Henry  Sutton,  charging  the  death  of  the  testator  in 
the  month  of  July,  1815  :  that  probate  of  the  said  will  was  granted 
to  his  widow,  the  said  Sarah  Molden ;  her  subsequent  inter- 
marriage with  the  defendant,  Henry  Sutton,  and  her  death  in  the 
month  of  November,  1830,  intestate,  and  without  issue :  that  the 
said  defendant,  Sutton,  had  thereupon  obtained  letters  of  adminis- 
tration to  his  said  wife,  and  had  possessed  himself  of  all  the  said 
testator's  property,  and  converted  the  same  to  his  own  sole  use. 

The  bill  then  charged,  that  the  testator's  property  principally 
consisted  of  a  chattel  interest  in  a  certain  house  and  premises  at 
Sandymount,  near  Dublin,  in  which  the  said  testator  had  resided, 
and  of  three  annuities,  or  rent  charges,  therein  particularly  men- 
tioned, purchased  by  the  testator  in  his  life-time,  and  held  as  to 
two  of  them  for  the  lives  of  the  respective  grantors  thereof,  and 
as  to  the  other  of  them  for  his  own  and  his  wife's  joint  lives,  and 
the  survivor  of  them ;  and  that  all  of  these  said  annuities  were 
expressly  redeemable  on  repayment  of  the  purchase-money,  at  or 
after  five  years  from   the   date  of   the  purchase,  on   giving   six 
months'  notice  for  that  purpose :  that  the  residue  of  said  testator's 
personalty  consisted  of  his  household  goods,  plate,  linen,  books, 
&c,  and  likewise  of  two  policies  of  insurance,  the  one  for  7001., 
effected  by  the  testator,  in  his  life-time,  on  the  life  of  one  of  the 
grantors  of  the  said  annuities,  named  Berry,  the  cestui  que  vie 
therein  named,  and  the  other  for  1,300/.  on  the  life  of  the  other 
[  *396  ]      *of  said  grantors.,  named  Grace  Carter,  the  other  cestui  que  vie  of 
said  other  annuity,  both  of  said  policies  being  for  the  amount  of 
the   purchase-money  paid   by   said  testator,   for   said   respective 
annuities :  that  the  said  insurances  were  kept  up  by  the  testator, 
in  his  life-time,  out  of  each  of  said  annuities,  and,  after  his  decease, 
were  kept  up  out  of  the  same  funds  by  his  executrix,  until  they  fell 
in  by  the  death  of  the  lives,  which  event  happened,  the  one  in 
1824,  when  Berry  died,  and  the  other  in  1829,  when  Mrs.  Carter 
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died :  that  on  their  decease,  the  said  policies  were  respectively  paid       Money 
by  the  insurance  companies  to  said  testator's  said  executrix,  who       gibbs. 
thereupon  invested  the  sums  received  thereby  in  the  public  funds 
in  her  own  name. 

The  bill  then  stated,  that  the  plaintiff,  Sarah,  was  the  only 
surviving  sister,  and  the  nearest  relation  and  heiress-at-law,  of 
the  testator;  that  she  had  been  and  still  was  a  member  of  the 
United  Churches  of  England  and  Ireland,  and  that,  consequently, 
under  the  terms  of  the  will  of  the  said  George  Molden,  she  was 
entitled  to  a  moiety  of  his,  the  said  testator's  entire  property, 
including  the  amount  of  the  said  two  sums  of  700/.  and  1,800/., 
the  produce  of  the  said  two  policies  of  insurance,  remaining  after 
payment  of  his  debts,  funeral  and  testamentary  expenses,  and  of 
his  pecuniary  legacies :  it  further  stated,  that  the  said  plaintiffs 
were  then,  and  for  years  before  had  been,  living  in  or  near  Norwich, 
in  England,  and  that  they  had  been  unacquainted,  and  were  kept 
unacquainted  by  the  defendant  Sutton,  with  his  said  wife's  decease, 
which  event  they  had  only  accidentally  discovered  in  the  month  of 
August  prior  to  the  date  of  the  filing  the  said  original  bill :  that 
the  *plaintiff,  Philip,  had  obtained  letters  of  administration  do  bonis  [  *397  ] 
non  with  the  will  annexed  to  the  said  testator,  and  that  application 
had  been  made  to  the  said  defendant  for  an  account.  The  bill  then, 
after  charging  that  the  executrix,  Mrs.  Sutton,  in  her  life-time,  and 
the  defendant,  Sutton,  after  her  decease,  had  wasted  the  assets  of 
the  said  testator,  prayed  for  the  usual  accounts,  and  that  the  residue 
of  the  personal  estate,  after  payment  of  the  debts,  legacies,  and 
funeral  expenses,  should  be  ascertained,  that  the  produce  of  the 
said  two  policies  of  insurance  should  be  included  therein  ;  and  that 
the  plaintiff,  Sarah,  should  be  decreed  entitled  to  be  paid  a  moiety 
thereof ;  and  that  the  defendant  should  account  for  the  rents  and 
profits  which  he  had  made  of  the  testator's  chattel  interest  at 
Sandy  mount,  from  the  time  of  his  wife's  decease,  or  those  which, 
without  wilful  default,  he  might  have  made,  &c. 

The  defendant  Sutton,  by  his  answer,  denied  all  knowledge  of  the 
plaintiff  Sarah's  relationship  to  the  testator,  and  of  her  religion. 
He  admitted  that  the  testator  died  seized  and  possessed  of  the 
annuities,  and  that  he  had  effected  the  insurances  in  manner  in  the 
bill  stated  :  that  the  annual  premiums  on  said  insurances  were  paid 
by  his  late  wife  from  her  own  monies,  and  not  the  assets  of  the 
testator,  that  it  was  discretionary  with  her  to  continue  the  said 
insurances  or  not,  no  direction  having  been  given  in  the  testator's 
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Hoorrr        will  to  effect,  or  con  tin  ne  to  keep  up.  such  insurances,  or  to  apply 

OibW,  anv  particular  fund>  of  his  for  that  purp» ,^e,  nor  any  obligation 
thrown  upon  the  said  executrix  to  that  effect.  The  defendant 
admitted  the  payment  by  the  respective  insurance  companies  of  the 

'  *3M  \  amount  of  the  two  policies  at  the  time  in  *bill  mentioned,  upon  his 
own  and  his  wife's  joint  receipt,  and  that  thereupon  the  entire  of 
both  sums  were  invested  bv  her  in  Government  stock,  in  her  own 
name,  according  to  the  provisions  of  her  marriage  settlement :  he 
expressly  denied  the  right  of  the  plaintiff  to  any  share  or  pro- 
portion of  the  same,  and  stated  that  he  claimed  both  as  her 
administrator.  He  admitted  his  wife's  death  in  the  month  of 
December,  1830,  that  he  was  her  administrator,  and  that  he 
thereby  and  thereupon  possessed  himself  of  all  her  property.  The 
defendant,  by  his  answer,  put  in  issue  the  fact  of  the  plaintiff, 
Philip  Money,  having  obtained  any  letters  of  administration  de 
lxmi*  non  to  the  testator  Molden,  and  distinctly  denied  all  actual, 
or  any  intended,  waste,  of  the  said  testator's  estate  and  effects :  he 
denied  having  at  all  or  in  any  manner  concealed  his  wife's  death, 
having  announced  that  event  in  the  public  newspapers.  He 
admitted,  that  application  had  been  made  to  him  to  account  for 
the  personal  property  of  the  testator,  and  that  so  far  from  being 
unwilling  to  do  so,  he  was  ever  most  anxious  to  settle  matters 
amicably,  and  proposed  to  refer  the  case  to  arbitration,  and  as  he 
understood  such  a  course  had  been  partly  agreed  upon,  when,  to 
his  surprise,  the  present  bill  was  filed.  He  further  stated,  that  he 
and  his  wife  incurred  some  costs  in  defending  the  title  to  the 
annuities,  which  were  impeached  after  the  testator's  death ;  that 
of  the  annuities,  there  was  due  and  in  arrear,  when  they  respec- 
tively fell  in,  viz.,  198/.  on  one,  133/.  on  another,  and  1,149/.  on 
the  third.  He  further  stated,  that  he  and  his  wife  had  expended 
882/.  out  of  the  assets,  in  payment  of  testator's  debts,  legacies,  and 
funeral  expenses,  which  payments,  he  expressly  asserted,  exceeded 
the  amount  of  all  said  testator's  personal  estate. 

f  399  J  On  the  22nd  of  January,  1833,  the  Court,  by  an  order  of  that 

date,  invested  1,400/.  of  the  disputed  funds  in  stock,  to  abide  the 
event  of  the  suit,  as  being  sufficient  to  cover  the  amount  of  the 
plaintiff's  demand,  and  it  returned  about  as  much  more,  the  residue, 
to  the  defendant;  on  the  4th  of  February,  1833,  issue  was  joined, 
and  the  relationship  of  the  plaintiff,  Sarah,  admitted,  having  been 
fully  established  by  a  consent  order,  bearing  date  the  19th  of  April, 
1833,   and   in   the  words   following:    "that   the  plaintiff,   Sarah 
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Money,  was,  at  the  time  of  the  death  of  the  said  testator,  the  said  Monby 
George  Molden,  the  testator  in  the  pleadings  mentioned,  his  only  gibbs. 
surviving  sister,  and  that  the  said  George  Molden  died  without 
issue,  and  without  having  any  brother,  or  father,  or  mother,  him  sur- 
viving, and  that  said  plaintiff,  Sarah,  has  all  her  lifetime  been,  and 
still  is,  a  member  of  the  Protestant  reformed  religion,  as  by  law 
established."  The  defendant,  having  by  his  answer,  denied  that 
the  plaintiff,  Philip,  had  obtained  administration  do  bonis  nan  to 
the  testator  Molden,  a  suit  in  the  Ecclesiastical  Court,  for  that 
purpose,  was  litigated ;  but  at  length  a  compromise  took  place,  by 
which  two  pei$ons,  named  Morgan  and  Walker,  were  appointed 
sole  administrators,  and  by  an  order  of  the  19th  of  November,  1883, 
liberty  was  given  to  amend  the  bill,  (without  prejudice  to  the  pro- 
ceedings,) by  striking  out  the  original  charge  in  the  bill  as  to  Money 
being  such  administrator,  and  inserting  the  names  of  the  newly- 
appointed  administrators,  Morgan  and  Walker,  who,  on  the  26th 
of  November,  1838,  answered  pro  forma,  and  on  the  8th  of  February, 
1834,  a  decree  was  pronounced,  directing  the  usual  accounts  to  be 
taken  of  the  testator's  personal  estate,  of  his  debts,  legacies,  and 
testamentary  expenses,  and  *  whether  the  said  Sarah  Sutton,  or  [  **oo  ] 
said  defendant,  Henry  Sutton,  had  occupied  and  enjoyed  any  of 
the  chattel  premises  of  the  said  testator,  and  that  in  such  an  event, 
the  Master  should  set  a  fair  occupation  rent  thereon,  for  the  time 
that  the  same  should  so  appear  to  have  been  occupied ;  and  that 
in  taking  the  said  accounts,  the  Master  should  inquire  and  report 
whether  the  said  two  policies  of  insurance  in  the  pleadings  men- 
tioned, formed  any  part  of  the  personal  estate  of  the  said  testator ; 
that  the  Master  should  be  at  liberty  to  state  any  circumstance  that 
he  might  think  necessary  respecting  the  same :  that  he  should 
inquire  and  report,  but  without  prejudice  to  any  question  between 
the  plaintiff  and  defendant,  whether  any  and  what  sums  were  paid, 
and  by  whom,  since  the  death  of  the  said  testator,  George  Molden, 
as  premiums  on  the  said  two  policies  of  insurance,  or  either  of  them, 
and  out  of  what  funds,  and  under  what  circumstances  the  same 
were  respectively  paid  :  whether  any,  and  what,  sums  were  neces- 
sarily and  properly  expended  and  paid,  by  the  said  Sarah  Sutton, 
in  her  lifetime,  or  by  the  said  Henry  Sutton,  as  and  for  the  costs 
incurred  by  them,  in  the  causes  of  Berry  v.  Sutton,  and  Carter  v. 
Sutton,  in  the  pleadings  mentioned,  in  defending  the  title  to  the 
several  annuities,  or  either  of  them ;  and  likewise  an  account  of  the 
sums  received  by  the  said  Sarah  Sutton  or  Henry  Sutton,  on  account 
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Mokky       of  the  said  annuities,  and  whether  any,  and  what,  arrears  were  then 

mm 

gibbs.       due,  and  if  so,   whether  the  same  were  recoverable,  and  all  the 
circumstances  in  respect  of  such  arrears. 

One  of  the  said  plaintiffs,  Sarah,  having  died  after  this  decree 
was  pronounced,  and,  by  her  will,  having  appointed  her  said 
co-plaintiff  and  son,  Philip  John  Money,  her  executor  and  sole 

[  *ioi  j  legatee,  he,  on  obtaining  probate  *of  his  mother's  will,  revived  the 
cause,  and,  on  the  11th  of  March,  1837,  the  Master  made  his 
report ;  and  after  finding  the  death  of  the  testator,  George  Molden, 
&c.  &c,  the  report  then  proceeded  to  state,  that  the  chattel  premises 
were  bequeathed  by  the  testator,  as  part  of  his  personal  property  (i), 
to  his  widow  and  executrix,  Sarah,  for  her  life :  that  the  said  pre- 
mises were  occupied  by  the  said  Sarah  up  to  the  period  of  her 
decease,  which  took  place  on  the  20th  of  December,  1830,  from 
which  time  they  had  been  solely  occupied  and  enjoyed  by  the 
defendant,  Henry  Sutton,  in  whose"  possession  they  then  were,  and 
that  the  said  chattel  premises  were  not  worth  more  than  the  yearly 
head-rent,  to  which  the  same  were  liable.  The  Master  then  found, 
that  the  two  policies  of  insurance,  in  the  pleadings  mentioned,  were 
part  of  the  said  testator's  personal  estate,  and  that  same  were 
effected  by  him  in  his  life-time,  one  on  the  life  of  Charles  Berry, 
for  the  sum  of  700/.  late  currency,  by  policy  of  assurance  with  the 
Royal  Exchange  Assurance  Company,  dated  the  4th  of  November, 
1811,  on  payment  of  an  annual  premium  of  28Z.  1*.  9rf.  late 
Irish  currency  ;  and  one  other  insurance  for  1,300/.,  on  the  life  of 
Mrs.  Grace  Carter,  widow,  by  policy  of  insurance  with  the  Albion 
Assurance  Company,  dated  the  10th  of  November,  1814,  on  pay- 
ment of  the  annual  premium  of  61/.  17*.  Irish,  and  that  the  annual 
premiums,  payable  on  foot  of  said  insurance,  were  paid  by  the 
testator,  during  his  life-time,  out  of  his  own  property ;  and  that 
at  his  decease,  said  two  policies  were  in  force,  and  that  after  his 
decease,  said  annual  premiums  were  paid  by  said  testator's  widow, 
and  executrix,  until  the  decease  of  the  lives  in  said  policies  named, 
one  of  whom,  that  is  to  say,  Berry,  died  on  the  31st  of  July,  1834, 

[  M02  ]  and  the  other,  Mrs.  Carter,  *on  the  21st  of  May,  1829 ;  and  that 
immediately  after  their  respective  deaths,  the  said  Sarah,  as 
executrix  as  aforesaid,  received  the  full  amount  of  said  policies 
respectively  on   a   receipt   signed   by  her   and   her  husband,  the 

(1)  This    was    a    mistake,    as    the      as  to  them.   See  judgment,  pout,  p.  190. 
annuities  were  freehold  annuities,  and      — U.  A.  S. 
the  bequest  was  consequently  specific 
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defendant,  Sutton :  and  that  the  amount  of  the  sums  paid  for  Money 
premiums  on  said  two  policies  of  insurance,  from  and  after  gibbb. 
said  testator's  decease,  amounted  in  the  entire  to  the  sum  of 
1,6321. 12*.  Id.  British.  The  report  further  stated,  that  said  defen- 
dants, Sarah  Sutton  and  Henry  Sutton,  expended  the  sum  of  160/. 
in  costs  of  defending  the  testator's  title  to  the  annuity  purchased 
from  Mrs.  Grace  Carter :  that  the  sums  received  by  said  defendants, 
Sarah  Sutton  and  Henry  Sutton,  on  foot  of  the  said  two  annuities, 
amounted  to  the  sum  of  1,9352.  6s.  2d.,  and  that  the  arrears 
thereof,  due  at  the  time  of  the  death  of  the  grantors  of  the  said 
annuities,  amounted  to  the  sum  of  1,480/.,  and  that  the  said  arrears 
remained  due,  and  were  irrecoverable :  that  the  interest  on  said 
annual  premiums,  from  the  time  they  were  respectively  paid,  until 
the  payment  of  the  policies  on  the  death  of  the  lives,  amounted  to 
the  sum  of  341/.  18s.  3d . 

The  defendant,  Sutton,  having  died  after  the  date  of  the  Master's 
report,  the  plaintiff  revived  the  cause  against  his  administrator, 
Gibbs,  the  present  defendant,  and  the  cause  accordingly  now  came 
on  to  be  heard  on  the  Master's  report. 

Mr.  Litton,  Mr.  W.  Brooke,  and  Mr.  G.  D.  La  Touche,  for  the 
plaintiff : 

*  *     According  to  the  case  of  Parry  v.  Ashley  (l),  the  Court       [406] 
must  consider  the  renewals  of  these  insurances  as  renewals  in  the 
character  in  which  she  was  entitled  to  make  them,  namely,  as 
executrix,  and  therefore  an  appropriation  of  so  much  of  the  assets 

of  the  testator,  for  the  general  purposes  of  his  will :  the  plaintiffs  are, 
therefore,  clearly  entitled  to  a  moiety  of  the  fund  thus  produced. 

Mr.  Serjeant  Greene,  Mr.  Blackburne,  and  Mr.  J.  Scott,  for  the 
defendant : 

*  *     The  annuities  are  limited  to  the  grantee,  his  heirs,  executors,        [  ±07  ] 
administrators,  and  assigns,  and  are  therefore  freehold ;  the  bequest 
therefore  is  a  specific  one ;  and  this  at  once  disposes  of  Hone  v. 

The  Earl  of  Dartmouth  (2),  and  all  that  class  of  cases.     *     *     * 

The  tenant  for  life  of  these  annuities  being  thus  entitled  to  them, 
as  a  specific  legatee,  was  clearly  not  bound  to  diminish  her  own 
life  estate,  by  the  appropriation  of  any  portion  thereout  to  the 
keeping  up  of  the  insurances  effected  by  the  testator,  upon  the  lives 
for  which  the  *annuities  were  granted ;  it  was  perfectly  optional       [  *408  ] 

(1)  30  E.  B.  132  (3  Sim.  97).  (2)  6  R.  R.  96  (7  Ves.  137). 
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Money  with  her  whether  or  not  she  would  do  so,  there  being  no  express 
Gibbs.  direction  given  by  the  will,  nor  any  reference,  or  syllable  of  allusion 
to  these  policies  of  insurance  contained  in  it ;  and  it  is  a  singular 
circumstance,  that  the  Court  should  be  now  called  upon  to  presume 
an  intention  on  the  part  of  the  testator,  that  these  policies  of  insur- 
ance should  be  kept  alive,  for  the  benefit  of  a  person,  with  whom 
the  testator  was  unacquainted,  even  by  name,  and  at  the  expense 
of  his  widow  and  executrix.  No  precise  authority  on  this  point 
is  to  be  found  in  any  of  the  books,  but  there  are  numerous  cases 
which  supply  an  exact  analogy  ;  for  instance,  the  case  of  a  tenant 
for  life  of  a  renewable  interest :  in  White  v.  White  (l),  Lord  Eldon 
says,  "it  is  clear,  that  a  person,  entitled  for  his  own  life,  is  not 
bound  to  renew,  except  from  the  terms  of  the  will,  or  the  nature 
and  formation  of  the  gift  to  him,  you  can  imply  an  intention  that 
he  should  be  obliged  to  renew."  Capel  v.  Wood  (2),  before  the 
Master  of  the  Rolls  in  England,  and  O'Ferrall  v.  O'Ferrall  (3), 
decided  in  this  Court  by  your  Lordship,  were  to  the  same 
effect.     *     *     * 

[  4io  ]  Mr.  G.  D.  La  Tout-he,  in  reply,  cited  Spang  v.  Spoiuj  (4). 

The  question  of  costs  was  argued  by  Mr.  Litton,  for  the  plaintiff, 
and  Mr.  Serjeant  Greene,  for  the  defendant,  after  the  argument  on 
the  merits  was  closed. 

jvnc  io.      The  Lord  Chancellor  [after  making  some  observations  on  the  case 

of  Howe  v.  The  Earl  of  Dartmouth,  said] : 

[411]  As  the  principle  in   Howe  v.  The  Earl  of  Dartmouth,  is  not 

touched  by,  or  involved  in,  the  present  case,  I  shall  shortly  con- 
sider the  circumstances  of  the  several  parties  interested  in  this 
suit,  previous  to  my  deciding  that  which  appears  to  me  to  be  the 
material  question  in  this  case,  by  whom  the  several  sums  which 
[  *4i2  ]  have  been  expended,  in  keeping  *alive  the  policies  of  insurance, 
since  the  death  of  George  Molden,  the  testator,  are  to  be  paid  ? 

The  defendant  here  is  the  representative  of  Mrs.  Sarah  Sutton, 
otherwise  Molden,  the  widow  and  executrix  of  the  Rev.  George 
Molden,  who,  under  his  will,  was  entitled  to  a  life  interest  in  certain 
annuities  and  in  the  entire  of  his  personal  estate,  and  an  absolute 
interest  in  a  moiety.     The  plaintiff  is  the  representative  of  Mrs. 

(1)  See  4  R.  E.  p.  179  (9  Ves.  561).        p.  191. 

(2)  28  R.  R.  162  (4  Rusa.  500).  (4)  32  R.  R.  16  (1  Y.  &  J.  300;  3 

(3)  Lloyd  &  G.  75.     See  note,  vontt      Biigh  (N.  S.)  84). 
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Money,  who  established   her   claim   to   the  other  moiety  of  the       Money 

mm 

personal  estate  of  the  testator,  after  the  death  of  his  widow,  as  gibbs. 
his  next  of  kin,  and,  as  being  a  person  professing  the  Established 
religion.  Berry  and  Carter,  the  persons  for  whose  lives  the 
annuities  were  granted,  having  dropped  in  the  life-time  of  Mrs. 
Sutton,  Mrs.  Sutton,  who  had,  from  the  period  of  her  first  hus- 
band's death,  continued  to  pay  the  sums  requisite  for  keeping 
the  insurances  alive,  received  from  the  insurance  company  the 
amount  of  the  two  policies,  and  under  and  according  to  the 
construction  of  the  will  of  her  husband,  continued  to  receive  the 
interest  of  these  funds,  until  the  period  of  her  death.  Mrs.  Money, 
upon  the  death  of  Mrs.  Sutton,  claimed  a  moiety  of  these  funds, 
alleging  that  they  must  be  considered  as  forming  a  portion  of  the 
personal  estate  of  the  Rev.  George  Molden,  and  that,  under  his 
will,  she  was  entitled  to  a  moiety  thereof.  This  claim  having 
been  resisted  on  the  part  of  the  defendant,  as  the  representative 
of  Mrs.  Sutton,  the  present  proceedings  were  instituted,  and  have 
been  now  brought  to  a  final  hearing. 

It  is  insisted  on  the  part  of  the  plaintiff,  that  Mrs.  *Sutton,  the  [  *4i3  ] 
tenant  for  life,  was  bound  to  keep  up  these  insurances,  and  that 
she  did,  in  fact,  take  these  annuities  onerated  with  the  annual 
sums  to  be  paid  on  foot  of  the  respective  policies  of  insurance; 
while,  on  the  other  hand,  the  defendant  contends  that  no  such 
obligation  has  ever  been  held  to  arise,  unless  the  same  was 
specially  provided  for  by  the  will,  and  as  there  was  no  such  direction 
here,  that  the  several  sums  advanced  by  Mrs.  Sutton,  for  the 
purpose  of  keeping  these  policies  alive,  must  be  considered  as  sums 
advanced  by  her,  out  of  her  own  proper  monies ;  and  that,  conse- 
quently, for  these  advances,  she,  or  her  representative,  in  case  the 
plaintiff  shall  insist  upon  his  right  of  partaking  of  the  fund  thus 
made  available,  is  entitled  to  be  recouped  out  of  the  plaintiff's 
moiety.  According  to  the  principle  involved  in  my  decision,  in 
O'Ferrall  v.  O'Ferrall  (l),  Mrs.  Sutton  was  not  bound  to  keep  up 
these  two  policies,  or  to  diminish  her  life  estate,  by  the  annual 
sums  required  to  keep  these  insurances  alive,  yet  having  done  so, 
she  has  thereby  created  a  fund,  which  must,  in  this  Court,  be 
considered  as  assets  of  her  late  husband,  and  therefore,  to  be 
distributed  according  to  the  directions  contained  in  his  will.     Now, 

(1)  Lloyd  &  Q.  79,  where  his  Lord-      tion  upon  a  tenant  for  life  to  renew  a 
ship  held  that  the  mere  interposition      renewable  lease. 
of  a  trustee  did  not  impose  any  obliga- 
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[  MI4  ] 


by  the  terms  of  this  will,  the  plaintiff  is  entitled  to  a  moiety  of  the 
personal  estate  of  the  testator,  on  the  death  of  his  widow,  and  the 
right  of  the  defendant  to  the  other  moiety  of  the  fund  being  undis- 
puted, it  is  for  me  to  consider  whether  1  am  not  bound  to  make 
the  plaintiff,  on  the  well-known  principle  of  this  Court,  of  making 
those  who  seek  equity  do  equity,  recoup,  out  of  his  moiety,  a 
proportion  of  the  advances  so  made,  as  I  have  before  stated, 
by  Mrs.  *  Sutton,  out  of  her  own  estate.  It  appears  to  me  to  be 
perfectly  clear,  that  the  plaintiff  must,  before  he  takes  any  portion 
of  the  benefit  accruing  to  him,  by  means  of  the  advances  made 
by  Mrs.  Sutton,  pay  to  Mrs.  Sutton's  representative,  the  defendant 
here,  a  moiety  of  the  sums  so  laid  out  by  her,  in  keeping  those 
insurances  alive,  with  interest,  from  the  period  of  the  respective 
advances.  By  the  Master's  report,  it  appears,  that  after  giving 
the  defendant  credit  for  a  moiety  of  Mrs.  Sutton's  advances,  and 
interest  thereon,  out  of  the  portion  of  these  policies,  and  deducting 
a  moiety  of  certain  costs  admittedly  incurred,  in  defending  the 
title  to  one  of  these  annuities,  out  of  the  plaintiff's  share,  there 
does  not  remain  any  portion  of  the  plaintiff's  moiety  of  the 
testator's  assets.  Since,  therefore,  there  is  not  any  fund  at  present 
in  Court,  nor  any  possibility  of  one  to  arise,  the  plaintiff  never  can 
be  entitled  to  any  relief,  and  consequently,  his  bill  must  be  dismissed. 
[His  Lordship  then  dealt  with  the  costs  of  the  suit.] 
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TEENCH  v.   ST.  GEORGE. 

(1  Dr.  &  Wal.  417—458.) 

A.  B.  devised  and  bequeathed  certain  leasehold  interests,  held  by  him 
under  the  See  of  Waterford  and  LiBmore,  and  other  property,  to  trustees 
upon  trust,  for  the  sole  use  and  behoof  of  his  daughter,  for  and  during  her 
natural  life,  and  from  and  after  her  decease,  to  the  use  and  behoof  of  the 
first  son  which  might  thereafter  be  lawfully  begotten  on  the  body  of  his 
said  daughter,  and  her  heirs  for  ever.  These  leasehold  interests  were  renewed 
by  the  trustees,  until  the  testator's  daughter  reached  her  full  age,  and  from 
that  period  continued  from  time  to  time  to  be  renewed  by  the  tenant  for 
life,  and  large  fines  were  accordingly  paid  for  that  purpose.  A  bill  having 
been  filed  by  the  husband  of  the  tenant  for  life,  after  her  decease,  against 
the  remainder  man,  for  contribution  towards  the  fines  so  paid : 

Held,  that  as  upon  the  true  construction  of  the  will,  the  tenant  for  life 
was  bound  to  keep  these  interests  renewed,  and  was  only  entitled  to  the 
surplus  rents  and  profits  which  remained  after  paying  the  head  rent  and 
renewal  fines,  such  bill  could  not  be  sustained. 

Philip  Chbnevix,  by  his  will,  which  bore  date  the  1st  of  April, 
1771,  after  directing  his  debts,  &c,  to  be  paid,  and  charging  their 
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payments  upon  all  his  property  real  and  personal,  gave  and  Trench 
bequeathed  to  his  father,  Richard  Chenevix,  then  Lord  Bishop  of  st.  George. 
Waterford  and  Lismore,  the  Rev.  Doctor  Henry  Gervais,  clerk,  and 
James  Moore,  merchant,  and  to  the  survivors  and  survivor  of  them, 
and  the  heirs,  executors,  and  administrators  of  such  survivor,  all 
his  estate  real  and  personal  of  what  nature  and  kind  soever  which 
he  was  then,  or  at  the  time  of  his  death  should  be,  possessed  of,  or 
in  any  manner  entitled  to,  and  all  his  "lands,  tenements,  and  here- 
ditaments in  the  King's  County,  and  the  counties  of  Waterford  and 
Tipperary  in  trust,  that  they,  the  said  Lord  Bishop  of  Waterford  and 
Lismore,  Henry  Gervais,  and  James  Moore,  and  the  survivors 
and  survivor  of  them,  and  the  heirs,  executors,  and  adminis- 
trators of  such  survivor,  should  permit  and  suffer  Elizabeth 
Chenevix,  his  wife,  and  her  assigns,  to  have,  take,  and  receive 
to  her  own  use  and  benefit  during  the  term  of  her  natural  life, 
out  of  the  rents,  issues,  and  profits  of  the  said  lands,  the  yearly 
sum  or  rent-charge  of  100/.,  clear  over  and  above  the  *sum  of  [  *±18  ] 
200/.,  to  which  she  was  entitled  by  articles,  made  and  entered  into, 
by  and  previous  to  his  intermarriage  with  the  said  Elizabeth,  the 
said  rent-charge  to  be  paid,  &e. :  and  after  payment  of  all  his 
debts,  funeral  expenses,  and  legacies  as  aforesaid,  the  said  testator 
gave  and  bequeathed  the  rest,  residue,  and  remainder  of  all  his 
real  and  personal  estate  to  his  said  trustees  and  the  survivors,  &c, 
in  trust  for  the  sole  use  of  his  son,  Philip  Chenevix,  and  his  heirs  for 
ever,  subject  to  a  provision  of  8,000/.  for  younger  children,  in  case 
be  should  have  more  than  one  at  the  time  of  his  decease,  the  same 
to  be  divided,  &c. :  and  in  case  he  should  leave  only  his  said  son, 
Philip,  and  his  daughter,  Melesina,  living  at  the  time  of  his  decease, 
then  he  left  to  his  said  daughter  the  sum  of  5,000/.,  to  be  paid  to 
her  as  aforesaid,  part  of  said  8,000/.,  and  the  remainder  he  left  to  his 
said  son,  Philip ;  and  in  case  his  said  son  Philip,  should  happen  to 
die  without  issue  male,  and  that  he  should  happen  to  have  a  second 
son  living  at  bis  decease,  then  his  trustees  and  executors  were  to 
stand  seized  and  possessed  of  all  the  residue  and  remainder  of  bis 
real  and  personal  estate,  in  trust  for  the  only  use  and  behoof  of  his 
second  son,  his  heirs  and  assigns  for  ever,  subject  to  the  provision 
for  his  said  daughter,  Melesina,  and  younger  children,  as  afore- 
said ;  and  in  case  his  said  son,  Philip,  should  happen  to  die,  and 
that  he  should  have  two  daughters  living  and  no  son  at  the  time  of 
his  decease,  then,  in  such  case  he  left  the  elder  daughter  that  part 
only  of  his  real  estate  in  the  King's  County,  purchased  from  Mr. 
b.b. — vol.  lvi.  18 
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Tuknch  Lurum,  and  all  the  rest,  residue,  and  remainder  of  his  personal 
St.  George,  estate,  he  ordered  to  be  divided  equally  Bhare  and  share  alike 
between  both  his  said  daughters ;  and  in  case  he  should  have  no 
other  children  living  at  the  time  of  his  death,  except  his  daughter, 
[  M19  ]  Melesina,  then  he  gave,  devised,  *and  bequeathed  the  rest,  residue, 
and  remainder  of  all  his  real  and  personal  estate  to  his  said  trustees, 
and  executors,  and  the  survivors  and  survivor  of  them,  and  to  the 
heirs,  executors,  and  administrators  of  such  survivor,  in  trust  for 
the  sole  use  and  behoof  of  his  said  daughter,  Melesina,  for  and 
during  her  natural  life,  and  from  and  after  her  decease  to  the  use  and 
behoof  of  the  first  son  which  might  thereafter  be  lawfully  begotten 
on  the  body  of  the  said  Melesina,  and  her  heirs  for  ever,  subject  to 
such  provisions  not  exceeding  the  sum  of  8.0002.  sterling,  as  she 
the  said  Melesina,  should  by  any  deed  or  will,  duly  attested,  think 
fit  to  make  for  her  younger  children,  and  in  failure  of  such  issue 
male  of  the  said  son  of  his  said  daughter,  Melesina,  then  to  the 
second,  third,  fourth,  &c,  and  in  failure  of  such  issue  male  of  all 
the  sons  of  his  said  daughter,  then  in  trust  for  the  use  of  the 
daughters  of  the  said  Melesina,  share  and  share  alike,  as  tenants 
in  common:  and  after  giving  sundry  directions  respecting  the 
maintenance  and  education  of  his  children,  he  devised  and 
bequeathed,  after  payment  of  his  debts  and  legacies,  all  the  rest, 
residue,  and  remainder  of  his  real  and  personal  estate,  to  the 
survivor  of  his  children  to  take  and  receive  the  same,  be  it  of  what 
nature  and  kind  soever,  subject  to  the  payment  of  the  said  yearly 
rent-charge  to  his  wife,  and  concluded  by  declaring  that  his  said 
trustees,  the  Lord  Bishop  of  Waterford,  Henry  Gervais,  and  James 
Moore,  whom  he  thereby  appointed  his  executors,  should  have 
power  to  make  leases  of  his  said  real  estates,  for  any  term  not 
exceeding  three  lives  or  thirty-one  years,  in  possession,  but  not  in 
reversion,  without  fine,  provided  the  best  reserved  rent  was  made 
payable  by  the  said  leases. 
[  *420  ]  Philip  Chenevix,  the  testator,  died  in  the  month  of  *November, 

1771,  leaving  his  widow,  Elizabeth,  and  one  only  child,  his 
daughter,  Melesina,  him  surviving,  his  son,  Philip,  mentioned  in 
his  will,  having  died  in  his  life-time. 

The  Bishop  of  Waterford  and  Doctor  Gervais  proved  the  will  in 
the  proper  Ecclesiastical  Court.  The  Bishop,  who  died  in  the  year 
1778,  acted  not  only  as  trustee  and  executor,  but  as  guardian  to 
Melesina,  and  Doctor  Gervais,  who  on  the  death  of  the  Bishop  in 
1778,  was  appointed  guardian,  acted  in  similar  capacities  until  the 
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marriage  of  Melesina  Chenevix  in  the  year  1786,  to  Mr.  It.  St.  Tbench 
George.  At  the  time  of  Philip  Chenevix,  the  testator's  death,  his  ST#  George. 
property  consisted  of  a  fee  simple  estate  in  the  King's  County, 
producing  about  185/.  per  annum :  certain  premises  in  the  town  of 
Waterford,  held  under  a  lease  from  the  Dean  and  Chapter  for  a  term 
of  forty  years ;  and  certain  lands  and  premises  in  the  counties  of 
Tipperary  and  Waterford,  and  held  by  him  under  six  separate  leases, 
from  the  See  of  Waterford  and  Lismore. 

In  1786,  Melesina  Chenevix,  being  then  a  minor,  of  the  age  of 
nineteen,  intermarried  with  Bichard  St.  George,  Esq.,  who  died  in 
the  year  1790,  by  whom  she  had  one  child,  the  defendant,  Charles 
Manners  St.  George,  who  was  born  in  the  year  1788. 

In  1803,  Melesina  St.  George,  being  then  resident  in  France, 
intermarried  with  the  plaintiff,  Bichard  Trench;  no  settlement, 
however,  was  executed  until  the  year  1807,  in  which  year  certain 
deeds  of  settlement  were  executed  between  those  parties ;  but  these 
deeds  were  not  conversant  about,  nor  did  they  in  any  manner  affect 
the  leasehold  interests  bequeathed  by  the  will  of  Philip  *Chenevix,  [  *42i  ] 
except  so  far  as  to  charge  them  with  the  8,000/.  for  the  younger 
children  of  Melesina,  which  she  was  entitled  to  do  under  the 
provisions  of  her  father's  will. 

In  1827  Melesina  died,  leaving  the  plaintiff,  her  husband,  the 
defendant,  Bichard  M.  St.  George,  and  four  sons,  the  issue  of  her 
second  marriage,  her  surviving. 

After  considerable  delay,  which,  however,  was  satisfactorily 
accounted  for,  the  present  bill  was,  on  the  6th  of  March,  1836,  filed 
by  Bichard  Trench,  against  Bichard  M.  St.  George,  for  the  purpose 
of  compelling  him  to  contribute  towards  the  renewal  fines  paid  by 
Trench  during  the  life-time  of  his  wife,  Melesina,  in  respect  of  the 
lands  and  premises  held  under  the  See  of  Waterford  and  Lismore, 
and  under  the  Dean  and  Chapter  of  Waterford. 

The  bill,  after  stating  the  foregoing  circumstances,  then  charged, 
that  it  was  the  custom  of  lessees  to  obtain  renewals  of  their  leases 
from  the  Bishop  for  the  time  being,  upon  payment  of  certain  fines ; 
that  the  amount  of  these  fines,  and  the  period  of  payment,  were 
mutually  agreed  upon  by  the  Bishop  and  lessee,  and  that  the  said 
renewals  were  usually  granted  at  the  original  rent,  for  a  prospective 
term  of  twenty-one  years ;  but  that  it  was  not  imperative  on  the 
Bishop  to  grant,  nor  on  the  lessee  to  accept,  any  such  renewal ; 
that  the  Bishop  of  Waterford,  who,  after  the  death  of  the  testator, 
Philip  Chenevix,  was  the  acting  executor  of  his  will,  continued  to 
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Trench       renew  the  respective  leases,  and  pay  the  renewal  fines,  until  the 

St.  George,   period  of  his  death  in  1778:   that  Dr.  Gervais,  who  then  became 

[  *422  ]       the  acting  executor,   pursued    a  similar   *course,   and   regularly 

obtained  renewals  of  the  said  premises,  until  the  year  1786,  in 

which,  as  was  before  stated,  Melesina  intermarried  with  the  father 

of  the  present  defendant. 

The  bill  then  stated,  that  whether  any  fines  were  paid,  or 
renewals  obtained  by  Mr.  St.  George,  during  his  life,  the  plaintiff 
had  not  been  able  to  ascertain  satisfactorily,  but  that  in  1791,  after 
his  death,  a  large  sum  of  money,  more  than  sufficient  to  satisfy  the 
fines  for  three  years,  was  paid  by  his  widow,  Melesina,  to  the  then 
Bishop  of  Waterford ;  and  that  from  that  time,  renewals  had  been 
successively  obtained  at  different  and  varying  intervals  of  time, 
and  that  large  sums  for  renewal  fines  had  been  paid  by  Melesina 
[  428  ]  and  the  plaintiff,  after  her  intermarriage  with  him  *  *  until 
the  year  1827,  when  the  said  Melesina  Trench  departed  this  life, 
at  which  time  there  was  an  unexpired  term  of  twenty  years  in 
the  six  leases  held  under  the  See  of  Waterford  and  Lismore,  and 
twenty-one  years  unexpired  of  the  lease  held  from  the  Dean  and 
Chapter ;  and  that  immediately,  or  very  soon  after  the  decease  of 
his  wife,  the  plaintiff  gave  up  possession  of  the  several  lands  and 
premises  to  the  defendant. 

The  bill  then  charged,  that  the  plaintiff,  not  willing  to  incon- 
venience the  defendant,  by  applying  to  him  for  the  amount  of  his 
contributive  shares  of  the  renewal  fines,  which  had  been  paid  on 
the  several  renewals,  and  also  as  the  defendant  was  not  resident  in 
this  country,  made  no  application  until  the  month  of  February, 
1888,  when  the  plaintiff  wrote  to  the  defendant  for  a  settlement, 
[  *429  ]  sending  the  renewal  fine  account  *on  the  basis  of  [an  actuary's] 
calculation,  by  which  it  appeared,  that  there  was  a  balance  of 
9,120Z.  16a.  Id.  due  to  the  plaintiff,  as  and  for  renewal  fines  and 
interest ;  that  to  this  letter  the  defendant  replied  in  the  month  of 
August  in  the  same  year,  declaring  his  intention  to  resist  the 
plaintiff's  claim  for  repayment  of  any  of  the  sums  advanced  by  him 
for  fines  and  expenses  of  renewal,  alleging  that  either  the  plaintiff 
or  his  wife  was  bound  to  renew  the  said  leases,  and  objecting, 
moreover,  to  the  account  as  furnished ;  and  that  subsequently  in 
the  month  of  April,  1834,  he  again  wrote  expressing  his  deter- 
mination to  resist  the  demand. 

The  bill  likewise  stated  that  the  defendant  had  lately  purchased 
from  the  Ecclesiastical  Commissioners,  pursuant  to  the  provisions 
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of  the  Church  Temporalities  Act  (l),  the  fee  simple  and  inherit-  Trench 
ance  of  and  in  the  said  lands  and  premises  so  held  from  the  st.  George. 
See  of  Waterford,  and  concluded  by  praying,  "  that  the  plaintiff 
might  be  decreed  entitled  to  contribution  from  the  said  Charles 
Manners  St.  George,  for  the  renewal  fines,  and  expenses  of  renewal 
paid  by  plaintiff  during  the  lifetime  of  the  said  Melesina  Trench, 
upon  the  several  renewals  of  the  said  six  leases  from  the  See  of 
Waterford  and  Lismore,  and  upon  the  renewal  of  the  said  lease 
from  the  Dean  and  Chapter  of  Waterford,  and  that  an  account 
might  be  taken  under  the  direction  of  this  honourable  Court,  of 
the  sum  now  due  and  owing  to  the  plaintiff  on  the  foot  of  his 
advance,  for  fines  and  expenses  of  renewal  of  the  several  leases 
herein  mentioned,  and  in  the  taking  of  the  said  account  that  all 
just  credits  might  *be  allowed  to  the  said  Charles  Manners  [*430] 
St.  George,  and  that  the  amount  which  should  be  ascertained  to 
be  due  and  owing  to  plaintiff  on  the  taking  of  the  said  account, 
might  be  decreed  to  be  a  charge  upon  the  said  several  lands  and 
premises  herein  before  mentioned ;  and  that  the  said  Charles 
Manners  St.  George  might  be  decreed  to  pay  the  same  to  the 
plaintiff  with  his  costs,  or  in  default  thereof,  that  the  said  lease 
from  the  Dean  and  Chapter  of  Waterford,  and  such  of  the  said 
terms  of  years  of  the  lands  and  premises  held  from  the  See  of 
Waterford,  as  were  still  subsisting,  might  be  decreed  to  be  sold, 
and  if  the  fee  or  perpetuity  of  or  in  the  lands  and  premises  or  any 
of  them,  should  have  been  conveyed  to  the  said  Charles  Manners 
St.  George,  by  the  Ecclesiastical  Commissioners,  then  that  a  sale 
might  be  decreed  of  an  adequate  part  of  the  fee  and  inheritance  so 
conveyed  to  the  said  Charles  Manners  St.  George,  and  that  all 
proper  and  necessary  parties  might  join  in  executing  a  conveyance 
or  conveyances  of  the  said  lands  and  premises  herein  before  men- 
tioned to  a  purchaser  or  purchasers,  and  that  the  several  title 
deeds,  documents,  and  muniments  of  title  in  any  manner  relating 
to  the  said  lands  and  premises,  and  the  counterparts  of  the  under- 
tenants' leases  might  be  brought  into  this  honourable  Court,  and 
that  out  of  the  proceeds  of  the  said  sales,  plaintiff  might  be  paid 
the  amount  found  to  be  due  to  him  and  his  costs,  and  that  the 
surplus  remaining  after  paying  the  plaintiff,  if  any,  might  be 
handed  over  to  the  said  Charles  Manners  St.  George,  and  that 
in  the  meantime,  and  pending  this  cause,  a  receiver  might  be 
appointed/*  &c. 

(1)  2  &  3  Will.  IV.  c.  37. 
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Tukkch  The  defendant  answered  the  bill  at  great  length,  and  raised  two 

St.  George,  questions  for  the  consideration  of  the  Court ;  first,  that  from  the 
[  431  ]  circumstances  of  the  family  and  property  of  the  testator  when  he 
made  his  will,  and  the  nature  of  the  provisions  made  by  him,  that 
it  must  have  been  his  intention  that  his  leasehold  property  should 
kept  on  foot  by  renewals,  from  time  to  time  to  be  made  by  his  said 
trustees  and  executors,  out  of  the  rents,  issues,  and  profits  thereof, 
and  that  the  surplus  only  which  remained  should  be  paid  over  to 
the  tenant  for  life:  or,  secondly,  that  the  said  leasehold  estates 
should  have  been  sold  by  the  trustees  and  executors,  and  the 
proceeds  of  the  sale  invested,  together  with  the  said  testator's 
residuary  personal  property  in  their  names  upon  the  trusts  of  the 
will,  to  pay  the  interest  and  dividends  of  such  investment  to  the 
testator's  daughter  for  her  life,  and  upon  her  decease  to  transfer 
the  entire  of  such  fund  to  the  defendant  for  his  own  absolute  use 
and  benefit.     *     *     * 

[  432  ]  Mr.    Pennefather,    Mr.    Warren,    Mr.   Richard    Moore,   and 

Mr.  Trench,  for  the  plaintiff: 

[  434  ]  *     *     To  say  that  the  tenant  for  life  ought  to  pay  the  whole  of 

these  fines,  would  be  to  put  forward  a  proposition  which  has  no 
foundation  either  in  principle  or  on  authority.  If  in  this  case 
the  testator  had  thought  fit  to  impose  such  a  burthen  upon  the 
tenant  for  life,  he  might  have  so  directed  by  his  will,  but  this  he 
has  not  done,  and  the  Court  will  not  now  presume  that  such  was 
his  intention.  [They  cited  on  this  point  Lock  v.  Lock  (l),  Verney  v. 
Verney  (2),  Playters  v.  Abbott  (3).] 
[  435  ]  With  respect  to  the  other  ground,  upon  which  the  defendant 

[  436  ]  relies,  *  *  Hone  v.  The  Earl  of  Dartmouth  (4),  is  the  case,  upon 
which  the  defendant  must  rely  for  his  position  :  but  that  case  is 
not  a  parallel  one  with  the  present.     *     *     * 

[«8]  Mr.  Blackbume,  Mr.  T.  B.  C.  Smith,  Mr.  W.  Brooke,  and 

Mr.  \V.  Berwick,  for  the  defendant: 

[  *43cj  ]  *     *     The  fact  of  the  legal  estate  continuing  in  *the  trustees, 

which  arises  from  the  nature  of  the  property,  as  well  as  of  the 
trust,  which  bound  them  to  raise  a  sum  of  8,000/.  bv  sale  or 
mortgage  for  younger  children,  and  directed  them  to  apply  certain 
sums  to  maintenance  and  education,  proves  to  demonstration,  that 

(1)2  Vera.  6C6.  {Z)  39  11.  R.  148  (2  My.  &  K.  97). 

(2)  1  Ves.  Sen.  428 ;  Ambl.  88.  (4)  6  B.  11.  96  (7  Ves.  139). 
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it  must  have  been  the  testator's  intention,  that  this  should  be  a      Trench 
continuing  estate  in  the  hands  of  these  trustees  for  those  purposes,   st.  Gborok. 
From  this  follows,  of  necessity,  the  obligation  upon  the  trustees  of 
either  renewing  from  time  to  time,  or  of  at  once  disposing  of,  these 
'interests,  and  vesting  the  produce  in  the  funds  upon  those  trusts 
which  they  had  undertaken  to  fulfil.     [On  the  question  of  con- 
tribution they  cited   Stone  v.   Theed(\),  Montford  v.  Cadogan(2), 
Allan  v.  Backhouse  (3),   The  Earl  of  Shaftesbury  v.   The  Duke  of 
Marlborough  (4).]     Playters  v.  Abbott  (5)  was  decided  on  the  grounds        f  445  ] 
of  the  impossibility  of  paying  the  fines  out  of  the  rents  and  profits, 
and  cannot,  therefore,  apply  to  a  case  like  this,  where  no  such 
difficulty  is  pretended  to  have  existed.     *     *     * 

Mr.  Richard  Moore,  in  reply.     *     *     *  [  447  ] 

Thb  Lord  Chancellor  :  Feb.  19. 

This  bill  is  filed  by  Bichard  Trench  against  Charles  Manners  [  451  ] 
St.  George,  and  it  prays  that  the  plaintiff  may  be  decreed  entitled  to 
contribution  from  the  defendant,  for  the  renewal  fines,  and  expenses 
of  renewals  paid  by  him  during  the  lifetime  of  his  late  wife, 
Melesina  Trench,  upon  the  several  renewals  of  said  leases  in  the 
pleadings  mentioned  from  the  See  of  Waterford  and  Lismore,  and 
the  Dean  and  Chapter  of  Waterford,  and  that  *an  account  may  be  [  *462  ] 
taken  of  the  sums  due  to  him  on  the  foot  of  such  advances,  and 
payment,  or  in  default  thereof,  a  sale  of  the  interests  so  renewed  ; 
and  it  prays  that  if  the  fee  of  the  said  lands,  or  any  of  them  shall 
have  been  conveyed  to  the  defendant  by  the  Ecclesiastical  Com- 
missioners, then  that  a  sale  may  be  decreed  of  an  adequate  part  of 
the  fee  and  inheritance  so  conveyed. 

The  claim  to  this  relief  is  founded  on  the  supposed  relative  rights 
and  liabilities  of  the  defendant  as  entitled  to  a  remainder  in  tail, 
and  of  the  late  wife  of  the  plaintiff  as  tenant  for  life  of  the  interest 
in  these  leases,  and  on  the  principles  of  contribution  which  are 
alleged  to  be  applicable  to  such  cases.  The  rights  of  the  parties 
are  derived  under  the  will  of  the  late  Philip  Chenevix,  the  father 
of  the  plaintiff's  late  wife,  and  grandfather  of  her  son,  the  defen- 
dant. It  is  necessary,  therefore,  to  consider  the  limitations  in  that 
will,  the  state  of  the  property  derived  by  it,  and  the  situation  of 

(1)  2  Br.  C.  C.  243.  631). 

(2)  13  E.  B.  270  (17  Ves.  485;  19  (4)  39  R.  R.  153  (2  My.  &  K.  111). 
Ves.  635  ;  2  Mer.  3).  (5)  39  R.  B.  148  (2  My.  &  K.  97). 

(3)  13  B.  R.  23  (2  V.  &  B.  65;  Jac. 
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Tbench  the  several  parties  whose  title  is  derived  under  it.  By  that  will 
St.  George,  the  legal  estate  in  these  Bishop's  leases,  was  vested  in  three 
trustees,  of  whom  the  Bishop  of  Waterford,  the  father  of  the 
testator,  was  one ;  and  the  trusts,  which  were  thereby  declared, 
were  manifestly  created  for  the  purpose  of  securing  and  settling 
his  property  for  the  benefit  of  his  family,  of  whom  his  daughter, 
Melesina,  was  at  his  death  the  only  immediate  lineal  stock ;  his 
son,  Philip,  having  died  without  issue  after  the  making  of  the  will, 
and  before  the  death  of  the  testator.  The  receipt  of  the  rents  and 
management  of  the  renewals  necessarily  devolved  on  these  trustees, 
and  the  trusts  properly  continued  until  the  arrival  of  the  defen- 
dant, Charles  Manners  St.  George,  at  full  age,  some  time  in  the 
[  *458  ]  year  1808.  *Under  the  limitations  of  these  trusts,  Melesina  was, 
at  the  death  of  her  father  in  1771,  entitled  to  an  estate  for  life  in 
the  Bishop's  leases,  with  an  immediate  remainder  to  herself  in 
fee,  subject  to  the  contingency  of  her  leaving  issue ;  and  in  the 
event  of  her  leaving  issue,  she  was  entitled  to  a  remainder  in  fee, 
expectant  on  the  failure  of  such  issue.  Exactly  in  this  state  the 
rights  of  the  parties  continued  until  the  year  1787,  when  the 
defendant,  Charles,  was  born. 

It  cannot  be  alleged  on  any  colour,  either  of  principle  or 
authority,  that  the  estates  of  any  of  the  persons  entitled  to  any 
of  these  contingent  interests  could  have  been  made  liable  to  the 
payment  of  the  renewal  fines,  so  long  as  those  interests  remained 
contingent,  or  that  any  person  had  any  interest,  such  as  would 
subject  him  or  his  interest  to  the  fines,  other  than  Melesina,  who 
had  the  immediate  interest  for  life  absolutely,  and  the  immediate 
remainder  in  fee,  subject  to  these  contingencies.  So  far,  therefore, 
as  the  fines  were  paid  out  of  the  rents  by  the  Bishop  of  Waterford, 
whether  as  trustee  or  as  guardian  of  the  minor,  from  the  death  of 
the  testator  in  1771,  to  his  own  death  in  1778,  they  were  properly 
paid  out  of  the  rents  of  the  estates,  of  which  he  was  the  devisee, 
and  there  was  no  other  person  or  interest  in  esse,  who  or  which 
could  have  been  liable  in  respect  to  them.  From  the  death  of  the 
Bishop  in  1778,  until  the  birth  of  the  defendant  in  1787,  a  similar 
course  appears  to  have  been  pursued  by  Dr.  Gervais,  the  surviving 
trustee  and  executor  in  the  will,  and  the  guardian  of  Melesina  ; 
and  the  same  observations,  which  have  been  made  with  respect  to 
the  payments  before  1778,  exactly  apply  to  it.  Why,  then,  if  in 
1787,  on  the  birth  of  Charles,  the  question  had  been  raised  as  to 
[  *4-">i  ]      the  liability  of  *his  estates  to  contribution,  and  a  bill  had  been 
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filed,  for  the  purpose  of  charging  his  remainder  with  contribution  Trench 
— I  have  not  heard  any  argument  or  authority  to  satisfy  me  that  6t  g^rge. 
contribution,  under  such  circumstances,  would  have  been  decreed ; 
and  if  I  were  now  to  express  an  opinion  on  the  point,  I  should  say 
it  could  not.  But  surely,  the  burthen  of  contribution  should  not, 
then,  for  the  first  time,  be  thrown  upon  the  minor's  remainder, 
without  some  announcement  of  the  intention  to  do  so.  There  is 
no  attempt  to  show  that  either  upon  the  marriage  of  Melesina 
with  Richard  St.  George,  in  1786,  or  upon  the  birth  of  the  defen- 
dant Charles,  or  upon  the  attaining  of  his  full  age  in  1808,  or 
upon  her  marriage  with  the  plaintiff,  Trench,  in  1808,  or  upon 
the  settlement  of  her  estates  in  1807,  under  her  grandfather's 
will,  any  intimation  was  given  of  any  change  in  the  applica- 
tion of  the  rents  to  the  renewals,  or  any  case  stated  in  respect 
to  contribution ;  on  the  contrary,  Melesina,  in  1791,  being  then 
of  full  age  and  unmarried,  adopts  the  course  of  payments  which 
had  been  continued  for  twenty  years  before,  and  pays  off  several 
years'  arrear  of  the  fines  which  had  been  suffered  to  accrue 
during  the  life  of  her  late  husband ;  and  the  plaintiff,  Trench,  who 
became  entitled,  in  right  of  his  wife,  in  1803,  adopts  the  same 
course,  and  no  intimation  of  any  change  was  contemplated,  until 
the  case  which  was  laid  before  Mr.  Morgan,  in  1818.  This  bill 
only  seeks  an  account  of  the  renewal  fines  paid  by  the  plaintiff, 
during  the  life  of  Melesina ;  whereas,  if  the  defendant's  estates  are 
to  be  held  contributory,  they,  upon  the  doctrine  of  contribution, 
which  has  been  contended  for  at  the  Bar  on  the  part  of  the  plaintiff, 
would  be  held  equally  so  for  all  fines  paid  during  the  life  of 
Melesina,  from  the  death  of  the  testator  in  1771. 

Suppose  a  bill  had  been  filed  by  Trench,  in  1803,  against  the  [  455  ] 
defendant  Charles,  could  such  a  claim  have  been  supported,  I 
should  feel  much  difficulty  in  deciding  that  it  could.  But  that  it 
could  not  be  sustained  upon  the  principle  of  the  calculation  made 
by  Morgan  is  perfectly  clear  (l).  The  case  stated  by  Morgan  is  as 
between  B.  and  C,  the  one  having  an  estate  for  life,  and  the  other 
a  vested  remainder  in  tail.     Upon  this  statement,  involving  nothing 

(1)  A  hypothetical  case  had   been  had  assented  by  letter  to  the  actuary's 

stated  by  the  plaintiff  in  1818  for  the  calculations  in  the  following  year,  but 

opinion  of  an  actuary  named  Morgan  for  the  reasons  here  given  in  the  judg- 

as  to  the  relative  obligations  of  a  tenant  ment  it  is  thought  unnecessary  to  retain 

for  life  and  remainderman  to  bear  the  so  much  of  the  report  as  deals  with  that 

expense  of  renewing  leaseholds,  and  point. — O.  A.  S. 
the  plaintiff  alleged  that  the  defendant 
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Trench  but  an  arithmetical  question,  I  have  no  doubt  that  Mr.  Morgan 
St.  George,  made  an  accurate  calculation  ;  but  the  question  for  a  Court  to 
decide,  between  parties  circumstanced  as  the  present,  is  of  a  very 
different  character.  B.  is  tenant  for  life,  with  remainder  to  her 
first,  and  every  other  son  in  tail,  with  remainder  to  her  daughters 
as  tenants  in  common,  with  remainder  to  herself  in  fee  expectant, 
on  the  estate  of  her  children :  C.  is  the  son  of  B.,  having  a 
remainder  in  tail  expectant,  on  the  life  estate  of  his  mother,  but 
who  was  not  in  esse  at  the  death  of  the  testator,  his  grandfather, 
nor  for  sixteen  years  afterwards,  and  who  did  not  attain  his  age  of 
twenty-one  years  until  thirty-seven  years  after  the  death  of  the 
testator,  and  until  five  years  after  the  period  from  which  the  present 
bill  seeks  an  account  of  the  fines ;  I,  therefore,  cannot  consider  the 
general  rights  of  the  parties  affected  by  the  case  so  stated  to  Mr. 
Morgan,  nor  the  defendant,  as  bound  by  the  letter  of  1819.  The 
plaintiff  does  not,  in  his  letter  of  the  25th  of  January,  1819,  claim 
any  right  of  contribution,  on  account  of  his  previous  payments,  but 
merely  requires  the  adoption  of  Morgan's  calculation,  as  to  the 
rate  of  contribution  in  future ;  and  the  defendant,  in  his  letter  in 
answer,  offers  to  do  what  was  not  required,  and  to  become  answer- 
able for  the  past  as  well  as  the  future.  I  cannot  hold  that  a  letter 
[  *456  ]  written  immediately  on  the  receipt  of  *his  father-in-law's  letter,  by 
a  gentleman  residing  out  of  the  country,  engaged  in  his  diplomacies, 
and  his  pleasures,  his  literature,  and  his  criticisms,  can  be  con- 
sidered as  excluding  the  party  from  relying  on  his  just  rights,  as 
soon  as  he  came  to  understand  them.  If,  indeed,  the  plaintiff  had 
been  induced  by  the  defendant's  letter  of  1819,  to  continue  to  pay 
the  fines  of  renewal  which  otherwise  he  would  not  have  done,  a 
question  might  be  fairly  made,  whether  as  to  the  advances  made 
after  1819,  the  plaintiff  might  not  have  a  claim,  but  I  am  relieved 
from  the  consideration  of  this  question,  by  the  very  fair  submission 
on  the  part  of  the  defendant,  to  allow  certain  sums  belonging  to 
the  defendant,  and  which  have  remained  in  the  plaintiff's  hands 
for  many  years,  and  which  exceed  the  amount  of  his  proportion  of 
the  fines,  to  go  in  liquidation  of  that  demand. 

I  am  not  under  the  necessity  in  this  case  of  examining  or  deciding 
on  the  various  authorities  which  have  been  cited  on  the  general 
view  of  contribution,  and  which  are  not,  perhaps,  exactly  reconcile- 
able  with  each  other,  or  as  to  the  principle,  on  which  the  proportions 
of  the  parties  who  are  liable  to  contribution,  shall  be  ascertained. 
I  am  not  to  decide  in  the  abstract  on  the  rights  of  tenant  for  life 
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and  remainder  man,  in  the  case  of  a  terminable  or  perishable      Trench 

interest ;  nor  again,  as  to  what  claims  might  have  been  successfully    gTa  George. 

maintained  by  the  one  against  the  other  if  they  had  been  originally 

advanced ;  but  I  have  before  me  a  case,  where  a  father,  the  bulk 

of  whose  fortune  consisted  in  Bishops*  leases,  which  had  been  by 

him  customarily  renewed  with  the  Bishop  for  the  time  being,  under 

whom  he  held  those  leases,  making  by  his  will  those  very  leases 

the  subject  of  family  limitations,  for  the  benefit  of   *his  infant       [  *467  ] 

daughter  and  her  children,  to  be  thereafter  born,  and   for  that 

purpose  and  with  that  object  giving  her  an  estate  for  life,  with  a 

contingent  remainder  in  tail  to  those  unborn  children,  with   an 

ultimate  remainder  to  herself  in  fee,  expectant  on  those  estates 

tail,  and  at  the  same  time  vesting  those  estates  in  trustees,  evidently 

for  the  purpose  of  keeping  those  interests  alive  for  the  benefit  of 

his  family ;  and  moreover,  where  there  has  been  an  uniform  course 

of  dealing  by  those  trustees,  and  by  the  persons  interested  for  the 

daughter  during  her  minority,  by  herself  after  her  attaining  her 

full  age,  and  by  her  husband,  the  plaintiff,  during  part  of  her  life, 

covering  a  period  of  forty-nine  years,  before  any  suggestion  made 

of  a  right  to  contribution  against  the  son,  not  urged  even  in  1819, 

after  the  expiration  of  these  forty-nine  years,  as  to  contribution 

previous  to  that  period,  but  now  brought  forward  by  the  present 

bill  in  1886,  and  seeking  it  for  all  fines  paid  by  the  plaintiff  during 

the  life  of  Melesina,  (it  is  true,  confining  the  relief  to  fines  paid  by 

the  plaintiff  himself,  but  on  a  principle  which,  if  sound,  would 

equally  render  the  estates  of  the  defendant  liable  to  contribution, 

for  all  fines  paid  at  any  time  by  Melesina,  even  before  he  was  born), 

for  fines  which  were  paid  for  the  continuance  of  an  interest  to 

which  he  might,  perhaps,  never  be  beneficially  entitled ;  and  all 

this  clearly  for  the  preservation  of  the  life  estate  of  the  mother  and 

her  remainder  in  fee,  vested  in  her  until  the  birth  of  a  child,  and 

of  her  remainder  in  fee,  after  the  birth  of  a  child,  expectant  on  the 

failure  of  the  estates  in  her  children. 

I  cannot  be  surprised  at  the  resistance  of  the  defendant  to  this 
claim,  by  which  he  found  his  estates  sought  *to  be  charged  with  [  *458  ] 
a  large  sum,  amounting  to  nearly  10,000/.  in  addition  to  the  sum 
of  8,000Z.  which  he  had  already  paid  for  the  portions  of  the  younger 
children  of  his  mother ;  I  must,  under  these  circumstances,  dismiss 
the  bill,  so  far  as  it  seeks  to  make  the  defendant  contributory  for 
the  fines  paid  by  the  plaintiff  previously  to  1819;  as  to  those 
advanced  afterwards,  let  an  account  be  taken  of  the  amount  of 
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them,  and  let  the  plaintiff  be  entitled  to  contribution  according  to 
the  proportion  stated  in  Morgan's  calculation,  as  recognized  in  the 
defendant's  letter ;  and  let  the  defendant  be  entitled  to  set  off 
against  such  proportion,  the  sum  admitted  to  be  in  the  plaintiff's 
hands,  with  intsrest  from  the  period  the  same  came  into  his  posses- 
sion, and  let  the  balance  be  ascertained  and  paid ;  I  do  not  think, 
considering  what  passed  in  1819,  that  I  am  called  on  to  embitter 
the  differences,  which  have  arisen  between  parties  so  nearly  con- 
nected by  giving  any  costs,  and  I  should  hope  that  the  account 
which  I  have  directed,  may  be  settled  by  the  parties  without  the 
necessity  of  going  before  the  Master. — Reg.  Lib.  1838,  fol.  76. 


1838. 
Aug.  15. 


•  SHAW  v.   LAWLESS. 

(1  Dr.  &  Wal.  512—520.) 

[This  appeal  to  the  House  of  Lords  is  already   reported   in 
47  R.  R.  41,  from  5  CI.  &  Fin.  129.] 


1838. 
Feb.  5,  6. 


Lord 

Plunk  kt, 

L.C. 

[  585] 


MOLLOY   v.   STERNE. 

(1  Dr.  &  Wal.  585—590.) 

By  the  terms  of  a  letter  from  the  plaintiff,  which  was  accepted  and  signed 
by  the  defendants,  it  was  agreed  that  the  "  plain  tiff  should  set  to  the 
defendants,  or  assign,  if  preferred,  for  the  longest  term  he  could  grant :  " 
Held,  on  a  bill  filed  for  a  specific  performance,  that  the  defendants  wore 
bound  to  take  such  title  as  the  plaintiff  had  at  the  time  the  agreement  was 
made,  and  that  under  the  terms  of  the  agreement,  the  defendants  were  not 
entitled  to  call  upon  the  plaintiff  to  show  his  lessors1  title. 

This  was  a  bill  for  specific  performance,  and  it  prayed  that  the 
defendants,  Samuel  Sterne  and  William  Russell,  might  be  decreed 
to  perform  the  agreement  of  the  81st  of  October,  1886,  and  pay  to 
the  plaintiff  the  sum  of  1,(KXM.,  and  94/.  14s.  9rf.,  with  interest ; 
the  plaintiff  offering  to  perform  the  agreement  on  his  part,  and  for 
that  purpose,  that  it  might  be  referred  to  one  of  the  Masters,  to 
settle  a  conveyance  to  be  executed  on  payment  of  the  said  sums, 
with  the  interest  thereon  from  the  31st  of  October,  1836. 

The  agreement  was  as  follows : 

"Dublin,  81st  October,  1836. 
"  To  Messrs.  Samuel  Sterne  and  William  Russell. 

"Gentlemen, — 1  propose  to  set  you  by  lease,  or  assign,  if 
preferred,  for  the  longest  term  I  can  grant,  the  brewery  in  Cole 
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Alley,   together    with    the    malt-house  and    the    dwelling-house,       Molloy 
No.  82,  South  Earl  Street,  at  a  rent  of  60/.  sterling,  per  annum,      Sterne. 
in  consideration  of  1,000/.  fine,  and  to  assign  you  all  the  utensils, 
machinerj',   clock,   horses,   drays,  casks,  &c,  at    present   in   use 
therein,   or  with   customers.      Such  lease   to  contain   the  usual 
covenants,  *and  to  be  prepared  at  your  expense ;  you  are  to  keep       [  *o&6  ] 
the  distillery  well  supplied  with  water  in  *  the  cistern   belonging 
thereto ;  the  stock  of  malt,  hops,  and  drink,  to  be  taken  at  a  valua- 
tion of  a  brewer,  mutually  agreed  upon ;  the  unexpired  term  of 
policy  of  insurance  against  fire  to  be  paid  for  by  you.     It  is  under- 
stood that  the  house  at  the  rere  of  the  dwelling-house  is  to  be 
included  in  the  lease.    I  am  to  have  the  use  thereof  until  you 
require  the  same  in  brewing  porter. 

"  I  am,  Gentlemen, 

"  Your  obedient, 

"  Robert  Molloy." 

This  proposal  was  accepted  and  signed  by  both  the  said  defendants, 
William  Russell  and  Samuel  Sterne. 

It  appeared  that  the  premises  in  question  consisted  of  several 
leasehold  interests,  held  under  different  landlords,  and  for  different 
terms ;  some  being  held  for  terms  for  years,  others  for  lives,  and 
others,  again,  for  lives  renewable  for  ever. 

The  bill  stated  that  immediately  on  the  proposal  being  signed, 
on  the  1st  of  November,  a  brewer  was  appointed  to  value  the  stock 
of  malt,  hops,  and  drink,  which  he  accordingly  did,  and  valued 
same  at  the  sum  of  94/.  14s.  9d.,  and  that  the  defendant,  Sterne, 
on  behalf  of  himself  and  Russell,  at  the  same  time  took  possession 
of  the  brewery,  re-engaged  the  clerk  and  labourers,  directed  the 
brewing  of  beer,  took  orders  for,  and  sent  out,  beer,  and  exercised 
the  usual  acts  of  ownership. 

The  bill  then  stated  that  the  plaintiff  having  handed  over  the  [  687  j 
several  leases,  by  which  the  premises  were  held,  to  the  defendants, 
for  the  purpose  of  inspection  and  preparation  of  the  conveyance,  he 
was  soon  afterwards  required  by  Sterne  to  furnish  an  abstract  of 
title,  and  to  go  into  the  title  of  the  several  lessors,  under  whom  he 
derived,  contrary  to  the  terms  of  the  agreement,  which  was  to  set 
or  assign  for  the  longest  term  the  plaintiff  could  grant,  and  was  in 
itself  a  stipulation  that  the  plaintiff  was  not  to  be  responsible  for 
the  lessors'  title,  and  was  introduced  to  prevent  any  claim  for  the 
production  thereof. 
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molloy  The  defendant's  answer  set  up  a  case  of  misrepresentation  and 

Sterne.  concealment  on  the  part  of  the  plaintiff;  that  some  of  the  leases 
had  been  obtained  subsequently  to  the  treaty  between  them ;  and 
that  of  others,  the  duration  of  the  term  and  the  premises  comprised 
thereunder  were  misrepresented.  As  to  the  agreement,  the  answer 
alleged  that  the  words,  "to  set  or  assign  for  the  longest  term  the 
plaintiff  could  grant,"  were  inserted  not  as  a  stipulation  that 
the  plaintiff  was  not  to  be  responsible  for  the  lessors'  title  to  make 
the  leases,  under  which  the  plaintiff  derived,  but  in  consequence 
of  the  plaintiff's  ignorance,  at  the  time  the  agreement  was  drawn 
up,  of  the  term,  which  be  had  himself  in  the  premises.  The  case  on 
the  hearing  turned  altogether  on  the  construction  of  the  agreement. 

Mr.  W.  Brooke,  Mr.  Pigot,  and  Mr.  George,  for  the  plaintiff, 
[cited  Fludyer  v.  Cocker  (l)  and  Freme  v.  Wright  (2).] 

[  688  ]  Mr.  Blackbume,  Mr.  Keatinge,  and  Mr.  G.  Fitzgibbon,  for  the 

defendants.    *     *     * 

[  589  ]       The  Lord  Chancellor  : 

The  case  of  Freme  v.  Wright  has  not  been  overruled,  nor  do  I 
know  of  any  authority  by  which  it  has  been  even  questioned.  I 
think  the  principle,  upon  which  it  was  decided,  is  fairly  applicable 
to  the  present  case,  under  the  wording  of  the  contract.  As, 
however,  these  premises  are  held  under  a  variety  of  leases,  and 
[  *590  ]  there  is  Considerable  obscurity  about  their  exact  nature,  I  am 
willing,  if  the  defendants  so  desire,  to  make  an  order  of  reference 
for  inquiry  upon  these  points. 

The  defendants'  counsel  having  expressed  their  wish  for  such  an 
order,  the  following  reference  was  made : 

His  Lordship  doth  order,  that  it  be  referred  to  the  Master  to 
inquire  and  report,  whether  the  plaintiff  can  make  out  title  to  the 
defendants,  according  to  the  terms  of  the  memorandum  of  the 
agreement,  dated  the  31st  of  October,  1836,  in  the  pleadings 
mentioned ;  and  his  Lordship  doth  declare,  that  in  so  making  out 
such  title,  the  plaintiff  shall  not  be  obliged  to  show  the  title  of  the 
landlords  of  any  of  the  premises  comprised  in  said  agreement,  or 
to  make  out  any  better  title  than  he  bad,  when  said  agreement  was 
made ;  and  his  Lordship  doth  further  order,  that  the  Master 
should  further  inquire  and  report,  at  what  time  the  said  plaintiff 

(1)  8  R.  R.  275  (12  Yes.  25).  (2)  20  R.  R.  313  (4  Madd.  364). 
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was  in  a  condition  to  make  out  such  title ;  and  his  Lordship  doth 
reserve  all  further  directions  until  the  return  of  the  Master's 
report.— Reg.  Lib.  1838,  fol.  40. 


MOLLOY 
V. 

Stkrke. 


COOKE  v.  BRISCOE. 

(lDr.  &Wal.  596— 617.) 

A.  B.  on  his  second  marriage  executed  a  deed  of  settlement,  whereby 
certain  lands  were  vested  in  trustees  to  the  use  of  the  settlor  for  life ;  then 
to  secure  a  jointure  for  his  intended  wife,  and  subject  thereto,  to  the  use  of 
the  first,  and  every  other  son  of  the  said  settlor,  by  his  said  intended  wife ; 
and  in  the  same  deed  there  was  contained  a  power,  that  if  the  settlor  should 
have  more  than  one  son,  he  should  have  full  power  and  authority,  by  deed 
or  will,  to  prefer  such  son  to  the  whole  or  part  of  the  said  thereby  settled 
lands,  subject  to  the  jointure  for  his  said  wife,  and  also  subject  to  all  such 
sums  of  money  not  exceeding  4,000/.,  as  the  said  settlor  might  think  proper 
to  charge  thereon  by  deed  or  will.  Shortly  after  the  execution  of  this 
settlement,  the  settlor  executed  this  power,  and  charged  the  said  lands  with 
the  sum  of  4,000/.  in  favour  of  the  children  of  his  former  marriage :  and 
subsequently  made  his  will,  and  thereby  devised  certain  estates  of  which  he 
was  seised,  to  the  minor  defendant,  his  only  son  then  living  by  his  second 
marriage,  and  reciting,  "  that  by  his  settlement  the  said  settled  lands  were 
chargeable,"  as  aforesaid,  and  "that  he  had  accordingly  charged  them," 
&c,  and,  also,  that  he  had  power  to  prefer  any  son  to  the  said  lands,  he 
devised  the  same  to  any  after-born  son  he  might  have  by  his  said  wife.  A 
bill  having  been  filed  by  the  assignee  of  the  share  of  one  of  the  children 
of  the  first  marriage  :  Held,  first,  that  the  power  of  charging  could  not  be 
exercised  save  in  favour  of  the  children  of  the  second  marriage ;  and  also 
that  it  was  not  an  absolute  power,  but  a  power  dependent  upon  the  event 
of  there  being  more  sons  than  one  of  that  marriage,  and  any  one  of  such 
sons  being  preferred  to  the  settled  lands,  according  to  the  terms  of  the 
primary  power  contained  in  the  said  settlement ;  secondly,  that  there  was  a 
distinct  case  of  election  created  by  the  will. 

In  the  year  1836,  George  Cooke  filed  his  bill  of  complaint, 
stating  the  following  circumstances,  and  praying  the  relief  herein- 
after mentioned  ;  that  William  Nugent  Briscoe,  a  widower,  and  the 
father  of  five  children,  upon  the  occasion  of  his  second  marriage 
with  the  defendant,  Eleanor  Briscoe,  otherwise  Shawe,  in  the  year 
1817,  duly  made  and  executed  a  settlement,  whereby,  after  reciting 
that  the  said  William  Nugent  Briscoe  was  seised  and  possessed  of 
certain  lands  and  premises  in  the  King's  County,  he  granted  and 
conveyed  the  said  several  lands  and  premises,  for  and  during  the 
respective  terms  and  interests  under  which  they  were  held  and 
enjoyed,  to  Edward  Shawe  and  Thomas  Bernard  and  the  survivor 
of  them,  and  the  heirs  and  assigns  of  such  survivors,  to  the  use  of 
the  said  William  Nugent  Briscoe  for  life,  and  from  and  after  his 
decease,  to  the  use  and  intent,  that  the  said  Eleanor  Shawe,  in 


1838. 

Jan.  19. 

April  20,  21, 

May  I. 


Lord 

Plunkbt, 
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Cooke       case  she  should  happen  to  survive  the  said  William  Nugent  Briscoe, 
Bbibcob.      should  have  and  receive  *an  annuity  or  yearly  rent-charge  of  60?.  per 

[  *597  ]  annum  during  her  life,  charged  on  all  the  said  lands  and  premises, 
and  subject  to  the  said  jointure  of  60/.,  to  the  use  and  behoof  of  the 
first  son  of  the  said  marriage  between  the  said  William  Nugent 
Briscoe  and  the  said  Eleanor  Briscoe;  but  in  case  the  said 
William  Nugent  Briscoe  should  have  more  than  one  son  by  the 
said  Eleanor  Briscoe,  that  then  and  in  that  case  the  said  William 
Nugent  Briscoe  should  have  full  power  and  authority  by  any  deed 
duly  executed  by  him  and  duly  attested,  or  by  his  last  will  and 
testament,  duly  signed  and  attested,  to  prefer  such  son  or  sons, 
and  in  such  manner,  to  the  whole  or  any  part  of  the  said  lands 
and  premises  thereby  conveyed  as  he  might  think  proper,  subject 
to  the  said  jointure  and  yearly  rent-charge  of  60/.,  and,  also, 
subject  to  all  such  sum  and  sums  of  money  as  he,  the  said  William 
Nugent  Briscoe,  might  think  proper  to  charge  thereon,  by  deed,  or 
deeds,  or  will,  such  sum  not  to  exceed  in  the  whole  the  sum  of 
4,000/.,  to  be  paid  and  payable  with  or  without  interest,  and  in 
such  manner  either  by  way  of  rent-charge  or  rent-charges,  such 
rent-charges  in  the  whole  not  to  exceed  800/.  per  annum,  and  to 
be  payable  as  therein  mentioned;  or  otherwise  that  he  might 
incumber  all  and  every  the  said  lands  with  any  sum  or  sums  of 
money  not  exceeding  4,000/.,  payable  with  or  without  interest  as 
aforesaid ;  and  in  case  the  said  William  Nugent  Briscoe  should 
have  no  son  by  the  said  Eleanor  Shawe,  that  he  should  have  full 
power  to  dispose  of  the  said  lands  as  he  thought  fit,  subject,  how- 
ever, to  the  said  jointure  of  60/.  The  marriage  between  the  said 
William  Nugent  Briscoe  and  Eleanor  Shawe  was,  immediately 
after  the  execution  of  the  said  settlement,  duly  solemnized. 

[  598  ]  The  bill  stated  that  in  the  year  1819,  when  there  was  living  one 

son  of  the  second  marriage,  the  said  William  Nugent  Briscoe,  by 
an  indenture  bearing  date  the  3rd  of  September,  1819,  and  made 
between  himself,  the  said  William  Nugent  Briscoe  of  the  one  part, 
and  the  Reverend  Cuthbert  Fetherston,  William  Henry  Magan, 
Humphry  Borr,  and  John  Francis  Darcy,  Esqrs.,  of  the  other 
part ;  after  reciting  the  therein  and  hereinbefore  mentioned 
indenture  of  the  27th  of  January,  1817,  and  that  the  said  William 
Nugent  Briscoe,  in  pursuance  of  the  power  so  vested  in  him  by  the 
said  deed,  was  desirous  of  charging  the  said  premises  with  the  said 
sum  of  4,000/.,  and  investing  the  said  sum  in  the  said  trustees, 
and   the    survivor  of   them,   his    executors,   administrators,   and 
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assigns,  for  the  benefit  of  his  five  children  by  his  first  wife,  Anne  Cooke 
Briscoe,  namely,  Andrew  Briscoe,  his  eldest  son,  John  Fetherstone  bbiscob. 
Briscoe,  Balph  Briscoe,  Anne  Briscoe,  and  Mary  Briscoe,  the  deed, 
now  in  recital,  witnessed  that  in  pursuance  of  the  said  power,  and 
of  all  other  powers  to  him  belonging,  and  for  the  considerations 
therein  mentioned,  he  said  William  Nugent  Briscoe,  did  charge 
and  incumber  all  the  said  lands  and  premises  therein  mentioned, 
with  the  said  sum  of  4,0002.,  and  did  appoint  the  said  sum  in  the 
following  proportions,  that  is  to  say,  1,8002.  to  Andrew  Briscoe ; 
1,000/.  each  to  John  Fetherstone  Briscoe  and  Ralph  Briscoe ;  and 
1002.  each  to  Anne  and  Mary  Briscoe ;  the  said  principal  sums  to 
be  paid  to  the  said  persons  so  entitled,  on  their  respectively 
attaining  the  age  of  eighteen  years  or  marriage,  and  the  interest  to 
be  applied  in  the  mean  time,  as  in  the  said  deed  directed. 

The  bill  then  stated  that  the  said  Andrew  Briscoe,  who  *was  the  L  *6yy  ] 
eldest  son  of  the  said  William  Nugent  Briscoe  by  his  first  marriage, 
by  deed  of  the  16th  of  June,  1885,  duly  assigned  for  valuable  con- 
sideration his  interest  in  the  said  sum  of  1,8002.,  under  the  said 
herein-before  stated  deeds  of  the  27th  of  January,  1817,  and  the 
3rd  of  September,  1819,  to  the  plaintiff,  George  Cooke. 

The  bill  then  charged,  that  William  Nugent  Briscoe  died  in 
the  month  of  August,  1836,  leaving  the  five  children  of  his  first 
marriage  him  surviving,  (all  of  whom  had  attained  the  age  of 
eighteen  years,)  his  widow,  Eleanor  Briscoe,  and  one  son,  Bobert, 
and  one  daughter,  Ismena,  by  the  said  Eleanor  Briscoe ;  and  the 
prayer  of  the  bill  was,  that  the  said  sum  of  4,0002.  might  be 
decreed  to  be  well  charged  on  the  several  lands  and  premises 
contained  in  the  said  deed  of  the  3rd  of  September,  1819,  and 
that  the  trusts  thereof  might  be  carried  into  execution ;  that  the 
necessary  accounts  might  be  taken,  and  that  Eleanor  Briscoe,  or 
such  of  the  defendants  as  ought,  might  be  decreed  to  pay  to  the 
plaintiff  and  the  other  persons  entitled,  the  several  and  respective 
sums  appointed  to  them  by  the  deed  of  the  3rd  of  September,  1819, 
and  in  default  thereof,  that  the  premises  should  be  set  up  and 
sold,  and  the  produce  thereof  applied  in  payment  of  the  said 
claims,  so  far  as  the  same  would  extend. 

Eleanor  Briscoe  and  Robert  Briscoe,  who  were  the  only  hostile 
defendants,  by  their  answer  submitted  to  the  judgment  of  the  Court 
the  following  questions ;  first,  whether,  according  to  the  true  intent 
and  construction  of  the  settlement  of  the  27th  of  January,  1817, 
the  said  William  Nugent  Briscoe  had,  at  dhe  time  of  the  execution 
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Cooke       of  the  deed  of  the  3rd  of  September,  1819,  any  power  to  charge 


r. 


Briscoe.  *the  said  lands  with  the  said  sum  of  4,000/.,  or  any  sum,  inasmuch 
[  *600  ]  as  at  that  time,  he  had  but  one  son  by  the  defendant,  Eleanor 
Briscoe,  living?  and  secondly,  supposing  that  the  said  William 
Nugent  Briscoe  had  power,  at  that  time,  or  at  any  time,  to  charge 
and  incumber  the  said  lands,  comprised  in  the  said  deed  of  settle- 
ment of  the  27th  of  January,  1817,  with  the  said  sum  of  4,000/., 
whether  he  was  not  bound  to  exercise  such  power  in  favour  of 
the  issue  of  the  marriage,  between  him  the  said  William  Nugent 
Briscoe,  and  the  defendant,  Eleanor  Briscoe,  the  proper  and  original 
objects  of  such  power  being  the  issue  of  the  said  marriage  ? 

Mr.  Warren,  Mr.  J.  Hartley,  and  Mr.  Loftus  Bland,  for  the 
plain  tiff.      *     *     * 

[  601  ]  Mr.  Blackbume,  Mr.  J.  II.  Blake,  and  Mr.  Richard  C.  Walker, 

for  the  defendants,  Eleanor  Briscoe  and  Robert  Briscoe : 

The  plaintiff  has  fallen  into  a  complete  mistake  with  respect  to 
the  power  contained  in  the  settlement  of  the  17th  of  January, 
1817 ;  Mr.  Briscoe,  the  settlor  in  that  deed,  had  not,  as  is  alleged 
on  the  other  side,  an  absolute  power  of  charging  the  lands  and 
premises  comprised  in  that  settlement  with  a  sum  of  4,000/. ;  but 
he  had  two  powers,  the  latter  altogether  dependent  on  the  exercise 
of  the  former :  the  first  being,  that,  in  the  event  of  his  having 
more  sons  than  one,  he  might  alter  the  limitation  of  the  estates, 
which  had  by  the  deed  itself  been  settled  upon  the  first  son  of  the 
marriage,  in  favour  of  the  second,  or  any  other  son  of  that  marriage ; 
and  the  second,  that  he  might,  as  an  equivalent  for  this  disherison, 
if  it  may  be  so  called,  charge  the  said  estates  with  a  sum  not 
exceeding  4,000/.  for  such  son ;  in  fact,  the  second  power  could 
not  be  exercised  unless  two  things  concurred,  first,  that  the  settlor 
had  more  than  one  son,  and,  secondly,  that  another  son  than  the 
eldest  took  the  estates  by  appointment ;  under  these  circumstances 
only,  could  the  second  power  come  into  operation.  But  if  the 
Court  is  not  disposed  to  go  to  this  length,  it  must  at  least  restrain 
the  power  of  charging  this  4,000/.,  and  confine  the  objects,  in  who^e 
favour  it  is  to  be  exercised,  to  the  children  of  that  second  marriage  : 
Bristow  y.  Warde  (i).     *     *     * 

[  6*J2  ]  Mr.  John  Hartley,  in  reply :  , 

*     *     Here,  admitting  that  the  power  was  not  to  be  exercised 

(1)  2E.R.  235  (2  Vcs.  Jr.  336). 
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except  on  the  contingency  of  there  being  more  sons  than  one,  that  Cooke 
contingency  has  occurred,  for  the  settlor  had  two  sons,  although  briscok. 
but  one  is  now  alive.  In  Bristow  v.  Warde,  there  was  an  ultimate 
limitation  over  to  the  children  of  the  marriage,  in  default  of  any 
appointment,  a  limitation  which  does  not  exist  in  the  present  case, 
and  is  quite  sufficient  to  distinguish  that  case  from  the  one  before 
the  Court. 

The  Lord  Chancellor  having  intimated  a  very  strong  opinion       [  603  ] 
against  the  construction  contended  for  by  the  plaintiff's  counsel, 

Mr.  Warren  stated  that  if  the  Court  were  to  decide  against  his 
client  upon  the  construction  of  the  instrument,  a  very  serious 
question  of  election  would  arise  on  the  will  of  the  settlor,  but  as 
that  will  had  not  been  proved  in  the  cause,  no  question  as  to  it 
could  now  be  entertained  by  the  Court.  He  then  asked  the  Court 
for  permission  to  amend  the  bill  by  stating  the  will,  and  putting 
the  question  of  election  distinctly  in  issue  in  the  cause. 

The  Lord  Chancellor,  accordingly,  directed  the  *cause  to  [  *604  ] 
stand  until  the  first  hearing-day  of  next  Term,  with  liberty  to  the 
plaintiff,  in  the  meantime,  to  prove  the  will  and  codicil  of  the 
said  William  Nugent  Briscoe,  deceased,  and  to  amend  the  bill 
by  raising  the  question  of  election  as  he  might  be  advised,  and 
that  publication  should  pass  one  week  before  the  first  day  of 
next  Term. 

The  plaintiff  accordingly  amended  his  bill,  and  charged  that 
William  Nugent  Briscoe,  previous  to  his  death,  made  and  published 
his  last  will  and  testament,  and  thereby  devised  certain  valuable 
estates  to  his  son,  Robert,  and  after  reciting  the  deeds  of  the 
27th  January,  1817,  and  3rd  of  September,  1819,  and  that  by  his 
marriage  settlement  he  was  empowered  to  charge  the  lands  therein 
mentioned  with  4,0001.,  and  that  he  had  accordingly  charged  the 
same  by  the  said  deed  of  the  3rd  of  September,  1819,  the  testator 
declared,  that  although  he  did  not  consider  the  said  lands  to  be 
worth  the  sum  with  which  they  were  charged  as  aforesaid,  yet 
he  was  desirous,  in  case  they  should  turn  out  better  than  he 
expected,  to  dispose  of  any  interest  he  might  have  therein;  he 
did,  therefore,  by  his  said  will,  in  case  there  should  be  more 
tttm  one  son  of  his  said  marriage  by  his  said  then  wife,  living  at 
his  decease,  or  in  case  she  should  happen  to  be  enceinte  of  a  son, 
will  antl  devise  that  all  his  right,  title,  and  interest  of,  and  in,  his 
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Cooke       said  moiety  of  the  said  lands  and  premises,  subject  nevertheless  to 

Brtscok.  the  said  charge  of  4,000/.,  so  created,  limited,  and  appointed  as 
therein  mentioned,  should  go  to  his  second  son  of  his  then  wife, 
his  heirs  and  assigns  for  ever ;  and  he  thereby  further  declared, 
that  inasmuch  as  he  had  by  said  deed  of  the  3rd  of  September, 
1819,  fully  provided  for  his  sons  of  his  first  marriage,  he  did 

[  *<>05  ]  thereby  *devise  and  bequeath  to  his  son,  Andrew,  the  sum  of  five 
shillings,  and  no  more,  and  as  to  all  the  residue  of  his  real  and 
personal  estate,  of  what  nature  and  kind  soever,  he  thereby  gave 
the  same  to  his  said  son,  Robert,  and  his  daughters  therein  named, 
share  and  share  alike. 

The  amended  prayer  was,  that  in  case  the  said  sum  of  4,000/., 
and  interest  from  the  time  aforesaid,  had  not  been  well  charged  on 
the  said  lands  and  premises  comprised  in  the  said  indenture  of 
the  3rd  of  September,  1819,  and  that  the  said  defendant,  Robert 
Briscoe,  was  under  and  by  virtue  of  the  said  deed  of  the  27th  of 
January,  1817,  entitled  thereto,  freed  from  the  said  sum  of  4,000/., 
then  that  it  might  be  declared  that  the  said  Robert  was  under  the 
provisions  of  the  said  will  and  codicil,  bound  to  elect  and  take  the 
said  lands  and  premises  in  said  indenture  of  the  3rd  of  September, 
1819,  contained,  subject  to  the  said  sum  of  4,000/.  and  interest  as 
aforesaid,  or  to  renounce  in  favour  of  the  plaintiff  and  the  other 
persons  entitled  to  the  said  charge  of  4,000/.  an  equivalent  to  the 
said  sum  of  4,000/.,  out  of  the  benefits  given  to  the  said  Robert 
Briscoe,  by  the  said  will  and  codicil  of  the  said  William  Nugent 
Briscoe ;  and  that  in  such  case  if  he  should  elect  to  confirm  the 
said  deed  of  the  3rd  of  September,  1819,  and  take  the  property 
real  and  personal,  devised  to  him  by  the  said  will  and  codicil,  then 
that  he  might  do  all  such  acts  as  might  be  necessary  for  raising 
the  said  sum  of  4,000/.,  with  interest  as  aforesaid,  to  be  paid  to  the 
plaintiff  and  the  other  persons  interested  as  aforesaid.  But  if  the 
said  Robert  Briscoe  should  claim  to  hold  the  said  lands  comprised 
in  the  said  deed  of  the  3rd  of  September,  1819,  discharged  of  the  said 
sum  of  4,000/.,  then  that  it  might  be  declared  that  the  plaintiff 

[  *606  ]  and  the  other  persons  interested  *in  the  said  sum  of  4,000/.,  were 
entitled  to  be  compensated  to  that  extent  out  of  the  property  so 
devised  and  bequeathed  to  the  said  Robert  Briscoe  as  aforesaid ; 
and  that  the  said  Robert  Briscoe  might  be  decreed  to  join  in  all 
necessary  acts  for  that  purpose. 

The  will  and  codicil  of  William  Nugent  Briscoe  were  proved,  and 
by  the  latter,  after  reciting  that  since  the  date  of  his  will  a  second 
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son  had   been  born,  he  revoked  the  appointment  which  he  had        Coukk 
made  by  his  said  will,  of  the  settled  estates  in  favour  of  such  son,      Briscoe. 
and  appointed  the  same  to  any  other  after-born  son,  which  he 
might  have  by  his  said  wife.     No  other  son  having  been  born,  and 
the  second  son  having  died,  the  minor  defendant,  Robert,  was  the 
only  surviving  son  of  the  second  marriage. 

Mr.  Warren,  Mr.  James  Scott,  and  Mr.  L.  Bland,  for  the 
plaintiff,  [relied  on  the  alleged  case  of  election,  and  cited  Dillon  v. 
Parker  (l)  and  Mr.  Swanston's  valuable  note,  where  all  the  learning 
and  authorities  connected  with  this  subject  are  collected] . 

Mr.  Blackburne,  Mr.  J.  H.  Blake,  and  Mr.  Richard  C.  Walker,        [  608  ] 
for  the  defendants,  [contra,  cited  Dashwood  v.  Peyton  (2)  and  The 
Attorney-General  v.  Lord  Lonsdale  (3)] . 

Mr.  Loftus  Bland,  in  reply.     *     *     *  [  en  ] 

The  Lord  Chancellor  :  May  l. 

This  bill  is  filed  to  raise  the  sum  of  4,000/.  alleged  to  be  well  [  612  ] 
charged  by  William  Nugent  Briscoe  on  certain  lands  in  the  pleadings 
mentioned ;  and  two  questions  have  been  raised,  first,  whether 
William  Nugent  Briscoe  had,  under  the  settlement  executed  on  the 
2nd  of  January,  1817,  on  his  marriage  with  his  second  wife, 
Eleanor  Shawe,  a  power  to  charge  these  lands  in  favour  of  the 
children  of  his  first  marriage;  secondly,  if  he  had  not  such  a 
power,  whether  the  defendant,  Robert  Briscoe,  the  only  son  living 
of  that  second  marriage,  and  who  is,  therefore,  entitled  to  the  lands 
comprised  in  that  settlement,  must  not,  from  the  terms  of  his 
father's  will,  under  which  he  claims  other  lands  of  about  the  same 
value  as  the  4,0002.,  elect  either  to  hold  the  devised  estate  and 
validate  the  charge  upon  his  settled  estate  in  favour  of  his  step- 
brothers, for  whose  benefit  the  power  was  exercised,  or  to  take  the 
settled  estates,  and  make  compensation  out  of  the  devised  estates 
to  the  disappointed  claimants  under  the  power. 

As  to  the  first,  had  William  Nugent  Briscoe  a  power  so  to  charge 
the  lands  included  in  the  settlement  ?  At  the  time  of  its  execution, 
he  had  five  children,  three  sons  and  two  daughters,  by  his  first 
marriage ;  but  no  allusion  is  made  to  them  in  the  settlement,  and 
its  object  clearly  was  to  make  a  provision  for  the  wife  and  sons  of 

(1)  18  R.  R.  72  (1  Swanst.  359).  (3)  27  R.  R.  176  (1  Sim.  105). 

(2)  11  R.  R.  145  (18  V©8.  27). 
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Cooke        that   second   marriage ;    the   lands   were   accordingly   limited    to 
Briscoe,      trustees,  to  secure  a  jointure  for  the  intended  wife,  and  subject 

to  that  jointure  to  the  use  of  the  lirst  son  of  the  marriage. 
[  613  ]  It  is  not  now  necessary  to  consider  what  was  the  interest  given 

by  that  limitation ;  whatever  it  may  have  amounted  to,  the  defen- 
dant,  Robert,  who  is  the  only  son  of  that  marriage,  is  clearly 
entitled  to  it.     The  settlement  then  declares,  that  in  the  event  of 
there  being   more  than   one  son  of  the  said   marriage,  the  said 
William  Nugent  Briscoe  shall  have  power  by  deed  or  will  to  prefer 
such  son  or  sons,  to  the  whole  or  any  share  or  proportion  of  the 
said  lands  as  he  may  think  proper,  subject  to  the  jointure  of  the 
wife,  and  also  subject  to  all  such  sums  as  he  may  think  well  of 
charging  thereon,  not  exceeding  4,000Z.  with  or  without  interest, 
and  in  such  manner,  either  by  way  of  rent-charge  or  otherwise,  as 
he  may  think  proper  to  direct ;  the  rent-charge  not  to  exceed  8001. 
yearly.     This  instrument  is  very  clumsily  and  inaccurately  framed  ; 
but  it  is  quite  clear  that  the  power  of  charging  the  4,000Z.,  or  of 
creating  the  rent-charge  could  arise  only  in  the  event  of  there  being 
more  than  one  son  of  the  intended  marriage,  and  one  of  such  sons 
being  in  possession  of  the  whole  or  part  of  the  lands  by  virtue  of 
the  power  of  preferring  such  son  or  sons  reserved  to  the  father. 
The  words  of  the  deed  are  directly  to  this  effect,  and  the  object  of 
the  marriage  settlement  would  be  defeated  by  giving  them  the  con- 
struction contended  for  by  the  plaintiff,  inasmuch  as  it  appears 
admitted  that  the  lands  were  not,  and  are  not,  worth  more  than 
the  sum  of  4,000/.,  and  so  the  eldest  son  of  the  marriage  would  be 
left,  in  the  event  of  there  being  more  than  one  son,  without  any 
certain  provision.     The  construction  relied  on  by  the  defendant  is, 
therefore,  sustained  by  the  words  of  the  deed  ;  it  also  appears  more 
rational  than  that  contended  for  by  the  plaintiff;  for  if  the  eldest 
son  became  liable  to  be  displaced  by  the  birth  of  a  second  son,  and 
[  *oi4  ]       the  provision  intended  for  him  by  the  marriage  settlement  so  far 
liable  to  be  defeated,  it  would  not  be  unreasonable  to  enable  the 
father  to  make  a  provision  for  the  elder  son  so  displaced  by  charging 
a  sum  not  exceeding  the  value  of  the  inheritance  ;  and,  though  the 
settlement  did  not  secure  that  the  power  so  given  to  the  father 
should  be  exercised  in  the  whole  or  in  part  in  favour  of  the  eldest 
son,  yet  it  left  the  father  at  liberty  to  make  provision  for  him  and 
for  the  other  branches  of  the  family.     Be  this  as  it  may,  the  words 
of  the  settlement  clearly  confine  the  power,  to  the  event  of  another 
son  or  sons  of  the  said  marriage  being  born,  and  in  possession  by 
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virtue  of  the  power  of  preferring  reserved  in  that  event  to  the       Cooke 
father ;  and  there  being  now  no  younger  son,  and  the  power  not      Briscoe. 
having  been  effectually  exercised  by  giving  a  preference  to  any  of 
them  while  they  were  in  existence ;  the  first  point  relied  on  by  the 
plaintiff  cannot  be  sustained. 

But  as  to  the  second  question,  that  of  election,  the  case  stands 
thus:  William  Nugent  Briscoe  by  his  will  of  the  80th  of  April, 
1882,  devises  the  various  lands  which  were  not  comprised  in  the 
settlement  of  1817,  and  to  which  he  was  absolutely  entitled  to 
trustees  to  the  use  (subject  to  certain  legacies)  of  his  son  Bobert, 
his  only  son  then  living  by  his  second  wife,  with  remainder  to  his, 
Robert's,  first  and  other  sons  in  tail,  and  with  divers  remainders  over. 

This  estate  for  life  is  now  vested  in  the  defendant,  Robert.  By 
this  same  will  the  testator  recites  that  by  his  marriage  settlement 
of  the  17th  of  January,  1817,  he  was  empowered  to  charge  the 
lands  in  it  with  a  sum  of  4,000Z.,  and  that  he  had  accordingly 
charged  them  by  a  deed  of  the  3rd  of  September,  1819.  The  will 
then  recites  that  he  *had  by  this  deed  of  September,  1819,  fully  C  *615  J 
provided  for  his  children  by  his  first  marriage,  and  he  accordingly 
leaves  them  five  shillings  each,  thus  making  the  validity  of  the 
deed  of  1819,  the  ground  on  which  he  deprives  his  son,  Andrew, 
his  heir-at-law,  and  the  other  sons  of  his  first  marriage,  of  all  share 
in  the  property  which  he  devises  to  the  defendant.  It  appears  to 
me  that  there  cannot  be  a  more  clear  case  for  putting  the  party  to 
his  election  ;  it  not  only  manifests  an  intention  that  the  devisee  of 
the  lands,  over  which  the  testator  had  full  dominion,  should  take 
subject  to  the  charge  of  4,000/.,  and  that  he  had  exercised  the  power 
of  making  it,  (which  would  in  itself  be  sufficient,)  but  he  incor- 
porates the  charge  into  his  will,  and  makes  its  validity  the  ground 
for  cutting  out  his  eldest  son  and  heir,  and  the  consideration  for 
the  devise  of  the  unsettled  lands  to  his  son  of  the  second  marriage. 

The  case  of  Dash  wood  v.  Peyton  (i),  has  been  relied  on  as 
applicable  to  this  case.  That  case  merely  decides  that  a  recital 
in  a  will,  that  the  lands  devised  by  it  had  been  subject  to  a  charge 
supposed  to  have  been  created  on  it  by  a  third  person,  should  not, 
merely  by  force  of  such  recital,  when  the  charge  did  not  really 
exist,  and  when  there  was  no  intention  in  the  testator  to  make  it  a 
charge,  impose  any  obligation  on  the  devisee  to  give  validity  to  it. 
Indeed  there  Lord  Eldon  was  of  opinion,  not  only  that  there  was 
not  evidence  of  any  intention  in  the  testator  to  give  validity  to  the 

(1)  U  B.  B.  145(18  Ves.  27). 
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Cooke        charge,  but  that  there  was  evidence  of  a  contrary  intention,  for  he 
Hriscoe.      observes  that  there  was  a  direction  with  regard  to  the  nephews  of 

[  *6i6  J  *the  testator,  that  they  should  execute  bonds,  but  there  was  none 
such  as  to  James  Dash  wood,  making  it  proper  for  the  Court  to 
consider  "  whether  the  true  construction  was  not  that  the  testator 
expressly  imposed  a  condition  on  one,  conceiving  it  to  be  a  gift  to 
him,  and  did  not  impose  a  condition  on  the  other,  as  understanding, 
not  that  he  took  a  gift,  but  that  he  was  already  in  possession  under 
some  antecedent  title."  If,  therefore,  that  case  had  been  a  decision 
against  the  election,  which  it  was  not,  it  could  not  have  the  slightest 
application  to  a  case  like  the  present. 

Another  case  has  been  referred  to,  The  Attorney-General  v.  Lord 
Lonsdale  (l).  So  far  as  the  decision  goes,  it  has  no  bearing  on  the 
present  case;  the  question  of  election  was,  no  doubt,  raised  in 
the  argument,  but  there  was  nothing  in  the  case  to  support  it,  as 
the  will  of  Lord  Lonsdale  neither  contained  any  expression  of  an 
intention  to  grant  the  school-house  in  the  parish  of  Lowther,  nor 
did  it  purport  to  grant  it,  but  merely  to  convey  lands  for  the 
payment  of  the  schoolmaster,  or  otherwise  upon  such  trusts  as  the 
trustees  might  think  most  conducive  to  the  good  of  the  county  of 
Westmoreland.  The  words  there  attributed  to  Sir  John  Lbach  as 
to  the  necessity  of  "  the  form  of  a  gift,"  must  be  inaccurate;  all  the 
cases  show  that  if  there  is  a  plain  intention  to  give,  it  is  sufficient 
to  raise  an  election. 

The  case  of  Stratton  v.  Best  (2),  has  been  cited  for  the  purpose  of 
showing  that  matters  dehors  the  instrument  cannot  be  resorted  to 

[  *617  ]  for  the  purpose  of  raising  a  question*of  election  ;  whether  this  be 
law  or  not,  it  is  not  necessary  for  me  to  discuss.  The  cases  cited  in 
the  note  to  Dillon  v.  Parker  (3),  would  seem  to  show  that  it  has 
been  overruled ;  but  it  is  enough  for  me  in  this  case  to  say,  that 
the  will  itself  refers  to  the  settlement,  and,  therefore,  the  evidence 
cannot  be  considered  as  dehors  the  will  in  the  sense  in  which  the 
expression  is  used  in  Stratton  v.  Best.  I  must,  therefore,  rule  the 
second  point  with  the  plaintiff. 

Mr.  li.  C.  Walker,  on  behalf  of  the  minor,  applied  to  the  Court 
for  an  immediate  decree. 

The  Lord  Chancellor  : 
I  cannot  make  a  decree  at  once,  as  the  defendant,  Robert  Briscoe, 

(1)  2  R.  R.  106  (1  Sim.  105).  (3)  1  Swanst.  359. 

(2)  2  R.  R.  106  (1  Veft.  285). 
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is  a  minor,  but  must  refer  it  to  the  Master  to  inquire  and  report        Cooke 
whether  it  will  be  more  beneficial  for  him  to  make  compensation      Briscoe. 
to  the  plaintiff  out  of  the  devised  estates,  or  to  give  effect  to  the 
appointment  made  by  the  deed  of  the  3rd  of  September,  1819. 

Mr.  Walker: 

It  is  so  manifestly  for  the  interest  of  the  minor  to  take  the  devised 
estates,  that  the  counsel  for  the  minor  hoped  your  Lordship  would 
have  decreed  at  once,  without  putting  the  parties  to  the  expense  of 
a  reference. 

The  Lord  Chancellor  : 

I  do  not  consider  that  I  have  jurisdiction  to  do  so  without  a 
reference. 


HAKMAN   v.   FORSTER.  isss. 

(1  Dr.  &  Wal.  637—650.)  J«n*U,  14. 

By  indenture  of  the  7th  of  September,  1812,  certain  lands  were,  subject      p  ^ord 
to  certain  outstanding  incumbrances,  settled  upon  A.  for  life,  with  remainder  ^c  ' 

to  his  first  and  other  sons  in  tail.  In  1816,  A.  granted  annuities  to  B.  r  ..1-  -, 
charged  upon  his  life  estate.  In  1818,  A.  paid  off  some  of  the  prior  incum- 
brances,  and  had  them  assigned  to  a  trustee  for  his  own  benefit,  and  in 
1820,  A.  and  his  trustee  joined  in  assigning  to  C.  for  valuable  consideration 
the  incumbrances  so  paid  off :  Held,  that  the  arrears  of  the  interest  of  the 
charges  so  paid  off  in  1818  and  assigned  in  1822,  were  incumbrances  on 
the  life  estate,  prior  to  the  annuitant,  and  that  as  against  the  annuitant,  the 
interest  payable  on  the  said  charges  out  of  the  life  estate,  had  not  been 
merged  by  the  dealings  of  the  owner  of  the  life  estate  therewith. 

In  the  year  1811,  Forster  Hill  Forster  being  seised  in  fee  of  the 
lands  of  Gastlemoat  and  Forest,  mortgaged  the  same  in  fee  to 
Augustus  Heron,  to  secure  a  sum  of  1,6002.  late  currency. 

In  the  month  of  September,  1812,  on  the  marriage  of  Forster 
Hill  Forster's  eldest  son,  John  Hill  Forster,  the  defendant  in  this 
cause,  the  said  lands  with  other  very  considerable  estates  were 
settled  upon  certain  uses,  and,  among  others,  subject  however  to 
the  debts  and  charges  set  forth  in  the  schedule  to  the  said  deed,  to 
the  use  of  John  Hill  Forster  for  life,  with  remainder  to  his  first  and 
other  sons. 

The  schedule  annexed  to  this  deed  of  1812,  purported  to  be  "a 
schedule  of  the  several  sums  affecting  the  estates  in  the  deed 
mentioned,  and  which  were  intended  by  the  several  parties 
executing  the  same,  to  be  charged  and  chargeable  on  the  several 
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Harman      estates  included  in  the  said  deed;"  among  other  sums  mentioned 

Forstkk.     were  the  two  following : 

[  *638  ]  To  a  sum  due  to  Augustus  Heron,  secured  to  him  by  *deed  of 

1811,  executed  by  Forster  Hill  Forster,  1,550/. 

To  a  sum  due  to  Edward  Heron,  and  secured  to  him  by  the 

joint  bond  of  Forster  Hill  Forster,  and  John  Hill  Forster, 

758/.  16*.  1(W. 

The  above  two  sums  subsequently  became  vested  in  the  plaintiffs 

in  this  cause,  who,  upon  a  bill  filed  to  raise  them,  obtained  a  decree, 

whereby  it  was  referred  to  the  Master  to  take,  among  other  accounts, 

an  account  of  the  sums  due  to  them  on  foot  of  the  said  charges ; 

also,  an  account  on  foot  of  the  incumbrances  affecting  the  estates  of 

the  defendant,  Forster,  created  by,  or  included  in,  the  deed  of  1812. 

In  pursuance  of  this  decree,  the  Master  reported,  among  other 

things,  that  the  said  sum  of  1,550/.  was  by  the  deed  of  September, 

1812,  made  a  charge  on  the  fee  simple  and  inheritance  of  the  lands 

included  in  that  settlement.     That  John  Hill  Forster,  in  the  year 

1818,  paid  to  Augustus  Heron  the  sum  of  1,550/.;  and  that  by  a 

deed  of  the  28rd  of  November,  in  that  same  year,  Augustus  Heron, 

at  the  request  of  John  Hill  Forster,  conveyed  the  lands  comprised  in 

the  mortgage  of  1811,  to  a  Mr.  Griffith  in  fee,  and  assigned  to  the 

said  Griffith  the  sum  of  1,550/.,  so  charged  as  aforesaid  on  the 

estates  of  the  said  John  Hill  Forster,  by  the  deed  of  1812.     That  said 

deed  of  1818  was  made  to  Griffith  in  trust  to  John  Hill  Forster, 

and  in  order  to  keep  the  same  a  valid  and  subsisting  charge  upon 

the  said  estates,  for  the  use  of  John  Hill  Forster.     That  John  Hill 

Forster  having  subsequently  occasion  to  raise  said  sum  of  1,550/., 

[  *639  ]  applied  to  Augustus  *Heron  to  advance  the  same  on  the  security 
of  an  assignment  of  said  deed  of  1818,  which  Augustus  Heron  having 
agreed  to  do,  a  deed  of  assignment,  dated  the  8th  of  November, 
1820,  was  duly  made  and  executed,  whereby  Griffith  and  John  Hill 
Forster  reassigned  and  reconveyed  the  said  sum  of  1,550/.,  and  all 
the  securities  therefor  to  Messrs.  Harman  and  Richardson,  the 
trustees  of  Augustus  Heron's  marriage  settlement,  upon  the  trusts 
therein  mentioned.  That  there  was  then  due  to  the  Messrs.  Harman 
and  Richardson  as  such  trustees  as  aforesaid,  the  principal  sum  of 
1,430/.  15*.  id.,  together  with  a  sum  of  1,526/.  16*.  9rf.  arrears  of 
interest.  That  the  said  principal  sum  of  1,430/.  15*.  4rf.,  and  the 
interest  thereon,  was  the  first  charge  affecting  the  lands  comprised  in 
the  deed  of  1811,  and  was  also  a  charge  upon  all  the  lands  comprised 
in  the  deed  of  1812,  in  equal  priority  with  the  other  scheduled  debts. 
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That  John  Hill  Forster,  as  tenant  for  life,  was  bound  to  keep      harman 
down  the  interest  on  the  said  charge  of  1,430/.  15s.  4<L,  and  the      forster. 
other  charges  created  by  the  deed  of  1812 ;  and  that,  therefore,  the 
said  life  estate  was  the  primary  fund  for  the  payment  of  the  said 
sum  of  1,526/.  16s.  9d.,  the  interest  which  was  due  on  the  said 
principal  sum  of  1,480/.  15a.  id. 

The  Master  further  found  that  John  Hill  Forster,  prior  to  the 
deed  of  assignment  of  the  28rd  of  November,  1818,  from  Augustus 
Heron  to  Mr.  Griffith,  his  trustee,  and  prior  to  the  said  deed  of 
reassignment  of  the  8th  of  November,  1820,  from  the  said  John 
Hill  Forster  to  the  plaintiffs,  as  trustees  for  the  said  Augustus 
Heron,  charged  his  estates  with  certain  annuities  to  William 
♦Armit,  since  deceased ;  and  that  the  said  annuities  were  a  charge  [  *640  1 
upon  the  life  estate  of  the  said  John  Hill  Forster,  in  the  lands  in 
the  pleadings  mentioned,  prior  to  the  interest  on  the  said  principal 
sum  of  1,480/.  15s.  4d. 

The  facts  relating  to  the  other  scheduled  debt  or  charge  of 
787/.  16*.  lOd.  (l),  which  was  in  the  year  1814  assigned  by  Edward 
Heron  to  Augustus  Heron,  and  by  him,  in  the  year  1818,  assigned 
to  a  trustee  for  John  Hill  Forster,  and  by  John  Hill  Forster  and  his 
trustee,  reassigned  in  the  year  1822,  for  valuable  consideration,  to 
the  trustees  of  Augustus  Heron's  marriage  settlement,  the  fact  of  the 
grant  of  the  annuities  to  Mr.  Armit  having  taken  place  prior  to  the 
dates  of  the  two  last  assignments,  were  also  reported,  as  well  as  that 
the  arrears  of  interest  on  the  said  charge  of  737/.  17*.  1(M.  (l),  were 
subsequent  charges  in  point  of  priority  to  the  annuities  so  as  aforesaid 
granted  to  William  Armit.  The  arrears  of  the  annuities  were  reported 
to  Charitie  Armit,  the  representative  of  the  grantee,  William  Armit. 

To  this  report  the  plaintiffs  took  seven  exceptions;  the  only 
point  raised  by  those  exceptions  was,  whether  the  arrears  of 
Armit's  annuities,  or  the  plaintiffs'  arrears  of  interest,  were  the 
prior  charge  on  the  life  estate  of  John  Hill  Forster. 

Mr.    W.   Brooke,    Mr.    Brewster,   and  Mr.   Holmes,   for   the 
exceptions,  [cited  Redington  v.  Redington  (2)]. 

Mr.  Pennef other,  Mr.   H.   Martley,  and  Mr.   Thompson,  for        [  642  ] 
Mrs.  Armit,  the  annuitant : 

*    *     There  is  one  general  principle  to  be  deduced  from  all  the       [  644  ] 
cases,  and  it  is  this,  if  a  party  have  any  estate  in  lands,  and  pay 

(1)  Wc.    753/.  16*.  lOd.  on  last  page.  (2)  12  E.  It.  5  (1  Ball  &  B.  131). 
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h  AMiAK  off  an  incumbrance  affecting  that  estate,  the  incumbrance  so  paid 
korstkh  on">  whether  assigned  to  a  trustee  or  not,  however  it  may  exist  as 
against  the  fee  if  the  party  be  not  the  owner  of  the  fee  simple,  will 
yet  be  merged  to  the  extent  of  the  estate  of  the  party  paying  it  off, 
and  will  not  be  allowed  as  against  the  incumbrances  upon  the 
estate  of  that  person  to  resume  its  vitality,  and,  thereby  its  priority, 
as  the  permitting  that  would  be  a  sure  means  of  encouraging 
fraud,  and  laying  the  seeds  of  future  litigation.     *     *     * 

[  645  ]  Mr.  Holmes,  in  reply.     *     "     * 

June  14.      The  Lord  Chancellor  : 

[  fins  j  The   question  in  this   case  is   one  of  priority  between  incum- 

brancers ;  it  has  been  argued  with  great  ingenuity  by  the  counsel 
for  the  annuitant,  but  they  have  not,  to  my  mind,  shown  sufficient. 
ground  on  principle  or  authority  to  support  the  Master's  report  in 
their  favour.  The  annuitant  purchased  with  express  notice  of  the 
existence  of  the  prior  incumbrances;  in  fact,  that  is  manifest  on 
the  face  of  the  proceedings,  as  the  estate,  upon  which  the  annuity 
[  *647]  is  charged,  was  created  under  a  deed,  "in  a  schedule  to  which  are 
set  forth  the  very  incumbrances,  the  interest  upon  which  the 
annuitant  seeks  to  postpone.  If  then  the  annuitant  purchased 
subject  to  those  incumbrances,  for  so  it  must  be  presumed,  and 
took  no  steps  at  the  period  of  making  the  contract  to  provide  for 
the  paying  off  those  prior  charges,  or  to  have  reserved  to  himself 
and  his  representative,  a  power  of  calling  upon  the  grantor  to 
discharge  them,  how  can  the  argument  in  favour  of  the  annuitant's 
right  to  have  those  incumbrances  postponed  be  now  supported,  for 
it  appears  to  me  that  it  would  be,  as  Mr.  Hnlmn  haB  very  properly 

put  it,  necessary  for  the  annnit     '  '  '  '  ' 

take  advantage  of  those  incum 

to  carry  the  principle  to  this  est 

an  equity  attached,  whereby  th 

Mr.   Forster  to   pay  off  those 

that  purpose  could  not  be  sup 

dismissed,  for  a  puisne  incumbr 

neither  an  equity  by  which  he 

off,  nor  yet  one,  whereby  he  coi 

transferring,  a  prior  incumbran 

use  those  prior  incumbrances  to 

his  security,  and  unless  it  can 


▼ol.  lviJ   1888.    CH.  (IB.)     1  DR.  &  WAL.  647—649.  221 

been   more   injured   than   he   could    have   calculated    upon,    or      harman 
provided  against  from  the  nature  of  the  security  he  took,  or  that      forstkr. 
that,  which  he  contracted  for,  has  been  diminished  in  value  as  a 
security,  by  reason  of  Mr.  Forster's  dealings  in  respect  to  those 
prior  charges,  I  do  not  think  it  is  possible,  and  certainly  it  would 
be  inequitable  to  declare  that  the  assignees  of  those  prior  incum- 
brances should  be  postponed  and  deprived  of  those  *rights  of  which       [  *648  ] 
they  are  the  Imui  fide  and  unimpeached  purchasers  for  full  and 
valuable  consideration. 

It  has  likewise  been  said  in  argument,  that  there  are  authorities 
which  govern  the  present  case,  and  several  decisions,  which  have 
been  made  on  the  grounds  of  the  extinguishment  of  securities, 
have  been  cited  in  support  of  this  statement.     On  considering  the 
cases  which  have  been  relied  upon,  I  have  found  a  very  prominent 
and   leading    feature  whereby  they   are  distinguished  from    the 
present ;  in  those  cases  the  owners,  or  those  who  became  owners 
of  the  fee  and  inheritance,  independent  of  the  notice  which  they 
had  of  the  intervening  incumbrance,  made  no  provision  at  the 
period  of  their  purchases  to  keep  alive  the  prior  incumbrance  for 
their  protection,  and,  consequently,  by  operation  of  law,  as  well  as 
according  to  the  intention  of  the  parties,  for  so  it  must  be  taken, 
the  charges  so  paid  off  sunk  into  the  inheritance  for  the  benefit  of 
the  owner  of  that  inheritance,   and   were    extinguished.     Here, 
however,  according  to  the  admitted  principles  of  this  Court,  the 
law  would  have  in  favour  of  the  tenant  for  life,  not  only  kept  those 
incumbrances  alive,  but  have  interposed  against  their  extinguish- 
ment for  the  benefit  of  his  personal  representative.     Mr.  Forster, 
however,  does  not  merely  rely  upon  that  legal  principle  of  vitality 
which  would  have  been  sufficient,  but  he,  with  great  prudence,  has 
an  express  declaration  upon  the  subject ;  nay  further  he  by  means 
of  the  assignment  to  his  trustee,  made  those  incumbrances  properly 
available  for  his  own  benefit  in  case  he  should  at  some  future 
period  find  it  requisite  again  to  raise  their  amount ;  this  cannot  be 
said  to  be  doing  an  act  which  could  enable  him  to  render  or  work 
injustice  *at  a  future  period,  it  was  the  mere  retaining  within       [  *6*»  ] 
his  power  the  means  of  duly  exercising  a  dominion  which   he 
unquestionably  not    only   acquired,   but  had   a   perfect  right  to 
acquire.     That  dominion  has  been  exercised,  and  a  purchaser  for 
valuable    consideration,   without  notice  of  the    existence  of  the 
annuities,  is  the  person  whom  the  annuitant  seeks  to  postpone ; 
upon  what  ground  can  this  postponement  be  sought  ?  upon  none 
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save  that  these  charges  once  vested  in  Forster  ;  but  if  the  plaintiffs 
were  not  aware  of  the  existence  of  the  annuities,  they  had  no 
notice  of  any  circumstance  to  disable  Forster  from  assigning  those 
charges,  for  even  according  to  the  principle  to  be  deduced  from  the 
cases  cited  for  the  annuitant,  if  such  were  applicable,  notice  alone 
could  create  a  disability. 


1838. 

Jan.  23,  24. 

M.  19. 

April  19. 

May  7. 


Lord 

Plunket, 

Ij.C 

[668] 


SALTER  v.  CAVANAGH. 

(1  Dr.  &  Wal.  668—687.) 

A  trust  of  land  which  results  on  the  face  of  a  will  is  an  express  trust 
and  not  a  constructive  trust,  within  the  Real  Property  Limitation  Act, 
1833  (3  &  4  Will.  IV.  c.  27)  (1). 

A.  B.  by  his  last  will  and  testament,  reciting  that  he  had  a  clear  yearly 
profit  rent  of  60/.  out  of  his  freehold  lands,  devised  the  same,  with  the  rents, 
issues,  and  profits  thereof,  after  payment  of  the  head  rent  and  renewal  fines, 
to  his  nephew,  C.  D.,  to  hold  to  him,  his  executors  and  administrators,  for 
and  during  the  term  of  ninety-nine  years,  without  impeachment  of  waste 
upon  certain  trusts  therein  mentioned,  that  is  to  say,  in  trust  to  pay  to  the 
testator's  only  son,  a  yearly  sum  of  10/.  during  his  natural  life  only,  and 
which  was  to  be  in  full  of  all  claim  he  might  or  could  have  hereafter  upon 
the  real  and  personal  property,  of  which  the  testator  might  die  possessed ; 
and  from  and  after  his  death  to  pay  the  said  sum  of  10/.  to  his  daughter, 
M.  and  her  issue,  together  with  an  additional  sum  of  18/.  yearly ;  and  upon 
this  further  trust  to  pay  to  his  other  daughter  N.,  and  her  issue,  the  yearly 
rent  of  28/.  :  and  in  case  his  said  daughters,  M.  and  N.,  should  happen  to 
die  without  issue,  &c,  the  testator  devised  the  said  freehold  lands,  (out  of 
which  the  annuities  issued,)  with  the  rents,  issues,  and  profits  thereof,  unto 
his  said  nephew,  G.  D.,  for  ever:  Held,  that  C.  D.  was  not  beneficially 
entitled  to  the  surplus  rents  of  the  said  lands,  which  remained  after  payment 
of  the  said  annuities,  for  the  residue  of  the  term  of  ninety-nine  years,  but 
that  the  same  was  a  resulting  trust  for  the  heir-at-law. 

Edward  Fudge  being  seised  of  the  lands  of  Ballycurreen  and 
llemanagh,  for  an  estate  for  lives  renewable  for  ever,  on  or  about 
the  17th  of  October,  1791,  duly  made  and  published  his  last  will 
and  testament  in  writing,  and  he  thereby,  after  reciting  his  seisin 
of  the  said  lands,  and  that  he  had  a  clear  yearly  profit  rent  of  60/. 
thereout,  gave  and  devised  the  said  freehold  lands,  with  the  rents, 
issues,  and  profits  thereof,  after  the  payment  of  the  head  rent  and 
renewal  fines,  as  they  should  fall  due,  unto  his  nephew,  Samuel 
Roderick,  of  Ballyquin,  in  the  county  of  Waterford,  to  hold  the 

(1)  Patrick    v.    Simpson  (1889)    24      under  the  statute  :  Churcher  v.  Martin 


Q.  B.  D.  128,  59  L.  J.  Q.  B.  7,  61 
L.  T.  686.  But  where  a  voluntary 
conveyance,  which  was  intended  to 
create  a  charitable  trust,  was  void  ab 
initio,  the  persons  claiming  to  dispute 
the  deed  were  barred  by  lapse  of  time 


(1889)  42  Ch.  D.  312,  58  L.  J.  Ch.  586, 
61  L.  T.  1 13.  And  the  same  principle 
applies  to  a  void  testamentary  devise : 
In  re  Lacy  [1899J  2  Ch.  149,  68  L.  J. 
Ch.  488,  80  L.  T.  706.— 0.  A.  S. 
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same  to  him,  his  executors,  and  administrators,  from  the  day  of       Salter 

his  decease,  for  and  during  the  term  of  ninety-nine  years,  without    uavanagh. 

impeachment  *of  waste  upon  the  trusts,  and  to  and  for  the  uses,       [  *669  ] 

intents,  and  purposes  following,  that  is  to  say,  in  trust,  that  he 

the  said  Samuel  Roderick,  his  executors  or  administrators,  should, 

out    of  the  profit  rents  to  arise   out    of  the  said  lands  above 

mentioned,  pay  a  yearly  sum  of  102.  unto  his  [the  testator's]  son 

James  Fudge,  during  his  natural  life  only,  and  which  was  to  be  in 

full  of  all  kind  of  claim  he  might  or  could  thereafter  have  to  the 

real,  freehold,  or  personal  estate  or  property  of  which  the  testator 

should  die  possessed :   and  from  and  after  the  death  of  the  said 

James  Fudge,  then  the  testator's  will  was  that  said  sum  of  102. 

yearly  should  be  paid  to  his  said  daughter,  Mary  Millett,  and  her 

issue,  being  married,  or  attaining  the  age  of  twenty-one  years, 

together  also  with  the  sum  of  182.  yearly,  to  be  paid  unto  his 

daughter,  Mary  Millett,  and  her  issue  yearly  for  ever,  out  of  the 

said  lands.     And  upon  this  further  trust,  that  his  said  nephew, 

Samuel  Roderick,   should  pay  a   yearly   sum   of  802.   unto   the 

testator's  daughter,  Sarah  Fudge,  and  her  issue  for  ever,  out  of  the 

said  lands;  and  in  case  either  of  his  said  daughters  should  die 

without  having  issue,  attaining  to  the  age  of  twenty-one  years,  or 

married,  then  the  share  so  bequeathed  as  aforesaid,  was  to  go  to 

bis  surviving  daughter ;  and  if  both  of  his  said  daughters  should 

happen  to  die  without  leaving  issue,  married,  or  attaining  the  age 

of  twenty-one  years,  then,  and  in  such  case,  the  testator's  will  was, 

and  he  thereby  gave,  devised,  and  bequeathed  his  said  two  freehold 

farms,  with  the  rents,  issues,  and  profits  thereof  for  ever,  unto  his 

said  nephew,  Samuel  Roderick,  in  consideration  of  the  love  and 

affection  he  had  for  him,  he  paying  the  said  James  Fudge  during 

his  natural  life,  the  aforesaid  bequest  of  102.  yearly.    And  the 

said  testator  thereby  fully  empowered  his  said  *nephew,  Samuel       [  *670  ] 

Roderick,  to  renew  leases,  and  set  by  lease  his  said  lands  as  often 

as  it  should  be  necessary ;  and  he  also  left  and  bequeathed  to  his 

said  nephew,  Samuel  Roderick,  the  grass  of  a  horse  on  the  farm 

held  from  him  by  John  and  Richard  Gosteen,  which  by  their  lease 

was  reserved  ;  and  he  also  left  and  bequeathed  all  his  plate  to  his 

said  two  daughters  herein-before  mentioned,  share  and  share  alike  ; 

and  lastly,   he   nominated,  constituted,   and  appointed   his  said 

daughter,  Sarah  Fudge,  and  said  Samuel  Roderick,  executors  of 

his  said  will,  revoking  all  former  will  or  wills  by  him  made,  and 

appointing  the  said  Samuel  Roderick  trustee  of  that  his  said  will. 
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Salter  Soon  after  the  date  of  this  will,  Edward  Fudge  departed  this  life ; 

Cavakauh.  but  two  °f  bis  children,  namely,  his  daughters,  Mary  Millett  and 
Sarah  Fudge,  survived  him,  James  Fudge,  his  third  and  only  other 
child  having  died  in  his  life-time.  Immediately  upon  the  death  of 
the  testator,  Samuel  Roderick  entered  into  possession  of  the  lands  of 
Remanagh  and  Ballycurreen ;  received  the  rents  and  profits  thereof, 
and  paid  thereout,  during  his  life,  to  the  two  children  of  the 
testator  the  annuities  respectively  given  to  them  by  his  will. 

Mary  Millett  was  at  the  time  of  the  testator's  death,  a  resident 
in  Halifax,  in  Nova  Scotia,  where  she  continued  to  reside  without 
any  intermission  until  her  death,  which  took  place  some  time 
previous  to  the  year  1820. 

In  1797,  Samuel  Roderick,  at  his  own  expense,  there  being  only 
a  surplus  of  two  pounds  after  the  payment  of  the  annuities,  obtained 
[  *67i  ]  renewals  of  the  lands  of  Remanagh  *and  Ballycurreen ;  these 
renewals  were,  of  course,  taken  in  his  own  name. 

In  the  year  1803,  up  to  which  period  the  annuities  were,  as 
directed  by  the  will  of  Edward  Fudge,  regularly  paid,  Samuel 
Roderick  died  intestate,  leaving  George  Roderick,  his  eldest  son 
and  heir-at-law,  him  surviving. 

Upon  the  death  of  Samuel  Roderick,  George  Roderick  entered 
into  possession  of  the  above  lands,  and  into  receipt  of  the  rents  and 
profits  thereof ;  he  pursued  the  same  course  as  his  father,  paying 
punctually  to  the  daughters  of  Edward  Fudge  their  annuities. 

In  the  year  1810,  the  lands  of  Remanagh  and  Ballycurreen,  or 
a  portion  of  them,  having  fallen  into  the  hands  of  George  Roderick, 
he  made  very  advantageous  leases  thereof,  whereby  the  surplus 
rents,  after  payment  of  the  annuities,  were  increased  from  the  sum 
of  two  pounds  to  the  sum  of  fifty-eight  pounds,  or  thereabouts. 

In  the  year  1818,  George  Roderick  died,  having  first  duly  made 
and  published  his  last  will  and  testament  in  writing,  whereby  he 
gave  and  devised  all  his  right,  title,  and  interest  of,  and  in,  the 
lands  of  Ballycurreen  and  Remanagh,  to  trustees  therein  named, 
in  trust  for  his,  George  Roderick's,  wife,  Anne  Roderick,  during  the 
minority  of  his  son,  George  Robert  Roderick,  for  the  use  of  his 
children,  and  for  the  purpose  of  supporting  them,  subject,  however, 
to  an  annuity  of  80/.,  payable  thereout  to  Sarah  Fudge,  and  also, 
subject  to  an  annuity  to  the  Milletts  during  their  lives,  to  be  paid 
[  *672  ]  out  of  the  first  *profits  of  said  lands,  and  after  his  said  son, 
George  Robert  Roderick,  should  attain  his  age  of  twenty-one  years, 
upon  various  trusts  for  his  benefit,  and  the  benefit  of  his  children. 


vol.  lvi.]    1888.     CH.  (IB.)     1  DR.  &  WAL.  672—674.  225 

Upon  the  death  of  George  Roderick,  his  widow,  Anne  Eoderick,       Salteb 
who   subsequently   intermarried   wTith   a   person   of   the  name  of    cavanagh. 
Patrick  Cavanagh,  who  was  then,  and  still  remained,  a  resident  in 
America,  out  of  the  jurisdiction  of  the  Court,  entered,  under  the 
will   of   her  late   husband,   into   the   possession  of   the   lands  of 
Bally curreen  and  Bemanagh. 

Anne  Cavanagh  continued  the  payment  of  Sarah  Fudge's  annuity 
until  her  death,  which  took  place  in  the  year  1885;  but  the 
annuities  to  Mary  Millett  were  not  paid  after  her,  Mary's  death, 
which,  as  stated  above,  took  place  in,  or  previous  to,  the  year  1820. 

The  present  bill  was  filed  in  the  year  1885,  by  William  Salter 
and  Mary  Caroline  Salter,  otherwise  Millett,  the  only  surviving 
child  and  heiress-at-law  of  Mary  Millett,  the  daughter  of  the 
testator,  Edward  Fudge,  against  Anne  Cavanagh,  her  children  by 
George  Roderick,  and  the  trustees  named  in  the  will  of  George 
Roderick;  and  also  against  a  person  of  the  name  of  Cecilia  Pearkes, 
who,  under  the  will  of  Sarah  Fudge,  was  entitled  to  her,  Sarah's 
interest  in  the  residue  of  the  lands  of  Bemanagh  and  Ballycurreen, 
after  the  payment  of  the  annuities  mentioned  in  the  will  of  the 
testator,  Edward  Fudge.  And  it  prayed,  among  other  things,  for 
certain  accounts  on  foot  of  the  annuities,  and  that  the  trusts  *of  [  *673  ] 
Edward  Fudge's  will  might  be  carried  into  execution. 

The  defendants,  in  their  answers,  raised  two  questions,  one  on 
the  construction  of  the  will,  as  to  the  estate  or  interest  given 
thereby  to  Samuel  Roderick  ;  the  other  as  to  the  effect  of  the  late 
Statute  of  Limitations,  in  barring  any  right  which  the  plaintiffs 
might  originally  have  had.  The  continued  absence  of  the  plaintiff, 
Mary  Caroline  Salter,  and  her  mother,  Mary  Millett,  in  Halifax, 
was  undisputed.  Certain  letters  from  George  and  Samuel  Eoderick, 
and  Henry  Bagge,  the  trustee  named  in  the  will  of  George  Boderick, 
were  read  by  the  plaintiffs  as  evidencing  the  continuance  of  the 
trust,  and  are  adverted  to  in  the  judgment. 

Mr.  Serjt.  Greene,  Mr.  Pennefather,  Mr.  W.  Brooke,  and 
Mr.  Blood,  for  the  plaintiff.     *     *     * 

Mr.  Monahan,  for  C.  Pearkes,  a  defendant  in  the  same  interest       [  674  ] 
with  the  plaintiff.     *     *     * 

Mr.  Warren,  Mr.  T.  B.  C.  Smith,  and  Mr.  W.  Bourke,  for  the 
defendants,  Anne  Cavanagh  and  her  children,  by  her  first  husband, 
G.  Roderick     *     *     * 
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salteb  The  case  was  again  spoken  to  by  one  counsel  on  each  side  by  the 

Cavanagh.    direction  of  the  Lord  Chancellor,  previous  to  his  pronouncing 
his  judgment. 

[The  cases  cited  by  counsel  bearing  upon  the  point  for  which 
this  case  is  retained,  are  referred  to  in  the  following  judgment.] 

May  7.  THE   LORD   CHANCELLOR: 

[  683  ]  The  questions  in  this  case  arise  upon  the  will  of  Edward  Fudge. 

(His  Lordship  here  read  the  will.)  By  this  will,  Samuel  Roderick, 
to  whom  the  term  of  ninety-nine  years,  carved  by  the  testator  out 
of  the  leasehold  interest  which  he  held  for  lives  renewable  for  ever, 
was  devised,  was  bound  by  the  express  trusts  in  the  said  will, 
during  the  continuance  of  the  said  term,  to  keep  the  interest 
renewed  for  the  benefit  of  the  testator's  daughters,  Mary  and  Sarah, 
and  of  their  issue,  and  of  the  survivor  of  them,  for  the  satisfaction 
of  the  annuities  devised  to  them  respectively.  Beyond  this  term 
of  ninety- nine  years,  no  interest  is  given  to  Samuel  Roderick,  and 
his  counsel  at  the  Bar  disclaims  any  such. 

The  reversionary  interest,  therefore,  expectant  on  this  term  of 
ninety-nine  years,  descended  upon  the  testator's  devisees,  Mary 
and  Sarah,  who  at  his  death  in  1782,  were  his  co-heiresses-at-law. 
Roderick,  therefore,  could  not  take  the  renewals  of  1797,  otherwise 
than  subject  to  these  trusts,  nor  did  he  profess  to  do  so.  On  the 
contrary,  Samuel  Roderick  by  his  letter  of  the  1st  of  September, 
1792,   to  William   Millett,   the  husband  of  Mary,  admitted  the 

[  *684  ]  existence  of  the  trust  for  the  satisfaction  *of  her  annuity,  and 
George  Roderick,  the  son  of  Samuel,  who  succeeded  to  the  posses- 
sion on  his  father's  death  in  1808,  made  a  similar  admission  by 
his  letter  of  the  4th  of  January,  1804.  The  letter  of  Bagge,  the 
trustee  named  in  the  will  of  Samuel  Roderick  of  the  7th  of  October, 
1820,  clearly  proves  the  existence  of  the  trust  at  that  period,  and 
the  payment  of  Sarah  Fudge's  annuity  down  to  her  death  in  1835  is 
conclusive,  that  for  that  purpose,  the  trust  was  an  acknowledged 
and  continuing  trust,  and  to.  this  extent  and  for  that  purpose  it 
is  admitted  that  the  defendant  is  expressly  a  trustee,  and  must 
account  as  such. 

But,  it  is  said,  that  after  and  subject  to  the  satisfaction  of  these 
annuities,  the  renewed  interest  which  has  been  from  time  to  time 
obtained  by  the  trustee,  enures  for  his  own  benefit ;  and  that  there 
cannot  be  any  resulting  trust  for  the  heir-at-law  of  the  testator, 
because  he  is  absolutely  excluded  by  the  terms  of  the  will,  and, 
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further,  because  he  has  an  express  legacy  of  10/.  per  annum,  given  Salter 
to  him  by  the  will.  Now,  first,  as  to  the  exclusion  ;  the  words  in  the  cavanagh 
will,  if  strictly  taken,  would  have  the  effect  of  excluding  James 
Fudge,  not  only  from  all  share  in  the  term  for  ninety-nine  years, 
but  also  from  all  share  in  the  reversion  expectant  on  it ;  but  this 
force,  it  is  admitted  by  the  counsel  for  the  defendant,  it  cannot  have, 
they  disclaiming  at  the  Bar  any  right  to  the  quasi  inheritance, 
and  admitting  the  right  of  Sarah  Fudge  and  Mary  Millett,  as 
co-heiresses-at-law  of  the  testator  to  that  inheritance ;  secondly, 
as  to  any  intention  to  exclude  James  Fudge  from  the  surplus  of 
the  rents  which  might  arise  after  the  payment  of  the  annuities ;  it 
does  not  appear  very  clear  that  the  intention  need  be  carried 
*further  than  to  prevent  interference  with  the  annuities  devised  by  ^  *685  ] 
the  will ;  whether  such  interference  were  claimed  by  him  as  entitled 
to  the  resulting  trust  in  the  term,  or  as  quasi  inheritor  subject  to 
it;  thirdly,  a  very  serious  question  might  be  raised,  whether  the 
intention  of  exclusion  is  to  be  applied  beyond  the  case  of  James 
Fudge  himself,  and  he  having  died  in  the  lifetime  of  the  testator, 
whether  it  is  applicable  to  the  daughters  of  the  testator,  who,  at 
the  time  of  his  death,  were  his  co-heiresses-at-law.  In  answer  to 
this  it  was  said  at  the  Bar,  that  with  respect  to  freehold  property, 
the  Court  must  look  at  the  state  of  things  at  the  time  of  the  will 
being  made,  and  not  as  at  the  death  of  the  testator,  and  to  this 
extent  it  is  very  true,  that  property  acquired  after  the  making  of 
the  will,  and  before  the  death  of  the  testator,  could  not,  until  the 
law  in  that  respect  was  altered  by  the  recent  statute  (l),  pass  by 
force  of  the  will ;  but  this  arose  by  means  of  the  wording  of  the 
Statute  of  Wills,  and  never  did  mean  that  for  the  purpose  of 
collecting  the  intention  of  the  testator  at  the  time  of  making  his 
will,  and  of  applying  that  intention  to  the  objects  of  his  family,  the 
Court  was  not  to  consider  the  state  of  his  family  at  the  time  when, 
by  his  death,  the  will  came  into  operation,  and  it  would  appear  to 
me  very  clear,  that  the  provisions  in  the  will  related  merely  to 
James  Fudge  himself,  and  that  no  intention  is  to  be  found  in  this 
will  to  affect  the  rights  of  any  other  persons,  who  at  the  period  of 
his  death,  might  be  his  heirs ;  but  I  am  not  called  on  to  raise  or 
decide  this  question;  for  fourthly,  it  is  clear  that  there  was  no 
disposition  by  this  will  either  of  the  surplus  interest  in  the  *term,  [  *686  ] 
or  of  the  quasi  inheritance,  to  any  other  person  from  the  heir-at- 
law,  and  I  consider  the  law  as  quite  settled,  that  the  resulting 

(1)  1  Vict.  c.  26. 
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trust  for  the  heir  is  not  to  be  defeated  either  by  the  gift  of  an 
express  legacy,  or  by  words  purporting  to  exclude  him,  unless  the 
interest,  of  which  he  is  sought  to  be  disappointed,  or  from  which 
he  is  sought  to  be  excluded,  is  not  only  intended  to  be,  but  actually 
is,  given  to  some  other  person.  The  case  of  Crompton  v.  North  (l) 
was  overruled  by  Lord  Cowper,  in  the  case  of  Starkey  v.  Brooks  (2), 
where  he  very  properly  decided  that  an  express  legacy  to  the  heir 
is  merely  one  circumstance,  and  that  in  each  case  the  circumstances 
must  govern,  and  he  there  gave  the  surplus  to  the  heir  notwith- 
standing an  express  legacy  to  him  ;  the  rule  "  that  the  heir-at-law 
is  not  to  be  disinherited  unless  by  express  words,  and  that,  unless 
it  be  distinctly  pointed  out  to  whom  the  estate  is  to  go,  it  devolves 
upon  him/'  is  established  in  a  variety  of  cases,  as  in  Dunnage  v. 
Jf7iifc(8)y  Tregonuellv.  Sydenham  (4),  by  Lords  Eldon  and  Redesdale. 
This  being  the  case,  and  every  question  on  the  effect  of  the  will 
of  Edward  Fudge,  as  to  the  rights  of  the  plaintiffs  as  his  heirs-at- 
law,  being  consequently  at  an  end,  the  only  point  which  remains 
to  be  considered  is,  whether  this  right  is  barred  by  the  recent 
Statute  of  Limitation  (5).  The  observations,  which  I  have  already 
made  for  the  purpose  of  showing  that  Samuel  Roderick  was  a 
trustee  for  the  purpose  of  keeping  alive  the  interest  in  the  free- 
hold, in  order  to  satisfy  the  annuities  bequeathed  *to  the  son  and 
daughters  of  the  testator,  and  of  the  acknowledgment  of  the  con- 
tinuance of  that  trust  down  to  1830,  it  is  not  necessary  for  me  to 
repeat.  It  need  only  be  added,  that  the  statute  in  question  has  no 
application  to  the  case  of  express  trusts,  and  that  it  is  very  manifest 
in  this  case,  that  if  Samuel  Roderick  continued  an  express  trustee 
of  the  term,  he  must  be  equally  so  of  the  freehold,  that  trust  being 
one  necessarily  to  be  collected  from  the  terms  of  the  will  itself;  and 
though  a  constructive  trust  would  be  barred  previously  to  it  by 
length  of  time,  yet  that  doctrine  applies  to  cases  where  the  trust 
does  not  arise  on  the  face  of  the  instrument  itself,  but  is  to  be 
made  out  by  evidence,  as  in  the  cases  of  Beckford  v.  Wade  (6),  and 
as  laid  down  by  Lord  Commissioner  Ashhurst  in  Toivmend  v. 
Toivnsend  (7).  But  here  the  party  is  expressly  made  a  trustee  by 
the  terms  of  the  will,  and  even  if  he  were  not  so  called,  would  in 
fact  be  so  on  the  face  of  the  instrument. 


(1)  1  Ch.  Ca.  196. 

(2)  1  P.  Wms.  590. 

(3)  21  R.  R.  239  (Uac.  &  W.  583). 

(4)  15  R.  R.  40  (3  Dow,  206). 


(5)  3  &  4  Will.  IV.  c.  27. 

(6)  11  R.  R.  20(17  Ves.  87). 

(7)  1  Br.  C.  0.  550. 
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BROWNE  v.  The  BISHOP  of  CORK.  lsao. 

(1  Dr.  &  Wal.  700-716.)  Afrinj,  18, 


Lord 


A.  B.  C.  and  D.,  being  tenants  for  life,  under  the  will  of  their  father 
E.,  of  certain  premises  held  for  lives  renewable  for  ever,  with  remainders      Plunket 
respectively  to  their  sons  in  tail,  in  the  year  1790  entered  into  an  agreement  L.C. 

with  M.,  to  convey  to  him  the  said  premises,  for  the  sum  of  1,334/.,  which  r  700  ] 
sum  was  to  be  applied  in  payment  of  a  mortgage,  created  by  the  said  E., 
and  likewise  some  judgment  debts  of  his,  affecting  the  said  promises ;  and 
inasmuch  as  a  good  title  could  not  be  otherwise  made  out,  a  bill  was  to  be 
filed  for  a  sale,  and  M.  was  to  become  the  purchaser  at  the  above  price. 
This  agreement  was  executed,  and  a  bill  filed  in  pursuance  thereof,  but  the 
bill  was  never  proceeded  with,  nor  did  the  contemplated  sale  under  it  take 
place.  After  the  execution  of  the  agreement,  M.  having  paid  off  the  mort- 
gage and  the  judgment  debts,  amounting  in  all  to  the  sum  of  1,301/.  10a.  3'/., 
and  got  them  assigned  to  his  brother  N.,  as  a  trustee  for  himself,  entered 
into  possession  of  the  said  premises,  and  so  continued  to  the  period  of  his 
death,  previous  to  which  he  made  his  will ;  which  having  been  disputed  by 
N.  as  one  of  the  next  of  kin,  and  a  bill  filed  to  carry  its  trusts  into  execu- 
tion, a  compromise  took  place,  under  which  N.  became  entitled  to  the  said 
premises,  into  the  possession  of  which  he  accordingly  entered,  and  so  con- 
tinued until  his  death  in  1829 ;  whereupon  his  daughters,  to  whom  he  devised 
his  interest  in  these  premises,  entered,  and  were  at  the  period  of  the  filing 
of  the  bill  in  the  possession  thereof;  thus  constituting  in  M.,  and  those 
claiming  through  him,  an  uninterrupted  possession  for  nearly  fifty  years. 
A.  and  B.  having  died,  each  leaving  a  son,  which  sous  were  consequently 
tenants  in  tail  of  the  premises  in  question  under  the  will  of  their  grand- 
father E. ;  on  a  bill  filed  by  these  two  sons,  as  such  devisees  in  tail,  in  the 
lifetime  of  the  other  tenants  for  life,  C.  and  D.,  and  without  making  them 
parties,  praying  an  account  of  the  sum  due  on  foot  of  the  advances  by 
M.,  and  for  liberty  to  redeem :  Held,  that  the  plaintiffs  wore  within  the 
very  terms  of,  and  consequently  bound  by,  the  28th  (1)  section  of  the  3  &  4 
Will.  IV.  c.  27. 

Held  also,  that  the  provisions  of  the  28th  section  are  totally  independent 
of  those  of  the  15th  section,  the  latter  relating  to  the  title  to  the  lands  so 
affected  by  the  provisions  of  the  preceding  sections,  the  former  exclusively 
to  mortgagees. 

Held  also,  that  the  suit  was  imperfect  for  want  of  parties,  inasmuch  as 
C.  and  D.,  the  tenants  for  life,  who  were  still  alive,  were  not  before  the  Court, 
or  the  personal  representative  of  E.,  the  mortgagor. 

[The  facts  of  this  case  are  concisely  bat  sufficiently  stated  in  the 
judgment.] 

Mr.  Serjt.  Greene,  Mr.  W.  Brooke,  Mr.   W.  Bourke,  and  Mr.        [  708  ] 
T.  Kennedy,  for  the  plaintiffs,  [the  two  tenants  in  tail  sons  of  A. 
and  B.,  referred  to  in  the  head-note,  who  sought  redemption]. 

Mr.  Warren,  Mr.  T.  B.  C.  Smith,  Mr.  Geraghty,  and  Mr.  W.        [  709  J 
H.  Griffith,  for  the  defendants,  [relied  on  3  &  4  Will.  IV.  c.  27, 
s.  28  (1)]. 

(1)  Repealed  37  &  38  Vict.  c.  61,  s.  9. 
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The  Lord  Chancellor: 

Thomas  Browne,  being  seized  of  an  interest  for  lives  renewable 
for  ever,  in  a  house  in  Gardiner's  Row,  subject  to  a  head-rent  of 
12/.,  and  let  at  a  rent  of  104/.,  thus  producing  a  profit  rent  of  92/., 
on  the  24th  of  June,  1771,  made  his  will,  devising  his  interest  in 
the  house  in  Gardiner's  Row  to  trustees,  as  to  one-fourth  in  trust 
for  his  eldest  son,  Robert,  the  father  of  the  present  plaintiff, 
Barrington,  for  life,  with  remainder  to  his  first  and  other  sons  in 
tail;  as  to  another  one-fourth,  to  his  son  William,  the  father  of 
the  other  plaintiff,  Gore,  for  life,  with  similar  remainders;  as  to 
another  one-fourth,  to  his  son  Gore  for  life,  with  like  remainders ; 
and  as  to  the  remaining  one-fourth,  to  his  son  Thomas  for  life, 
with  the  same  ^ultimate  limitations.  Gore  and  Thomas  Browne, 
two  of  the  devisees  for  life,  are  still  living,  and  are  not  parties  in 
the  cause.  Robert  died  in  1836,  and  William  in  1819,  and  their 
two  sons,  the  present  plaintiffs,  claim  certain  interests  in  the  said 
house  in  Gardiner's  Row,  under  the  limitations  contained  in  the 
will  of  Thomas  Browne,  their  grandfather. 

It  appears  that  the  testator,  after  the  execution  of  this  will,  and 
previous  to  his  death,  which  occurred  in  1784,  mortgaged  this 
house  to  Young,  on  the  5th  of  April,  1779.  He  also  executed 
another  mortgage  of  other  premises,  and  confessed  certain  judg- 
ments. After  their  father's  death,  the  four  sons,  the  devisees  for 
life,  entered  into  possession,  and  for  the  purpose  of  saving  expense 
and  avoiding  litigation,  they,  in  1790,  entered  into  an  agreement 
with  the  Reverend  John  Barrett,  to  convey  to  him  the  interest  in 
the  premises  in  Gardiner's  Row,  in  consideration  of  a  sum  of 
1,384/.,  which  was  made  up  of  various  payments  made  by  him  to  the 
mortgagees  and  judgment  creditors,  amounting  to  1,301/.  10*.  3d., 
and  a  sum  of  32/.  9s.  9rf.  (l).  The  agreement  recited  that  the  several 
mortgagees  and  judgment  creditors  had  assigned  their  several  securi- 
ties to  Edward  Barrett,  the  brother  of  John  Barrett,  as  a  trustee  for 
him,  and  he  thereupon  entered  into  possession,  and  so  continued  until 
his  death ;  and  since  his  death,  the  devisees  under  his  will  in  1821 
have  remained  in  the  uninterrupted  possession  of  the  premises, 
without  any  claim  being  made  on  the  part  of  any  person,  as  entitled 
to  an  equity  of  redemption  *in  the  premises,  or  any  allegation  of 
an  acknowledgment,  that  any  such  equity  of  redemption  existed. 

(1)  The  evidence  with  respect  to  this      paid  over,  or  retained  by  Barrett  to 
latter  sum  was  somewhat  indistinct,  it      meet  costs, 
not  appearing  whether  it  was  actually 
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The  present  bill  was  filed  on  the  3rd  of  December,  1886,  at 
the  distance  of  forty-five  years  from  the  commencement  of  the  the  bishop 
possession  of  John  Barrett,  by  Gore  Browne,  and  Barrington  ofCohk. 
Browne,  claiming  a  right  to  redeem  the  mortgage,  as  two  of  the 
devisees  in  tail,  under  the  will  of  Robert  Browne,  expectant  on  the 
death  of  their  respective  fathers;  and  by  this  bill,  they  seek  a 
redemption,  not  only  as  to  the  two-fourths,  which  were  devised  to 
them,  but  as  to  the  whole  interest ;  and  they  desire  an  account  as 
to  the  whole  of  the  rents  and  profits,  from  the  year  1790,  a  period 
now  of  nearly  fifty  years.  To  this  bill,  as  I  have  before  observed, 
the  two  surviving  sons  of  the  testator  are  not  made  parties,  nor  is 
his  personal  representative  before  the  Court. 

To  sustain  the  case,  it  is  alleged  that  the  original  agreement  was 
fraudulent,  and  entered  into  with  a  view  to  defeat  the  interest  of 
the  persons  in  remainder,  under  the  will  of  the  testator,  Thomas 
Browne;  that  John  Matthews,  the  trustee  and  executor  of  the 
testator,  and  the  four  tenants  for  life,  were  the  only  parties  to  it, 
and  that  it  was  part  of  the  agreement  that  a  bill  should  be  filed 
for  the  purpose  of  having  a  sale  of  the  premises,  (which  bill  was  to 
be  filed  at  the  expense  of  the  vendors,)  and  that  Barrett  should 
become  the  purchaser,  at  a  sum  not  less  than  1,384/. ;  the  purchase- 
money  to  be  applied  in  discharge  of  the  mortgage  and  judgment 
debts  of  Thomas  Browne;  the  agreement  reciting  that  these 
proceedings  were  to  be  taken,  for  the  purpose  of  making  out  a 
good  title.  *It  appears  that  this  bill  was  put  upon  the  file  in  1794,  [  *712  ] 
but  was  not  proceeded  with.  Though  the  title,  therefore,  has  not 
been  completed  by  a  decree  and  sale,  yet  the  purchaser  has  remained 
in  possession,  and  has  had,  during  that  possession,  a  title,  by  virtue 
of  the  mortgage  and  judgments  which  were  assigned  to  him,  or  to 
his  trustee,  Edward  Barrett ;  the  possession  so  remained  during  his 
life,  and  after  his  death  it  continued  in  Edward  Barrett,  his  devisee, 
and  since  his  death,  in  his  devisees,  the  defendants.  It  is  admitted 
in  this  cause,  that  on  the  death  of  John  Barrett,  a  bill  was  filed,  to 
carry  the  trusts  of  his  will  into  execution ;  that  Edward  disputed 
this  will,  and  that  in  that  cause  a  compromise  was  effected,  by 
which  Edward  Barrett  became  entitled  to  certain  portions  of  the 
assets,  including  the  premises  in  Gardiner's  Row,  and  that  the 
trustees,  under  his  will,  became  entitled  to  the  residue ;  that  at 
the  time  of  this  compromise,  no  claim  had  been  made  by  any 
person,  under  the  will  of  Thomas  Browne,  to  the  premises  in  Gar- 
diner's Row.     It  further  appears  that  in  November,  1804,  Edward 
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Barrett,  as  trustee  for  his  brother,  obtained  a  renewal  of  the 
premises. 

To  the  bill  thus  framed,  it  is  objected  that  the  suit  is  imperfect ; 
first,  inasmuch  as  the  two  surviving  sons  of  Thomas  Browne  are 
not  parties,  although  the  bill  seeks  a  redemption,  so  as  to  affect  the 
entire  of  the  premises  including  in  the  mortgage,  and  seeks  an 
account  of  the  rents  and  profits  of  the  entire  from  the  year  1790, 
and  this,  although  it  is  admitted,  that  as  to  the  interests  of  these 
two  persons,  the  purchaser  under  the  agreement  of  1790  is  entitled 
thereto ;  and  further,  that  these  persons  appear  to  have  covenanted 
for  the  perfection  of  the  title  under  the  agreement  of  1790,  and 
though  it  is  said,  on  the  part  *of  the  plaintiffs,  that  the  purchaser 
should  be  left  to  his  remedy  at  law  upon  his  covenant,  it  has  been 
answered,  and  in  my  opinion  very  truly  answered,  that  he  should 
not  be  left  to  try  over  again  in  the  action  at  law  the  question  of  the 
validity  of  the  title,  which  ought  to  be  disposed  of  in  this  cause. 
Further,  on  the  question  of  parties,  when  on  a  redemption  bill  the 
money  is  not  paid,  the  result  is  that  the  plaintiff  is  foreclosed. 
But  how  could  the  foreclosure  be  effectual  for  the  mortgagee,  when 
all  the  persons  entitled  to  the  estate  of  the  mortgagor  are  not 
parties?  The  argument  of  Sir  William  Grant  in  Palk  v.  Clinton  (l) 
is  strictly  applicable;  and  on  the  whole,  independently  of  the 
objection,  for  want  of  the  personal  representative  of  the  mortgagor 
being  a  party,  which  might  be  cured  by  producing  one  in  the  office, 
the  objection  for  want  of  parties,  in  respect  of  the  other  persons, 
appears  to  me  to  be  a  fatal  one ;  and  if  the  defence  rested  on  this 
alone,  I  should  have  felt  myself  at  liberty  to  dismiss  the  bill  without 
prejudice  to  the  right  of  the  parties  to  file  an  amended  bill,  praying 
the  proper  relief,  and  bringing  the  personal  representative  of  the 
mortgagor  and  the  other  necessary  parties,  before  the  Court.  But 
it  appears  to  me  that  the  case  of  the  plaintiffs  cannot,  under  any 
circumstances,  be  sustained.  I  shall  shortly,  therefore,  consider 
the  merits  of  the  case. 

It  is  alleged  that  the  agreement  of  1790  was  fraudulent.  There 
is  no  colour  for  this.  The  consideration  was  more  than  adequate. 
The  interest  of  the  devisees  of  the  testator,  Thomas  Browne, 
whether  as  interest  for  life  or  in  "remainder,  were  bound  by  the 
mortgages  and  judgments ;  the  means  of  bringing  the  property  to 
a  public  sale  were  furnished  to  the  parties  interested ;  they  very 
prudently  declined  to  avail  themselves  of  that  opportunity,  and  after 

(1)  8  R.  R.  at  pp.  287,  1288  (12  Ves.  GO,  61). 
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the  purchaser  has  so  long  continued  in  possession,  it  is  now  too  late      Browne 
to  say  that  the  original  dealing  was  fraudulent.     It  is  said  that  the   the  Bishop 
length  of  time  cannot  affect  the  two  plaintiffs,  ^hose  title  did  not      0F   ORK' 
accrue  until  their  remainders  came  into  operation,  one  of  them 
in  1819,  the  other  in  1886.     But  this  has  been  abandoned  in  the 
argument,  and  very  properly,  inasmuch  as  the  particular  estates 
created  by  the  will  of  Thomas  Browne,  being  clearly  subject  to  the 
mortgage  by  him  to  Young,  and  which  is  vested  in  the  defendants, 
could  not  have  the  effect  of  protecting  the  persons  entitled  to  them 
from  the  effect  of  length  of  time. 

It  is  said  that  the  mortgagee,  having  taken  an  assignment  of  the 
life  interest  in  the  equity  of  redemption,  was,  as  such,  bound  to 
keep  down  the  interest,  and  that,  therefore,  during  the  continuance 
of  that  interest  time  cannot  run,  for  the  purpose  of  vesting  an 
absolute  interest  in  the  mortgagee ;  and  for  this  purpose  various 
cases  have  been  cited,  which  I  need  not  particularly  state,  as  the}7 
are  all  referred  to  in  the  case  of  Raffetij  v.  King  (l),  where  Lord 
Langdale,  after  a  very  careful  review  of  the  previous  and  con- 
flicting authorities,  decides  that  a  person  having  entered  as 
purchaser,  and  having  during  the  life  of  the  person  who  has  the 
particular  estate,  united  in  himself  the  character  of  mortgagee,  and 
mortgagor,  time  could  not,  during  the  continuance  of  that  particular 
estate,  run  against  the  *person  entitled  in  remainder.  If  it  were  [  *715  ] 
necessary  for  me  to  pronounce  any  opinion,  as  to  the  effect  of  that 
case,  so  far  as  it  decided  between  the  conflicting  authorities,  I  should 
feel  it  necessary  to  examine  them  more  particularly ;  or  if  I  were  under 
the  necessity  of  considering  how  far  that  case  has  a  strict  appli- 
cation to  the  present,  I  should  not  be  quite  free  from  doubt ;  for  in 
that  case  the  original  title  of  Manning  was  as  a  mortgagee  ;  and  he 
afterwards  became  the  purchaser  of  the  life  interest  in  the  equity  of 
redemption.  But  in  the  present  case  the  original  dealing  clearly 
was  for  the  purchase  of  the  interest,  and  the  assignment  of  the 
mortgage  was/taken  merely  as  a  security  to  protect  that  purchase. 
But  whether  this  difference  would  affect  the  application  of  that 
authority  to  the  present  case,  it  is  not  necessary  for  me  to  decide, 
for  the  statute  of  the  3  &  4  Will.  IV.  c.  27,  appears  to  me  to  be 
conclusive  on  the  case  now  before  me.  The  date  of  the  filing  of  the 
bill  in  the  case  of  Raffety  v.  King,  is  not  stated  in  the  report,  but  it 
does  appear  that  the  rights  of  the  plaintiffs  accrued  in  December, 
1882,  and  the  8  &  4  Will.  IV.  c.  27,  did  not  take  effect  until  the 

(i)  44  E.  E.  126  (1  Keen,  601). 
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31st  of  December,  1838.  From  this  circumstance,  and  from  the 
statute  itself  not  being  alluded  to  in  the  pleadings,  or  in  the 
argument,  or  in  the  judgment  of  the  Court,  I  must  conclude  that 
the  bill  was  filed  before  the  Act  came  into  operation.  Now  the 
twenty-eighth  section  of  that  Act  applies  in  direct  terms  to  the  case 
now  at  hearing.  It  enacts  in  terms,  "  that  when  a  mortgagee  shall 
have  obtained  the  possession  or  receipt  of  the  profits  of  any  lands, 
or  the  receipt  of  any  rent,  comprised  in  his  mortgage,  the 
mortgagor,  or  any  person  claiming  through  him,  shall  not  bring 
a  suit  to  redeem  the  mortgage,  but  within  twenty  years  next  after 
the  *time  at  which  the  mortgagee  obtained  such  possession  or 
receipt,  unless,  in  the  mean  time,  an  acknowledgement  of  the  title 
of  the  mortgagor,  or  of  his  right  of  redemption,  shall  have  been 
given  to  the  mortgagor,  or  some  person  claiming  his  estate,  or  to 
the  agent  of  such  mortgagor  or  person,  in  writing,  signed  by  the 
mortgagee,  or  the  person  claiming  through  him.,,  The  present 
case  is  within  the  verv  terms  of  the  Act,  and  I  must  consider  that 
this  Act,  framed  by  the  most  eminent  persons  connected  with  the 
profession,  and  well  acquainted  with  all  the  conflicting  decisions  on 
the  subject,  was  intended  to  quiet  possession,  by  removing  all  doubts 
or  difficulties  with  respect  to  the  protection  arising  from  length  of 
time  in  cases  of  long  and  uninterrupted  possession.  It  has  been 
sought  in  the  argument  to  apply  the  provisions  of  the  fifteenth 
section  to  those  of  the  twenty-eighth,  so  as  to  control  the  latter  by 
the  former :  but  they  are  totally  independent  of  each  other.  The 
fifteenth  section  has  a  reference  only  to  the  title  to  the  lands  so 
affected  by  the  provisions  of  the  preceding  sections.  The  twenty- 
eighth  section  relates  exclusively  to  the  rights  of  mortgagees ;  the 
present  bill  is  filed  solely  for  the  redemption  of  the  mortgage,  and 
the  object  of  that  redemption  being  to  establish  a  title,  cannot  take 
away  from  the  purchaser  the  benefit  of  those  provisions  in  the  Act 
by  which  his  mortgage  is  made  an  absolute  title.  I  must,  there- 
fore, dismiss  the  bill  generally. 


1839. 

Jan.  23,24,25. 
Feb.  15. 

Lord 

Plunket. 

L.C. 
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CARTER  v.  PALMER. 

(1  Dr.  &  Wal.  722—752.) 

[For  the  report  of  this  case  on  appeal  to  the  House  of  Lords, 
taken  from  8  CI.  &  Fin.  657,  see  54  R.  R.  145.] 
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PIKE  v.   VIGERS. 

(2  Dr.  &  Wai.  1—270.) 

[For  the  report  of  this  case  on  appeal  to  the  House  of  Lords,  under 
the  title  of  Vigers  v.  Pike,  see  54  R.  R.  114  (8  CI.  &  Fin.  562).] 


FITZGERALD    v.    VICARS. 

(2  Dr.  &  Wal.  298—310.) 

An  agreement  for  a  lease  for  three  lives  or  thirty-one  years,  is  one  which 
a  court  of  equity  will  specifically  enforce,  being  for  a  term  customary,  and 
well  understood  in  this  country;  the  mere  circumstance  of  the  lives  not 
having  been  named  in  the  agreement,  nor  of  its  having  been  therein  pro- 
vided by  whom  the  lives  were  to  be  nominated  does  not  render  it  invalid, 
provided  the  lives  nominated  by  the  party  seeking  performance  were  in 
existence  when  the  agreement  was  entered  into ;  and  that  the  party  comes 
within  a  reasonable  time  to  compel  specific  execution  of  the  agreement. 

In  the  month  of  July,  1886,  the  plaintiff  Robert  Fitzgerald 
entered  into  an  agreement  with  the  defendant's  father,  Robert 
Vicars,  of  which  the  following  is  a  copy : 


AW     DUOvM)      *dltm                a                        •                        t 

20  ditto,  If.  10*. 

•                       4lJWV« 

.      80*. 

15  heifers,  81. 

►                 •                 t 

.     120/. 

1  calf          . 

►                                       •                                      4 

..       .         4/. 

Barley        . 

9                                      « 

.       80/. 

Meadow 

ft                                       • 

.       50/. 

Old  hay       . 

ft                                       • 

.       16/. 

5001. 

"  8th  July,  1886. 
"  Dear  Vicars, — I  propose  to  take  the  above  articles  at  the 
valuation,  and  to  take  the  demesne  of  Grantstown,  containing,  *as 
per  survey,  186  acres,  from  the  1st  of  November  next,  at  the 
yearly  rent  of  800Z.  sterling,  paying  one  quarter's  rent  for  the 
winter  half-year,  to  get  a  lease  of  three  lives  or  thirty-one  years 

of  same. 

^Robert  Fitzgerald." 


1888. 

ito.10,11,12, 
18,  14.15,  17, 

18,  19,20,21, 
22. 

1839. 
Jan.  14. 

Lord 

Plitkket, 

L.C. 

Li  J 

1839. 
June  3,  4. 


"  I  agree  to  the  above  proposals. 


"  Robert  Vicars." 


The  plaintiff,  immediately  after  the  execution  of  the  agreement, 
(which  was  duly  registered  in  the  month  of  November,  1837,)  paid 
the  said  Mr.  Vicars  the  500/.,  the  sum  agreed  upon,  and  entered 


Lord 

Plunkbt, 

L.C. 

[298] 


[  •200  ] 
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Fitzgerald  into  the  possession  of  the  house  and  lands.  Mr.  Vicars  shortly 
vicabs.  afterwards  went  abroad  to  the  Continent,  and,  while  abroad,  married ; 
and  by  a  settlement  of  the  13th  of  September,  1836,  the  lands  in 
question,  among  others,  were  conveyed  to  trustees,  to  secure  a 
jointure  for  the  wife  of  Mr.  Vicars,  and  subject  thereto  for  the 
children  of  the  marriage,  in  such  shares  and  proportions  as  the 
said  Mr.  Vicars  should  appoint,  and  if  but  one,  then  for  such  one 
or  only  child.  Vicars  never  returned  to  Ireland,  but  died  abroad 
shortly  afterwards,  in  the  month  of  December,  1836,  leaving  his 
widow  enceinte  of  the  present  defendant,  who  was  subsequently 
born  in  the  year  1887,  and  is  the  only  child  and  heir-at-law  of 
the  said  Mr.  Robert  Vicars. 

The  object  of  the  suit  was,  to  obtain  the  specific  performance  of 
the  agreement,  and  to  have  a  proper  lease  executed  to  the  plaintiff 
for  the  lives  of  three  persons,  (whom  the  plaintiff  nominated  in 
the  bill,)  or  thirty-one  years,  pursuant  to  the  terms  of  the  agree- 
[  '300  ]  ment.  The  lives  *named  were  all  in  being  at  the  time  the 
agreement  was  entered  into. 

Mr.  Warren,  for  the  minor  defendant,  contended,  that  the 
Court  could  not  interfere,  inasmuch  as  there  was  not  a  sufficient 
specification  of  terms.  [He  cited  Wheeler  v.  UEsterre  (l)  and 
Clinan  v.  Cooke  (2).] 

[  301  ]  Mr.  John  Martley  and  Mr.  E.  Burroughs,  for  the  plaintiff: 

With  regard  to  Wheeler  v.  D'Esterre,  it  is  in  direct  opposition 
to  the  case  of  Ijord  Kensington  v.  Phillips  (3).  [He  also  cited 
Pritchard  v.  Ovey  (4).] 

[  303  ]  Mr.  Crawford  appeared  for  the  defendant  Louisa  Vicars,  the 

mother  of  the  minor. 

June  4.       The  Lord  Chancellor  : 

This  is  a  bill  filed  for  the  specific  execution  of  an  agreement  of 
[  *304  ]  the  8th  of  July,  1836.  (His  Lordship  here  read  *the  proposal.) 
This  agreement  is  signed  by  the  plaintiff  and  Mr.  Vicars,  to  whom 
the  proposal  is  addressed.  The  latter,  however,  has  died  since  the 
period  of  its  execution ;  and  the  present  defendant,  his  son,  is  still 
a  minor. 

(1)  2  Dow,  360.  See  judgment, post,  (3)  16  R.  B.  96  (5  Dow,  61). 

p.  238.  (4)  21  E.  R.  195  (1  Jac.  &  W.  396). 

(2)  9E.K.3  (1  Sen.  &  Lef.  22). 
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There  are  two  grounds  on  which  the  defence  to  the  present  bill  is  Fitzgerald 
rested.     First,  that  the  agreement  being  for  a  lease  for  three  lives       vicars. 
or  thirty-one  years,  is  uncertain ;  and  for  this  two  authorities  have 
been  cited.     The  first  of  those  is  Clinan  v.  Cooke  (l),  which  does  not 
appear  to  me  to  apply.    There,  the  agreement  sought  to  be  enforced 
did  not  specify  any  term  either  for  lives  or  years ;  but  it  was  sought 
to  make  it  good  by  reference  to  an  advertisement,  not  mentioned  in 
the  agreement  itself,  in  which  advertisement  it  was  stated,  that  upon 
application,   leases  for  three  lives  or  thirty-one  years  would  be 
granted.     Lord  Redesdale  held,  that  this  advertisement  could  not 
be  received  in  evidence,  and  he  dismissed  the  bill.     The  decision 
itself,  therefore,  clearly  has  no  application  to  the  present  case ;  but 
a  dictum  of  Lord  Redesdale  is  resorted  to  (2),  where  he  says,  "  the 
contract  they  propose  to  perform  is  a  contract  at  the  rent  expressed 
in  the  paper  for  three  lives :  now,  a  reference  to  the  advertisement 
will  not  serve  their  purpose,  because  the  ambiguity  remains,  for  in 
the  advertisement,  it  is  three  lives,  or  thirty-one  years ;  there  is 
nothing  in  the  advertisement  which  gives  a  choice  to  the  tenant." 
There  the  plaintiff  had  relied  by  his  will  ou  an  agreement  for  three 
lives,  which  was  not  the  term  mentioned   in  the  advertisement  ; 
here  *the  plaintiff  seeks  a  lease  for  three  lives,  or  thirty-one  years,       [  *305  ] 
according  to  the  strict  letter  of  his  agreement,  not  a  lease  for  three 
lives,  or  in  the  alternative,  for  thirty-one  years.     A  lease  for  three 
lives  or  thirty-one  years  is,  we  all  know,  a  very  usual  lease  in  this 
country,  and  involves  no  ambiguity  ;  nevertheless,  if  it  could  have 
admitted  of   a  doubt,  the  sufficiency  of  it  is  clearly  established, 
even  in  the  case  of  a  lease  under  a  power  by  the  decision  of  the 
House  of  Lords,  in  Long  v.  Ranking),  founded  on  the  unanimous 
opinions  of  the  Judges.     To  support  the  defendant's  agreement  as 
to  the  ambiguity  of  the  terms  stated  in  the  agreement,  another  case 
has  been  referred  to,  Berry  v.  White  (4),  in  which  case  it  is  said, 
that  where  a  power  is  given  to  make  leases  for  any  term  for  years, 
or  life  or  lives,  so  as  such  did  not  exceed  twenty-one  years,  or  three 
lives  in  possession  and  remainder,  or  for  any  term  determinable 
on  three  lives,  there  a  lease  under  the  power  for  one  life  and  ten 
years  is  not  within  the  power,  for  ten  years  and  a  life  may  exceed 
three  lives  or  twenty-one  years,  and  if  by  possibility  they  may  do 
so,  though  in  fact  they  do  not,  it  will  not  amend  the  matter  :  this 
principle  is  perfectly  true  and  familiar,  but  it  is  obvious  that  it  is 

(1)  9  B.  B.  3  (1  Sch.  &  Lef.  22).  (3)  2  Sugd.  Powers,  Appx.  No.  2. 

(2)  9  B.  B.  7  (1  Sch.  &  Lef.  33).  (4)  Bridg.  by  Bannister,  99. 
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Fitzgerald  totally  inapplicable.  It  has  been  also  said,  that  the  circumstance 
Vicars.  of  it  not  being  stated  in  the  agreement,  which  party  is  to  have 
the  nomination  of  the  lives,  renders  it  so  uncertain,  that  it  cannot 
be  enforced.  This  objection  is  not  supported  by  any  authority,  nor 
has  it,  in  my  opinion,  any  foundation  in  reason.  When  the  landlord 
agrees  to  give  a  lease  for  lives  and  does  not  add  any  restriction,  it 
appears  to  me,  that  the  tenant  may  nominate  any  lives,  and,  that 
[  *306  ]  if  he  does  so  in  Reasonable  time,  and  names  only  lives  which  were 
in  existence  at  the  time  of  the  agreement,  he  is  entitled  to  the 
benefit  of  it. 

The  second  ground  of  defence  is,  that  the  plaintiff  did  not 
nominate  the  lives  either  at  the  time  of  the  agreement,  or  within  a 
reasonable  time  after  it :  in  support  of  this  objection  the  case  of 
Wheeler  v.  D'Esterre  (l)  has  been  principally  relied  on.  In  that 
case,  which  is  very  imperfectly  reported,  Lord  Eldon  is  made  to 
say  to  Mr.  Hart,  in  the  course  of  the  argument,  "  How  would  you 
argue  in  the  Court  of  Chancery,  in  the  case  of  an  agreement  for 
three  lives  not  specified,  nor  settled  by  whom  to  be  specified  ? 
Would  the  Court  name  the  lives?  "  Mr.  Hart  says,  "  No  ;  but  if 
lives  were  pointed  out  and  agreed  on  by  the  parties/ '  What  more 
he  would  have  said  cannot  now  be  known,  for  Lord  Eldon  resumed 
and  said,  "Could  the  Court  execute,  unless  it  were  alleged  in  the 
bill,  that  the  parties  had  agreed  as  to  the  names?  My  opinion  at 
present  is,  that  if  those  lives  were  to  be  named  by  the  tenant  he 
must  name  three  lives,  that  were  in  existence  at  the  time  the  agree- 
ment was  made."  I  cannot  consider  this  opinion,  thrown  out  in 
the  way  I  have  mentioned,  as  a  decision  of  the  Court  on  the  point 
interrogated  to,  or  as  an  authoritative  declaration  of  Lord  Eldon's 
own  ultimate  opinion  upon  it.  For  the  meaning  of  Lord  Eldon,  and 
for  the  opinion  of  the  House  of  Lords  in  that  case,  I  must  refer  to 
the  facts  which  existed  in  it,  and  those  are,  first,  that  one  of  the 
lives  named  was  not  in  existence  at  the  time  of  the  agreement ; 
secondly,  that  the  bill  prayed  the  performance  of  an  agreement 
[  *307  ]  *made  in  1782,  and  the  decree  below  was  for  the  performance  of  a 
different  agreement,  made  in  1786,  or  1787 ;  and  thirdly,  that  the 
prayer  of  the  bill  was,  that  the  leases  prepared  by  the  defendant's 
brother  should  be  perfected ;  but  in  those  leases  blanks  had  been 
left  for  the  quantity  of  lands  and  for  the  lives.  I  must,  therefore, 
consider  the  decision  in  that  case  as  founded  on  the  facts  in  the 
cause  which  I  have  stated,  and  none  of  which  exist  in  the  present  case. 

(1)  2  Dow,  360. 
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But  in  opposition  to  the  inferences  sought  to  be  drawn  from  the  Fitzgerald 
observations  thrown  out  by  Lord  Eldon  in  Wheeler  v.  D'Esterre,  vicabs. 
there  is  the  case  of  Kensington  v.  Phillips  (i).  There  the  agreement 
was  in  1800,  for  a  lease  for  three  lives,  named  in  the  agree- 
ment. The  bill  was  filed  in  1809,  then,  for  the  first  time  naming 
the  lives,  and  a  performance  was  decreed;  and  Lord  Eldon 
there  says,  "  although  an  objection  is  made,  that  the  naming  of 
the  lives  now  renders  the  performance  a  different  thing  (which  is 
the  case)  from  what  it  would  originally  have  been,  if  the  lives  had 
been  originally  named,  as  the  lives,  if  named  at  first,  might  have 
dropped  by  this  time ;  yet  it  is  clear,  that  the  parties  were  going 
on  as  if  the  one  had  been  entitled  to  the  performance,  and 
the  other  had  been  bound  to  perform.,,  He  then  very  properly 
guards  himself  against  its  being  considered,  that  the  party  may 
lie  by  as  long  as  he  pleases,  and  says  that  it  is  only  on  the 
particular  circumstances  of  the  case,  taking  it  out  of  the  general 
rule,  that  he  decides.  Now,  the  particular  circumstances  of  that 
case  were,  first,  that  the  default  of  naming  the  lives  was  mutual ; 
and  secondly,  that  the  defendant  was  a  purchaser,  *who  had,  L  *308  ] 
or  must  be  supposed  to  have  had  notice  of  his  title,  and  the 
demand  to  which  he  was- subject.  But  in  that  case,  the  purchaser, 
who  it  would  appear  had  purchased  in  1802,  might  have  had  the 
benefit  of  the  fall  of  the  lives,  if  then  named,  which,  they  were 
not,  until  1809.  And,  therefore,  though  this  is  not  the  case  of  a 
defendant,  who  has  purchased,  subject  to  the  agreement,  still  the 
authority  is  quite  sufficient  to  'show,  that  the  necessity  of  naming 
the  lives  may  be  dispensed  with,  according  to  the  circumstances 
of  the  case. 

The  case  of  Pritchard  v.  Ovey  (2),  adopts  the  principle  of 
Kensington  v.  Phillips ;  there  the  agreement  was  entered  into  in 
July,  1815 ;  the  lives  were  to  be  named  by  the  plaintiff,  and  they 
were  not  even  named  in  the  bill,  which  was  filed  in  1816,  nor 
indeed  up  to  the  hearing  of  the  cause,  which  was  in  1820.  Yet, 
there  the  performance  was  decreed,  and  on  the  ground  that  the 
defendant's  refusal  to  perform  it  had  caused  the  delay.  Now,  in 
this  last  case,  the  delay  was  by  the  default  of  the  defendant,  as  in 
the  former  it  was  by  the  mutual  default  of  both  parties.  But  in 
the  present  case,  though  no  default  can  be  strictly  imputed  to  the 
party,  under  whom  the  defendant  claims,  yet,  certainly  it  was 
owing  to  his  having  left  the  kingdom  so  immediately  after  the 

(1)  16  R.  E.  96  (5  Dow,  61).  (2)  21  R.  R.  195  (1  Jac.  &  W.  396). 
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Fitzgerald  agreement  was  entered  into,  and  the  accident  of  his  sudden  death, 
Vicars,  that  the  agreement  was  not  sooner  completed,  and  the  lives  named. 
Under  such  circumstances,  I  see  no  ground  for  holding,  that  there 
was  any  wilful  default  or  fraudulent  object  on  the  part  of  the 
[  *309  ]  plaintiff,  in  not  nominating  the  lives  until  the  filing  of  his  *bill ; 
besides  that,  the  period  which  elapsed  was  a  very  short  period ;  the 
agreement  was  entered  into  in  July,  1836,  and  the  bill  was  filed  in 
December,  1887. 

Further,  there  is  no  pretence  for  saying,  that  the  agreement  in 
the  present  case  was  not  a  fair  and  reasonable  agreement.  It  was 
immediately  acted  upon,  and  possession  taken  under  the  authority 
of  the  agent,  who  was  empowered  to  act  for  the  grantor.  The 
agreement  was  in  part  performed,  not  only  by  the  taking  posses- 
sion, and  paying  the  rent,  but  by  paying  the  sum  of  500/.,  which 
formed  part  of  the  same  agreement,  not  merely  as  being  in  the 
same  instrument,  but  being  for  the  purchase  of  the  stock  on  the 
premises,  which  were  the  subject  of  the  agreement. 

This,  therefore,  appears  to  me  to  be  a  case  in  which  the  plaintiff 
is  clearly  entitled  to  the  relief  which  he  seeks  by  his  bill.  It  is  one 
which,  it  is  plain,  would  never  have  been  contested  by  the  original 
party  to  the  contract,  if  he  had  not  been  carried  off  so  unexpectedly ; 
and  though  the  guardian  of  the  minor  defendant  has  been  perfectly 
justified  in  taking  the  opinion  of  the  Court  as  to  his  rights,  and 
having  them  fully  discussed,  I  do  not  feel  myself  at  liberty  to  refuse 
to  the  plaintiff  the  costs  of  the  cause. 


1839. 

Jviie  24,  25. 
July  1. 

Lord 

Plunk  et, 

L.C. 

[811] 


BLAKELY  v.  BRADY. 

(2  Dr.  &Wal.  311— 330.) 

A.  executed  a  voluntary  deed,  by  which  he  conveyed  and  assigned 
to  the  plaintiff  a  certain  note  or  memorandum  in  writing,  being  the  acknow- 
ledgment of  a  sum  of  1,620/.,  then  due  to  him  by  K.,  and  all  the  interest 
then  due,  or  which  might  hereafter  accrue  due  on  foot  thereof,  upon 
trust  to  pay  the  interest  thereof  unto  the  said  A.,  his  executors,  adminis- 
trators, and  assigns,  for  his  life,  and  a  period  of  fourteen  months  after- 
wards, and  at  the  expiration  of  the  said  fourteen  months,  to  pay  out  of 
the  principal  some  small  sums,  to  and  amongst  certain  persons  and 
relations  of  the  said  A.  as  in  the  said  deed  particularly  mentioned;  and 
as  to  the  residue,  in  trust  for  the  said  plaintiff,  his  executors,  administrators, 
and  assigns,  for  his  and  their  own  benefit.  The  deed  also  contained 
a  provision  whereby  the  plaintiff,  his  executors,  administrators,  and 
assigns,  were  irrevocably  constituted  the  attorneys  of  the  said  A.  for  the 
purpose  of  suing  for  and  recovering  the  said  debt.  A.  soon  afterwards 
died,  without  making  any  will  or  other  disposition  of  his  property :  the 
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defendant,  who  was  his  administrator,  having  refused  to  allow  his  name  to      Blakely 
be  used  to  enable  the  plaintiff  to  recover  the  debt,  and  having  actually  v. 

himself  commenced  an  action  for  that  purpose :  Held,  upon  a  bill  filed  by        Brady. 
the  plaintiff  to  restrain  the  proceedings  in  that  action,  and  to  carry  the 
trusts  of  the  deed  into  execution,  that,  as  the  transaction  between  A.  and 
the  plaintiff  was  complete,  the  deed,  though  voluntary,  should  be  carried 
into  execution. 

The  bill  in  this  case  stated,  that  Walter  Eeatinge  being  indebted 
to  Matthew  Eeilly  in  his  life- time,  in  the  sum  of  1,6202.,  and 
having  passed  to  him  a  certain   note  or  instrument  in  writing, 
bearing  date  the  6th  of  August,  1885,  acknowledging  the  receipt 
of  the  said  sum  of  1,620/.,  and  promising  to  pay  interest  thereon 
at  the  rate  of  five  per  cent.,  and  also  the  said  principal  sum,  on 
receiving  a  certain  notice  in  the  said  instrument  specified  ;  the  said 
Matthew  Beilly  being,  as  the  bill  charged,  on  unfriendly  terms 
with  his  near  relations,  one  of  whom  the  defendant  John  Brady 
was,  and  being  also  desirous  to  place  the  said  sum  out  of  any  risk 
of  falling  into  their  hands,  and  to  settle  the  same  effectually  in  his 
own  life-time,  in  such  manner  as  he  intended  it  should  be  ulti- 
mately disposed  of,  by  deed  bearing  date  the  23rd  of  February, 
1836,  and  duly  executed  by  and  between  the  said  Matthew  Beilly 
of  the  one  part,  and  the  plaintiff  James  Blakely  of  the  other  part, 
in  consideration  of  the  love  and  affection  which  he  bore  to  the 
plaintiff,  did  assign  and  transfer  all  his  the  said  Matthew  Beilly's 
interest  in  the  said  sum  of  1,620/.,  together  with  all  interest  due, 
or  *which  might  accrue  due  thereon  ;  and  also  the  said  writing  or       f  *3i2  ] 
security  executed  by  the  said  Walter  Keatinge  as  aforesaid,  and  all 
other  securities  to  which  the  said  Matthew  Beilly  was  entitled, 
relating  to  the  said  sum  of  1,6202.,  upon  certain  trusts  in  the  said 
deed  particularly  mentioned,  that  is  to  say,  in  trust  to  pay  him  the 
said  Matthew  Beilly,  his  executors,  administrators,  and  assigns,  for 
his  and  their  own  use,  all  the  interest  then  due,  or  which  should, 
until  his  death  and  a  period  of  fourteen  months  afterwards  become 
due,  on  the  said  sum  of  1,6202.,  and  at  the  expiration  of  fourteen 
months  from  his  decease,  to  pay,  out  of  the  principal  of  said  sum, 
502.  sterling,  to  the  Bev.  John  Beilly,  Boman  Catholic  priest  of  the 
parish  for  his  own  use ;  and  also  to  give  to  the  said  John  Beilly, 
his  executors  and  administrators,  a  further  sum  of  1002.  to  be 
distributed   among  the  nephews  and  nieces  of  the  said  Matthew 
Beilly,  who  should  be  living,  and  the  issue  of  such  as  should  be 
dead,  in  the  manner  therein  mentioned ;  and  also  to  pay  a  further 
sum  of  1002.   to  one  Michael   Grawney   therein   mentioned,   his 
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Blakkly  executors,  administrators,  and  assigns,  and  subject  to  the  aforesaid 
Brady.  trusts,  then  as  to  all  the  residue  of  the  said  thereby  assigned 
premises,  in  trust  for  the  said  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  for  his  and  their  own  benefit;  and  the  said 
plaintiff  did  thereby  covenant  for  the  faithful  discharge  and 
observance  of  the  said  trusts.  The  said  deed  further  contained  a 
provision,  whereby  the  plaintiff,  his  executors,  administrators,  and 
assigns,  were  irrevocably  appointed  the  attorney  and  attorneys  of 
the  said  Matthew  Reilly,  his  executors  and  administrators,  to 
demand,  sue  for,  and  receive  the  said  debt  or  sum,  and  all  interest 
[  *313  ]  thereon,  from  all  and  every  the  person  or  persons  *liable  to  pay 
the  same,  and  to  give  proper  receipts  and  releases  for  the  same, 
and  to  use  all  such  means  by  proceedings  at  law  or  in  equity,  as  he 
or  they  should  think  proper  for  recovery  thereof,  in  the  names  of 
the  said  Matthew  Reilly,  his  executors  and  administrators. 

After  the  execution  of  this  deed,  some  time  in  the  month  of 
April,  1836,  the  said  Matthew  Reilly  departed  this  life,  without 
making  any  will  or  testamentary  disposition  of  his  remaining 
property ;  and  in  the  following  month  of  September,  the  plaintiff 
was  called  on  by  notice,  by  the  defendant  John  Brady,  for  a  copy 
of  the  said  deed  of  the  23rd  of  February,  1836,  which  requisi- 
tion the  plaintiff  immediately  complied  with,  and  furnished  the 
defendant's  solicitors  with  a  copy  of  the  same. 

The  bill  then  stated,  that  the  said  Walter  Eeatinge  having 
refused  to  pay  to  the  said  plaintiff  the  said  principal  sum  of  1,620/., 
or  the  interest  thereon,  and  plaintiff  having  been  advised  that  he 
could  only  be  sued  for  the  said  debt  in  the  name  of  the  personal 
representative  of  the  said  Matthew  Reilly,  and  there  being  no  such 
personal  representative,  the  plaintiff,  accordingly,  in  the  month  of 
February,  1837,  applied  to  the  Court  of  Prerogative  for  letters  of 
administration  to  the  said  Matthew  Reilly  ;  that  this  application  was 
opposed  by  the  said  defendant  John  Brady,  as  the  nearest  of  kin 
to  the  deceased,  and  that  subsequently  letters  of  administration 
were  granted  to  the  said  John  Brady. 

***** 

[ 3l5  ]  The  bill  concluded   by  praying,  that  the  said  deed  might  be 

established,  and  the  trusts  thereof  carried  into  execution ;  *  * 
and  that,  if  necessary,  the  plaintiff  might  be  permitted  and 
empowered  to  use  the  name  of  the  said  administrator  for  the  pur- 
pose of  giving  receipts  for  the  said  money,  the  plaintiff  offering, 
and    thereby    undertaking    to    indemnify    the    said     defendant 
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Brady  against  all   loss  and  expense  consequent  on  such  use  of     Blakelt 

his  name.  Brady. 

•  ♦  *  *  * 

Evidence  was  gone  into  at  some   length,  for    the    purpose  of       [  317  ] 
impeaching  on  the  one  side,  and  on  the  other  of  sustaining,  the 
due  execution  and  validity  in  point  of  fact  of  the   deed  of   the 
23rd  of  February,  1886. 

As,  however,  the  Court  was  ultimately  of  opinion,  that  the 
evidence  on  the  part  of  the  defendant  was  not  sufficient  to 
justify  its  directing  an  issue  on  the  subject;  it  has  not  been 
deemed  necessary  to  encumber  the  report  with  any  details  of  the 
evidence.     *     *     * 

Mr.  Warren,  Mr.  Nelson,  and  Mr.  P.  Prendergast  for  the  plaintiff        [  318  ] 
[cited  Ex  parte  Pye,  Ex  parte  Dubost  (l),  Forteseue  v.  Barnett  (2)]. 

Mr.  CoUins  and  Mr.  Battersby  for  the  defendant  [cited  Edwards       [  320  | 
v.  Jones  (3),  Antrobus  v.  Smith  (4),  and  other  cases  of  imperfect 
gifts] . 

Mr.  Nelson,  in  reply.     *     *     *  [  324  ] 

The    Lord   Chancellor  [after  stating  the  leading   facts  in  the       July  1. 

case:]  f^j 

In  this  case  the  defendant,  in  the  first  instance,  contests  the  due 
execution  of  the  deed  of  assignment ;  but,  in  my  opinion,  without 
laying  before  the  Court  sufficient  grounds  to  justify  it  in  directing 
any  issue  on  the  subject :  and  in  the  second  place,  he  relies  on 
this,  that  it  is  an  assignment  of  a  chose  in  action,  and  without  any 
valuable  or  meritorious  consideration,  and  that,  therefore,  it  is  to 
be  considered  as  if  it  *rested  merely  in  contract,  and  is  not  to  be  [  *326  ] 
enforced  by  a  court  of  equity.  It  is  not  necessary  for  me  to 
consider,  whether,  one  of  the  trusts  being  for  the  benefit  of  some 
of  the  next  of  kin  of  the  assignor,  this  is  a  case  where  there  is  or 
not  a  meritorious  consideration;  for  even  supposing  it  had  not 
such,  I  do  not  find  any  authority  for  saying  that  a  purely  voluntary 
assignment,  if  complete  in  itself,  is  to  be  considered  as  resting 
in  contract. 

The  doctrine,  that  a  chose  in  action  is  not  legally  assignable, 
does  not  appear  to  me  to  be  one  that  a  court  of  equity  is  called 

(1)  11  R.  R.  173  (18  Ve8.  140).  (3)  43  R.  R.  178  (1  My.  &  Cr.  226). 

(2)  41  R.  R.  5  (3  My.  &  K.  36).  (4)  8  R.  R  278  (12  Ves.  36). 
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Blakely  on  to  extend  beyond  the  exact  limits  to  which  it  has  been  already 
Bbaot.  carried  by  distinct  authority.  The  executing  or  accepting  such 
an  assignment,  when  it  is  not  for  the  purpose  of  maintenance  or 
champerty,  is  not  an  illegal  act,  for  it  is  admitted  that  when  there 
is  a  valuable  or  meritorious  consideration  for  it,  a  court  of  equity 
will  even  enforce  the  execution  of  it.  Then  if  the  transaction  is 
not  in  itself  illegal,  and  if  no  act  remains  to  be  done  by  the  grantor, 
why  is  it  not  to  be  acted  on  as  a  valid  and  complete  transaction 
between  the  parties  ? 

Now,  in  this  case,  as  between  the  assignor  and  assignee,  the  gift 
is  absolute ;  and  the  difference  between  the  cases  where  something 
remains  to  be  done,  and  those  in  which  nothing  remains  to  be 
done,  is  so  fully  established  by  the  authorities  which  have  been 
cited  on  both  sides  in  the  argument,  that  it  is  unnecessary  for  me 
to  enter  into  any  enumeration  of  them.  The  case  of  Fortescue  v. 
Burnett,  besides  recognizing  the  general  distinction  which  I  have 
just  adverted  to,  bears  directly  on  the  present  point.  There  the 
assignment  of  a  policy  of  insurance  was  held  valid  and  complete, 
though  the  instrument  itself  was  never  delivered. 
[  327  ]  It  is  said,  but  in  my  opinion  erroneously,  that  the  authority  of 

that  case  is  shaken  by  the  case  of  Edwards  v.  Jones,  before  the 
present  Lord  Chancellor  of  England.  It  seems  to  me  that  he 
expressly  recognizes  its  authority,  and  on  this  principle,  that  if  the 
transaction  is  complete,  the  Court  will  give  it  effect.  It  is  true, 
Lord  Cottenham  says,  that  the  observation  of  Sir  John  Leach  in 
Fortescue  v.  Burnett,  "  that  a  bond  voluntarily  assigned  was  con- 
sidered as  a  debt  to  the  assignee,"  was  probably  not  intended  to 
convey  the  meaning  the  words  might  bear.  But  this  observation 
of  Lord  Cottenham  must,  in  my  opinion,  be  merely  understood  as  a 
guard  against  the  supposition,  that  the  mere  assignment  of  a  bond, 
unaccompanied  by  delivery,  or  by  any  other  circumstances,  would 
be  considered  as  a  debt  to  the  assignee.  In  the  case  before  Lord 
Cottenham,  there  was  no  assignment,  but  a  mere  memorandum 
entered  on  a  bond,  attached  to  another  bond,  which  clearly  never 
was  intended  to  be  given  to  the  plaintiff,  and  he  there  dismissed 
the  bill,  on  the  ground  of  the  transaction  not  being  complete ;  and 
that  a  further  act  remained  to  be  done  by  the  donor. 

The  case  of  Uniacke  v.  Giles  (l)  does  not  resemble  this ;  there 
the  person  entitled  to  the  chose  in  action,  executed  an  assignment 
of  it  to  the  defendant  in  trust  for  the  plaintiff,  and  did  not  deliver 

(1)  2  MoU.  257. 
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the  deed,  but  kept  it  in  her  possession  until  her  death ;  and  it  was     Blakkly 
held  that  the  retention  of  the  deed  in  the  custody  of  the  donor       Brady. 
made  it  revocable,  and  that  it  had  been  revoked. 

The  decision  in  Antrobus  v.  Smith  (l)  cannot  be  drawn  in  *aid       [  *828  ] 
of    the   defendant's   case;    there  the   conveyance  was  imperfect, 
never  delivered ;  it  was   simply  an  indorsement  on  a  receipt  for 
subscription,  and  found  among  the  papers  of  the  executrix. 

The  present  case  differs  from  all  these;  the  assignment  as 
between  the  donor  and  donee  is  perfect,  and  the  only  objection 
is,  that  the  chose  in  action  is  not  legally  assignable ;  besides  it  is 
admitted  that  the  original  security  was  at  some  time  during  the 
life  of  Reilly,  the  assignor,  delivered  to  the  assignee,  and  in 
addition  to  all  this,  the  assignment  contains  a  full  power  of 
attorney  to  the  assignee,  which  alone,  in  my  opinion,  ought  to 
govern  the  case. 

It  is  asked  why  does  the  plaintiff  come  into  this  Court  if  the 
assignment  is  perfect?  The  answer  is  obvious;  he  comes  here 
because  the  property  is  in  the  defendant,  to  whom  the  Ecclesiastical 
Court  has  granted  administration,  and  he  is  an  administrator  in 
trust.  Now  you  may  constitute  a  trustee  for  a  volunteer ;  and  the 
case  of  Shan  v.  Cadogan  (2)  is  directly  in  point  as  to  that.  The  only 
difference  is,  that  in  the  present  case  the  law  has  created  the  trust, 
and  in  Sloan  v.  Cadogan  the  trust  was  created  by  the  act  of  the 
donor. 

I  am,  therefore,  of  opinion  the  plaintiff  is  entitled  to  a  decree, 
and  to  have  the  trusts  of  the  deed  of  the  23rd  of  February,  1886, 
carried  into  execution.  With  regard  to  the  costs  which  the 
defendant  has  incurred  in  obtaining  the  administration  to  Reilly, 
they  must  be  paid  to  him ;  but  no  costs  beyond  these ;  and  the 
plaintiff,  in  my  opinion,  is  not  entitled  to  any  costs,  inasmuch  as 
he  appears  *to  me  to  have  made  statements  with  respect  to  the  [  *329  ] 
nature  and  conditions  of  the  assignment,  which  were  calculated  to 
mislead  the  administrator,  and  the  next  of  kin  of  the  assignor. 

(1)  8  R.  R.  278  (12  Ves.  36).  (2)  Sugden,  V.  &  P. 
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[  *366  ] 


NIXON    v.    HAMILTON  (1). 

(2  Dr.  &  Wal.  3<H— 396 ;  8.  C.  1  Ir.  Eq.  Rep.  46.) 

W.  B.,  having  as  land  and  law  agent  of  F.  H.,  negotiated  and  been  party 
to  a  separation  deed  between  F.  H.,  and  his  wife  M.  H.t  in  the  year  1821, 
under  which  an  annuity  was  secured  to  M.  H.  by  a  demise  of  real  estate 
by  F.  EL,  and  having  by  fraud  prevented  the  registry  of  that  deed,  was 
four  yearn  afterwards  employed  throughout  the  negotiation  of  a  loan  of 
money,  which  was  advanced  to  F.  H.  on  a  registered  mortgage  of  the 
estates  comprised  in  the  demise,  as  solicitor  both  for  F.  H.  and  X.  Y.,  the 
person  advancing  the  money.  At  the  date  of  the  mortgage  M.  H.  was  in 
possession  of  the  estates  under  the  separation  deed,  but  was  subsequently 
compelled  to  relinquish  possession  to  a  prior  mortgagee.  In  a  contest  for 
priority  between  the  unregistered  separation  deed  and  the  registered 
mortgage :  Held,  that  inasmuch  as  the  knowledge  acquired  in  the  trans- 
action of  the  separation  deed  was  clearly  brought  home  to  W.  B.,  and 
its  continuance  so  clearly  proved,  as  to  make  it  fraudulent  on  his  part 
to  conceal  it,  when  acting  in  the  mortgage  transaction,  such  fraud  on  the 
part  of  W.  B.,  the  agent,  was  visitable  on  X.  Y.  his  principal. 

Held  also,  that  X.  Y.  should  be  treated  as  a  person,  who,  through  his 
agent,  had  imputed  notice  of  the  deed  of  maintenance,  and  that  consequently 
X.  Y.'s  registered  deed  should  be  postponed  to  M.  H.'s  unregistered  deed. 

Evidence  of  a  consideration,  which  is  not  inconsistent  with  the  considera- 
tion set  out  on  the  face  of  a  deed,  is  admissible  in  order  to  support  such 
a  deed  as  one  for  value. 

In  the  year  1825,  William  Bernard,  who  was  the  land  and  law 
agent  of  Frederick  Hamilton,  of  Durnfierth,  and  also  the  solicitor 
for,  as  well  as  connexion  of,  John  Batchelor  of  Dublin,  obtained 
for  Hamilton  from  Batchelor  a  sum  of  8,186/.,  on  a  mortgage  of 
certain  estates  belonging  to  Hamilton,  situated  in  the  county  of 
Kildare ;  this  deed,  which  bore  date  the  3rd  of  June,  1825,  was 
duly  registered  soon  after  its  execution. 

In  May,  1827,  the  interest  on  this  mortgage  being  in  arrear, 
Batchelor  filed  his  bill  against  Hamilton,  and  a  prior  incumbrancer, 
praying  a  foreclosure  and  sale  on  the  usual  terms:  before  any 
further  proceedings  were  taken,  *the  bill  was  amended  in  March, 
1828,  by  stating  a  deed  of  the  21st  of  September,  1821,  under 
which  Mary  Hamilton,  the  wife  of  the  said  Frederick  Hamilton, 
and  the  said  William  Bernard,  and  H.  S.  Browning,  as  her  trustees, 
were  entitled  to  an  annuity  of  600/.  per  annum,  payable  out  of  the 


( 1 )  Notwithstanding  any  subsequent 
modification  of  the  doctrines  of  con- 
structive and  imputed  notice  as  applied 
to  registered  deeds  in  Ireland  (Ayra 
Bank  v.  Barry  (1874)  L.  R.  7  H.  L. 
13d),  or  any  more  general  modification 
of  those  doctrines  by  statute  (Con- 
veyancing Act,  1882,   s.  3),  it  would 


still  seem  impossible  that  a  mortgagee 
could  innocently  claim  priority  over  a 
previous  incumbrancer  by  means  of  a 
registered  mortgage  forming  part  of  a 
fraudulent  device  by  his  own  solicitor 
to  defeat  the  previous  unregistered 
charge. — 0.  A.  S. 


vol.  Lvi.j    1888.     CH.  (IE.)     2  DR.  &  WAL.  3G5— 366.  247 


mortgaged  premises;  and  also  by  charging,  that  this  deed  of  the  Nixon 
21st  of  September,  1821,  was  voluntary,  had  never  been  registered,  Hamilton. 
and  that  he  Batchelor  had  not  any  notice  whatsoever  of  its 
execution  or  contents.  Mary  Hamilton,  William  Bernard,  and 
H.  S.  Browning,  were  made  parties  defendants  to  this  amended  bill. 
Soon  after  the  filing  of  the  amended  bill,  J.  Batchelor  died, 
having  first  made  his  will,  and  thereby  appointed  the  Rev.  A.  Nixon 
and  A.  Boyle,  Esq.,  his  executors. 

In  November,  1828,  Nixon  and  Boyle  having  in  the  meantime 
obtained  probate,  filed  a  bill  of  revivor,  and  in  April,  1829,  they 
amended  the  bill  further,  by  setting  forth  a  post-nuptial  settlement, 
made  by  Hamilton  in  the  year  1818,  and  charging  that  the  same 
had  never  been  registered,  was  voluntary,  and  therefore  void,  as 
against  them,  who  represented  a  purchaser  for  value  under  a 
registered  deed;  the  children  of  Frederick  Hamilton  becoming 
necessary  parties,  as  deriving  benefits  under  the  settlement  of  1818, 
were  also  added  as  parties  defendants. 

In  August,  1882,  the  executors  of  Batchelor  again  amended 
the  bill,  by  bringing  before  the  Court  a  vast  number  of  incum- 
brancers upon,  and  purchasers  of,  parts  of  the  estates  of  Frederick 
Hamilton,  in  order  that  they  might  be  enabled  to  make  title 
under  the  decree.  Amongst  the  purchasers  *brought  before  the  [  *866  ] 
Court  was  Sir  F.  MacDonnell,  who  had  made  large  purchases  in  the 
year  1821. 

Mary  Hamilton  filed  her  answer  to  this  bill  in  the  month  of 
March,  1885,  and  having  thereby  admitted,  that  neither  of  the 
deeds  of  1818,  nor  1821,  had  been  registered,  which,  as  she  alleged, 
had  been  occasioned  by  the  fraud  and  improper  conduct  of  William 
Bernard,  she  submitted  that  as  between  those  deeds,  and  the 
plaintiff's  mortgage,  registry  became  immaterial,  in  consequence  of 
notice  to  Batchelor ;  the  notice  she  relied  upon,  arose  partly  from 
the  fact,  that  Bernard,  as  solicitor  for  Hamilton,  had  prepared,  and 
was  a  witness  to  the  deed  of  1818,  and  not  only  had  acted  as  the 
solicitor  for  Hamilton,  in  the  preparation  of  the  deed  of  1821,  but 
was  actually  one  of  the  trustees  named  in  that  deed ;  partly,  too, 
from  the  fact  of  her  having  been  in  the  possession  and  receipt  of 
the  rents  and  profits  of  the  mortgaged  premises,  under  the  deed 
of  1821,  at  the  time  of  the  execution  of  Batchelor's  deed ;  and  like- 
wise from  this,  that  there  was,  at  the  date  of  the  mortgage, 
a  suit  pending  on  behalf  of  herself  and  her  children,  against 
Frederick  Hamilton,  William  Bernard  and  others,  for  the  purpose  of 
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Nixon  establishing  the  deeds  of  1818  and  1821,  and  to  have  them  duly 
Hamilton,  registered.  As  to  the  charge  that  those  deeds  were  voluntary, 
she  submitted  that  the  waiving  her  right  to  dower,  &c,  by  the 
deed  of  1818,  was  sufficient  to  support  it;  and  that  the  deed  of 
1821,  besides  being,  on  the  face  of  it,  a  deed  for  valuable  considera- 
tion, was  supported  by  the  further  consideration,  (which,  though 
not  set  forth  in  the  deed,  would  appear  from  a  certain  written 
document,  signed  by  her  contemporaneously  with  the  execution  of 
said  deed  of  1821,)  that  she  had  waived  her  right  to  the  arrears 

[  *367  ]  *of  an  annuity  of  100Z.  per  annum,  to  which  she  was  entitled  as  a 
feme  sole,  under,  a  voluntary  deed  of  1815,  and  had  actually  given 
up  that  deed  to  Frederick  Hamilton,  to  be  cancelled. 

The  deed  of  the  26th  of  September,  1821,  was  made  between 
Frederick  Hamilton  of  the  first  part,  Mary  Hamilton  of  the  second 
part,  and  Hall  Stephen  Browning  and  William  Bernard  of  the 
third  part,  and  after  reciting  that  various  unhappy  differences  had 
lately  taken  place  between  the  said  Frederick  Hamilton  and  Mary 
Hamilton,  his  wife,  and  that  they  had  mutually  agreed  to  live 
separately  and  apart  from  each  other  during  the  remainder  of  their 
lives,  and  that  the  said  Frederick  Hamilton  had  agreed  to  allow  his 
said  wife  an  annuity  of  6001.  sterling,  during  his  and  her  joint  lives, 
for  her  maintenance  and  support,  and  for  the  maintenance  and 
support  of  the  five  children  of  the  said  Frederick  Hamilton  and 
Mary  Hamilton,  and  to  make  the  said  annuity  chargeable  upon 
certain  lands  therein  described,  it  was  witnessed  that  in  pursuance 
of  the  said  agreement,  he  the  said  Frederick  Hamilton,  for  himself, 
his  heirs,  executors,  and  administrators,  did  covenant  with  the  said 
trustees,  their  executors  and  administrators,  that  he  the  said 
%  Frederick  Hamilton,  his  executors  and  administrators,  should  pay 
unto  the  said  trustees,  at  the  house  of  the  said  William  Bernard, 
but  to  and  for  the  use  of  the  said  Mary  Hamilton  and  her  assigns, 
for  and  during  the  joint  lives  of  the  said  Frederick  and  Mary 
Hamilton,  an  annuity  or  clear  yearly  sum  of  600i. ;  and  he 
thereby  charged  the  said  annuity  upon  certain  lands  and  premises 
therein  mentioned :  powers  of  distress  and  entry  were  then 
given   to   Mary  Hamilton.     The  deed   also  contained    an  actual 

[  '368  ]  demise  to  the  trustees  *for  ninety-nine  years,  to  further  secure  the 
annuity. 

[The  deed  also  contained  a  covenant  by  the  said  Hall  Stephen 
Browning  and  William  Bernard,  with  the  said  Frederick  Hamilton, 
that  the  said  Mary  Hamilton  should  well  and  truly  provide  for, 
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support,  and  educate  the  five  children  of  the  said  Mary  Hamilton       Nixon 
and  Frederick  Hamilton,  until  they  respectively  attained  the  age  of    Hamilton. 
twenty-one  years,  or  until  the  respective  days  of  their  marriage,  or 
until  their  removal,  which  shall  first  happen.] 

Mary  Hamilton  made  no  proof  in  the  cause ;    the  plaintiffs1       [  371  ] 
proofs  were  confined  to  their  own  deeds. 

Sir  Francis  MacDonnell,  however,  having  put  interrogatories  to 
Mr.  Peter  Burrowes,  for  the  purpose  of  proving  his  purchase  deeds, 
Burrowes,  in  answer  to  the  last  general  interrogatory,  as  to  whether 
he  knew  any  thing  which  would  be  of  advantage  to  the  parties  in 
the  cause,  made  a  statement  to  the  following  effect:  that  in  1821, 
Mary  Hamilton  was  living  apart  from  Frederick  Hamilton,  and 
was  then,  and  had  been  for  some  time  previously,  in  a  state 
of  destitution ;  that  when  called  upon  by  Bernard,  as  agent  for 
F.  Hamilton,  to  execute  Sir  F.  MacDonnell's  deeds,  he  Bernard 
stated,  that  unless  she  signed  them,  the  proposed  *deed  of  [  *372  ] 
maintenance,  (being  the  one  in  question  in  this  cause,)  could  not 
be  proceeded  with ;  that  he,  Burrowes,  thereupon  advised  her  to 
execute  those  deeds,  which  she  did  at  the  same  time,  signing  a 
counterpart  of  the  deed  of  the  26th  of  September,  1821 ;  that  not 
having  Frederick  Hamilton's  part  of  the  said  deed  executed,  it  was 
agreed  that  Sir  F.  MacDonnell's  deeds,  and  some  others  should 
remain  in  Mr.  Browning's  possession,  until  Bernard  delivered 
F.  Hamilton's  part  of  the  deed  of  maintenance  duly  executed,  and 
that  upon  that  occasion,  a  receipt  was  given ;  this  receipt  the 
witness  proved.  The  witness  then  proved  the  deed  of  the  26th  of 
September,  1821,  and  went  on  to  say,  that  this  deed  was  returned 
properly  executed  by  F.  Hamilton  in  November,  1821,  and  that 
immediately  after  its  delivery,  Mary  Hamilton  entered  into 
possession  of  the  lands  comprised  therein,  and  the  receipt  of  the 
rents  and  profits  thereof,  and  so  continued  until  the  year  1828, 
when  she  was  removed  from  it  by  a  receiver  appointed  under  the 
Court  of  Chancery,  by  an  incumbrancer  prior  to  F.  Hamilton's 
title ;  that  Mary  Hamilton  was  in  1825,  at  the  time  of  the  execution 
of  the  mortgage  by  F.  Hamilton  to  John  Batchelor,  not  only  in 
receipt  of  the  rents  of  the  mortgaged  premises,  but  resided  upon 
part  thereof ;  that  Mr.  Bernard  was  Frederick  Hamilton's  land  and 
law  agent,  and  acted  as  solicitor  for  both  Hamilton  and  Batchelor, 
in  the  matter  of  the  loan ;  that  after  the  execution  of  the  deed  of 
September,  1821,  and  in  pursuance  of  its  terms,  Mary  Hamilton 
maintained  and  supported  the  five  children  until  the  death  of  one, 
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Nixon        and  the  respective  marriages  of  the  others ;   that  previous  to  the 
Hamilton,    execution  of   the  deed  of  September,  1821,  Mary  Hamilton  was 
entitled  to  1001.  per  annum,  under  the  deed  of  the  24th  of  September, 
[  *373  ]       1815,  and  that  in  September,  1821,  there  was  due  to  *her,  Mary 
Hamilton,  under  that  deed,  an  arrear  of  about  3552.,  to  which 
arrear  she  relinquished  all  claim,  and  also  gave  up  the  deed  of 
1815  itself,  to  be  cancelled  in  consideration  of  the  provision  made 
for  her  by  the  deed  of  the  26th  of  September,  1821.     The  witness 
then  proved  a  memorandum  to  the  above  effect,  and  proceeded  to 
say,  that  to  his  knowledge,  the  cancelling  of  said  deed  of  1815,  and 
the  relinquishment  of  the  arrears  on  foot  of  said  deed,  were  in 
consideration  of  the  maintenance  provided  for  her  by  the  deed  of 
the   26th   of   September,  1821.     The  witness,  after  detailing  the 
circumstances  connected  with  the  deed  of  1818,  continued  thus: 
"  I  believe  it  may  be  material  to  this  the  subject  of  my  examination 
to  state,  that  some  short  time  after  the  execution  of  the  said  deed 
of    maintenance,   I    brought  the  same   to  the  proper  office  for 
registering  of  deeds,  for  the  purpose  of  having  said  deed  registered, 
but  finding  the  office   then  much   crowded,   and   the  registrars 
engaged,  I  put  the  said  deed  into  a  press  in  said  office,  stating  at 
the  same  time  to  some  of  the  clerks,  that  I  would  return  on  some 
other  opportunity,  for  the  purpose  of  making  the  necessary  affidavit; 
on  calling  in  some  few  days  after  for  the  purpose  of  making  such 
affidavit,  I  found  that  the  said  deed  had  been  purloined  from  said 
office,  but  which  deed  I  have  lately  recovered  through  the  assistance 
of  Patrick  Gibbons,  who  was  formerly  writing  clerk  to  the  said 
William    Bernard.      I    made    frequent   applications  to  the  said 
William  Bernard,  stating  the  loss  of  said  deed,  and  requiring  him 
to  give  me  the  counterpart  of  said  deed,  which  belonged  to  the  said 
Frederick  Hamilton,  I  offering  to  give  him  the  said  Bernard  a  new 
counterpart  of  said  deed,  to  be  executed  by  the  said  Mary  Hamilton 
and  her  trustee,  in  exchange  for  said  Frederick  Hamilton's  counter- 
L  '374  ]       part,  but  which  ^request  and  offer  the  said  William  Bernard  always 
declined  to  comply  with.     A  report  having  gone  abroad  of  the  loss 
of  said  deed  of  maintenance,  and  the  tenants  having  ascertained 
the  truth  of  said  report,  and  the  said  William  Bernard  having 
declined  to  assist  the  said  Mary  Hamilton  in  the  recovery  of  her 
rents,  a  large  arrear  thereof  accrued  due  in  consequence;  I  was 
therefore  instructed  by  the  said  Mary  Hamilton  to  take  steps  to 
recover  such  rents,  and  to  secure  her  the  benefits  of  the  deeds 
hereinbefore  mentioned,  and  I  accordingly  caused  a  bill  to  be  filed 
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in  this  honourable  Court,  on  the  22nd  of  January,  1824,  wherein       Nixon 

the  said  Mary  Hamilton,  and  certain  of  her  children,  were  plaintiffs,    Hamilton. 

and  the  said  Frederick  Hamilton,  and  the  said  William  Bernard 

and  others,  were  defendants.     By  this  bill  the  said  several  deeds 

of  the  27th  of  December,  1815,  the  20th  of  May,  1818,  and  the  26th 

of  September,  1821,  were  all  put  in  issue,  and  the  said  bill,  among 

other  things,  prayed  the  appointment  of  a  receiver,  and  that  the 

three  last  mentioned   deeds  might  be  brought  into   Court  and 

ordered  to  be  registered.     This  suit,  however,  I  was  never  able  to 

prosecute  effectually  in  consequence  of  the  said  Frederick  Hamilton 

being  abroad  and  residing  out  of  the  jurisdiction  of  this  honourable 

Court;  but  said  suit  was  depending  at  the  time  of  the  said  mortgage 

to  the  said  John  Batchelor,  and  is  still  depending." 

The  plaintiffs,  on  the  cause  coming  on  to  be  heard  on  the  28rd 
of  January,  1836,  moved,  that  the  deposition  of  Burrowes  to  the 
fourth  interrogatory  exhibited  to  him  on  the  part  of  Sir  Francis 
MacDonnell,  should  be  suppressed,  and  the  defendants  Mary 
Hamilton  and  her  children,  at  the  same  time  moved  a  cross  notice 
to  the  effect,  that  in  case  *the  plaintiffs'  motion  was  granted,  they  [  *375  ] 
might  be  at  liberty  to  examine  Burrowes  to  the  matters  contained 
in  the  said  fourth  interrogatory,  the  interrogatories  to  be  settled  by 
the  Master.  The  Lord  Chancellor  on  those  motions  coming  on, 
and  it  appearing  that  the  non-examination  of  Burrowes  on  the  part 
of  Mary  Hamilton,  arose  from  a  misconception  on  the  part  of 
Burrowes,  he  being  under  an  impression,  when  examined  for  Sir 
Franeis  MacDonnell,  that  it  was  in  fact  for  Mary  Hamilton  he  was 
being  examined,  made  an  order  to  the  effect  that  the  depositions 
should  stand,  with  liberty  to  the  plaintiffs,  if  so  advised,  to  cross- 
examine  Burrowes. 

On  the  80th  of  January,  1836,  the  cause  was  heard  on  pleadings 
and  proofs,  when,  in  addition  to  the  ordinary  decree  in  mortgage 
causes,  it  was  declared  that  the  plaintiffs'  mortgage  was  entitled 
to  priority  over  the  deed  of  the  20th  of  May,  1818,  and  that  the 
question  of  the  priority  of  said  mortgage,  over  the  deed  of  the  26th 
of  September,  1821,  should  be,  and  was  thereby  reserved  until  the 
return  of  the  Master's  report. 

The  Master's  report  bore  date  the  24th  of  May,  1838,  and  the 
cause  now  came  on  to  be  heard,  on  report  and  further  directions, 
the  position  of  the  property  rendering  it  necessary  to  decide  the 
question  of  priorities  between  the  plaintiffs'  mortgage,  and  the  deed 
of  the  26th  of  September,  1821. 
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Nixon  The  Attorney-General  (Mr.  Ball),  Mr.  Blackburne,  Mr.  John 

Hamilton.  Martlcy,  and  Mr.  J.  J.  Murphy  for  the  plaintiffs  : 

[  376  J  Two  questions  grow  out  of  the  reserved  point,  as  to  the  priority 

of  the  deed  of  1825,  to  that  of  the  deed  of  the  26th  of  September, 
1821 ;  first,  whether  this  deed  of  1821  is  not  a  voluntary  deed,  and 
therefore  void  as  against  the  mortgage  deed  of  1825 ;  and  secondly, 
whether  though  a  deed  for  valuable  consideration,  it  must  not, 
being  an  unregistered  instrument,  be  postponed  to  the  deed  of 
1825,  which  was  duly  registered.  [It  is  unnecessary  to  report  the 
argument  in  the  first  question  since  the  separation  deed  contained 
sufficient  consideration  to  support  the  deed. 

On  the  second  question  they  cited  Wyatt  v.  Barf  veil  (l),  Hiern  v. 

[  379  ]  Mill  (2),  and  other  cases  to  the  like  effect.]  As  to  the  lis  pendens 9 
it  is  but  constructive  notice,  and  Wyatt  v.  Banvell  decides  the 
insufficiency  of  such ;  Mrs.  Hamilton's  possession  is  notice  of  the 
same  kind  :  Crofton  v.  Ormshy  (3),  and,  therefore,  cannot  affect  us. 

Mr.  Pennef other t  Mr.  Warren,  Mr.  Brewster,  Mr.  J.  II.  Bloke, 
and  Mr.  Fitzgibhon,  [on  the  second  question,  said : 

We  do  not  rely  upon  notice  alone,  but  upon  fraud  on  the  part  of 
the  purchaser's  agent,  as  gross  as  ever  came  under  the  considera- 
tion of  a  court  of  justice.  On  the  second  question  they  cited 
Mountford  v.  Scott  (4),  Hargreaves  v.  Rothwell  (5),  he  Neve  v. 
Le  Neve  (6),  Toulmin  v.  St  cere  (7),  and  other  cases  to  the  like 
effect  (8).] 

[  383  ]  Mr.  J.  Martlcy,  in  reply.     *     *     * 

Nov.  22.       The  Lord  Chancellor  : 

[  384  ]  At  the  former  hearing  of  this  cause,  I  reserved  the  question  of 

priority  between  the  plaintiff's  mortgage,  and  the  deed  of  the  26th 
of  September,  1821,  as  it  was  then  suggested  that  it  might  in 
certain  events  be  unnecessary  to  decide  it.  The  necessity,  however, 
has  arisen,  and  in  considering  the  priorities,  two  points  have  been 
discussed  at  great  length,  first,  as  to  whether  the  deed  of  1821  is  or 
not  voluntary ;  and  secondly,  as  to  whether  the  mortgagee  had  not 

(1)  13  E.  E.  236  (19  Ves.  435).  (6)  3  Atk.  G46. 

(2)  9  E.  tt.  149  (13  Ves.  114,  120).  (7)  17  E.  B.  67  (3  Mer.  210). 

(3)  9  E.  E.  167  (2  Sch.  &  Lef.  581,  (8)  As  to  which  see  now  the  Con- 
598).  veyancing  Act,    1882,   s.   3,   and  see 

(4)  18  E.  E.  189  (3  Madd.  34).  note,  ante,  p.  246.— 0.  A.  S. 

(5)  44  E.  E.  48  (1  Keen,  154). 


vol.  lvi.1    1838.     CH.  (IR.)     2  DR.  &  WAL.  881—385.  258 

such  notice  of  this  deed  of  the  26th  of  September,  1821,  as  would       Nixon 
render  it  necessary  for  this  Court  to  postpone  his  registered  deed  to    Hamilton. 
that  of  1821. 

If  I  hold  that  this  deed  of  September,  1821,  is  voluntary,  the 
second  question  becomes  immaterial,  as  whether  the  mortgagee  had 
or  had  not  notice,  he  would  then  be  entitled  to  priority. 

In  my  opinion,  the  deed  of  1821  is  not  a  voluntary  deed  ;  and  in 
saying  this  I  am  bound  to  add,  that  I  have  not,  in  the  consideration 
of  this  question,  suffered  myself  to  be  led  away  by  my  anxiety 
to  sustain  that  instrument,  in  consequence  of  the  position  of  the 
unfortunate  lady  who  claims  under  it.  True  it  is,  that  a  court  of 
equity  will  regard  such  circumstances  as  have  been  fully  proved  in 
this  cause,  relative  to  the  abandonment  of  this  lady  by  her  husband, 
and  his  and  her  agent's  fraudulent  and  most  unjustifiable  course  of 
proceeding  with  regard  to  the  securities  for  which  she  from  time  to 
time  bargained,  in  order  to  provide  a  maintenance  *for  herself  and  [  *385  ] 
her  deserted  children,  when  a  contest  arises  as  between  the  lady 
and  her  husband,  and  his  agent ;  but,  unfortunately,  the  question 
here  exists  between  her  and  an  innocent  purchaser  for  valuable 
consideration ;  unfortunately,  I  say,  as  it  compels  me  to  consider 
this  as  a  dry  question  of  law,  and  to  decide  it,  as  if  there  were  no 
peculiarly  harsh  circumstances,  which  could  be  brought  to  bear,  so 
as  to  entitle  me  to  look  with  favour  on  her  case. 

Upon  the  established  principles  of  this  Court,  I  say  that  this  is 
not  a  voluntary  deed  ;  first,  from  the  considerations  which  appear 
on  the  face  of  the  deed ;  and  secondly,  from  the  considerations, 
which,  though  not  appearing  on  the  face  of  the  deed,  have  been 
satisfactorily  proved  to  have  formed  part  of  the  consideration  for 
its  execution.  That  considerations,  not  recited  in  a  deed,  may  be 
resorted  to,  to  support  it,  is  well  settled,  provided  they  be  not 
inconsistent  with  what  appears  upon  the  face  of  the  deed.  Here 
the  considerations  dehors  the  deed,  which  have  been. given  in  proof, 
are  not  inconsistent,  and,  therefore  may,  so  far  as  they  avail  to 
uphold  the  instrument,  be  resorted  to. 

A  question  has  been  raised,  as  to  the  right  of  Mrs.  Hamilton  to 
dower.  If  at  the  period  of  the  marriage,  Mr.  Hamilton  had,  as  has 
been  stated,  but  an  equity  of  redemption  in  these  premises,  she 
certainly  would  not  have  been  entitled  to  dower  thereout.  But  I 
cannot  hastily  adopt  a  mere  statement  of  this  kind,  particularly, 
when  I  find  a  purchaser  refusing  to  complete  his  purchase  of  a 
part  of  these  very  premises,  unless  Mrs.  Hamilton  consented  to 
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Nixon  join  in  the  conveyance.  Why  should  the  purchaser  have  made  a 
Hamilton,  demand  of  *this  kind,  except  it  was  for  the  purpose  of  barring  some 
[  *386  ]  right,  which  Mrs.  Hamilton  had  at  the  time.  That  Mrs.  Hamilton 
should  become  an  executing  party,  in  order  to  make  out  a  good  title, 
seems  to  have  been  considered  as  actually  necessary  by  all  parties, 
by  the  purchaser,  by  herself,  by  Hamilton,  and  by  Bernard  ;  and  I 
find,  that  even  after  the  deeds  were  executed  by  the  purchaser,  that 
he  refused  to  pay  his  purchase  money,  until  Mrs.  Hamilton  had 
executed  the  conveyance,  and  Mrs.  Hamilton  refused  to  execute 
until  she  was  secured  by  the  settlement  of  1821. 

But  it  is  said,  all  this  depends  upon  the  evidence  of  Mr.  Burrowes, 
which,  from  the  circumstances  under  which  it  was  given,  should 
have  but  little  weight  as  against  an  innocent  purchaser.  Perhaps 
I  might  have  yielded  something  to  this  argument,  had  not  a  motion 
been  made  by  the  plaintiffs  to  suppress  his  deposition,  and  on  that 
motion,  an  order  been  made  to  read  the  deposition  of  Burrowes,  first 
giving  the  plaintiffs  liberty  to  cross-examine  him ;  now,  the  effect  of 
that  order  was  to  give  the  same  weight  to  the  evidence  of  Burrowes, 
which  it  would  have  had,  had  it  been  given  regularly  in  the  cause, 
and,  though  the  plaintiffs  did  not  think  proper  to  avail  themselves 
of  the  liberty  to  cross-examine,  yet,  on  that  account,  I  cannot  with- 
draw in  the  slightest  degree  any  weight  or  reliance,  from  that 
evidence,  which  it,  if  regularly  given,  would  have  been  entitled  to. 

I  cannot,  however,  but  remember,  that  the  proof  of  these  facts 
does  not  merely  rest  on  the  parol  testimony  of  Mr.  Burrowes  ;  for 
he,  in  the  course  of  his  evidence,  proved  documents  which  are  now 
before  the  Court,  and  every  one  of  which  support  and  confirm  the 
'387  ]  statements  be  made,  viz.,  the  ^refusal  to  execute  the  deeds  of  pur- 
chase, until  Frederick  Hamilton  executed  the  deed  of  1821 ;  the 
waiving  the  arrears  of  the  annuity  for  100Z.,  and  the  handing  over 
the  deed  of  1815  to'  Bernard.  Such  is  the  nature  of  the  proof 
of  the  considerations,  dehors  the  deed,  which  have  been  relied  on  ; 
and  conceiving  that  those  considerations  are  consistent  with  what 
appears  upon  the  face  of  the  deed,  and  that  they  are,  therefore, 
admissible  to  support  the  deed,  I  should,  if  there  were  nothing  else 
in  the  case,  feel  bound  to  say,  that  the  deed  had  been  sufficiently 
upheld. 

But,  as  to  the  deed  itself,  and  the  considerations  stated  upon  the 
face  of  it,  no  answer  appears  to  me  to  have  been  made  to  the 
argument,  as  to  the  covenant  by  the  trustees.  There  is  a  positive 
covenant  by  the  trustees  on  the  part  of  Mrs.  Hamilton,  that  the 


r  *• 
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maintenance  of  the  children  was  to  be  paid  for  by  Mrs.  Hamilton  ;  Nixon 
now  is  not  that  quite  sufficient  to  take  this  deed  out  of  the  ordinary  Hamilton. 
case  of  voluntary  settlements?  The  covenant  is  not,  that  the 
maintenance  and  support  of  the  children  is  to  come  out  of  the 
annuity  of  600/.,  so  intended  to  be  secured  by  the  said  deed ;  but  it 
is  a  distinct  and  absolute  covenant  for  the  maintenance  and  support 
of  the  children ;  a  covenant  upon  which  the  trustees  would  have  been 
liable,  independently  of  the  payment  of  the  annuity  of  600/.  It  is 
said,  that  no  action  could  have  been  maintained  by  Hamilton  on  that 
covenant,  unless  he  paid  the  annuity  of  600/.,  secured  by  the  said 
deed :  I  cannot  accede  to  this,  for  it  strikes  me,  that  such  action 
would  lie,  and  that  the  party  bringing  it  would  succeed. 

This,  therefore,  alone,  would,  in  my  opinion,  be  quite  sufficient 
to  sustain  this  deed  ;  but  there  is  another  matter  ^appearing  on  the  [  *388  ] 
deed  also  of  some  importance,  namely,  an  agreement  on  the  part 
of  Mrs.  Hamilton,  not  to  put  in  any  claim  for  alimony,  a  demand 
which  ever}'  married  woman  would  be  entitled  to,  and  the  relin- 
quishment of  which  is  a  valuable  consideration. 

I  have  thought  it  right  to  go  fully  into  this  part  of  the  case, 
for  if  the  deed  of  1821  was  voluntary,  any  further  question  in  this 
case  would  be  at  an  end.  I  am,  however,  satisfied,  that  this  deed 
is  not  a  voluntary  one,  and  am,  therefore,  necessitated  to  consider 
the  question  of  notice  which  has  been  so  much,  and  so  ably  argued. 

Before,  however,  I  pronounce  my  final  opinion  on  this  case 
I  shall  take  time  to  look  into  the  authorities.  At  present,  however, 
I  shall  throw  out  what  is  passing  in  my  mind.  Courts  of  justice 
cannot  be  too  cautious  in  meddling  with  titles  under  the  Registry 
Act,  or  in  opening  transactions  upon  the  ground  of  notice.  The 
cases  have  already  gone  far  enough  on  this  point.  In  the  present 
case  I  think  it  is  quite  clear,  that  it  must  be  looked  on  as  one  of 
gross  and  actual  fraud  on  the  part  of  Bernard,  and  I  should  say 
further,  a  fraud  in  the  very  same  transaction.  It  seems,  that  in  the 
year  1821,  immediately  after  the  execution  of  the  deed  in  question, 
Mr.  Burrowes  brought  it  to  the  Registry  Office,  for  the  purpose  of 
having  it  registered,  and  that  on  that  day,  there  being  a  press  of 
business  in  the  office  which  prevented  him  from  getting  the  registry 
completed  at  the  time,  he  imprudently  left  the  deed  in  a  press  in 
the  office,  from  which  it  was  afterwards  purloined.  Now,  if  the  deed 
had  at  that  time  been  registered,  the  present  question  would  never 
have  arisen.  It  is  alleged  on  the  part  of  the  plaintiffs,  *that  it  is  [  *3S9  ] 
not  satisfactorily  proved  that  Bernard  abstracted  the  deed  from  the 
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Nixon        office.     But  can  I  say  that  Bernard  had  nothing  to  Bay  to  the 

Hamilton,    abstraction  of  that  deed  ?  Perhaps  he  himself  did  not  purloin  it,  but 

am  I  not  entitled  to  say  this,  that  the  deed  disappeared  from  the 

office,  and  that  the  purpose,  for  which  it  was  brought  there,  was  in 

consequence  disappointed  ? 

But  what  are  the  facts  upon  which  I  am  called  upon  to  presume 
he  was  a  party  to  the  taking  away  of  that  deed.  Why,  that  Mrs. 
Hamilton,  frustrated  in  the  registry  of  the  deed,  filed  her  bill  in 
this  Court  in  1824,  stating  those  facts,  making  Bernard  a  party 
defendant,  and  charging  him  with  having  subtracted  the  deed, 
and  with  having  it  in  his  possession  ;  and  yet  that  in  that  cause, 
Bernard,  who  is  served  with  process  to  appear  and  answer,  and 
does  in  fact  appear  as  solicitor  for  another  defendant,  Wilton,  never 
puts  in  an  answer  denying  those  allegations,  though  he  lived  till 
1828,  though  he  appeared  in  the  meantime  on  several  contested 
motions,  as  Wilton's  solicitor,  and  as  such  undertook,  and  actually 
put  in  an  answer  for  him  ;  and  lastly,  that  after  his  death,  the  deed 
itself  is  found  among  his  papers.  Can  I  say,  under  these  circum- 
stances, that  it  was  taken  away  innocently,  and  that  Bernard  is 
not  guilty  of  the  alleged  charge,  because  the  defendant  has  not 
examined  Gibbons,  (who,  it  seems,  was  a  clerk  in  the  employment 
of  Bernard  at  the  time,)  to  prove  that  he  was  guilty  of  the  fact. 

However  the  case  is  decided,  I  regret  that  the  loss  must  fall  on 
an  innocent  person.  Batchelor  is  an  innocent  purchaser ;  but  so 
is  Mrs.  Hamilton  likewise.  According  to  the  view  I  have  taken  of 
[  'sao  ]  this  case,  the  question  does  not  rest  *altogether  on  notice,  or  fraud 
to  be  inferred  from  notice ;  but  a  case  of  actual  fraud  is  established 
on  the  part  of  Bernard,  and  though  Batchelor  is  not  conusant  of 
this,  yet,  as  Bernard  is  the  agent  employed  by  Batchelor,  and  the 
person  by  whom  he  negotiated  the  loan,  I  think  that  upon  him, 
rather  than  upon  Mrs.  Hamilton,  should  the  loss  fall. 

It  is  very  difficult  to  make  the  title  of  a  purchaser  depend  on  a 
question  of  constructive  notice.  In  the  case  of  Montford  v.  Scott  (l), 
which  came  before  Lord  Eldon,  on  appeal  from  the  Vice-Chancellor, 
it  has  been  said,  that  Lord  Eldon  dissented  from  the  doctrines  laid 
down  by  Sir  John  Leach  in  that  case,  as  to  notice  being  in  the  very 
same  transaction.  Were  it  a  decision  of  Lord  Eldon  upon  that 
very  point,  I  cannot  say  that  I  am  prepared  to  follow  it ;  but  it  was 
no  such  thing,  he  was  not  called  upon  to  decide  the  question,  as 
he  found  sufficient  in  the  case  to  affirm  the  Vice- Chancellor's  decree 

(1)  24  11.  li.  oo  (T.  &  R.  274). 
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on  different  grounds.     The  expressions  of  Lord  Eldon  in  that  case       Nixon 
as  to  notice,  have  been  much  commented  upon.     I  allude  to  what    Hamilton. 
he  says  of  an  attorney  having  notice  of  a  transaction  in  the  morn- 
ing being  held  by  a  court  of  equity  not  to  have  forgotten  it  in  the 
evening.    It  is  impossible,  looking  at  the  cases,  to  give  any  meaning 
to  those  expressions  of  Lord  Eldon,  unless  in  reference  to  fraud ; 
fraud  must  be  taken  to  be  an  ingredient  which  he  had  in  his  view 
when  he  thus  expressed  himself ;  the  very  short  lapse  of  time,  which 
he  takes  to  illustrate  his  position,  is  almost  conclusive  on  that 
point.     How  can  a  person  imagine  a  professional  man,  having  in 
the  evening  other  than  a  clear  ^knowledge  of  a  transaction  of  that      [  *39i  ] 
kind,  which  had  taken  place  the  morning  of  the  same  day  ?  and  if 
he  had  a  clear  knowledge,  it  becomes  so  fraudulent  on  his  part,  that 
it  is  properly  visitable  on  his  principal. 

Here  by  a  series  of  facts  clearly  established,  a  continuing  know- 
ledge of  Mrs.  Hamilton's  rights  is  beyond  dispute  brought  home 
to  Bernard  ;  the  sale  to  Sir  F.  MacDonnell,  the  negotiations  about 
it,  Bernard's  trusteeship,  the  circumstances  connected  with  the 
registry  of  the  deed,  the  proceedings  in  the  cause  of  Hamilton  v. 
Bernard,  and  the  possession  of  these  very  lands  by  Mrs.  Hamilton, 
at  the  date  of  Batcbelor's  mortgage ;  all  these  several  matters  bring 
to  my  mind  a  moral  conviction,  that  Bernard  was  well  aware,  and 
knew  of  Mrs.  Hamilton's  rights  at  the  period  of  the  negotiation 
with  Batchelor.  I  shall  mention  the  case  again,  after  I  have  had 
an  opportunity  of  looking  into  the  cases. 

The  Lord  Chancellor:  Dec. 8. 

I  have  considered  the  question  of  notice  in  this  case,  and  have 
seen  no  reason  to  change  the  opinion  expressed  by  me  on  a  former 
occasion.  Mr.  Batchelor  is  personally  quite  free  from  any  imputa- 
tion of  fraud ;  but  upon  the  settled  principles  of  this  Court,  he 
must  be  answerable  for  the  fraud  of  his  agent ;  notice  to  the  agent, 
if  in  the  same  transaction,  clearly  affects  the  principal,  and  for 
this  reason,  because  in  such  case  it  is  a  fraud  in  the  agent,  and  his 
fraud  makes  the  principal  cease  to  be  a  purchaser  for  valuable  con- 
sideration, *within  the  meaning  of  the  Begistry  Act ;  and  this  is  [  *392  ] 
the  ground  on  which  Lord  Hardwicee  founds  his  opinion  in  Le  Neve 
v.  Le  Neve  (l) ;  although  it  is  true,  that  he  relies  in  the  former  part 
of  his  judgment  on  this,  that  a  purchaser  with  notice  is  not  within 
the  preamble  of  the  Act,  which  purports  to  give  protection  against 

(1)  3  Atk.  646. 
B.R. — VOL.  LVI.  17 


258  1888.     CH.  (IE.)     2  DR.  &  WAL.  892—398.  [r.e. 


Nixon  secret  conveyances ;  yet,  the  distinct  ground,  on  which  he  rests  his 
Hamilton,  opinion,  is  that  of  fraud.  The  opinion  of  Lord  Eldon,  when  he 
came  to  consider,  in  the  case  of  Mountford  v.  Scott  (1),  upon  the 
decision  of  Sir  John  Leach  (2),  was  rather  a  criticism  on  the 
generality  of  the  rule  laid  down  by  the  Vice- Chancellor,  as  to  the 
necessity  of  the  notice  being  in  the  same  transaction,  than  as  to 
any  real  difference  upon  the  question,  whether  the  notice  to  the 
agent  in  that  case  would  have  affected  the  principal.  Lord  Eldon 
affirmed  the  decree  of  Sir  John  Leach  upon  different  facts ;  but 
he  by  no  means  says,  that  the  case  might  not  have  been  supported 
on  the  other  ground.  He  merely  says,  that  the  Vice-Chancellor 
appears  to  have  proceeded  on  the  notion,  that  notice  to  a  man  in 
one  transaction,  cannot  be  taken  to  be  notice  to  him  in  another 
transaction ;  and  that  in  that  view  of  the  case,  it  might  fall  to  be 
considered,  whether  one  transaction  might  not  follow  so  close  upon 
the  other,  as  to  render  it  impossible  to  give  him  credit  for  having 
forgotten  it ;  and  he  then  says,  "  I  should  be  unwilling  to  go  so  far 
as  to  say,  that  if  an  attorney  has  notice  of  a  transaction  in  the 
morning,  he  shall  be  held  in  a  court  of  equity  to  have  forgotten  it 
in  the  evening ;  it  must  always  depend  on  the  circumstances." 
The  meaning  of  this  cannot  be  otherwise  than  this,  that  if  from 
[  *3J3  ]  the  circumstances  of  the  *case,  it  satisfactorily  appeared,  that  the 
attorney,  at  the  time  of  the  second  transaction,  had  full  knowledge 
and  recollection  of  the  first  transaction,  it  was  fraudulent  in  him  to 
conceal  it  from  his  principal ;  and  if  so,  the  principal  should  not 
be  at  liberty  to  derive  a  benefit  from  the  fraud  of  his  attorney,  and 
that  there  was  no  abstract  rule,  that  the  knowledge,  which  it  was 
fraudulent  in  the  attorney  to  conceal  from  his  principal,  must  be 
acquired  in  the  same  transaction.  However  acquired,  if  it  existed 
at  the  time  of  the  second  transaction,  it  was  a  fraud  to  conceal  it, 
and  this  fraud  of  the  attorney  should  be  visited  on  his  principal. 
The  case  of  Toiduiin  v.  Steere  (3),  was  decided  by  Sir  William 
Grant  on  the  dame  principle.  There  a  person  of  the  name  of 
Mark  Daniel  was  the  agent  in  the  purchase  of  an  annuity  in  1805, 
and  continued  to  pay  it  down  to  the  purchase  of  the  estate  by  the 
defendant  in  1812.  He  had,  therefore,  as  Sir  William  Grant  states 
it,  complete  and  continued  notice  of  the  existence  of  the  annuity, 
and  actual  notice  to  him  was  constructive  notice  to  those,  on  whose 
account  the  purchase  was  made. 

(1)  24  R.  R.  55  (T.  &  R.  274).  (3)  17  R.  R.  67  (3  Mer.  210). 

(2)  18  R.  R.  189  (3  Madd.  34). 
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A  case  of  Smith  v.  Smith  (i),  which  was  decided  by  me  in  January,  Nixon 
1834,  has  been  also  referred  to.  I  decided  in  that  case,  that  a  Hamilton. 
purchaser  in  1785  was  not  to  be  affected  by  a  knowledge  acquired 
by  his  agent  in  1776.  It  appears  from  the  report,  that  I  stated, 
that  "  from  the  authorities,  it  was  to  be  collected,  that  the  know- 
ledge of  an  agent  to  affect  his  principal  with  notice,  must  be  a 
knowledge  derived  from  one  and  the  same  transaction."  If  this 
proposition  meant,  that  the  knowledge  acquired  by  the  agent  in  the 
♦first  transaction,  could  not  by  any  evidence,  however  strong  and  [*39i] 
clear,  or  under  any  circumstances,  however  cogent,  be  brought  into 
connexion  with  the  second  transaction,  so  as  to  affect  the  principal 
with  notice,  the  proposition  clearly  was  not  true.  If  on  the  other 
hand,  it  only  asserted,  that  the  mere  circumstance  of  a  knowledge 
acquired  in  a  former  transaction  should  not  affect  the  principal 
with  notice,  as  it  would  if  acquired  in  the  same  transaction,  the 
proposition  appears  to  me  to  be  true,  and  in  that  sense  only  could 
it  be  requisite  to  the  decision,  which  was  made  in  the  case.  The 
first  and  second  transactions  were  separated  by  an  interval  of  nine 
years ;  and  the  circumstance  which  was  relied  on  as  fixing  the 
continuing  knowledge  on  the  agent,  namely,  his  having  been  a 
trustee  in  a  deed  of  1777,  did  not  imply  any  knowledge  on  his 
part  of  the  deed  of  1776,  and  so  it  is  stated  in  the  judgment 
pronounced  in  that  case. 

I  think,  therefore,  I  am  at  liberty  to  say,  without  disputing  the 
authority  of  that  case,  or  of  any  doctrine  laid  down  therein,  as 
bearing  on  the  decision  in  it,  that  knowledge,  acquired  in  a  former 
transaction,  may  be  so  clearly  brought  home,  and  its  continuance 
so  clearly  proved,  as  to  make  it  fraudulent  to  conceal  it,  and  that 
such  fraud  is  visitable  on  the  principal. 

That  the  circumstances  of  the  present  case  were  such,  as  incon- 
testably  to  fasten  on  Bernard  not  only  knowledge  and  trusteeship 
as  to  the  rights  of  Mrs.  Hamilton,  but  the  continuance  of  that 
knowledge  down  to  the  time  of  his  agency  for  Batchelor,  I 
endeavoured  to  show  on  a  former  day,  when  I  stated  my  opinion 
as  to  the  rights  of  the  parties,  and  the  facts  of  the  case.  I  shall 
not  now  repeat  them,  I  *shall  only  say,  that  they  remain  altogether  [  *395  ] 
unaltered,  and  further,  that  independently  of  the  arguments  and 
evidences  of  fraud,  as  growing  out  of  notice,  either  actual  or  con- 
structive, of  the  rights  of  the  former  purchaser,  there  is  convincing 
evidence  here  of  the  actual  fraud  of  the  agent,  in  preventing  the 

(1)  2  Law  Rec.  N.  S.  157. 
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Kizox        registry  of  the  deed  of  the  26th  of  September,  1821,  prior  to  the 
Hamilton,    registry  of  the  deed  of  the  mortgagee,  and  that  he  most  on  that 
ground  alone  be  affected  by  the  fraud  of  his  agent. 


i8*».  GLTtLY  v.  GURLY. 

Jan.  20,  21. 
Frb.  IS.  (2  Dr.  &  Wal.  463—482.) 


Lord  [For  the  report  of  this  case  on  appeal  to  the  House  of  Lords  see 

pL  l!c""    54  B-  R'  17°  (8  CL  *  Fin- 748) J 

[463] 


i^o.  STEELE   v.  MITCHELL. 

June  4.  o.  f», 

25.  (2  Dr.  &  Wal.  568—598.) 

j^r(j  A.,  wiped  of  an  undivided  moiety  of  Whiteacre,  held  under  a  lease  for 

Plunk et.  lives  renewable  for  ever,  conveys  it  on  his  marriage  in  1775,  to  the  use  of 

!'•('•  his  first  and  other  sons,  reserving  to  himself  a  power  of  leasing  for  three 

[  368  ]  lives.     A.  having  subsequently  purchased  the  other  undivided  moiety  of 

the  renewable  lease  for  lives  of  Whiteacre,  in  1785,  leased  the  entirety  of 
Whiteacre  to  B.  for  lives  renewable  for  ever.  In  1797,  on  the  marriage 
of  G.,  A.'s  eldest  son.  A.  and  G.  were  parties  to  a  settlement  which  recited 
the  original  lease  and  stated  that  the  entirety  thereof  was  legally  vested  in 
A.,  and  by  the  same  settlement  the  entirety  of  Whiteacre  was  conveyed  by 
A.  to  the  use  of  A.  for  life,  remainder  to  the  use  of  G.  for  life,  remainder 
to  the  use  of  such  of  the  sons  of  G.  as  G.  should  appoint  to,  and  A.  in  his 
covenant  against  incumbrances,  excepted  leases  bona  fide  made  by  him,  and 
G.,  who  was  a  party  to  the  settlement,  concurred  in  a  corresponding  covenant 
for  further  assurance  except  the  said  leases.  G.  having  appointed  White- 
acre  to  his  son  W.,  died  in  the  life-time  of  A.,  leaving  W.  his  eldest  son 
him  surviving.  On  the  death  of  A.,  W.  filed  his  bill  to  set  aside  the  lease 
of  that  moiety  of  Whiteacre  comprised  within  the  settlement  of  1775,  as 
contrary  to  A.'s  leasing  power:  Held,  that  W.,  as  claiming  under  the 
settlement  of  1797,  was  bound  by  the  lease  of  1785,  and  could  not  set 
it  aside. 

By  indenture  of  the  9th  of  March,  1710,  the  lands  of  Ballincord 
and  Ballyconoge,  were  demised  by  Sir  A.  Shane  to  E.  Lawrenson, 
his  heirs  and  assigns,  for  lives  renewable  for  ever.  In  October, 
1775,  a  moiety  of  the  interest  of  the  said  E.  Lawrenson,  under  said 
lease  being  vested  in  Bichard  Steele,  he,  upon  his  marriage  with 
Anne  Phillips,  conveyed  the  said  undivided  moiety  to  trustees,  to, 
amongst  other  uses,  the  use  of  himself  for  life,  with  remainder, 
after  the  usual  limitations  to  preserve  contingent  remainders,  to  the 
use  of  his  first  and  other  sons  in  tail  male;  this  settlement  con- 
tained amongst  other  provisoes,  one  enabling  Bichard  Steele,  during 
his  life,  to  lease  the  said  undivided  moiety,  or  any  parts  thereof,  for 
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any  term  not  exceeding  three  lives,  or  thirty-one  years — "provided       Steele 
he  had  then  such  interest  or  terms  in  such  lands  so  to  be  set,  and    Mitchell. 
provided  such  leases  were  made  in  possession,  and  not  in  reversion 
or  remainder,  and  so  as  upon  every  such  lease  so  to  be  made,  there 
was  reserved  the  full  and  best  improved  rent  that  could  be  reason- 
ably had  or  got  for  the  same,  and  so  as  such  lease  or  leases  were 
made  without  *fine  or  income,  and  not  dispunishable  of  waste,  and       [  *66»  J 
so  as  there  were  contained  in  every  such  leases,  clauses  of  distress 
and  re-entry,  and  that  counterparts  of  such  leases  were  executed 
by  the  respective  lessee  and  lessees  to  whom  such  leases  should 
be  so  made." 

This  settlement  was  duly  registered  in  November,  1775,  imme- 
diately after  the  solemnization  of  the  marriage  between  the  said 
Richard  Steele  and  Anne  Phillips. 

The  other  undivided  moiety  of  the  lands  of  Ballincord  and 
Ballyconoge,  belonged  at  the  date  of  the  above  settlement  to 
William  Brereton.  In  1777  William  Brereton  mortgaged  his 
undivided  moiety  to  the  said  Richard  Steele,  to  secure  a  sum  of 
500Z.,  and  in  1782  he  sold  to  the  said  Richard  Steele  his  equity  of 
redemption  in  his  moiety.  Both  the  mortgage  of  1777,  and  the 
conveyance  of  the  equity  of  redemption  were  duly  registered, 
immediately  after  the  periods  at  which  they  were  respectively 
executed. 

In  1785  Richard  Steele  being  then  tenant  for  life  of  one  undivided 
moiety,  with  a  power  to  lease  for  three  lives  or  thirty -one  years, 
and  owner  in  quasi  fee  of  the  other  undivided  moiety,  made  a  lease 
dated  the  4th  of  April,  1785,  whereby  he  professed  to  demise  to 
Thomas  Mitchell  the  entire  of  the  said  lands  of  Ballincord  and 
Ballyconoge,  for  three  lives,  with  a  covenant  for  perpetual  renewal : 
by  this  lease  Richard  Steele  covenanted  for  quiet  enjoyment  against 
any  acts,  by  himself,  his  heirs,  or  assigns,  or  any  other  person 
lawfully  claiming  by,  from,  or  under  him :  there  were  also  the 
usual  clauses  of  distress  and  entry  inserted  in  it ;  a  counterpart 
was  executed  by  Thomas  Mitchell ;  the  lease  was  not  registered 
until  1794. 

In  1797,  George  Steele,  who  was  the  eldest  son  of  the  marriage,  [  570  ] 
attained  his  age  of  twenty-one  years.  He  intermarried  with 
Dorothea  Armstrong,  and  previous  to,  and  in  contemplation  of  that 
marriage,  a  settlement  was  executed.  This  settlement  was  made 
between  the  said  Richard  Steele  of  the  first  part,  the  said  George 
Steele  of  the  second  part,  William  Armstrong,  Esq.,  and  Dorothea 


262  1840.     CH.  (IB.)     2  DB.  &  WAL.  570—571.  [r.r. 

Stkelk  Armstrong,  his  daughter,  of  the  third  part,  Samuel  Phillips,  Esq., 
Mitchell.  and  the  Bev.  A.  Armstrong,  clerk,  of  the  fourth  part,  and  Thomas 
Lanagan,  and  Richard  Vicars,  Esqs.,  of  the  fifth  part,  and  after 
reciting  the  original  lease,  under  which  the  entire  of  the  said  lands 
of  Ballincord  and  Ballyconoge  was  held,  and  that  all  the  estate 
and  interest  held  under  said  original  lease,  was  then  legally  vested 
in  the  said  Richard  Steele,  who  had  lately  obtained  a  renewal  of 
the  said  lands,  and  after  reciting  certain  other  leasehold  properties 
of  Bichard,  and  further  reciting  the  intended  marriage,  and  that 
1,500J.,  the  portion  of  Dorothea  Armstrong,  had,  with  the  consent 
of  Bichard  Steele,  been  paid  to  George  Steele,  it  witnessed,  that 
Bichard  Steele  conveyed  the  lands  therein  mentioned,  upon  trust 
as  to  certain  parts  thereof  for  George  Steele  for  life,  with  certain 
limitations  over  ;  and  as  to  other  parts  thereof,  including  the  lands 
of  Ballincord  and  Ballyconoge,  upon  trust,  to  pay  to  Dorothea 
Armstrong,  out  of  a  moiety  of  the  said  lands  of  Ballincord  and 
Ballyconoge,  and  the  other  lands,  a  jointure  of  1501.  per  annum, 
and  subject  as  aforesaid  in  trust  as  to  all  said  lands  for  Bichard 
Steele  for  life,  and  from  and  after  his  death,  then,  as  to  all  the  said 
lands,  except  one  undivided  moiety  of  the  said  lands  of  Ballincord 
and  Ballyconoge,  (which  said  moiety  was  limited  or  settled  upon 
Anne  Steele,  the  wife  of  the  said  Bichard,  in  case  she  should 
[  *57i  ]  survive  him  for  her  *jointure),  and  from  and  after  her  death,  in 
trust  to  the  use  of  George  Steele  for  life,  with  remainder  to  such 
one  or  more  of  the  sons  of  the  intended  marriage,  and  for  such 
estates,  as  the  said  George  Steele  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  to  the  first  son  of  the  said  intended 
marriage,  who  should  obtain  the  age  of  twenty-one  years,  his  heirs 
and  assigns.  This  settlement  contained  an  ordinary  leasing  power 
for  the  tenants  for  life,  when  in  possession,  to  lease  for  two  lives  or 
twenty-one  years.  The  covenant  against  incumbrances  by  Bichard 
Steele,  had  the  following  exception :  "  save  and  except  the  rents, 
fines  for  renewal,  reservations,  and  covenants,  mentioned  and  con- 
tained in  the  said  several  leases  hereinbefore  recited,  and  save  and 
except  the  several  leases  to  the  undertenants  of  the  said  towns, 
lands,  and  premises,  heretofore  fomfifidc  made."  The  covenant  for 
further  assurance  was  made  by  Richard  and  George  Steele,  each 
for  himself,  his  heirs,  &c,  and  contained  the  following  exceptions 
as  to  parties  claiming  under  them,  or  either  of  them,  "  except  the 
lessees  in  such  leases  as  aforesaid,  for  and  in  respect  only  of  such 
excepted  leases." 
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In  1803  Richard  Steele  obtained  another  renewal  of  said  lands       Steele 
of  Ballincord  and  Ballyconoge,  to  himself,  for  the  lives  of  three    Mitchell. 
persons,  one  of  whom,  John  Steele,  is  still  living. 

In  1809  George  Steele  died,  having  first  executed  the  power 
created  by  the  settlement  of  1797,  in  favour  of  his  eldest  son 
William  Armstrong  Steele,  by  giving  him  an  estate  in  quasi  tail  in 
said  lands  of  Ballincord  and  Ballyconoge. 

In  1812  Richard  Steele  executed  a  renewal  of  the  lease  of  1785.       f  572  ] 
This  renewal  recited  the  original  lease  of  1785,  to  be  a  lease  of  the 
5th  of  April,  1795 ;  it  was  made  in  pursuance  of  the  covenant  for 
renewal  in  the  original  lease,  and  declared  to  be  subject  to  the 
conditions,  agreements,  &c,  therein  contained. 

In  1820  Richard  Steele  again  renewed  with  the  Mitchells ;  this 
renewal  contained  a  similar  [incorrect]  recital  as  to  the  date  of  the 
original  lease. 

In  1835  Richard  Steele,  who  survived  Anne  Steele,  his  wife,  and 
Dorothea  Steele,  the  wife  of  George  Steele,  died,  and  in  1836, 
William  Armstrong  Steele  being  then  entitled  under  the  settlement 
of  1797,  and  the  appointment  of  1809,  to  an  estate  in  quasi  tail  in 
the  entire  of  the  lands  of  Ballincord  and  Ballyconoge,  obtained 
renewals  thereof  from  the  parties  seised  of  the  reversion. 

In  1837  William  A.  Steele  executed  a  deed  barring  the  entail 
created  by  George  Steele,  his  father,  when  exercising  his  power. 

In  1837  William  A.  Steele  brought  an  ejectment  against  Thomas 
Mitchell,  the  then  representative  of  the  lessee  in  the  lease  of  1785, 
but  being  unable  to  succeed  in  that  ejectment,  by  reason  of  the 
legal  estate  granted  to  Mitchell  in  the  renewal  of  1820,  he  filed,  on 
the  3rd  of  November,  1838,  his  bill  setting  out  the  several  deeds 
and  facts  as  hereinbefore  stated,  and  charging  that  the  lease  of 
1785  was  made  at  a  gross  undervalue,  and  that  the  same,  and  the 
renewals  thereof,  were  fraudulent  and  void  as  against  him,  not  only 
*on  account  of  the  undervalue,  but  inasmuch  as  they  were  made  [  *573  ] 
contrary  to  the  leasing  powers,  and  further  that  the  renewals  were 
void,  inasmuch  as  no  counterparts  thereof  were  executed,  neither 
were  any  powers  of  distress  and  re-entry  inserted  therein,  nor  had 
they  been  made  without  fine,  and  in  possession.  The  bill  also  con* 
tained  charges  of  waste,  and  some  statements  as  to  his  absence  on 
foreign  service,  to  excuse  the  delay  in  proceeding ;  the  prayer  was, 
"  that  the  said  defendants,  and  each  of  them,  may  answer  the 
premises,  and  that  the  said  lease  of  1785,  and  the  said  renewals 
thereof  as  aforesaid,  as  to  one  undivided  moiety  of  the  said  lands 
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Steele  and  premises,  may  be  declared  as  not  warranted  by  the  said  leasing 
Mitchell,  power  contained  in  said  settlement  of  1775,  but  fraudulent  and 
void  as  against  plaintiff,  and  that  an  injunction  may  issue  to  put 
plaintiff  into  possession  of  such  undivided  moiety,  and  that  an 
account  be  taken  of  the  profits  of  the  said  lands  since  the  1st  of 
November,  1837,  and  the  value  of  the  timber  cut  and  sold  therein 
at  any  time  by  the  defendant  Thomas  Mitchell,  not  theretofore 
registered,  and  that  the  plaintiff  may  be  declared  entitled  to  such 
portions  of  the  said  sum  as  may  remain  after  all  just  and  proper 
allowances  and  deductions  thereout,  and  that  the  said  Thomas 
Mitchell  be  directed  and  ordered  to  bring  in  the  same  into  Court, 
or  pay  the  same  to  plaintiff  within  a  short  time  to  be  named  by 
this  honourable  Court,  and  that  in  the  mean  time  the  said  Thomas 
Mitchell  may  be  restrained  and  enjoined  by  the  order  and  injunc- 
tion of  this  honourable  Court,  from  cutting  any  more  timber 
growing  on  said  premises,  and  not  registered  as  aforesaid,  or 
otherwise  committing  any  spoil  or  waste  therein.' ' 
[  *674  ]  On  the  16th  of  February,  1839,  the  defendant  Mitchell  *filed  his 

answer,  and  thereby,  after  insisting  that  the  rent  reserved  in  the 
lease  of  1785,  was  the  best  and  most  improved  rent  that  could  at 
the  time  have  been  gotten  for  the  lands,  and  denying  the  waste, 
he  submitted,  that  neither  the  original  lease  of  1785,  nor  any 
renewal  thereof  was  void,  upon  any  of  the  grounds  in  the  said 
bill  alleged.  The  answer  then  proceeded  thus :  "  saith  that  said 
Richard  Steele  the  lessor  therein,  did  thereby  for  himself,  his 
heirs,  and  assigns,  covenant  and  agree  with  and  to  said  Thomas 
Mitchell,  the  lessee  therein,  his  heirs,  and  assigns,  that  he  the 
said  Thomas  Mitchell,  his  heirs,  and  assigns,  paying  t::e  rent, 
and  performing  the  covenants  therein  mentioned,  should  peaceably 
and  quietly  have,  hold,  and  enjoy  the  said  demised  premises,  and 
every  part  thereof,  without  the  disturbance  or  hindrance  of  the 
said  Richard  Steele,  his  heirs,  and  assigns,  or  any  person  lawfully 
claiming  from  or  under  him,  and  that  said  lease  also  contained 
a  covenant  for  further  assurance  on  the  part  of  the  said  Richard 
Steele.  Saith  that  supposing,  but  not  admitting,  that  the  said 
lease  so  sought  by  the  plaintiff's  bill  to  be  impeached,  was  made 
contrary  to  any  leasing  power,  enabling  or  restraining  the  said 
Richard  Steele,  the  lessor  therein,  and  was  void  as  to  one  moiety 
of  the  lands  therein  comprised,  yet,  that  defendant,  in  case  he 
should  be  deprived  of,  or  evicted  by  plaintiff  from  a  moiety  of  the 
said  lands,  would  have  a  right  to  be  reimbursed  for  any  loss  he 
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might  sustain  thereby  out  of  the  assets,  real  and  personal  of  the       Steele 

said  Richard  Steele,  and  that  as  the  moiety  of  the  said  lands  pur-     Mitchell. 

chased  by  the  said  Richard  Steele,  from  the  said  William  Brereton, 

after  the  date  of  the  said  supposed  settlement,  was  not  bound  by 

the  alleged  trusts  thereof,  nor  the  said  Richard  Steele  restrained 

thereby  from  making  such  lease  as  he  thought  fit  *of  said  lands,       [  *575  ] 

the  reversion  of  said  moiety,  and  the  rent  iucident  thereto,  ought, 

as   defendant   submits,  independent  of  any  other  assets,  real   or 

personal,  of  the  said  Richard  Steele,  to  be  deemed  assets  in  the 

hands  of  the  plaintiff,  bound  by  said  covenants,  and  liable  to  make 

compensation  in  the  event  aforesaid  to  defendant." 

By  a  consent  in  the  cause,  it  was  admitted  that  the  lands,  in  the 
pleadings  mentioned,  were  at  the  respective  times  of  the  respective 
dates,  and  executions  of  the  indentures  of  renewal  of  the  29th 
of  October,  1812,  and  3rd  of  February,  1820,  of  a  greater  annual 
value  to  a  solvent  tenant,  than  the  annual  rent  reserved  and  made 
payable  by  said  indentures  of  renewal  respectively,  and  that  said 
rent  was  not  the  best  and  most  improved  rent  that  could  at  the 
respective  times  be  had  or  gotten  for  said  lands  on  a  freehold  lease 
or  otherwise,  from  a  solvent  tenant  without  taking  a  fine. 

There  was  no  evidence  of  undervalue  as  to  the  lease  of  1785. 

Mr.  Warren,  Mr.  T.  B.  C.  Smith,  and  Mr.  Napier,  for  the 
plaintiff : 

The  settlement  of  1775  cut  down  the  estate  of  Richard,  in  a 
moiety  of  the  lands  comprised  within  the  lease  of  1710,  to  a  life 
estate,  and  as  to  that  moiety,  the  defendant  who  claims  under 
Richard,  could  have  no  right  beyond  the  life  estate  of  Richard,  or 
the  continuance  of  a  lease  executed  by  Richard  in  pursuance  of  the 
power  given  to  him  by  that  settlement.  The  lease  of  1785,  so  far 
as  the  covenant  for  perpetual  renewal  goes,  was  not  a  due  execution 
of  that  power,  and  to  that  extent  we  here  complain  of  it. 

The  circumstances  which  have  occurred  preclude  the  party  from       [  576  ] 
relief  at  law,  but  it  is  quite  settled,  that  if  a  lease  be  made  contrary 
to  a  power,  and  that  there  are  facts  in  the  case  which  interfere  with 
obtaining  relief  at  law,  this  Court  will  interpose,  and  by  a  species    * 
of  equitable  ejectment,  restore  the  possession  of  the  party  entitled 
to  it. 

Two  defences  have  been  set  up  by  the  answer,  and  a  third  has 
been  suggested  at  the  Bar.  Those  relied  upon  in  the  answer  are, 
first,  a  right  to  compensation  as  against  Richard  Steele's  assets; 
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Steele       and  secondly,  a  confirmation  by  the  settlement  of  1797  (l).     As  to 
Mitchell,     the  first,  the  real  and  personal  representatives  of  Richard  Steele 
not  being  before  the  Court,  it  would  be  impossible  to  entertain  it. 

[On  the  second  ground,  that  of  confirmation,  they  cited  Cockerell 
v.  Cholmondoley  (2),  and  other  cases,  showing  that  confirmation 
depended  upon  intention.  On  the  third  ground  of  defence  they 
cited  Dashwood  v.  Peyton  (3),  Dillon  v.  Parker  (4)  and  other  cases, 
to  show  that  a  clear  intention  was  necessary  to  raise  a  case  of 
election. 

[  "81  ]  Mr.  Jr.  Brooke,  Mr.  Collins,  and  Mr.  Lewis  for  the  defendant : 

*  *  The  principle  to  be  deduced  from  Taylor  v.  Stibbert  (6) 
[  *582  ]  is,  *that  if  a  party  make  a  lease  which  his  estate  does  not 
warrant,  and  covenant  with  his  lessee  for  peaceable  enjoyment  and 
indemnity,  then  a  court  of  equity  will  not  allow  any  person  who 
takes  an  estate  by  way  of  gift  or  benefit  from  him,  (though  other- 
wise clearly  entitled  to  do  so),  to  impeach  or  set  aside  that 
lease.  *  *  Could  any  thing  more  inequitable  be  conceived,  than 
that  a  son  who  receives  a  moiety  of  his  estate,  of  the  free  gift  of  his 
father,  should  be  allowed  to  cast  a  heavy  charge  upon  the  assets  of 
his  father,  because  the  father  omitted  to  have  inserted  in  the  deed  of 
gift  a  stipulation  in  express  terms,  to  the  effect,  that  the  son  should 
not  set  aside  the  acts  of  the  father,  relative  to  the  son's,  as  thereby 
he  would  encumber  the  other  parts  of  the  father's  estates.  *  *  * 
[  583  ]  The  plaintiff  here  claims  under  George  Steele,  and  as  George 

derives  from  Richard,  it  follows  that  the  plaintiff  must  claim  under 
Richard,  and  if  so,  there  can  be  no  doubt  that  the  authorities  go 
the  full  length  of  deciding,  that  the  plaintiff  is  a  person  whose 
eviction  will  render  the  assets  of  Richard  liable. 

[On  this  point  they  cited  Hard  v.  Fletcher  (6),  Evans  v.  Vaityhan  (7). 
[  587  ]  By  the  settlement  of  1797,]  to  which  George  is  a  party,  and  a 

grantee,  and  in  which,  be  it  remembered,  Richard  alone  is  the 
conveying  party,  Richard  covenants  for  quiet  enjoyment  most  fully, 
save  as  to  the  leases  then  existing ;  that  is,  he,  with  the  assent,  and 
we  must  take  it  in  pursuance  of  his  contract  with  George,  excepts 
those  leases  out  of  the  estate  which  he  conveys.  But  it  is  on 
the  fact  of  this  lease  being  excepted  out  of  the  operation  of  the 

(1)  The  third  defence  suggested  at  (4)  18  R.  R.  72  (1  Swanst.  359). 
the  Bar  was  that  the  settlement  of  (5)  2  R.  R.  278  (2  Ves.  Jr.  445). 
1797  raised  a  case  of  election.  (6)  1  Doug.  43. 

(2)  36  R.  R.  16  (1  Russ.  &  My.  418).  (7)  28  R.  R.  250   (4  B.  &  C.  261 ; 

(3)  11  R.  R.  145  (18  Ves.  27).  6  Dowl.  &  Ry.  349). 
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settlement,  rather  than  upon  any  covenant,  that  we  rely  in  this  argu-       Steele 
ment;  George  Steele  must  betaken  to  have  had  notice  of  this  lease.     Mitchell. 
Lord  Bosslyn  and  Lord  Bedesdale  have  both  held,  that  possession 
is  quite  sufficient  to  affect   the   purchaser  with  notice,  and   this 
doctrine  is  not  obsolete,  for  we  find  it  followed  in  later  cases :  Allen 
v.  Anthony  (l),  Daniels  v.  Davison  (2),  Doe  v.  Archer  (3).     *     *     * 

Mr.  Napier,  in  reply.     *     *     *  [  588  ] 

The  Lord  Chancellor:  June 25. 

(His  Lordship  after  stating  the  prayer  of  the  bill,  proceeded  to        [  590  ] 
say:) 

The  material  facts  of  this  case  are  these  : 

Richard  Steele,  the  grandfather  of  the  plaintiff,  being  seised  for 
lives  renewable  for  ever  of  one  moiety  of  the  lands  of  Ballincord 
and  Ballyconoge,  by  settlement  of  the  26th  of  October,  1775,  on 
his  marriage,  limited  these  lands  to  trustees,  to  the  use  of  himself 
for  life,  remainder  to  his  first  and  every  other  son  in  tail,  remainder 
to  himself  in  fee.  This  settlement  contained  a  leasing  power  to 
Bichard  for  any  term  not  exceeding  three  lives,  or  thirty-one 
years,  at  the  full  improved  rent,  and  not  dispunishable  of  waste ; 
these  are  the  only  restrictions  material  to  the  present  question. 
His  interest  is  described  in  the  deed  of  1775,  as  one  undivided 
moiety,  or  half  part,  of  the  lands  of  Ballincord  and  Ballyconoge. 

George  Steele  was  the  eldest  son  of  that  marriage,  and  as  such,  [  591  ] 
was  entitled  to  a  quasi  estate  in  tail  in  remainder,  expectant  on  the 
life  estate  of  his  father.  Subsequently  to  the  execution  of  the 
settlement,  Bichard  Steele  became  entitled  by  virtue  of  purchases 
under  deeds  of  October,  1777,  and  1782,  to  the  other  moiety  of 
these  two  denominations,  and  thereupon  absolutely  entitled  to 
make  a  valid  lease  of  the  entire  of  those  lands,  without  any  restric- 
tion ;  subject  however,  to  the  right  of  George,  the  remainder-man 
in  the  deed  of  1775,  to  defeat,  on  the  death  of  his  father,  any  lease 
of  that  moiety  which  was  affected  by  the  deed  of  1775,  and  which 
was  not  warranted  by  the  leasing  power  contained  in  it. 

The  parties  being  so  circumstanced,  Bichard  by  lease  of  the 
4th  of  April,  1785,  demises  these  lands  of  Ballincord  and  Bally- 
conoge, to  Thomas  Mitchell  for  three  lives  therein  named,  and  for 
the  lives  of  such  persons  as  should  for  ever  thereafter  be  added 

(1)  Id  R.  R.  113  (1  Mer.  282).  (3)  1  Bos.  &  P.  o31. 

(2)  10  H.  R.  171  (16  Vts.  249). 
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Steele  thereto,  at  the  rent  of  121/. ;  and  this  lease  contains  a  covenant  on 
Mitchell,  the  Par^  °f  Richard,  his  heirs  and  assigns,  that  Thomas  Mitchell, 
his  heirs  and  assigns,  should  hold  the  premises,  without  the 
disturbance  of  Richard,  his  heirs  and  assigns,  or  any  other  person 
lawfully  claiming  under  him  ;  and  also  a  covenant  on  the  part  of 
Richard,  his  heirs  and  assigns,  for  further  assurance.  This  lease 
has  no  reference  to  the  settlement  of  1775,  nor  does  it  profess  to  be 
executed  in  pursuance  of  any  power,  or  to  make  any  distinction 
between  the  moiety  under  settlement,  and  the  moiety  subsequently 
acquired,  but  purports  to  be  an  absolute  grant  of  the  entire,  by 
virtue  of  his  interest.  It  is  clear  that  this  lease,  so  far  as  it 
purported  to  give  an  interest  beyond  the  three  lives  named  in  it, 

[  *r>92  ]  was  not  *  warranted  by  the  power,  and  that  on  Richard's  death, 
George  the  remainder-man,  or  those  deriving  under  him,  would  be 
entitled  to  avoid  it.  It  is  equally  clear,  that  if  the  possession  of 
Mitchell  under  the  lease  was  evicted  by  Richard,  or  by  any  person 
deriving  under  him  or  his  act,  the  assets  of  Richard,  real  and 
personal,  would  be  answerable  to  the  party  so  evicted,  to  make 
compensation  for  the  loss  sustained  by  such  eviction. 

The  rights  and  liabilities  of  Richard,  and  of  the  persons  claiming 
under  the  deed  of  1775,  being  so. circumstanced,  a  deed  bearing 
date  the  4th  of  November,  1797,  was  executed  by  Richard  and  his 
eldest  son  George,  on  the  marriage  of  the  latter.  This  deed  recites 
that  the  interest  in  the  lands  of  Ballincord  and  Ballyconoge,  was 
derived  under  a  lease  for  lives  renewable  for  ever,  made  to  Edward 
Lawrenson,  and  that  all  the  interest  of  Lawrenson  became  by 
mesne  conveyances  legally  vested  in  Richard  Steele,  and  that  he 
had  lately  obtained  a  renewal  in  his  own  name,  and  was  then 
seised  and  possessed  of  the  said  lands,  by  virtue  of  the  said  lease, 
and  the  several  renewals  thereof ;  it  then  recites  the  title  of 
Richard  to  three  other  leasehold  properties,  which  he  sets  out  by 
name,  and  then  the  deed  proceeds  to  convey  to  the  trustees  the 
lands  of  Ballincord  and  Ballyconoge  (and  the  three  other  properties), 
to  hold  for  all  the  lives  in  the  said  three  leases,  and  for  those  to  be 
added  to  the  leases  of  Ballincord  and  Ballyconoge,  by  virtue  of  the 
covenant  for  perpetual  renewal  therein,  to  the  use  of  George  (the 
son)  for  life,  as  to  certain  of  the  leaseholds  therein  mentioned  ; 
then  to  secure  a  jointure  for  the  wife  of  the  said  George;  remainder 
to  Richard  for  life,  remainder  as  to  all  (subject  to  the  jointure),  to 

[  •:»93  ]  the  use  of  George  for  life,  remainder  *to  such  one  or  more  of  the 
sons  of  George  as  he  should  appoint  as  therein  mentioned,  and  in 
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default  of  such  appointment,  to  the  first  and  other  sons  of  George       Steele 
in  tail,  remainder  in  default  of  such  issue  to  Bichard  in  fee.     Then    Mitchell. 
follows  a  covenant  by  Bichard  for  the  title  to  those  lands  so  con- 
veyed against  all  charges  and  incumbrances  executed  by  Bichard, 
or  any  persons  claiming  under  him,  save  and  except  the  several 
leases  theretofore  bond  fide  made. 

George  died  in  the  lifetime  of  his  father,  in  the  year  1809,  and 
there  is  no  allegation  that  he  did  not  enjoy  the  lands  granted  to 
him  by  the  deed  of  1797.  Bichard  died  in  1885.  It  is  not  alleged 
that  the  plaintiff  did  not  thereupon  obtain  possession  of  all  the 
property  granted  to  him  by  the  deed  of  1797,  expectant  on  the 
death  of  his  father  and  grandfather,  and  the  bill  states  his  receipt 
of  the  rent  reserved  by  the  lease  of  1785  (this  being  as  to  one-half  of 
it,  the  rent  issuing  out  of  the  moiety  to  which  plaintiff  was  entitled 
only  under  the  deed  of  1797).  Under  these  circumstances  the 
plaintiff  having  ineffectually  proceeded  by  ejectment,  filed  the 
present  bill  in  1888,  praying  that  the  lease  of  1785,  as  to  one 
undivided  moiety  of  it,  might  be  declared  as  not  warranted  by  the 
leasing  power  in  the  settlement  of  1775,  and  for  an  injunction  to 
put  him  into  possession  of  said  undivided  moiety,  and  an  account 
of  the  rent  of  the  lands  (of  the  entire  rent)  since  1837,  and 
of  the  value  of  timber  cut,  and  for  an  injunction  against  waste. 
The  bill  contains  charges  of  the  lease  of  1785,  being  at  an  under- 
value, and  of  waste  committed  by  the  cutting  down  of  trees.  These 
latter  charges  are  not  only  not  proved,  but  are  actually  disproved 
in  the  cause,  and  the  only  question  in  the  case  is,  as  to  the  effect 
*of  the  deed  of  1797,  upon  the  rights  of  the  plaintiff  as  claiming  [  *594  ] 
under  the  deed  of  1775. 

The  defendant  has  set  up  a  statement  in  his  answer,  not  exactly 
putting  forward  the  question  of  election,  but  relying  on  the  cove- 
nant in  the  deed  of  1785  as  entitling  him  to  compensation  out  of 
the  assets  of  Bichard,  for  any  loss  he  might  sustain  by  the  eviction 
of  that  lease,  and  that  the  lease  itself,  if  he  is  evicted  from  it, 
should  be  held  answerable  to  make  good  his  loss.  This  relief  it  is 
fairly  admitted  by  his  counsel  at  the  Bar,  cannot  be  made  available 
in  this  cause,  no  cross  bill  having  been  filed  for  the  purpose  of 
enforcing  such  rights.  But  the  facts  stated  in  the  answer,  and 
appearing  on  the  face  of  the  deeds  relied  on  by  both  parties,  raise 
a  very  important  question,  namely,  whether  the  plaintiff  who  has 
taken  the  benefit  of  the  deed  of  1797,  is  not  disentitled  thereby 
from  questioning  the  lease  of  1785,  and  thereby  subjecting  the 
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Steele  grantor  in  the  settlement  to  an  action  by  the  lessee  under  the  cove- 
Mitchell,  nants  in  that  lease  of  1785 ;  and  whether  that  question  is  nofrnow  open 
to  the  defendant,  notwithstanding  the  defective  manner  in  which 
he  has  dealt  with  it  in  his  answer.  Admitting  the  propriety  of  con- 
fining parties  strictly  to  the  issue  raised  by  their  pleading,  it  appears 
to  me  that  such  a  rule  ought  not  to  be  applied  to  the  present 
case,  where  the  parties  have  distinctly  stated  the  facts  which  gave 
rise  to  the  real  question ;  and  more  especially  as  the  deed  under 
which  the  question  arises  was  in  the  possession  of  the  plaintiff,  and 
not  exhibited  to  the  defendant  when  he  put  in  his  answer,  nor  any 
copy  of  it  furnished  to  the  defendant,  until  after  issue  joined.  I 
therefore  feel  myself  bound  to  consider  the  effect  of  the  deed  of 

[  *»95  ]  1797,  and  I  cannot  entertain  *any  doubt  that  the  answer  sufficiently 
raises  the  question,  whether  the  parties  deriving  under  the  deed  of 
1797,  are  now  at  liberty  to  impeach  the  acts  of  the  grantor  in  that 
deed,  who  clearly  acted  under  the  impression,  that  he  was  the 
absolute  owner  of  all  the  properties  so  demised.  There  cannot  be 
a  doubt  that  Richard  considered  himself  as  the  absolute  owner  of 
both  the  moieties  of  Ballincord  and  Ballyconoge,  unfettered  by  any 
former  deed;  and  that  the  plaintiff  derives  his  only  title  to  the 
moiety  of  which  it  is  admitted  the  grantor  was  absolutely  seised, 
under  the  very  same  sentence  in  which  the  grantor  asserted  his 
title  to  the  other  moiety. 

If  the  plaintiff  were  not  a  purchaser  under  the  deed  of  1797, 
the  case  would  be  so  clearly  within  the  rule  as  to  election,  as  to 
preclude  the  possibility  of  raising  a  doubt  upon  it.  But  he  is  a 
purchaser,  and  therefore  it  is  necessary  to  consider  the  effect  of  the 
lease  of  1785,  and  of  the  covenants  contained  in  it.  The  covenant 
in  that  lease  was,  as  I  have  already  stated,  for  quiet  enjoyment 
as  against  Richard  himself,  or  any  person  claiming  under 
him.  That  Richard  Steele  would  have  been  liable  to  an 
action  under  this  covenant,  either  on  an  eviction  by  Richard 
himself,  or  by  the  person  deriving  under  the  settlement  of  1797,  is 
quite  manifest.  The  cases  of  Hurd  v.  Fletcher  (l),  and  of  Evans  v. 
Yaughan  (2),  cited  by  the  defendant's  counsel,  are  clear  on  the 
point.  The  counsel  for  the  plaintiff  have  declared  their  willingness 
to  have  a  case  sent  to  a  court  of  law  upon  the  point ;  but  I  do  not 
think,  under  such  circumstances,  I  would  be  justified  in  subjecting 

[  *596  J      the  parties  to  *the  expense  or  inconvenience  of  such  an  investigation. 

(1)  1  Doug.  43.  (2)  28  R.  R.  250  (4  B.  &  C.  261  ; 

6  Dowl.  &  Ry.  349). 
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This   being  so,  the  plaintiff  is   a   purchaser   under  the  deed  of       Steele 

1797,  with  full  notice  of  the  existence  of  the  lease  of  1785.     The     Mitchell. 

existence  of  the  leases  is  expressly  stated  in  the  deed  of  1797,  and 

the  dictum  in  Taylor  v.  Stibbert  (l),  which  to  this  extent  never  has 

been  questioned,  visits  him  with  full  notice  of  the  contents  of  the 

lease,  and  of  the  covenants  contained  in  it.     This  brings  the  case  of 

the  defendant  deriving  as  a  purchaser  under  the  deed  of  1797, 

directly   within   the  doctrine  of  Taylor  v.  Stibbert,  which  is  in 

substance  this,  that  if  a  tenant  for  life  makes  a  lease  not  warranted 

by  his  interest,  and  voidable  by  the  remainder-man,  and  afterwards 

joins  with  the  remainder-man  in  conveying  to  a  purchaser,  that 

purchaser  having  full  notice  of  the  lease,  is  bound  by  the  lease. 

The  objection  made  by  Lord  Redesdale  to  that  part  of  the  decree 

which  affected  the  rights  of  the  purchaser,  as  to  the  portion  of  the 

estates  which  had  been  purchased  from  the  son,  whose  estate  was 

not  bound  by  the  covenant,  does  not  apply  to  the  present  case  ;  for 

here,  so  far  as  he  was  purchaser  under  the  deed  of  1797,  he  was  a 

purchaser  from  Richard,  whose  estates  were  clearly  bound  by  the 

covenant.     The  case  of  Taylor  v.  Stibbert  rests  not  merely  on  the 

high  authority  of  Lord  Rosslyn,  but  on  the  full  confirmation  of  it 

by  the  equally  high  authority  of  Lord  Redesdale  (2),  and  is  at  this 

day  unquestionable  law ;   and  further  there  seems   to  be  much 

weight  in  the  observation  made  by  Sir  Edward  Sugden  (3),  and 

adopted  as  an  argument  by  the  counsel  for  the  defendant,  that 

there  is  reason  to  suppose  from  the  case  of  Luff  kin  v.  Nunn  (4),  that 

Lord  *Eldox  was  of  opinion,  that  if  the  lessor  had  been  answerable       [  *»97  ] 

under  the  covenant  to  the  lessee,  the  purchaser  would  have  been 

bound  to  confirm  the  lease  (5). 

If  on  the  other  hand  the  plaintiff  claims  not  as  purchaser  under 
the  deed  of  1797,  but  goes  back  to  his  claim  under  the  deed  of  1775, 
the  case  is  so  clearly  a  case  of  election,  as  to  render  any  argument 
upon  it  superfluous.  In  this  view  of  the  case,  it  will  only  be 
necessary  to  show  what  was  the  position  in  which  Richard  con- 
sidered himself  to  be  when  exercising  this  act  of  bounty  in  the  deed 
of  1797  ;  and  as  to  that  it  is  manifest,  first,  that  Richard  considered 
himself  equally   entitled  to  both  the  moieties  of  Ballincord  and 

(1)  2R.B.  278  (2  Ves.  Jr.  407).  in  Muskerry  v.  Chinnery,  46  R.  R.  203 

(2)  Cro/Um  v.  Ormsby,  9  R.  R.  107  (LI.  &  G.  216),  go  beyond  the  indirect 
(2  Sch.  &  Lef.  599).  inference  which  he  drew  from  Luffkin 

(3)  Sugden,  Y.  &  P.  v.  Nunn,  where  the  point  did  not  arise. 

(4)  11  Ves.  170.  —O.  A.  S. 

(5)  Lord  St.  Leokabps*  observations 
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Steele       Ballyconoge,  for  he  conveyed  to  George  the  moiety  of  which  he  was 
Mitchell,     absolutely  seised  in  the  very  same  sentence  in  which  he  conveyed 
the  moiety  which  the  plaintiff  claims,  and  by  the  very  same  words, 
thus  proving,  that  whatever  might  be  the  real  facts,  Richard  then 
wished  to  treat  himself  as  the  sole  owner  of  all  the  property  included 
in  that  settlement ;   and  in  the  next  place,  that  he  must  have 
alluded  to  these  in  the  covenant  against  incumbrances  as  bond  fide 
leases,  is  plain,  for  he  could  not  be  supposed  to  consider  as  not 
bond  fide  leases,  the  leases  which  he  himself  had  deliberately  executed, 
and  which  he  never  at  any  period  of  his  life  impeached,  but  on  the 
contrary,  had  renewed  to  Mitchell  in  the  years  1812  and  1820. 
The  plaintiff  has  totally  failed  in  his  attempt  to  show  that  this  lease 
was  impeachable  on  any  other  ground  than  as  being  invalid  under 
the  leasing  power,  and  if  it  was  with  respect  to  that  invalidity 
Richard  meant  to  refer  when  he  used  the  terms  bond  fide  leases,  it 
would  have  been  totally  unnecessary  at  all  to  covenant,  inasmuch 
I  *598  ]      as  they  *would  not,  if  invalid,  affect  the  estate.     All  these  facts  are 
so  undeniable  as  to  the  intention  that  it  is  impossible   by  any 
argument  to  make  them  more  clear. 

I  must  therefore  consider  this  as  an  unreasonable  and  unjust 
attempt  to  defeat  the  interests  of  bond  fide  purchasers  under  the 
lease  of  1785,  and  must  dismiss  the  plaintiff's  bill,  but  without 
costs,  the  defendant  having  so  imperfectly  put  forward  his  case  by 
his  answer. 

Dismiss  the  plaintiff's  bill,  the  parties  to  abide  their  own  costs. 
—Reg.  Lib.  1840,  fol.  61. 
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IN   THE    QUEEN'S   BENCH. 
BAILEY  and  Others  v.  BELLAMY  and   Others.  ijho. 

(10  L.  J.  Q.  B.  41-42  ;  S.  C.  9  Dowl.  P.  C.  587.)  [  41  ] 

Warrant  of  attorney — Alteration. 

A  party  executed  a  warrant  of  attorney  to  confess  judgment  for  1,000/., 
in  the  presence  of  an  attorney,  who  subscribed  his  name  as  a  witness  to  the 
execution  as  attorney  for  him,  pursuant  to  1  &  2  Vict.  c.  110,  s.  9  (1).  The 
warrant  of  attorney  was  afterwards  altered,  by  consent,  by  changing  the 
sum  to  2,000/.  The  attorney  was  present,  and  passed  a  dry  pen  over  the 
attestation,  and  over  his  own  signature :  Held,  that  the  warrant  was  not 
duly  subscribed. 

A  rule  had  been  obtained,  calling  on  the  plaintiffs  to  show  cause 
why  a  warrant  of  attorney,  and  the  proceedings  thereon,  should 
not  be  set  aside  for  irregularity. 

The  warrant  of  attorney  was  to  confess  judgment  for  1,000/.  It 
was  subscribed  pursuant  to  1  &  2  Vict.  c.  110,  s.  9,  "  Signed,  sealed, 
and  delivered  by  the  said  W.  B.  &c.  (defendants),  in  my  presence; 
and  I  declare  myself  to  be  attorney  for  the  said  (defendants),  and 
I  subscribe  as  such  attorney.  J.  S.  C,  attorney,"  &c.  A  few  days 
after  the  execution,  it  was  agreed  between  the  parties  to  substitute 
the  sum  of  2,000Z.  for  1,000/.  The  alteration  was  accordingly 
made,  and  the  defendants  re-executed  the  warrant  so  altered  in  the 
presence  of  J.  S.  C,  by  drawing  a  dry  pen  over  their  signatures 
previously  subscribed,  and  delivering  the  instrument  as  their  act 
and  deed.  J.  S.  G.  said  "  that  he  must  go  through  the  same 
formalities  with  them,"  and  drew  a  dry  pen  over  his  attestation 
already  written,  and  over  every  letter  of  the  signature  of  his  name, 
saying,  as  he  did  so,  "  I  subscribe  myself  as  such  attorney.,, 

R.  V.  Richards  and  Petersdorff  showed  cause,  and  contended, 
that  the  warrant  was  sufficiently  attested,  and  the  subscription 
properly  made.  It  might  be  doubted  whether  it  would  be  necessary 
for  an  attorney,  present  at  the  making  of  an  alteration  in  a  warrant 
of  attorney,  and  taking  care  that  the  parties  making  it  understood 
its  nature  and  effect,  to  go  through  the  form  of  again  subscribing 
his  name ;  but,  at  all  events,  that  form  has  been  complied  with  by 
the  course  adopted  in  the  present  case.  It  cannot  be  necessary  to 
strike  out  one  attestation  and  write  another.  Tracing  the  name 
has  been  held  sufficient  under  the  Statute  of  Frauds. 

(1)  Repealed  32  &  33  Vict.   c.  83,      Debtors  Act,  1869  (32  &  33  Vict.  c.  62), 
s.  20,  having  been  re-enacted  by  the      s.  24. — A.  0. 
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Bailey 

p. 
Bellamy. 


1.42] 


CresswelL  contra  : 

The  words  of  the  enactment  are,  that  no  warrant  of  attorney  for 
particular  purposes  shall  be  of  force,  unless  there  be  present  some 
attorney,  &c,  "  which  attorney  shall  subscribe  his  name  as  a 
witness  to  the  due  execution  thereof,  and  thereby  declare  himself 
to  be  attorney  for  the  person  executing  the  same,  and  state  that  he 
subscribes  as  such  attorney."  But  a  warrant  of  attorney  altered 
as  this  has  been,  becomes  in  effect  a  second  warrant.  The  attes- 
tation is  exhausted  by  the  first ;  and  the  mere  drawing  of  the  pen 
over  it  will  not  supply  its  place,  any  more  than  it  would  suffice  in 
the  first  instance. 

Lord  Denman,  Ch.  J. : 

The  requisition  of  1  &  2  Vict.  c.  110,  s.  9,  has  not  been  complied 
with.  Subscription  is  required,  and  not  mere  attestation.  The 
party  attesting  is  required  to  declare  that  lie  does  so  in  the 
character  of  attorney.  A  strict  adherence  to  these  requisitions 
is  evidently  contemplated,  and  cannot  be  said  to  have  taken  place 
in  this  instance. 

LlTTLEDALE,   J.  : 

Attestation  was  as  necessary  to  the  validity  of  the  second  war- 
rant of  attorney  as  of  the  first.  A  person  might  execute  a  warrant 
of  attorney  to  confess  judgment  for  100/.,  and  this  might  be 
afterwards  altered  to  1,0002. :  it  cannot  but  be  that  equal  strictness 
would  be  required  as  to  the  latter  as  the  former. 


Williams,  J.  and  Coleridge,  J.  concurred. 


Rule  absolute. 


1841. 
April  23. 

Bail  Court. 
[  359  ] 


Ex  parte  PARKES. 

(10  L.  J.  Q.  B.  359—361 ;  S.  C.  9  Dowl.  P.  C.  614  ;  5  Jur.  435.) 

Railway  company — Mandamus  for  compensation. 

A  Railway  Company,  in  March,  1839,  took  possession  of  a  person's  land, 
constructed  their  works  upon  it,  and  thereby  injured  his  adjoining  property. 
The  Court,  in  April,  1841,  refused  a  mandamus  to  compel  them  to  summon 
a  jury  to  assess  compensation  for  the  value  of  the  land  taken,  and  for  the 
injury  done,  since  it  appeared  that,  though  the  works  had  been  delayed, 
and  at  times  discontinued,  the  Company  bond  fide  entertained  the  intention 
of  making  alterations  which  would  further  injure  the  property  interfered 
with,  and  were  proceeding  to  complete  them  at  the  time  of  the  application. 

Chiltox  moved  for  a  mandamus,  directed  to  the  Birmingham 
and  Gloucester  Railway  Company,  commanding  them  to  issue  their 
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warrant  to  summon  a  jury  to  assess  compensation  to  Mr.  Parkes,      Ex  parte 

Parkes 

for  the  value  of  bis  land  taken  by  the  Company,  and  for  the  damage 

done  to  the  rest  of  his  property  by  the  works  of  the  Company.     In 

March,  1839,  the  Company  took  possession  under  the  powers  given 

by  their  Act  (l),  of  *some  land  belonging  to  the  applicant,  and      [  *360  ] 

commenced  their  works  upon  it,  doing  thereby  considerable  injury 

to  some  adjoining  houses,  also  the  property  of  Parkes.     In  May, 

1839,  in  answer  to  an  application  for  compensation,  the  Company 
entered  into  an  undertaking  to  indemnify  him  from  all  injury  which 
should  be  occasioned  him  by  the  works  of  the  Company.     In  March, 

1840,  the  works  of  the  Company  at  this  spot  were  discontinued,  and 
Parkes  renewed  his  application  for  compensation,  to  which  an 
answer  was  sent,  stating,  that  the  works  were  not  yet  completed, 
and  therefore  the  compensation  could  not  be  assessed.  Several 
other  applications  of  the  same  kind  were  made,  to  which  similar 
answers  were  returned.  On  the  11th  of  January,  1841,  the  Company 
informed  Parkes,  that  upon  his  entering  into  a  bond  with  two 
sureties  for  prosecuting  his  claim  with  effect,  and  for  payment  of 
such  costs  as  would  fall  upon  him,  according  to  the  provisions  of 
the  84th  section  of  the  Company's  Act,  the  Company  would,  as  soon 
as  the  bond  was  received,  summon  the  jury  to  assess  compensation. 
The  bond  was  sent  to  the  Company  accordingly,  on  the  29th  of 
January,  when  an  objection  was  raised,  that  the  claim  made  by 
Parkes  did  not  state  the  quantity  of  land  which  had  been  taken  by 
the  Company.  On  February  16th,  Parkes's  solicitor  gave  notice  to 
the  Company,  that  unless  the  jury  was  summoned  by  the  following 
Friday,  it  would  be  treated  by  Parkes  as  a  refusal  on  their  part  to 
summon  one.  On  the  17th  of  February,  the  Company's  solicitor 
informed  the  applicant  that  the  Company  were  about  to  lower  the 
road  adjoining  Parkes's  houses,  six  feet  more  ;  that  the  work  to  be 
done  would  still  further  affect  his  property,  and  that  it  would  be 
better  to  wait  till  this  was  done,  and  then  one  jury  could  assess 
compensation  for  the  whole  damage  sustained  by  Parkes.  Shortly 
afterwards  the  Company's  workmen  commenced  digging,  with  a 
view  of  lowering  the  road,  and  were  continuing  to  do  so  at  the 
present  time. 

ChilUm  now  submitted,  that  the  Company  were  bound  at  once 
to  give  compensation  for  the  injury  done.  If  the  excuse,  that  they 
intended  to  commit  still  further  injury  were  admissible,  they  might 

(1)  6  &  7  Will.  IV.  c.  14. 

18—2 
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Ex  parte  postpone  granting  compensation  indefinitely,  by  continually  com- 
mencing,  or  pretending  to  commence  new  works.  Those  new  works 
might  form  the  subject  for  future  claims,  but  the  applicant,  after 
two  years'  delay,  was  entitled  to  receive  compensation  for  the  loss 
already  sustained.  The  conduct  of  the  Company  was  a  virtual,  if 
not  an  actual  refusal  to  comply  with  the  demand,  sufficient  to 
ground  an  application  to  the  Court  for  a  mandamus  to  compel  them 
to  do  so. 

Coleridge,  J. : 

I  understand  that  this  motion  is  made,  with  an  intimation  to  me 
that  it  is  not  desired  I  should  grant  the  rule,  if  I  think  that,  upon 
cause  being  shown  against  it,  it  would  be  discharged ;  and  I  confess 
I  have  no  doubt  that  it  would  be  discharged.  I  will  assume  that 
there  has  been  a  refusal  given  by  the  Company  to  Parkes's 
application.  The  application  was,  that  a  jury  should  be  summoned 
to  assess  him  compensation,  both  for  the  value  of  the  land  taken, 
and  for  the  injury  done  to  that  which  remains.  Now,  the 
Court  will  never  issue  a  mandamus,  where  the  refusal  has  been 
bond  fide,  on  the  ground,  that  the  Company,  at  the  time  they  so 
refused  the  application,  intended  to  do  something  further  to  the 
land  interfered  with.  It  is  easy  to  put  extreme  cases  on  each  side. 
It  may  be  said,  on  the  one  side,  is  the  Company,  under  a  plea  that 
they  are  intending  to  do  some  further  injury,  to  defer  indefinitely 
making  compensation  to  the  land-owner  ?  And  on  the  other  side, 
it  may  be  asked,  is  the  land-owner,  during  any  cessation  of  the 
works  of  the  Company,  to  harass  the  Company,  by  calling  on  them 
to  summon  a  jury  to  assess  compensation  for  the  injury  done  him, 
though  the  works  are  quite  unfinished  ?  An  extreme  case  may  thus 
be  easily  put  by  either  party ;  but  the  Court  will,  in  a  case  like  the 
present,  look  at  the  whole  conduct  of  the  Company,  and  see  whether 
their  proceedings  are  bond  fide.  Now,  here  it  appears,  that  in  the 
last  answer,  given  on  the  17th  of  February,  they  request  that  the 
matter  may  stand  over,  as  they  were  about,  under  their  surveyor's 
directions,  to  do  some  further  injury  ;  and  it  further  appears,  upon 
the  applicant's  own  showing,  that  shortly  after,  he  found  the 
Company's  workmen  actually  lowering  the  road  adjoining  his 
[  *36i  ]  property.  I  think,  therefore,  that  the  Court  would  *say,  in  answer 
to  this  application,  that  it  is  fitting,  before  granting  this  mandamus, 
to  wait  till  the  works  in  progress  are  completed,  and  till  the 
Company  have  done  all  the  damage  they  are  likely  to  do,  and  then 


VOL.  LVT.l 


1841.     Q.  B.     10  L.  J.  Q.  B.  861. 


S77 


a  jury  should  be  summoned  to  assess  compensation  for  the  whole. 
I  do  not  say  that  if,  a  month  or  six  weeks  hence,  there  be  any  sign 
of  mala  fides  on  the  part  of  the  Company,  the  Court  will  not  grant 
a  mandamus ;  but  at  present,  if  granted,  I  cannot  doubt  it  would  be 
discharged.  It  cannot  be  supposed,  that  the  Company  are  proceed- 
ing with  their  works  in  this  way,  merely  to  put  off  the  time  of 
making  compensation  to  Mr.  Parkes. 

Ride  refused. 


Ex  parte 
Pabkes. 


CHAMBERS  v.  COLEMAN. 

(10  L.  J,  Q.  B.  361—364;  S.  C.  9  Dowl.  P.  C.  588.) 

Sheriff — Return  to  fieri  facias — Irregularity. 

A  return  to  a  writ  of  fieri  facias,  stating  the  previous  delivery  to  the 
sheriff  of  several  prior  writs  against  the  defendant,  and  that  by  virtue  of 
the  said  several  writs,  and  according  to  the  priority  thereof,  he  had  seized 
the  goods  of  the  defendant :  Held,  sufficient. 

The  sheriff  ought,  in  all  cases,  to  return  some  value  to  the  goods  seized. 
But  the  omission  to  do  so  is  an  irregularity  only,  and  not  a  nullity. 

Where,  therefore,  a  return,  omitting  to  state  the  value,  was  made 
March  6th,  and  the  plaintiff  did  not  apply  to  quash  it  till  April  24th:  Held, 
that  the  application  was  too  late. 

Kelly,  in  Easter  Term  (April  24th) ,  obtained  a  rule  nisi  to  set 
aside  the  return  of  *the  sheriff  of  Hertfordshire  to  the  writ  of 
fitri  facias  in  this  action.     The  return  was  as  follows  : 

"  I,  R.  W.  Gaussen,  Esq.,  sheriff  of  the  county  of  Hertford,  do 
hereby  certify  to  our  Lady  the  Queen,  that  on  the  9th  day  of 
February,  1841,  before  the  coming  to  me  of  the  writ  of  fieri  facias 
hereto  annexed,  a  certain  writ  of  fieri  facias  against  the  goods  and 
chattels  of  Thomas  Coleman,  in  the  writ  hereto  annexed  mentioned, 
issuing  out  of  the  Court  of  our  Lady  the  Queen,  before  the  Queen 
herself,  was  delivered  to  me,  at  the  suit  of  Samuel  Sharp,  indorsed 
to  levy  254/.  5*. ;  and  that  on  the  18th  day  of  February,  1841,  and 
before  the  delivery  of  the  said  writ  hereto  annexed  to  me,  a  certain 
other  writ  of  fieri  facias,  issuing  out  of  the  Court  of  our  Lady  the 
Queen,  before  the  Barons  of  her  Exchequer  at  Westminster, 
against  the  goods  and  chattels  of  the  said  Thomas  Coleman,  was 
delivered  to  me,  at  the  suit  of  John  Gibbons,  indorsed  to  levy 
100/.  18*.  6d.  (The  return  then  set  out  several  writs,  at  the  suit 
of  other  parties,  against  the  defendant,  in  the  order  of  their  dates, 
all  delivered  to  the  sheriff  before  February  25th.)  And  that  on  the 
25th  day  of  February,  1841,  the  said  writ  hereto  annexed  was 
delivered  to  me.    And  I  further  certify,  that  by  virtue  of  the  said 


1841. 
May  25. 

Bail  Ckntrt. 
[361] 
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Chambers  several  writs,  and  according  to  the  priority  thereof,  I  have  seized 
Coleman,  certain  goods  and  chattels  of  the  said  Thomas  Coleman  in  my 
bailiwick,  the  value  whereof  is  to  me  unknown,  and  which  remain 
in  my  hands  unsold,  for  want  of  buyers.  Wherefore,  I  cannot 
have  the  within-mentioned  damages,  or  any  part  thereof,  before 
our  Lady  the  Queen,  as  I  am  within  commanded.  And  I  further 
certify  to  our  Lady  the  Queen,  that  a  fiat  in  bankruptcy,  dated  on 
the  26th-  day  of  February,  1841,  hath  been  awarded  and  issued 
against  the  said  Thomas  Coleman." 

Kelly  submitted,  that  the  return  was  defective  on  two  grounds 
— first,  for  stating  a  seizure  under  several  writs,  instead  of  stating 
the  seizure  to  have  been  made  under  each  particular  one,  according 
to  its  priority  ;  and  secondly,  because  it  omitted  to  state  the  value 
of  the  goods  seized  :   Wintle  v.  Ljord  Chehcynd  (l). 

May  7.  Thesiaer  showed  cause  : 

The  objections  are  made  too  late.  The  return  was  made  March 
6th,  and  the  application  to  set  it  aside  not  till  April  24th,  seven 
weeks  afterwards.  The  alleged  defects  in  the  return  are,  at  most, 
an  irregularity  only,  and  do  not  make  it  a  nullity.  The  plaintiff, 
therefore,  is  barred,  by  the  length  of  time  and  his  own  laches,  from 
any  title  to  support  this  application.  Further,  as  to  the  first 
objection,  that  the  return  does  not  state  that  the  seizure  was  made 
under  each  particular  writ,  according  to  its  priority,  it  does,  in 
effect,  so  state.  Wintle  v.  Lord  Chehcynd  is  not  applicable,  for 
there  the  sheriff  returned  that  he  had  seized  by  virtue  of  two  writs 
generally,  without  stating  anything  respecting  their  priority.  As 
to  the  second  objection,  it  was  impossible  for  the  sheriff,  under  the 
circumstances  disclosed  by  this  return,  to  estimate,  with  any 
approach  to  correctness,  the  value  of  the  goods  seized ;  and  the 
Court  will  not  require  him  to  do  that  which  was  impossible. 

Kelly,  contra  : 

The  defects  in  the  return  make  it  not  only  irregular,  but 
altogether  void.  No  supposed  laches  on  the  part  of  the  plaintiff 
can  be  a  waiver  of  objections  to  that  which  is  itself  a  nullity: 
Roberts  v.  Sjmrr  (2),  Garratt  v.  Hooper  (3).  As  to  the  objections 
themselves,  Wintle  v.  Lord  Chetuynd  is  decisive  upon  both  points. 

(1)  7  Dowl.  P.  C.  554.  (3)  1  Dowl.  P.  C.  28. 

(2)  3  Dowl.  P.  C.  551. 
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The  sheriff  has  no  authority  to  seize  under  several  writs.  It  does  Chambers 
not  appear,  from  the  return,  that  he  has  seized  by  virtue  of  one  coleman. 
writ,  and  detained  the  goods  by  virtue  of  the  later  writs  ;  for.it  is 
impossible  to  ascertain  on  which  writ  the  seizure  has  taken  place, 
and  which  writs  operated  as  detainers.  This,  the  plaintiff  had  a 
right  to  know.  It  would  be  impossible  for  him  to  bring  an  action 
for  a  false  return,  for  how  could  he  know  how  to  allege  the  false- 
hood of  it  ?  And  the  sheriff  ought  to  have  stated  some  amount  as 
the  value  of  the  goods  seized,  in  order  that  the  plaintiff  may  know 
whether  it  is  better  for  him  to  have  a  return  of  nulla  bona,  or  what 
course  it  is  best  for  him  to  pursue  with  regard  to  the  defendant. 
There  is  no  hardship  in  compelling  *the  sheriff  to  state  some  [  *363  ] 
amount,  for  he  is  not  bound  by  the  amount  which  he  states :  he  is 
only  called  on  to  give  the  best  information  in  his  power.  The  form 
for  a  return,  given  in  Tidd's  "  Practical  Forms,"  states  the  value 
of  the  goods  seized ;  and  it  is  the  usual  practice  to  do  so ;  or, 
if  the  value  be  totally  unknown,  the  return  ought  to  state  the 
circumstances  which  render  it  impossible  for  the  sheriff  to  ascertain. 

Cur.  adv.  rult. 

Colebidge,  J.  (May  25th)  delivered  judgment : 

This  was  a  motion  to  quash  the  return  made  by  the  sheriff  of 
Hertfordshire  to  a  writ  of  fieri  facias,  on  two  grounds:  the  first, 
that  having  recited  in  order  a  number  of  writs  previously  delivered 
against  the  same  defendant,  he  had  returned  a  seizure  of  the 
defendant's  goods  and  chattels  under  all  of  them ;  the  second,  that, 
the  goods  remaining  unsold  for  want  of  buyers,  he  had  returned, 
that  the  value  of  the  goods  was  unknown  to  him,  instead  of  stating 
some  value,  or  that  they  were  of  the  value  of  the  debt  and  damages 
to  be  levied.  A  preliminary  objection  to  the  motion  was  made,  on 
the  ground  of  its  lateness  the  return  being  made  on  the  6th  of 
March,  and  the  plaintiff  not  having  applied  to  quash  it  till  the  24th 
of  April ;  and  as  the  Term  commenced  on  the  15th  of  April,  I  should 
certainly  hold,  that  the  application  was  made  too  late,  without  con- 
sidering whether  it  ought  not  to  have  been  made  to  a  Judge  at 
Chambers  in  the  vacation,  if  the  defects  relied  on  amount  only  to 
irregularities.  Mr.  Kelly,  for  the  plaintiff,  accordingly  contended, 
that  they  made  the  return  a  nullity,  and  could  not  be  waived.  It 
is  necessary,  therefore,  to  consider  the  nature  of  these  two  defects ; 
and,  in  support  of  the  motion  as  to  both,  Wintle  v.  Lord  Chetwynd 
was  relied  on.     The  return  there  appears  to  have  beer*  in  these 
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Chambers  words  :  "  By  virtue  of  this  writ,  and  of  another  writ  ot  fieri  facias, 
Coleman,  to  me  delivered  prior  to  the  receipt  of  this  writ,  I  have  seized  and 
taken  in  execution  goods  and  chattels  of  the  within-named  defen- 
dant, which  remain  in  my  hands  unsold,  for  want  of  buyers — value 
uncertain."  Patteson,  J.  is  reported  to  have  said  :  "  The  sheriff 
cannot  return  that  he  has  seized  goods  by  virtue  of  two  writs.  He 
cannot  do  that.  It  is  impossible  that  he  can  seize  under  two,  as 
one  of  them  must  have  a  priority.  He  ought  to  state  expressly  that 
he  has  or  has  not  seized  goods  under  the  writ."  Before  I  make 
any  observation  on  these  words,  I  should  state,  that  the  return 
which  the  Court  has  now  before  it,  varies  from  that  in  the  case 
cited  ;  each  prior  writ  is  stated  in  order,  and  it  details  the  dates  of 
delivery,  the  amount  to  be  levied,  the  names  of  the  plaintiff  in  each 
action  ;  and  then,  after  stating  the  delivery  of  the  writ  in  question, 
the  sheriff  returns,  that  "  By  virtue  of  the  said  several  writs,  and 
according  to  the  priority  thereof,  I  have  seized,"  &c.  The  sheriff, 
therefore,  in  this  case,  has  expressly  stated  a  seizure  of  goods 
under  each  and  all  of  the  writs,  and  has  added,  that  he  has  made 
such  seizures  according  to  the  priority  of  the  several  writs.  Now, 
where  a  sheriff  is  in  possession  of  goods  under  a  fieri  facias,  the 
legal  effect  of  the  delivery  to  him  of  a  second  writ  is,  that  the 
goods  are  bound  by  it  from  the  day  of  delivery,  subject  to  the  first, 
and  that  without  warrant  or  further  actual  seizure.  And,  sup- 
posing the  value  of  the  goods  be  only  equal  to  cover  the  amount  to 
be  levied  under  the  first  writ,  yet  if  that  writ  be  set  aside,  a  return 
of  nulla  bona  to  the  second  would  be  a  false  return.  Whether  it  is 
strictly  correct  to  call  such  legal  effect  a  seizure,  is,  perhaps,  not 
material  to  determine  in  the  present  case ;  because,  at  all  events, 
it  is  but  an  error  in  language,  which  would  not  make  the  return  a 
nullity.  But  I  may  say,  in  passing,  that  it  seems  difficult  to  find 
a  better  term  for  it.  The  sheriff  means  to  say,  that,  by  law,  he  is 
in  possession  of  the  goods  under  the  second  writ  as  well  as  under 
the  first ;  and  how  does  he  acquire  possession,  but  by  seizure,  actual 
or  in  legal  contemplation  ?  Suppose  a  single  chattel  seized,  of  the 
value  of  100/.,  under  a  writ  indorsed  to  levy  80/.,  and  then  a  second 
and  third  writ  to  come,  each  endorsed  to  levy  80/.  more,  why  may 
not  the  sheriff  be  reasonably  said  to  seize  the  chattel  under  the 
later  writs,  according  to  their  priority,  in  respect  of  the  value 
beyond  that  to  be  levied  under  the  first  ?  I  have  thought  it  right 
to  confer  with  my  brother  Patteson  upon  this  matter,  and  he 
authorizes  me  to  say,  that  he  thinks  the  language  attributed  to 
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him  in  Wintle  *v.  Lord  Gheticynd  somewhat  too  strong  and  unquali-  Chambers 
fied,  as  he  took  occasion  to  say  when  it  was  cited  last  Term  in  the  Coleman. 
full  Court.  It  remains  to  consider  the  second  objection ;  and  I  [  #364  ] 
conceive  it  to  be  clear,  that  the  sheriff  ought,  in  all  cases,  to  return 
some  value  to  the  goods  seized.  The  case  cited  is  an  authority  for 
the  necessity  of  his  doing  so,  where  there  are  more  writs  than  one  ; 
but  the  reason  applies  universally.  He  will  not  be  strictly  bound 
by  the  value  he  returns,  but  he  should  form  the  best  estimate  he 
can,  and  thereby  afford  the  plaintiff  the  information  he  has  a  right 
to  have,  in  order  to  determine  his  future  proceedings.  Still,  the 
question  remains,  whether  the  neglect  to  do  this  makes  the  whole 
return  a  nullity.  It  is  by  no  means  easy  to  lay  down  any  one  rule, 
whereby  to  distinguish  between  an  irregularity  and  that  which 
makes  a  proceeding  a  nullity.  Mr.  Tidd  defines  an  irregularity  to 
be,  "  the  want  of  adherence  to  some  prescribed  rule  or  mode  of 
proceeding ; "  and  he  says,  "  it  consists  either  in  omitting  to  do 
something  that  is  necessary  for  the  due  and  orderly  conducting  of 
a  suit,  or  doing  it  in  an  unreasonable  time  or  improper  manner  "  (l). 
A  defect  is  supposed,  but  one  that  does  not  take  away  the  founda- 
tion or  authority  for  the  proceeding,  or  apply  to  its  whole  operation. 
The  present  case  appears  to  me  to  fall  within  this  line  ;  the  return 
contains  all  essentials,  but  it  does  not  give  the  plaintiff  that  full 
information  as  to  one  point  which  it  ought ;  and  if  he  had  applied 
in  time,  he  might  have  set  it  aside  for  that  reason,  and  procured  a 
better ;  but  as  it  is,  it  cannot  be  said  to  be  no  return.  The  rule, 
therefore,  must  be  discharged ;  and,  being  moved  on  the  ground  of 
an  irregularity,  with  costs. 

Rule  discharged,  with  costs. 


MAGISTRATES'    CASES. 


KEG.  v.  The  INHABITANTS  of  BARNAED  CASTLE.        mi. 

(10  L.  J.  M.  0.  53-55  ;  S.  C.  5  Jur.  799.)  Jan'  2o' 

Highway — Non-repair  —Application  of  fine — Certiorari — Costs.  [  J>3  J 

The  inhabitants  of  Barnard  Castle  were  indicted  for  the  non-repair  of  a 
highway.  They  removed  the  indictment  by  certiorari,  but  afterwards 
pleaded  guilty,  and  judgment  having  been  given,  a  fine  of  30f.  was  imposed 
upon  them  by  an  order  of  this  Court  under  section  96  of  5  &  6  Will.  IV.  c.  50. 
The  order  stated,  that  the  money  "should  be  applied  pursuant  to  the 

(1)  Page  512,  9th  ed. 
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directions  of  the  statute  in  such  case  made  and  provided,'1  but  did  not  state 
into  "  whose  hands  "  it  should  be  paid.  The  defendants,  after  their  plea  of 
guilty,  completed  the  repairs,  and  subsequently  applied  that  all  further 
proceedings  as  to  the  order  should  be  stayed,  which  was  opposed  on  the 
part  of  the  prosecutor,  who  prayed  that  the  30/.  should  be  paid  to  certain 
trustees,  who  had  done  repairs  previously  to  the  liability  of  the  defendants 
being  established.  The  Oou  t  however  made  the  rule  absolute  to  stay  the 
proceedings,  an  they  could  only  order  the  fine  "to  be  applied  towards  the 
repair  and  amendment  of  the  highway,"  which  was  now  unnecessary. 

Where  it  appears  that  a  party  is  only  a  nominal  prosecutor,  and  not 
11  grieved  or  injured,"  he  is  not  entitled  to  his  costs  under  the  5  W.  &  M. 
c.  11,  s.  3. 

This  was  an  indictment  against  the  defendants  for  not  repairing 
the  town  street  of  Barnard  Castle.  The  indictment  was  found  at 
the  Spring  Assizes  for  Durham,  in  1889,  and  removed  by  certiorari 
into  the  Court  of  Queen's  Bench,  at  the  instance  of  the  defendants, 
who  however  afterwards  pleaded  guilty,  and  the  following  order 
was  made  in  Trinity  Term,  1840 :  "It  is  ordered,  that  a  sum  of 
80Z.  be  imposed  upon  the  defendants  for  the  nuisance,  whereof  they 
are  indicted  and  convicted  in  this  prosecution,  to  be  applied 
pursuant  to  the  directions  of  the  statute  in  such  case  made  and 
provided."  A  side-bar  rule  had  also  been  obtained  for  payment  of 
the  prosecutor's  costs,  under  the  5  W.  &  M.  c.  11,  s.  8. 

In  the  following  Michaelmas  Term, 

Bliss  obtained  a  rule,  calling  upon  the  prosecutor  to  show 
cause  why  all  further  proceedings  as  to  the  above  order  should  not 
be  stayed,  and  also  why  the  side-bar  rule  for  costs  should  not  be 
set  aside.'  The  affidavits  upon  which  he  moved,  stated,  that  since 
the  judgment,  the  surveyors  of  the  township  of  Barnard  Castle,  on 
behalf  of  the  inhabitants,  had  proceeded  to  put  the  road  indicted 
into  good  repair,  and  had  applied  large  sums  of  money  in  so  doing, 
and  had  repaired  the  road  in  a  most  effectual  manner ;  that  the 
penalty  and  costs  had  been  demanded  by  John  Lamb,  clerk  to 
Thomas  Wheldon,  of  Barnard  Castle,  gentleman,  although  John 
Lamb  was  not  named  in  the  order,  according  to  the  statute  5  &  6 
Will.  IV.  c.  50,  s.  96,  as  the  person  into  whose  hands  the  money 
was  to  be  paid;  and  that  the  prosecution  was  directed  on  the 
complaint  of  the  said  John  Lamb,  who  was  believed  to  be  the 
nominal  prosecutor,  although  the  prosecution  was  commenced  and 
carried  on  at  the  instance,  expense,  and  risk  of  the  trustees  of  the 
Bowes  and  Sunderland  Bridge  turnpike  road,  and  the  proceedings 
thereunder  had  been  conducted,  or  superintended  by  their  clerk, 
Thomas  Wheldon  ;  that  John  Lamb  had  not  received  the  slightest 
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personal  injury  or  grievance,  from  the  non-repair  of  the  said  road  ;         Reg. 
and   that  the  said  trustees  and  their  predecessors  in  trust,  had  the  Inhabi- 
received  *no  such  injury  or  grievance,  having  themselves  voluntarily     barkard 
repaired  the  road  from   time   immemorial.     There  was  also  an      Castle. 
affidavit  by  one  of  the  surveyors  of  the  highways  for  the  township        L  *54  * 
of   Barnard   Castle,  which   stated,  that  since   the  judgment  the 
surveyors  of  the  township  had  expended  upwards  of  50/.  in  repair- 
ing the  road,  and  that  it  was  then  in  an  excellent  state  of  repair. 
It  further  appeared,  that  Lamb  was  an  inhabitant,  but  not  a  rated 
inhabitant,  of  Barnard  Castle,  and  did  not  keep  any  horse,  cart,  or 
carriage. 

Archbold  now  showed  cause : 

It  was  decided  upon  the  trial,  that  the  road  indicted  was  not  a 
turnpike  road,  and  formed  no  part  of  the  road  under  the  manage- 
ment of  the  Bowes  and  Sunderland  Bridge  turnpike  road,  and  the 
defendants  were  found  liable  to  the  repair  of  it :  it  is  only  reason- 
able therefore,  that  as  the  trustees  have  been  put  to  expense,  and 
have  done  the  duty  which  the  defendants  ought  to  have  done,  that 
the  fine  which  has  been  imposed  on  them  should  be  paid  to  the 
trustees.  The  96th  section  of  the  5  &  6  Will.  IV.  c.  50,  enacts, 
"  That  no  fine  for  not  repairing  the  highway  shall  hereafter  be 
returned  into  the  Court  of  Exchequer,  but  shall  be  levied  by  and 
paid  into  the  hands  of  such  person,  residing  in  or  near  the  parish 
where  the  road  shall  lie,  as  the  Court  imposing  such  fine  shall 
order  and  direct,  to  be  applied  towards  the  repair  and  amendment 
of  such  highway ;  and  the  person  so  ordered  to  receive  such  fine 
shall  receive,  apply,  and  account  for  the  same  according  to  the 
direction  of  such  Court,  or  in  default  thereof  forfeit?  double  the  sum 
received."  As  the  enactment  is  not,  that  the  fine  shall  be  applied 
to  the  "  future  "  repair  and  amendment  of  the  highway,  the  Court 
may  order  the  80/.,  or  part  of  it,  to  be  paid  to  the  trustees,  to 
reimburse  them  the  expenses  already  incurred.  Secondly,  the 
Court  will  not  set  aside  the  side-bar  rule,  obtained  for  giving  the 
prosecutor  his  costs.  It  is  said,  that  he  is  not  a  party  aggrieved. 
By  section  8  of  the  5  W.  &  M.  c.  11,  it  is  enacted,  "  that  if  the 
defendant,  prosecuting  such  writ  of  certiorari  be  convicted  of  the 
offence  for  which  he  was  indicted,  that  then  the  said  Court  of 
King's  Bench  shall  give  reasonable  costs  to  the  prosecutor,  if  he  be 
the  party  grieved  or  injured,  or  be  a  justice  of  the  peace,"  &c.  He 
is  sufficiently  aggrieved  by  being  an  inhabitant  of  Barnard  Castle, 
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Bbo.         and  as  such  having  frequent  occasion  to  use  the  road.     It  is  no 

Vm 

The  Inhabi-  objection,  that  he  has  not  been  rated,  or  does  not  keep  any  horse 
Barnard  or  carriage.  In  Rex  v.  The  Inhabitants  of  Taunton,  St.  Mary  (l), 
Castle.  Lord  Ellenborough,  Ch.  J.  says,  "  Certainly  a  person  does  not 
answer  to  the  character  of  a  party  grieved,  who  is  only  in  common 
with  the  rest  of  the  subjects  inconvenienced  by  the  nuisance ;  but 
here  it  appears,  that  these  persons  have,  by  reason  of  their  local 
situation,  a  peculiar  grievance  of  their  own  ;  for,  living  in  the 
neighbourhood,  and  having  been  in  the  constant  habit  of  passing 
to  and  fro  on  this  highway,  they  have  been  obliged  to  abandon  it, 
and  take  a  more  circuitous  route  in  their  transit  to  and  from  the 
nearest  market  town  and  their  habitations,  which  is  a  peculiar 
personal  grievance  beyond  that  which  affects  the  public  at  large." 
To  the  same  effect  is  Rex  v.  Williamson  (2).  If  Lamb  had  been  a 
rated  inhabitant,  he  would  have  been  one  of  the  defendants  included 
in  this  indictment. 

Bliss,  contra : 

As  to  the  first  point,  the  defendants  were  unable  to  pay  the  fine 
of  301.  imposed  upon  them,  as  the  order  omitted  to  name  any 
person  into  whose  hands  it  should  be  paid,  as  required  by  the  96th 
section  of  the  Act.  The  fine  is  to  be  applied  towards  the  repair  of 
and  amendment  of  the  highway,  and  the  Court  will  not  order  it  to 
be  paid  to  any  one  now,  as,  since  the  judgment,  the  inhabitants  of 
Barnard  Castle  have  laid  out  a  larger  sum  than  the  fine  amounted 
to  upon  the  amendment  of  the  road,  which  it  now  appears  is  in 
complete  repair.  It  is  submitted,  that  now  that  the  repairs  have 
been  completed,  the  Court  has  no  power  to  order  any  part  of  this 
money  to  be  paid.  The  trustees  had  always  repaired  the  road 
previously,  and  they  are  no  more  entitled  to  have  anything  repaid 
them,  for  what  they  have  done  immediately  preceding  the  time 
when  the  liability  of  the  defendants  was  established,  than  for  any 
repairs  done  long  ago.  Since  the  judgment,  all  the  repairs  have 
been  done  by  the  defendants.  The  fine  can  only  be  applied  in  one 
[  *55  J  way,  namely,  to  repair  the  road,  which  is  not  now  necessary,  *and 
it  cannot  be  applied  to  reimburse  the  trustees.  Secondly,  the 
prosecutor  is  not  entitled  to  costs ;  he  is  not  a  party  injured  or 
aggrieved  within  the  Act ;  his  affidavits  do  not  show  that  he 
has  been  at  any  expense ;  while  the  affidavits  of  the  defendants 
state,  that  the  repairs  have  been  done  at  the  expense  of  the 

(1)  3  M.  &  S.  472.  (2)  7  T.  B.  32. 
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trustees,   which   is  not  contradicted :    Rex  v.   Cooke  (l),   Rex  v. 
Edwards  (2). 

He  was  then  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

This  rule  calls  upon  the  prosecutor  to  show  cause  why,  as 
regards  the  fine  of  302.  imposed  by  this  Court  upon  the  defendants, 
all  further  proceedings  should  not  be  stayed  ;  and  also  why  the 
side-bar  rule  for  payment  of  his  costs  should  not  be  set  aside. 
Now,  as  regards  the  former  part  of  the  rule,  it  appears,  that  all 
the  work  that  is  necessary  to  be  done  in  the  repair  of  the  road,  has 
been  done  and  completed,  and  so  there  seems  no  ground  to  proceed 
any  further  as  to  the  fine ;  and  I  think  we  have  not  the  power  now 
the  repairs  are  completed,  to  make  an  order  for  the  payment  of 
the  301.  With  respect  to  the  latter  part  of  the  rule,  it  appears  that 
Lamb  is  not  a  party  aggrieved,  and  that  he  therefore  is  not  entitled 
to  his  costs. 

LiTTLEDALB,  J.  concurred. 

Pattbson,  J. : 

The  party  before  the  Court  is  only  a  nominal  prosecutor,  and  is 
therefore  not  within  the  provisions  of  the  statute.  Upon  the  other 
point,  we  are  required  by  the  statute  to  order,  that  the  fine  shall 
"  be  applied  towards  the  repair  and  amendment  of  such  highway ; " 
but  no  repair  is  wanting,  so  the  order  is  unnecessary. 


Coleridge,  J.  concurred. 


Reg. 
t. 

The  Inhabi- 
tants op 
Barnard 
Castle. 


Rule  absolute. 


REG.  v.  The  OVEESEEES  of  the  POOE  of  HALIFAX. 

(10  L.  J.  M.  C.  81.) 

Mandamus — Overseers'  accounts — 4  &  5  Will.  IV.  c.  76,  s.  47. 

Where  overseers  produce  their  accounts  to  the  auditor  appointed  by  the 
Poor  Law  Commissioners,  but  refuse  to  furnish  particulars  of  the  items  of 
those  accounts,  the  Court  will  not  grant  a  mandamus  to  compel  them  to  do 
so,  the  auditor  haying  it  in  his  power  to  disallow  the  charges  of  which 
particulars  are  not  furnished. 

Wightman  moved,  on  ^the  part  of  the  Poor  Law  Commis- 
sioners, for  a  rule,  calling  upon  the  defendants  to  show  cause  why 
a  mandamus  should  not  issue,  to  command  them  to  exhibit  to  the 

(1)1  Man.  &  By.  526 ;   S.  C.  6  Law  (2)  5  B.  &  Ad.  407,  n. 

J.  Bep.  M.  C.  52. 


1841. 
Feb.  1. 


Hall  Court. 
[81] 
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Keg.        auditor  of  the  union  a  statement  of  the  particulars  of  a  charge  in 

The         their  accounts  for  the  expenses  of  constables.     He  moved,  on  the 

ofVm™b  authority  of   the  47th  section  of   4  &  5  Will.  IV.  c.  76,   which 

op  Halifax,  provides,  that  "  every  overseer,  &c.  shall,  once  in  every  quarter, 

make  and  render  to  the  guardians,  auditors,  &c.  appointed  to 
examine,  audit,  allow,  or  disallow  such  accounts,  a  full  and  distinct 
account  in  writing  of  all  monies,  &c.  received  or  expended  by  them  on 
behalf  of  any  such  parish  or  union  "  (l) :  and  he  produced  an  affidavit, 
from  which  it  appeared,  that  the  defendants  had,  in  the  accounts 
so  submitted  by  them,  inserted  an  item  for  constables'  expenses, 
104Z.  9s.  8d.,  but  refused  to  furnish  any  particulars  of  that  sum. 

Williams,  J. : 

A  mandamus  is  not  necessary.  The  auditor  has  the  remedy  in 
his  own  hands.  Unless  particulars  are  furnished,  he  need  not 
allow  the  charge.  A  mandamus  goes  to  set  a  party  in  motion  to  do 
a  thing,  but  not  to  prescribe  the  way  in  which  it  shall  be  done. 

^  Ride  refused. 

i84i.  EEG.   v.   The  JUSTICES  of   STAFFOKDSHIRE. 

June  11. 
(10  L.  J.  M.  C.  16&— 168  ;  S.  C.  9  Dowl.  P.  C.  1001 ;  5  Jur.  962.) 

Overseers,  Appointment  of  —  Jurisdiction  of  justices  —  Statute  54 
[I66]  Geo.  in.  c.  91. 

The  enactment  in  statute  54  Geo.  III.  c.  91  (2),  "  that  the  appointment 
of  overseers  of  the  poor  shall  in  every  year  be  made  on  the  25th  day  of 
March,  or  within  fourteen  days  next  after  the  said  25th  day  of  March/'  is 
directory  only,  and  not  imperative. 

Therefore,  an  appointment  made  on  the  14th  of  April,  at  a  meeting  held 
by  adjournment  of  a  special  Sessions  holden  on  the  31st  of  March,  for  the 
purpose  of  appointing  overseers,  is  a  good  appointment. 

The  justices  who  held  the  special  Sessions  on  the  31st  of  March,  and 
adjourned  the  appointment  of  overseers  till  the  14th  of  April,  having  legal 
jurisdiction  in  the  matter,  an  appointment  by  two  other  justices,  at  an 
ordinary  meeting  of  magistrates  on  the  1st  of  April :  Held,  a  bad  appointment. 

In  this  case,  the  Eev.  J.  Sneyd  and  Mr.  Gaunt,  two  magistrates 
of  the  county  of  Stafford,  held  a  special  Sessions  at  Leek,  on  the 
81st  of  March,  1841,  for  the  purpose  of  appointing  overseers  for 
the  parishes  within  the  hundred,  (of  which  notice  had  been  given 
in  the  usual  way,)  when  appointments  were  made  for  nearly  thirty 
parishes.     From  the  township  of  Onecote,  which  is  situate  within 

(1)  See  now  the  Poor  Law  Amend-  rural  parishes  by  s.  89  of  the  Local 
ment  Act,  1844  (7  &  8  Vict.  c.  101),  Government  Ac  t,  1894  (56  &  Vict.  c.  7  3): 
s.  38.—  F.  P.  see  also  ss.  5  and  33  of  that  Act— A.  C. 

(2)  llepealed  so  far  as  it  relates  to 
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the  hundred,  two  lists  were  presented  :  and  as  Messrs.  Sneyd  and         Kko. 
Gaunt  were  not  able  to  agree  in  their  choice  for  this  township,  it         the 
was  arranged  between  them,  that  this  appointment,  and  also  that   JStYff^d* 
for  some  other  parishes,  should  be  adjourned  for  a  fortnight,  in       shire. 
order  that  Mr.  Heathcote,  a  neighbouring  magistrate,  who  was  then 
absent  from  home,  might  attend.     An  adjournment  was  accordingly 
made  till  the  14th  of  April,  which  was  signed  by  Messrs.  Sneyd 
and  Gaunt.     Immediately  after  the  adjournment,  and  on  the  same 

m 

day  (March  31st),  it  was  intimated  to  Mr.  Sneyd,  that  the  adjourn- 
ment was  illegal,  and  contrary  to  the  provisions  of  the  statute, 
54  Geo.  III.  c.  91,  which  directs  the  appointment  of  overseers  to  be 
made  within  fourteen  days  from  the  25th  of  March.  Upon  this, 
Mr.  Sneyd  struck  his  name  out  of  the  adjournment  paper,  and  gave 
verbal  notice  to  several  of  the  parties  present  to  attend  at  the 
ordinary  Sessions,  which  were  to  be  held  before  him  and  Mr.  Bill, 
another  magistrate  of  the  county,  on  the  following  day,  April  1,  at 
Frogall,  seven  miles  from  Leek.  This  was  done  in  the  absence  and 
without  the  knowledge  of  Mr.  Gaunt,  who  had  left  shortly  after  the 
adjournment  above  mentioned.  At  Frogall,  on  the  1st  of  April, 
Mr.  Sneyd  and  Mr.  Bill  appointed  two  persons  as  overseers  of  the 
township  of  Onecote.  They  made  no  appointments  for  the  four  or 
five  other  parishes  as  to  which  the  adjournment  to  the  14th  of  April 
had  been  made.  On  the  14th  of  April,  Messrs.  Gaunt,  Heathcote, 
and  Sneyd  met  at  Leek,  and  the  two  former  magistrates  then  made 
an  appointment  of  two  overseers  for  Onecote,  different  from  that 
which  had  been  made  by  Messrs.  Sneyd  and  Bill.  The  same 
gentlemen  also  filled  up  the  appointments  for  the  other  parishes, 
which  had  been  adjourned  from  the  31st  of  March.  Both  sets  of 
overseers  for  Onecote  proceeded  to  act — each  of  them  made  a  rate, 
and  a  portion  *of  the  rate  made  by  the  Overseers  last  appointed  (on  [  *i67  ] 
the  14th  of  April)  was  levied.  No  appeal  had  been  made  to  the 
Quarter  Sessions,  but  an  application  had  been  made  to  justices  to 
appoint  an  assistant  overseer  to  those  appointed  on  the  14th  of 
April,  which  had  been  refused.     Under  these  circumstances, 

F.  V.  Lee  obtained  a  rule  nisi  for  a  certiorari  to  remove  the 
appointment  made  on  the  14th  of  April  into  this  Court,  in  order 
to  quash  the  same.  The  affidavits  in  support  of  and  in  opposition 
to  the  rule,  related  principally  to  the  fitness  of  the  individual 
overseers  nominated,  and  to  the  motives  of  the  magistrates  in 
making  the  appointments. 
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Reo.  Cre88well  and  Godson  showed  cause : 


V, 


Thk  The  appointment  made  on  the  14th  of  April,  by  adjournment 

JUSTICKS  OF  1 

Stafford-     from  March  81st,  was  the  only  valid  appointment.     The  matter 
having   been   regularly  brought    before   the   magistrates   on   the 
31st  of  March,  their  jurisdiction  attached ;   they  were  possessed 
of  the  business,  and  might  lawfully  adjourn  it  by  their  joint  act. 
Having  done  so,   no  other  set  of  magistrates  could  interfere  to 
make  the  appointment  before  the  day  of  adjournment  had  arrived. 
The  appointment  made  on  the  1st  of  April  was,  therefore,  made 
without  any  authority,  and  was  altogether  void.     It  was,  in  fact, 
a  breach  of  the  law  to  attempt  to  wrest  the  jurisdiction  of  the 
justices,  who  had  adjourned  the  appointment,  out  of  their  hands. 
In  Rex  v.  Sainsbury  (l) ,  Lord  Kenyon  said:    "The  question  has 
arisen,  whether  it  be  legal  (for  whether  it  be  decent  or  decorous, 
no  person  can  doubt)  for  two  different  sets  of  magistrates,  having 
a  concurrent  jurisdiction,  to  run  a  race  in  the  exercise  of  any  part 
of  their  jurisdiction ;  "  and  he   decided,  that  the  jurisdiction  of 
one  set  of  magistrates  having  attached,  the  acting  in  the  same 
matter  of  another  set  was  illegal.     Mr.  Sneyd  was  mistaken  in 
supposing  that  the  appointment  must  necessarily  be  made  within 
fourteen  days  of  the  25th  of  March.      The  words  of  the  statute 
54  Geo.  III.  c.  91,  are  directory  only,  that  "  the  appointment  of 
overseers  of  the  poor  shall,  in  every  year,  be  made  on  the  25th  day 
of  March,  or  within  fourteen  days  next  after  the  said  25th  day  of 
March."     So,  also,  the  provisions  in  the  48  Eliz.  c.  2,  which  the 
54  Geo.  III.  c.  91,  was  passed   to   amend,  with  respect  to  the 
appointment  of  overseers,  are  directory  only ;  "for  the  Act  has  no 
negative  words  restricting  the  power  to  a  month  after  Easter,  and 
should  be  construed  so  as  to  destroy  the  mischief  and  advance  the 
remedy,  which  was,  to  have  proper  officers  set  over  the  poor  "  (2) : 
Rex    v.   Sparrow  (3).      These    overseers    having   acted   and   per- 
formed their  duties,  and  their  appointment  having  been  regular, 
the   Court   will   not  interfere,  especially  when   the  effect  of  the 
interference  would  be  to  deprive  the  parish  of  overseers  altogether, 
through  a  default  of  the  justices  only. 

F.  V.  Lee  and  Whitmore,  contra  : 

It  is  because  the  statutes  respecting  the  appointment  of  overseers 
are  directory,  that   the  applicants  contend,  that  the  proceedings 

(1)  4  T.  R.  456.  (3)  1  Bott,  P.  L.  18. 

(2)  1  Nolan,  P.  L.  45. 
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upon  April  1,  which  were  prior  in  point  of  time,  and  which  were        Rbo. 
regular  in  every  respect,  constituted  a  good  appointment  of  over-         the 
seers  for  the  township.    By  48  Eliz.  c.  2,  s.  1,  any  two  magistrates  ^Ykkord* 
of  the  county  may  make  the  appointment:  they  have  done  so       shirk. 
here ;  they  are  fundi  officio,  and  no  other  magistrates  can  after- 
wards interfere:   Rex  v.  Great  Marloiv(i).     There  has  been  no 
appeal  against  that  first  appointment — no  application  to  the  Court 
to  quash  it ;  and  the  parties  so  appointed  are  liable  to  an  indict- 
ment, if  they  do  not  act  as  overseers.     The  appointment  made  on 
the  14th  of  April  is  invalid,  both  because   the  office  was  then 
filled,  and  because  it  was  made  too  late,  the  magistrates  being 
liable,  by  the  statute  48  Eliz.  c.  2,  s.  10,  to  a  penalty  of  51.  for  not 
making  the  appointment  within  the  time  prescribed  by  the  statute. 
Hex  v.   Sainsbary  is  inapplicable.     That  was  a   question   as  to 
granting  ale  licences,   where  one  set  of   magistrates  interfered 
without  reason  with  the  jurisdiction   of  another.    At  most,   the 
Court  will  quash  both  the  appointments,  so  that  a  valid  one  may 
be  made,  as  was  done  by  Lord  Mansfield  in  Rex  v.  The  Overseers 
of  Bridgcwater  (2),  where  *  there  was  a  contest  between  two  sets  of      [  *163  ] 
justices  as  to  the  appointment  of  overseers. 

Coleridge,  J.: 

The  only  question  in  this  case  is,  whether  the  appointment  made 
on  the  14th  of  April  was  a  valid  appointment.  I  do  not  think  that 
this  is  a  question  in  which  I  have  any  discretion  as  to  the  decision 
at  which  I  am  to  arrive.  I  think  I  am  bound  to  decide  the  point 
that  is  raised.  In  the  first  place,  irrespective  of  the  appointment 
made  upon  the  1st  of  April,  it  is  insisted,  that  the  second  appointment 
is  bad,  because  it  was  made  out  of  time.  That  objection,  I  think, 
cannot  be  sustained ;  for  though  the  statute  says  that  the  appoint- 
ment shall  be  made  on  the  25th  of  March,  or  within  fourteen  days 
after  that  day,  there  are  many  cases  where  statutes  have  directed 
appointments  to  be  made  within  a  certain  time,  and,  not  being  so 
made,  they  have  been  held  good ;  for  the  general  rule  of  construc- 
tion has  been,  that,  unless  there  are  negative  words  in  the  statute, 
it  is  directory  only.  There  have  often  been  cases  where  a  mandamus 
has  been  granted,  after  the  day  named  has  passed,  to  compel  the 
appointment;  and  the  ground  on  which  it  has  been  granted  is, 
that  the  statute  is  directory  only.  Therefore,  in  the  present  case, 
though  the  justices  may  be  subject  to  a  penalty,  yet,   if  the 

(1)  6  E.  B.  420  (2  East,  244).  (2)  Cowp.  139. 
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beg.  adjournment  was  properly  made,  and  also  the  appointment  on  the 
The  14th  of  April,  whether  they  were  liable  to  a  penalty  or  not,  I  think 
JJtakfori>-F  *be  appointment  on  that  day,  though  more  than  fourteen  days  after 
smirk.  the  25th  of  March,  would  be  valid.  This  leads  me  to  the  second 
question,  whether  that  appointment  can  be  prevented  taking  effect, 
by  reason  of  the  prior  appointment  that  had  been  made  on  the 
1st  of  April.  If  that  prior  appointment  was  valid,  then  there  is  an 
end  of  the  second.  But,  on  the  best  consideration  that  I  can  give 
the  case,  I  think  that  the  first  appointment  was  invalid.  The 
justices  met,  after  due  notice  to  all  parties,  on  the  31st  of  March, 
and  they  then  entered  on  the  consideration  of  the  appointment 
of  overseers  to  this  and  many  other  townships;  they  made 
appointments  to  many,  but  differed  as  to  the  appointment  to  this 
and  some  few  others.  By  the  consent  of  both  the  justices,  an 
adjournment  was  made  to  another  day,  when  a  third  justice,  who 
was  unconnected  with  the  place,  might  be  present,  to  decide  on  the 
appointment ;  and  that  having  been  done,  the  meeting  broke  up. 
Now,  I  think  after  this  meeting  the  other  justices  had  no  juris- 
diction over  the  matter.  Suppose  they  had  adjourned  to  a  day 
within  fourteen  days  after  the  25th  of  March,  would  it  have  been 
in  the  power  of  two  justices,  after  that  adjournment,  to  go  to 
another  place  and  make  an  appointment  before  that  time  ?  I  think 
it  would  not,  and  that  the  present  is  the  very  same  case.  It 
appears,  that  Mr.  Sneyd  was  told,  after  the  adjournment,  that  a 
mistake  had  been  made,  and  that  the  adjournment  had  been  for 
too  long  a  time,  and  that  he  was  liable  to  a  penalty.  Now,  the 
right  course  for  Mr.  Sneyd  would  have  been  to  communicate  with 
his  brother  magistrate,  who  had  been  present  at  the  meeting  on 
the  81st  of  March,  so  as  to  bring  themselves  together  again  within 
the  legal  time.  He  did  not,  however,  do  that,  but  went  with  the 
list  the  next  day  to  a  general  meeting  of  justices  in  Petty  Sessions 
for  general  purposes,  and  there,  without  tbe  assistance  of  his 
brother  magistrate,  who  had  been  present  at  the  meeting  the  day 
before,  made  the  appointment  of  overseers.  He  had  no  right  to 
do  that ;  and,  as  I  think,  moreover,  that  the  appointment  made 
on  the  14th  of  April,  though  more  than  fourteen  days  after  the 
25th  of  March,  was  perfectly  valid,  this  rule  must  be  discharged. 

Rale  discharged,  without  costs. 
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IN  THE  COURT  OF  COMMON  PLEAS. 


WALLER  v.  LACY. 

(1  Man.  &  G.  54—76;  S.  C.  9  L.  J.  (N.  S.)  C.  P.  217;  1  Scott,  N.  R.  186;  8 

Dowl.  P.  0.  563.) 

Although  an  attorney's  bill  contains  items  not  specified  according  to  the 
2  Geo.  II.  c.  23,  s.  23  (1),  he  may  still  recover  the  portion  of  his  bill,  as  to 
which  the  provisions  of  the  statute  have  been  complied  with. 

Seven  items  in  the  bill  were  stated  in  the  aggregate ;  but  two  only  were 
found  by  the  arbitrator,  to  whom  the  cause  had  been  referred,  to  be  for 
business  done  at  law  or  in  equity :  Held,  that  the  plaintiff  might  recover 
the  five  other  items. 

An  attorney  is  bound  to  deliver  to  his  client  a  bill,  containing  his  whole 
charges :  a  delivery  of  a  bill,  containing  only  the  items  of  the  extra  costs, 
and  omitting  the  items  of  taxed  costs  which  have  been  received  from  the 
other  side,  is  not  a  sufficient  compliance  with  the  statute. 

An  attorney  who  has  several  demands  against  his  client,  some  of  which 
are  barred  by  the  Statute  of  Limitations,  has  no  right  to  appropriate,  in  pay- 
ment of  the  demands  so  barred,  a  sum  received  by  him  on  account  of  his 
client  for  damages  recovered  in  an  action. 

A  defendant  having  a  claim  against  the  plaintiff,  the  latter  at  tho 
foot  of  his  bill  acknowledged  the  debt  as  follows :  "By  Mr.  Lacy's  bill," 
leaving  a  blank  for  the  amount.  He  then  wrote  below,  "Agreeably  to 
your  request,  above  I  send  you  my  bill,  which  I  will  thank  you  to  peruse, 
and  if  correct,  favour  me  with  a  bill  for  the  balance  "  :  Held,  that  this  was 
a  sufficient  acknowledgment  of  the  defendant's  claim  to  take  it  out  of  the 
Statute  of  Limitations. 

This  was  an  action  of  assumpsit.  The  declaration  contained 
three  counts ;  the  first  for  4002.  for  work  and  labour  done  by  the 
plaintiff  as  an  attorney  and  solicitor  for  the  defendant,  and  for 
fees ;  the  second  for  the  same  sum  for  money  paid  by  the  plaintiff 
for  the  use  of  the  defendant ;  and  the  last  for  the  same  sum  on  an 
account  stated  between  the  plaintiff  and  defendant.  The  defendant 
pleaded  to  the  whole  declaration  :  1st,  Non  assumpsit.    2ndly,  The 


1840. 
Nay  8. 

[54] 


(1)  Repealed  by  the  Solicitors  Act, 
1843  (6  &  7  Vict.  c.  73),  s.  1,  sub- 
stantially re-enacted  by  see.  37,  except 
that  under  the  last-named  section  tho 
bill  of  costs  must  include  "fees, 
charges,  &c,  for  any  business  done  by 
such  attorney  or  solicitor."  It  has, 
however,  been  held  that  such  business 
must  be  connected  with  tho  profession 
of  an  attorney  or  solicitor,  though  it 
is  no  longer  limited  to  business  "  at 
law  or  in  equity  "  (A lien  y.  Atdridge 


(1843)  5  Beav.  401,  13  L.  J.  Ch.  loo; 
see  also  Smith  v.  Dimes  (1849)  4  Ex. 
32;  Bush  v.  Martin  (1863)  2  H.  &  C. 
311,  33  L.  J.  Ex.  17;  //<  re  Inderwick, 
25  Ch.  D.  279,  54  L.  J.  Ch.  72).  It 
will  bo  noticed  that  in  this  cose  tho 
second  point  was  decided  by  three  of 
the  Judges  on  the  ground  that  tho 
charges  recovered  were  not  found  to 
be  for  business  done  by  the  plaintiff  in 
his  character  of  attorney. — A.  C. 
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Waller  Statute  of  Limitations.  3rdly,  Payment.  4thly,  A  set-off.  5thly, 
Lacy.  That  the  first  and  second  counts  were  for  fees,  charges,  and 
disbursements  due  to  the  plaintiff  as  an  attorney  for  the  defendant 
at  law ;  that  the  account  was  stated  of  the  same  matters ;  and 
that  no  signed  bill  of  such  charges  and  disbursements  had  been 
delivered  by  the  plaintiff  as  required  by  the  statute  in  such  case 
made  and  provided. 

The  plaintiff  joined  issue  on  the  first  plea,  and  traversed  the 
second  and  third,  on  which  issue  was  joined  by  the  defendant. 
To  the  fourth,  the  plaintiff  replied  the  Statute  of  Limitations, 
[  *55  J  which  the  defendant  traversed  *by  his  rejoinder  ;  on  which  issue 
was  joined.  To  the  last  plea  the  plaintiff  replied,  that  he  had 
delivered  such  a  bill,  on  which  issue  was  joined. 

The  cause  came  on  for  trial  before  Tindal,  Ch.  J.,  at  the  sittings 
for  London  after  Easter  Term  last,  when  a  verdict  was,  by  consent, 
taken  for  the  plaintiff  for  the  damages  laid  in  the  declaration, 
subject  to  the  award  of  a  gentleman  at  the  Bar,  who  was  empowered 
to  direct  that  a  verdict  should  be  entered  as  he  should  think  fit, 
and  to  state  on  the  face  of  his  award,  at  the  request  of  either 
party,  any  points  of  law  for  the  opinion  of  the  Court  which  he 
should  think  proper. 

The  arbitrator,  on  the  12th  of  January,  1889,  made  his  award, 
whereby  he  directed  a  verdict  to  be  entered  for  the  plaintiff  on  the 
general  issue,  damages,  1661.  2s.  6d.,  subject  to  the  opinion  of  the 
Court  upon  the  points  thereinafter  reserved,  and  to  be  reduced 
by  the  collective  amount  of  the  sums  for  which  a  verdict  should  be 
directed  to  be  entered  for  the  defendant  on  other  pleas  and  issues 
as  thereinafter  mentioned  ;  and  he  directed  a  verdict  to  be  entered 
for  the  plaintiff  on  the  second  issue ;  and  as  to  50/.,  part  of  the 
sum  mentioned  in  the  third  plea  pleaded  to  the  action,  he  directed 
a  verdict  to  be  entered  for  the  defendant ;  and  as  to  the  residue  of 
the  plea,  he  awarded  a  verdict  to  be  entered  for  the  plaintiff;  and 
as  to  611.  2#.  4</.,  part  of  the  sum  mentioned  in  the  fourth  plea 
pleaded  to  the  action,  he  directed  a  verdict  to  be  entered  for  the 
defendant ;  and  as  to  the  residue  of  the  plea,  he  awarded  a  verdict 
to  be  entered  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
on  the  case  thereinafter  reserved;  and  as  to  23/.  2s. ,  part  of  the 
sum  mentioned  in  the  fifth  plea  pleaded  to  the  action,  he  directed 
a  verdict  to  be  entered  for  the  defendant ;  and  as  to  the  residue 
of  the  plea,  he  awarded  a  verdict  to  be  entered  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  upon  the  points  thereinafter 
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reserved.    *The  arbitrator  then  directed  the  following  case  to  be     waller 
submitted  for  the  opinion  of  the  Court :  Lacy. 

This  was  an  action  by  an  attorney  to  recover  the  amount  of  his  [  *56  ] 
bill.  It  was  commenced  in  May,  1887.  A  month  before  action 
brought,  the  plaintiff  delivered  to  the  defendant  a  bill  duly  signed 
by  him,  containing  the  particulars  of  his  demand,  which  consisted 
of  disbursements  and  charges  for  business  done  by  him  as  an 
attorney  for  the  defendant,  in  divers  suits  and  other  matters,  at 
various  times  from  the  year  1828  until  the  end  of  1836.  The 
charges  in  respect  of  several  of  those  suits  and  matters  were  duly 
stated  in  the  bill,  the  particular  items  of  which  they  consisted 
being  specified ;  but  the  bill  contained  several  other  charges, 
which  were  stated  in  the  aggregate  only,  as  follows : 

To  sale  of  WoodfalFs  premises 

Brig  Iceni 

Yourself  and  Dickenson 

Petition  to  Exchequer 

Ingersoll's  annuity 

Contract  with  Grimsdell 

General  business 

None  of  the  foregoing  items  was  for  business  done  at  law  or  in 
equity,  except  the  third  and  the  last. 

Separate  bills  for  the  two  latter  charges  had  previously  been 
delivered  by  the  plaintiff  to  the  defendant,  in  which  the  particular 
items  of  which  they  consisted  were  duly  specified ;  but  these  bills 
were  not  signed  by  the  plaintiff.  Some  of  the  particulars  of 
plaintiff's  demand  consisted  of  extra  costs,  which  were  not  allowed 
by  the  Master  on  taxation,  against  the  unsuccessful  parties  in 
actions  which  the  plaintiff  conducted  successfully  on  behalf  of  the 
defendant.  But  the  items  of  those  extra  costs  only  were  set  forth 
in  the  bill ;  no  other  portions  of  the  bills  which  were  laid  before 
the  Master  for  taxation  *in  respect  of  the  said  actions  being  therein  [  *57  ] 
stated.  The  defendant  having  cross  demands  against  the  plaintiff 
for  commodities  supplied  by  him  as  a  tavern  keeper  to  the  latter  at 
various  times,  from  the  year  1828  until  the  end  of  1836,  and  also 
for  money  had  by  the  plaintiff  from  a  third  party  on  account  of  the 
defendant ;  the  plaintiff,  at  the  foot  of  the  bill  which  he  delivered 
containing  the  particulars  of  his  demand  as  aforesaid,  gave  credit 
to  the  defendant  for  the  money  he  had  received,  and  left  a  blank 
for  the  amount  of  the  defendant's  bill,  in  order  that  the  amount 
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Waller      thereof  might  be  deducted  from  his  own  demand,  and  requested 

mm 

Lacy.       the  defendant  to  favour  him  with  the  balance  in  the  following 
form ;  that  is  to  say, 

"22nd  May,  1833.    By    damages    recovered  by  King,   17/. 

By  Mr.  Lacy's  bill 

"  Dear  Sir, — Agreeably  to  your  request,  above  I  send  you  my  bill, 
which  I  will  thank  you  to  peruse,  and  if  correct,  favour  me  with  a 
bill  for  the  balance. 

"Tour  obedient  servant, 

"George  Waller." 

The  above  was  signed  by  the  plaintiff  himself.  Besides  other  pleas, 
the  defendant  pleaded  a  set-off,  to  which  the  plaintiff  replied  the 
Statute  of  Limitations,  upon  which  issue  was  joined.  The 
defendant,  in  support  of  his  plea  of  set-off,  proved  the  aforesaid 
cross  demands. 

The  questions  submitted  for  the  opinion  of  the  Court  upon  the 
above  facts  were,  1st,  whether  the  bill  signed  and  delivered  by  the 
plaintiff  to  the  defendant  as  aforesaid,  was  sufficient  within  the 
statute  in  that  behalf  made  to  enable  the  plaintiff  to  maintain  this 
action  for  any  portion  thereof  ?  2ndly,  whether  the  charges,  which 
were  stated  in  the  aggregate  only,  were  sufficiently  specified  to 
entitle  the  plaintiff  to  recover  any  portion  thereof  ?  Srdly,  whether 
[ #B8  ]  the  charges,  in  respect  of  *extra  costs,  were  sufficiently  stated  to 
enable  the  plaintiff  to  recover  the  amount  thereof  ?  4thly,  whether 
the  plaintiff  had  a  right  to  appropriate,  in  liquidation  of  any  part  of 
his  demand,  the  aforesaid  sum  of  17/.,  which  was  received  by  him 
of  King,  on  account  of  the  defendant,  without  the  knowledge  of  the 
latter  ?  5thly,  whether  any  portion  of  the  defendant's  set-off  was 
barred  by  the  Statute  of  Limitations  ? 

If  the  Court  decided  the  first  question  in  the  negative,  the 
arbitrator  directed  a  verdict  to  be  entered  for  the  defendant  on 
the  5th  plea. 

If  the  Court  decided  the  first  three  questions  in  the  affirmative,  he 
directed  a  verdict  to  be  entered  for  the  plaintiff  on  that  plea  as  to 
137/.  198.  6(L,  in  respect  of  the  1st  and  3rd  questions ;  and  such 
further  sums  as  the  Court  should  decide,  he  was  entitled  to  recover 
in  respect  of  the  second  question,  parcels  of  the  sum  mentioned  in 
the  said  plea;  and  he  awarded  a  verdict  to  be  entered  for  the 
defendant  as  to  the  residue  (if  any)  of  the  said  plea. 

If  the  Court  decided  the  first  question  in  the  affirmative,  and  the 
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second  and  third  questions  in  the  negative,  he  directed  a  verdict  to     Waller 
be  entered  for  the  plaintiff  as  to  112/.  19s.  6d.,  part  of  the  sum        LArCY 
mentioned  in  the  said  plea,  and  for  the  defendant  as  to  the  residue 
of  the  said  plea. 

If  the  Court  decided  the  first  and  second  questions  in  the 
affirmative,  and  the  third  in  the  negative,  he  directed  a  verdict  to 
be  entered  for  the  plaintiff  on  the  said  plea  as  to  112/.  19*.  6d.9  in 
respect  to  the  first  question,  and  such  further  sum  as  the  Court 
should  decide  that  the  plaintiff  was  entitled  to  recover  in  respect  of 
the  second  question,  parcels  of  the  sum  mentioned  in  the  said  plea ; 
and  he  awarded  a  verdict  to  be  entered  for  the  defendant  as  to  the 
residue  of  the  said  plea. 

If  the  Court  decided  the  first  and  third  questions  in  *  the  affirmative,       [  *59  1 
and  the  second  in  the  negative,  he  directed  a  verdict  to  be  entered 
for  the  plaintiff  on  the  said  plea  as  to  137Z.  19*.  6d.,  parcel  of  the 
sum  mentioned  in  the  said  plea,  and  for  the  defendant  as  to  the 
residue  of  the  said  plea. 

If  the  Court  decided  the  fourth  question  in  the  affirmative,  he 
directed  that  the  Court  should  not  take  into  consideration  the  last 
item  of  the  aforesaid  charges  stated  in  the  aggregate,  namely, 
"  General  business,  17Z.  12s.  Id. ; "  and  he  awarded  the  damages 
which  he  had  awarded  to  the  defendant  on  the  fifth  plea  as 
aforesaid  to  be  reduced  from  282.  2s.  to  61.  2a. ,  subject  to  the  opinion 
of  the  Court  on  the  other  points  as  aforesaid. 

If  the  Court  decided  the  fifth  question  in  the  negative,  he  directed 
a  verdict  to  be  entered  for  the  defendant  on  the  fourth  plea  and  last 
issue. 

In  Hilary  Term,  1839,  the  defendant  obtained  a  rule  to  show 
cause  why  so  much  of  the  award  as  directed  the  verdict  to  be 
entered  contrary  to  the  entries  hereinafter  mentioned  should  not 
be  set  aside,  upon  the  ground  that  the  facts  set  out  in  the  award 
entitled  the  defendant  to  have  the  verdict  entered  as  herein  men- 
tioned ;  and  that  the  verdicts  might  be  entered  on  the  general 
issue  for  the  plaintiff  as  to  1661.  2s.  6d. ;  on  the  Statute  of  Limita- 
tions for  the  plaintiff  as  to  1662.  2s.  6d. ;  and  for  the  defendant  as 
to  the  residue ;  on  the  plea  of  payment,  for  the  defendant  for  502., 
and  for  the  plaintiff  on  the  residue ;  on  the  plea  of  Bet-off,  for  the 
defendant ;  on  the  plea  of  no  signed  bill,  for  the  defendant ;  or  that 
the  verdict  for  the  plaintiff  on  that  issue  be  reduced. 

The  case  having  been  set  down  in  the  special  paper,  now  came 
on  for  argument* 
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Waller  TaJ/ourd,  Serjt.  (with  whom  was  Hance)  for  the  plaintiff: 

Lacy.  With  regard  to  the  first  question  submitted  for  the  opinion  of  the 

[•60]  Court,  it  seems  to  have  been  thought  at  *one  time  that  an  attorney 
is  not  entitled  to  recover  on  a  bill  which  does  not  specify  all  the 
items  it  contains ;  but  Drew  v.  Clifford  (l)  clearly  establishes  that 
he  may  recover  the  portion  of  his  demand  as  to  which  the  pro- 
visions of  the  statute  of  the  2  Geo.  II.  c.  23,  s.  23,  have  been 
complied  with. 

(Bramwell,  for  the  defendant,  admitted  the  authority  of  Drew 
v.  Clifford,  and  gave  up  this  point.) 

With  respect  to  the  second  question,  relative  to  the  charges 
stated  in  the  aggregate,  it  may  be  admitted,  as  the  arbitrator  has 
found  that  the  third  and  last  charges  were  for  business  done  at 
law  or  in  equity,  that  the  plaintiff  cannot  recover  as  to  them. 
With  regard  to  the  five  other  items,  as  the  plaintiff  could  have 
maintained  an  action  for  them  without  delivering  a  bill  at  all,  he 
has  a  right  to  recover  them,  although  a  bill,  in  which  they  are 
imperfectly  described,  has  been  delivered.  These  items  are  clearly 
not  taxable,  but  the  objection  is,  that  as  the  plaintiff  had  a  claim 
for  business  that  was  taxable,  he  could  not  sever  non-taxable  items 
from  his  demand,  but  should  have  delivered  a  signed  bill  for  the 
whole.  *  *  * 
[  61  ]  The  third  point  is,  whether  the  extra  costs  are  sufficiently  stated. 

The  question  is,  whether  an  attorney,  on  suing  his  own  client,  is 
bound  to  set  out,  not  only  the  items  which  he  could  not  recover 
from  the  opposite  party,  but  also  the  costs  which  have  already  been 
taxed  by  the  Master,  and  paid  by  the  other  side.  There  can  be  no 
possible  object  in  stating  the  latter  charges  over  again. 

(Tindal,  Gh.  J. :  It  does  not  appear  that  the  defendant  has  ever 
had  a  copy  of  the  other  bill.  Why  should  he  not  have  the  power 
of  taking  that  bill  before  the  Master,  with  a  view  of  reducing  the 
extra  costs  ?) 

If  it  be  necessary  to  refer  to  the  former  bill,  to  see  whether  any  of 
the  items  of  the  extra  costs  are  comprised  in  it,  the  Master  may 
do  so,  as  all  bills  of  costs,  after  being  taxed,  are  filed  in  his 
office.    *    *    * 

(1)  By.  &  Moo,  280 ;  2  Car.  &  P.  69, 
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Fourthly,  the  plaintiff  had  a  right  to  appropriate  the  171.  received      Waller 
by  him  on  account  of  the  defendant.    When  the  plaintiff's  bill  was        lacy. 
sent  in,  the  defendant  might  then  have  appropriated  it  as  he  thought 
proper ;  but  not  having  done  so,  it  was  too  late  to  take  the  objection 
before  the  arbitrator,  and  the  plaintiff  was  entitled  to  apply  it  to 
any  part  of  his  bill.     Where  the  demand  does  not  arise  from  any 
claim  that  is  malnm  in  se,  the  right  clearly  exists.     This  is  shown 
by  Crnickshanks  v.  Rose  (l),  which  was  a  stronger  case  than  the 
present.    *There  Lord  Tentbrdbn  held  that  a  party  might  apply       I  *w  ] 
general  payments  to  an  account  for  spirituous  liquors,  for  which  he 
could  not  have  maintained  an  action.     Philpott  v.  Jones  (2)  is  to  the 
same  effect. 

The  fifth  question  is,  whether  any  portion  of  the  defendant's 
set-off  is  barred  by  the  Statute  of  Limitations,  or  it  is  taken  out 
of  the  statute  by  the  document  set  forth.  Lechnere  v.  Fletcher  (3) 
undoubtedly  establishes,  that  where  the  amount  of  the  debt  is  left 
blank  in  the  acknowledgment  or  promise  required  by  the  9  Geo.  IV. 
c.  14,  s.  1,  it  may  be  supplied  by  parol  evidence.  In  other  respects, 
however,  that  case  is  distinguishable.  There  the  promise  referred 
to  a  debt  that  might  be  ascertained — here  the  amount  due  is 
uncertain.  Also,  there  the  whole  demand  was  beyond  the  six 
years,  but  here  only  a  portion  was  incurred  beyond  that  time; 
and  it  may  be  that  the  plaintiff  merely  intended  that  the 
defendant  should  deduct  the  part  which  he  was  then  legally 
liable  to  pay.     *     *    * 

With  respect  to  there  being  accounts  current  between  the  parties,        [  fi3  ] 
that  circumstance  is  not  sufficient,  since  the  9  Geo.  IV.  c.  14,  s.  1, 
to  take  the  case  out  of  the  statute :  Williams  v.  Griffiths  (4),  Mills  v. 
Fowkes  (5). 

Bramwell  for  the  defendant : 

With  regard  to  the  second  question,  if  it  had  been  res  intepra 
there  might  have  been  some  difficulty  in  contending,  on  the  words 
of  the  statute,  that  an  attorney  must  deliver  a  signed  bill  as  well 
of  those  items  which  are  not  taxable  as  of  those  that  are.  But  the 
authorities  are  uniform  on  the  point  prior  to  the  case  of  Becke  v. 
Penn  (6).  In  Wardle  v.  Nicholson  (7)  it  was  held,  that  an  attorney 
who  has  not  delivered  any  bill  to  his  client  before  action  brought, 

(1)  1  Moo.  &  Rob.  100.  (5)  50  R.  R.  750  (5  Bing.  N.  C.  455). 

(2)  41  R.  R.  371  (2  Ad.  &  El.  41).  (6)  7  Car.  &  P.  397. 

(3)  38  R.  R.  088  (3  Tyr.  450).  (7)  4  B.  &  Ad.  469 ;  1  Nev.  &  Man. 

(4)  5  Tyr.  748 ;  2  Cr.  M.  &  R.  45.  355. 
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Waller  but  has  delivered  particulars  of  demand,  containing  some  taxable 
Lacy.  items,  after  action  brought,  cannot  recover  for  an  item  not  taxable, 
if  such  item  be  in  respect  of  business  done,  or  money  paid  to  his 
client's  use,  in  his  character  of  attorney.  So  in  Smith  v.  Taylor  (l) 
this  Court  decided,  although  only  two  out  of  many  items  were  of  a 
taxable  nature,  that  the  attorney  could  not  recover  any  part  of  his 
demand,  he  not  having  delivered  a  signed  bill. 

m 

(Bosanquet,  J. :  It  is  stated  in  Archbold's  Practice,  by  Chitty, 
p.  71,  seventh  edition,  that  those  cases  were  decided  "  during  the 
time  the  Courts  thought  they  had  a  common-law  jurisdiction  to 
compel  the  taxation  of  an  attorney's  bill.1') 

[  <u  ]  *  *  As  regards  the  extra  costs,  it  is  said  they  are  sufficiently 
stated,  because  the  attorney  seeks  to  recover  them  only  from  his 
client,  and  not  the  costs  which  he  has  already  received  from  the  other 
side.  The  client,  however,  is  liable  for  the  whole  costs ;  and  if  the 
other  side  had  been  unable  to  pay  the  costs  as  between  party  and 
party,  he  must  have  paid,  them  to  the  attorney.  If  the  latter  were 
to  bring  an  action  for  the  whole  costs,  the  client  must  plead  the 
costs  received  from  the  other  party  as  matter  of  set-off.  The  pro- 
position is  therefore  incorrect,  that  the  attorney  seeks  to  recover 
only  the  extra  costs ;  his  demand  is  for  the  whole,  but  he  is  willing 
to  allow  the  amount  paid  to  him  by  the  other  party.  The  question 
is,  has  a  bill  been  delivered  which  the  Master  can  tax  ?  Until  he 
has  had  the  whole  costs  laid  before  him;  he  cannot  ascertain 
whether  the  extra  costs  should  be  allowed.    *    *    * 

[  or>  ]  With  respect  to  the  fourth  question,  it  is  said  that  the  defendant 

has  waived  his  right  of  applying  the  17/.,  and  has  allowed  it  to  be 
appropriated  by  the  plaintiff.  This  is  not  so ;  for  the  arbitrator 
finds  that  it  is  due  to  the  defendant,  and  that  unless  the  plaintiff 
have  a  right  to  appropriate  it,  the  defendant  is  entitled  to  a  verdict 
for  that  amount.  The  question  in  the  abstract  is,  whether  a  party 
can  appropriate  a  sum  of  money  due  by  way  of  set-off.  It  is  sub- 
mitted that  the  doctrine  of  appropriation  does  not  apply  to  cases 
of  set-off.    *     *    * 

As  regards  the  question  whether  the  defendant's  set-off  is  barred, 
it  is  submitted  that  there  is  here  a  sufficient  acknowledgment  or 
promise  within  the  statute.     In  Bird  v.  Gammon  (2)  it  was  held, 

(1)  7  Bing.  259 ;  5  Moore  &  Payno,  (2)  43  R.  R.  839  (3  Bing.  N.  C.  883; 

66.  $  Scott,  213). 
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that  it  was  properly  left  to  the  jury  to  say  what  was  the  effect  of      waller 
the  letter  relied  on  in  that  case.    Here  the  arbitrator  is  in  the        lacy. 
situation  of  a  jury ;    and  he  has  found  that  the  plaintiff  left  a 
blank  at  the  foot  of  his  account  for  the  amount  of  the  defendant's 
bill,  in  order  that  the  latter  might  deduct  the  amount  from  the 
plaintiff's  demand,  and  send  him  the  balance. 

The  plaintiff's  letter  is  a  clear  admission  that  something  is  due  [  <tf  ] 
to  the  defendant.  In  Haydon  v.  Williams  (l),  Tindal,  Ch.  J.,  in 
delivering  the  judgment  of  this  Court,  stated  that  the  9  Geo.  IV. 
c.  14,  "did  not  intend,  as  it  appears  to  us,  to  make  any  alteration 
in  the  legal  construction  to  be  put  upon  acknowledgments  or 
promises  made  by  defendants,  but  merely  to  require  a  different 
mode  of  proof."  The  old  authorities  are  consequently  still  in  point. 
In  Colledge  v.  Horn  (2),  a  letter  containing  no  admission  of  any 
specific  balance,  but  only  an  acknowledgment  that  something  was 
due,  but  not  the  amount  claimed  by  the  plaintiff,  was  held  sufficient 
to  take  the  case  out  of  the  former  Statute  of  Limitations.  Lech- 
mere  v.  Fletcher  (3),  is  an  express  authority  that  the  acknowledg- 
ment need  not  specify  the  amount  of  the  debt,  which  may  be  shown 
by  extrinsic  evidence.  Bird  v.  Gammon  (4)  also  decides  the  same 
point.  So  in  Dickinson  v.  Hatfield  (5),  where  the  defendant  pro- 
mised, by  letter,  to  pay  "  the  balance,"  without  specifying  any 
particular  amount,  Lord  Tenterden,  by  whom  the  9  Geo.  IV.  c.  14, 
was  framed,  said,  "  The  Act  does  not  require  the  amount  of  the 
debt  to  be  specified.  Before  it  passed,  a  verbal  promise  to  pay  the 
balance  would  have  entitled  the  plaintiff  to  recover.  A  similar 
promise  in  writing  will  have  the  same  effect  since."     *     *    * 

Talfonrd,  Serjt.  in  reply :  [  67  ] 

With  regard  to  the  second  question,  although  the  opinion  of 
Tindal,  Ch.  J.  in  Becke  v.  Penn  (6)  was  not  necessary  for  the 
decision  of  that  case,  yet  it  was  expressly  given  after  the  point 
had  been  raised  and  argued.  At  all  events,  it  does  not  appear 
that  the  five  items  were  due  to  the  plaintiff  in  his  character  of 
an  attorney.    *     *     * 

Tindal,  Ch.  J. :  [  68  ] 

No  question  has  been  raised  in  this  case  as  to  the  mode  in 

(1)  33  B.  B.  415  (7  Bing.  163).  (4)  43  B.  E.  839   (3  Bing.   N.   C. 

(2)  28  B.  B.  606  (3  Bing.  119;  10      883;  5  Scott,  213). 
Moore,  431).  (5)  1  Moo.  &  Bob.  141. 

(3)  38  B.  B.  688  (3  Tyr.  450).  (6)  7  Car.  &  P.  397, 
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First  point. 


waller      which  the  judgment  is  ultimately  to  be  entered  up  upon  the  find- 

Lacy.        ing  of  the  Court.     We  shall  therefore  limit  ourselves  to  giving 

an    opinion    upon    the    five    abstract  points  submitted  for  our 

consideration,  leaving  the  parties  themselves  to  shape  our  finding 

on  the  record. 

The  first  question  is,  whether  the  signed  bill  delivered  *is 
sufficient  within  the  statute  of  the  2  Geo.  II.  c.  28,  s.  23,  to 
enable  the  plaintiff  to  maintain  his  action  for  any  portion  thereof. 
On  that  we  all  agree  that  it  is  sufficient  to  enable  the  plaintiff 
to  support  an  action  for  some  part  of  his  demand. 
Second  point.  The  second  question  is,  whether  the  charges  stated  in  the  aggre- 
gate are  sufficiently  specified  to  entitle  the  plaintiff  to  recover  any 
portion  thereof.  It  appears  that  there  are  seven  charges  not  stated 
by  particular  items  but  by  general  sums.  As  regards  two  of  those 
items  the  statement  is  clearly  insufficient,  for  it  is  found  by  the 
arbitrator  that  they  were  charges  for  business  done  at  law  or  in 
equity.  With  respect  to  the  five  other  items  the  same  objection 
does  not  exist ;  for  they  are  not  found  to  be  charges  for  business 
done  at  law  or  in  equity,  neither  are  they  found  to  be  for  business 
done  by  the  plaintiff  in  his  character  of  an  attorney.  As  the 
declaration,  in  addition  to  the  count  for  work  and  labour  done 
by  the  plaintiff  as  an  attorney,  contains  counts  for  money  paid, 
and  on  an  account  stated,  and  as  it  is  not  specifically  pointed  out 
that  those  items  fall  within  the  first  count,  we  are  not  bound  to 
make  any  inference  against  the  plaintiff,  but  may  pass  them  over 
as  charges  which  may  be  recovered  under  the  other  counts  in  the 
declaration. 

The  third  question  is,  whether  the  charges  in  respect  of  extra 
costs  are  sufficiently  stated;  and  it  appears  to  me  they  do  not 
comply  with  the  requisites  of  the  statute.  Those  charges  by  them- 
selves are  not  intelligible  to  the  officer  of  the  Court.  An  attorney's 
bill,  generally  speaking,  ought  to  give  a  history  of  the  cause,  so 
as  to  enable  the  officer  to  judge  of  the  propriety  of  the  various 
items  of  which  it  is  composed  ;  but  if  part  only  of  the  charges  are 
set  forth  he  has  not  sufficient  materials  whereon  to  form  his  judg- 
ment. A  delivery  of  a  bill  containing  merely  the  extra  costs  is 
certainly  not  *according  to  the  general  practice,  which  is  for  the 
attorney  to  deliver  a  bill  of  the  whole  costs,  giving  his  client  credit 
for  the  sum  that  has  been  received.  Here  these  separate  and 
disjoined  items  do  not  furnish  the  necessary  information,  and  are 
consequently  not  a  sufficient  compliance  with  the  statute,  which 
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requires  a  bill  to  be  delivered  for  the  purpose  of  enabling  the  client,      Waller 
should  he  think  proper,  to  have  it  taxed.   I  therefore  think  that  these        lacy. 
five  items  cannot  be  allowed  to  form  part  of  the  plaintiff's  demand. 

The  fourth  question  is,  whether  the  plaintiff  had  a  right  to  Fourth  point. 
appropriate,  in  liquidation  of  any  part  of  his  demand,  the  171. 
received  of  King.  It  seems  to  me  that  he  had  no  such  right.  It 
is  not  disputed  that,  as  regards  a  payment,  where  the  party  paying 
does  not  appropriate  the  money,  the  party  receiving  it  may;  for 
it  is  the  fault  of  the  payer  if  he  omit  to  exercise  the  right  of  appro- 
priation of  the  sum  so  paid.  But  this  is  not  the  case  of  a  payment 
at  all,  but  of  a  sum  of  money  received  without  the  knowledge  of 
the  defendant.  Therefore,  inasmuch  as  the  latter  never  had  the 
power  of  exercising  any  election  as  to  the  application  of  this  sum, 
the  right  of  the  plaintiff  to  appropriate  it  never  arose. 

The  fifth  question  is,  whether  any  portion  of  the  defendant's  Fifth  poiut. 
set-off  is  barred  by  the  Statute  of  Limitations ;  that  is,  in  effect, 
to  inquire  whether  there  has  been  any  acknowledgment  that  will 
take  it  out  of  the  statute.  The  set-off  arose  partly  from  a  sum 
of  17/.,  which  the  plaintiff  received  in  1888  on  account  of  the 
defendant,  and  partly  from  a  tavern  bill  contracted  by  the  plaintiff 
with  the  defendant  between  the  years  1828  and  1836.  A  part, 
therefore,  of  this  bill  would  be  excluded,  unless  what  has  taken 
place  prevented  the  operation  of  the  statute.  It  appears  that  the 
plaintiff,  on  sending  in  his  bill,  gave  credit  at  the  foot,  for  the 
*17Z.  received  of  King,  and  added,  "  By  Mr.  Lacy's  bill,"  leaving  [  *n  ] 
a  blank  for  the  amount.  He  then  wrote  below,  "  Agreeably  to 
your  request,  above,  I  send  you  my  bill,  which  I  will  thank  you 
to  peruse,  and,  if  correct,  favour  me  with  a  bill  for  the  balance." 
It  appears,  by  necessary  inference,  that  this  document  must  have 
been  delivered  more  than  a  month  before  the  action  was  commenced. 
So  far  as  relates  to  the  17/.,  it  is  a  direct  acknowledgment  by  the 
plaintiff  that  he  has  received  that  sum  on  behalf  of  the  defendant. 
The  only  question,  therefore,  is  with  respect  to  the  defendant's  bill. 
The  cases  are  strong  to  show  that,  though  the  amount  be  not 
specified  in  the  acknowledgment,  it  may  be  supplied  by  parol 
evidence.  I  think  that  here  the  plaintiff,  when  writing  in  this 
way  to  the  defendant,  is  speaking  of  something  known  between 
the  parties,  although  he  cannot  state  the  precise  amount.  It  seems 
to  me  that  the  cases  go  the  full  length  of  establishing  that  this 
is  a  sufficient  acknowledgment.     In  Dickinson  v.  Hatfield  (l),  which 

(1)  1  Moo.  &  Eob.  141. 
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occurred  soon  after  the  passing  of  the  Act,  Lord  Tektebden  himself 
held  that  the  promise,  in  the  letter  produced,  to  pay  "the  balance" 
was  sufficient  to  take  the  case  out  of  the  statute,  although  the 
amount  of  such  balance  was  not  stated.  It  is  said  here  that  the 
plaintiff  does  not  admit  a  balance  to  be  due  from  him,  because 
he  claims  one  from  the  defendant;  but  the  words  are  to  be  taken 
according  to  the  subject-matter.  Here  the  word  "bill"  is  the 
same  as  "  balance  "  in  Dickinson  v.  Hatfield,  and  you  may  let  in 
parol  evidence  as  well  in  the  one  case  as  in  the  other.  Lcchmere 
v.  Charlton  is  also  a  strong  authority  to  the  same  effect.  It  there- 
fore seems  to  me  that  the  defendant's  set-off  is  not  barred,  inasmuch 
as  there  is  here  a  sufficient  acknowledgment  to  take  the  case  out 
of  the  statute. 


Third  point. 


[  72  ]  BOSANQUET,  J.  : 

First  point.  With  respect  to  the  first  question,  I  also  think  that  the  bill 

delivered  was  sufficient  to  enable  the  plaintiff  to  maintain  an  action 
for  a  portion  of  his  demand. 

Second  point.  As  regards  the  second  question,  it  appears  to  me  that  the  statute 
has  not  been  complied  with,  so  far  as  relates  to  the  two  items  for 
business  done  at  law  or  in  equity.  But  with  respect  to  the  other 
five  charges  which  are  found  not  to  be  taxable,  it  appears  to  me 
that  the  plaintiff  was  under  no  obligation  to  state  them  in  any 
other  manner  than  he  has  done,  inasmuch  as  they  do  not  fall 
within  the  statute.  If  the  defendant  had  wanted  fuller  information, 
he  might  have  applied  for  a  bill  of  particulars. 

The  next  question  is,  whether  it  was  incumbent  on  the  plaintiff, 
in  order  to  recover  the  extra  costs,  to  set  them  out  more  par- 
ticularly. It  is  quite  unreasonable  to  state  them  in  the  manner 
he  has  done,  without  giving  his  client,  by  the  delivery  of  his  whole 
charges,  an  opportunity  of  judging  of  their  propriety;  for  the 
client  cannot  form  any  judgment  as  to  the  correctness  of  the  extra 
costs,  unless  he  knows  what  costs  have  been  allowed  by  the  Master 
against  the  other  party. 

With  respect  to  the  right  of  the  plaintiff  to  appropriate  the  171., 
whatever  right  of  appropriation  a  party  may  have  over  a  sum  paid 
to  him,  he  has  no  such  right  over  money  in  his  hands  belonging  to 
another  person.  It  is  only  proper  that  a  party  should  have  the 
power  to  appropriate  a  payment  made  to  him  without  any  special 
application ;  but  the  doctrine  of  appropriation  cannot  apply 
to  the  present  case,  where  money  has  come  to  the  plaintiff's 
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hands,  not  by  the  act  of  the  defendant,  but  by  the  act  of  a  third      Waller 

Party-  l/cy. 

As  regards  the  last  question,  according  to  the  authorities,  it  is  Fifth  point. 

not  necessary  that  any  precise  amount  should  be  specified  in  the 

acknowledgment,  if  the  latter  be  *clear,  and  the  amount  can  be        [  *?3  ] 

ascertained  by  extrinsic  evidence.     Here  there  is  certainly  an 

acknowledgment  by  the  plaintiff  that  17/.  plies  the  defendant's  bill 

are  due  to  the  latter,  which  is  sufficient  to  take  the  case  out  of 

the  statute. 

Coltman,  J. : 

With  respect  to  the  first  question,  it  has  been  admitted,  that  the  First  point. 
plaintiff  is  entitled  to  recover  some  portion  of  his  demand. 

As  to  the  second  question,  the  plaintiff  clearly  cannot  recover  for  Second  point, 
the  two  items  which  are  found  to  be  for  business  done  at  law  or  in 
equity.  With  regard  to  the  five  other  items,  it  is  not  necessary  to 
say  whether  the  plaintiff  would  have  been  entitled  to  recover  them 
in  his  capacity  of  an  attorney,  for  he  does  not  appear  to  have 
claimed  them  in  that  character. 

On  the  third  question  I  agree  with  the  rest  of  the  Court,  that  Third  point. 
the  plaintiff  is  not  entitled  to  recover  the  extra  costs.  The  officers 
report  that  the  practice  is  °to  deliver  a  bill  containing  the  whole 
costs ;  and  though  it  may  be  contended,  on  the  terms  of  the  statute, 
that  such  a  step  is  not  necessary,  we  must  look  not  only  at  the  Act, 
but  at  the  practice  which  has  prevailed  upon  it. 

With  regard  to  the  right  to  appropriate  the  17!.,  it  seems  to  me  Fourth  point. 
that  no  question  can  arise,  except  by  a  confusion  of  terms.  All  the 
decisions  in  which  this  point  has  been  considered  have  been  cases 
where  payments  have  been  made  by  debtors  to  creditors ;  and  it 
has  been  held  that  if  the  party  making  a  payment  neglects  to 
direct  its  application,  the  right  to  appropriate  it  devolves  on  the 
party  by  whom  it  is  received.  But  here  there  was  no  payment  at 
all  by  the  plaintiff  to  the  defendant. 

The  last  question  is  one  of  considerable  importance,  going  to  the  Fifth  point. 
root  of  the  case.    It  appears  to  me,  though  I  had  some  doubt  at 
first,  that  there  is  an  acknowledgment,  which  is  sufficient  to  take 
the  defendant's  set-off  *out  of  the  statute.  I  find  it  firmly  established       [  *74  ] 
by  the  decisions,  that  it  is  not  necessary  that  the  amount  of  the 
debt  should  be  specified  in  the  acknowledgment. 

With  respect  to  the  objection  of  my  brother  Talfourd,  that  this 
is  not  a  promise  to  pay,  but  a  demand  of  a  balance  claimed  by  the 
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plaintiff,  it  is  not  entitled  to  any  weight.  The  demand  does  not 
relate  to  the  defendant's  set-off,  but  to  something  beyond.  The 
statute  requires  an  acknowledgment  or  promise  in  writing.  Here 
there  is  an  acknowledgment  of  a  debt  from  which  the  law  will 
imply  a  promise ;  for  though  the  amount  is  not  stated,  there  is  an 
unequivocal  admission  of  the  bill  owing  to  the  defendant.  It  is 
not  the  less  an  acknowledgment  of  such  bill,  because  the  plaintiff 
makes  a  claim  of  a  balance  due  to  him. 


Ebskine,  J. : 

Second  point.       With  respect  to  the  second  question,  as  the  arbitrator  has  stated 

that  two  of  the  items  were  for  business  done,  either  at  law  or  in 
equity  the  plaintiff  clearly  cannot  recover  as  to  them,  inasmuch  as 
they  are  not  specified  as  required  by  the  statute.  But  with  regard 
to  the  five  other  items,  it  is  not  stated  that  they  were  for  business 
done  in  the  character  of  an  attorney.  The  arbitrator  is  silent  as  to 
the  fact ;  and  as  the  declaration  contains  other  counts  under  which 
those  items  may  be  recovered,  we  cannot  infer  that  they  were  for 
business  done  as  an  attorney.  It  is  unnecessary,  therefore,  to 
consider  the  decisions,  in  which  it  is  said  that  the  Courts  have 
disclaimed  any  other  authority  than  that  given  to  them  by  the 
2  Geo.  II.  c.  23,  for  the  question  4hat  has  been  argued  does 
not  arise. 

Third  point.         I  agree  with  the  rest  of  the  Court  that  the  extra  costs  are  not 

sufficiently  set  out.  The  practice  certified  to  us  is  undoubtedly 
the  correct  practice.  The  attorney  should  have  delivered  a  bill  of 
his  whole  costs  in  order  that  the  client  might  see  what  was  charged 
[  *75  ]  in  respect  of  *each  item,  and  judge  whether  it  was  worth  his  while 
to  have  the  bill  taxed. 

Fourth  point.  On  the.  fourth  question,  I  am  of  opinion  that  a  party  receiving 
money  on  account  of  a  person  indebted  to  him  has  no  right  to 
appropriate  it  without  some  direction.  Where  a  party  makes  a 
payment,  as  he  has  a  right  to  direct  its  application,  when  he  does 
not  do  so,  it  is  to  be  understood  that  he  confers  on  the  other  party 
the  right  of  appropriation.  Here  no  such  inference  can  arise  ;  for 
the  defendant  never  had  an  opportunity  of  appropriating  the 
sum  received  by  the  plaintiff  from  a  third  party. 

Fifth  point.  With  respect  to  the  issue  on  the  Statute  of  Limitations  pleaded  to 
the  fourth  plea,  I  also  agree  that  the  verdict  must  be  entered  for 
the  defendant.  The  first  ground,  however,  taken  by  the  defendant, 
that  cross  accounts  are  not  within  the  statute,  cannot  be  supported, 
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since  the  case  of  Williams  v.  Griffiths  (i),  recognised  in  this  Court  waller 
in  Mills  v.  Foivkes  (2) .  Those  cases  seem  to  me  to  establish  the  lacy 
right  principle,  that  the  9  Geo.  IV.  c.  14,  intended  to  do  away  with 
any  inference  arising  from  the  existence  of  mutual  accounts,  and 
to  require  a  promise  to  pay,  or  an  acknowledgment  from  which  a 
promise  may  be  inferred.  I  agree  that  the  memorandum  by  the 
plaintiff  at  the  foot  of  his  bill  is  sufficient  to  take  the  defendant's 
set-off  out  of  the  statute ;  for  though  the  amount  of  the  latter's  bill 
is  not  specified,  the  arbitrator  has  found  that  the  plaintiff  intended 
that  the  defendant's  bill  should  be  deducted  from  his  own  account. 
We  must,  therefore,  take  it  that  he  intended  to  give  the  defendant 
credit  for  the  whole  of  his  bill,  and  consequently  the  verdict  on  this 
issue  must  be  entered  for  the  defendant. 

The  rule,  as  drawn  up  on  the  finding  of  the  Court,  was,  L  76  ] 

That  the  verdict  be  entered  for  the  plaintiff  on  the  first  plea,  and 
issue  damages,  166Z.  2s.  6d. ;  for  the  plaintiff  on  the  second  plea 
and  issue ;  for  the  defendant  on  the  third  plea  and  issue,  as  to  50Z., 
and  for  the  plaintiff  as  to  the  residue ;  for  the  defendant  on  the 
fourth  plea  and  issue ;  and  for  the  plaintiff  on  the  fifth  plea  and 
issue  thereon,  as  to  118Z.  4*.,  and  as  to  the  residue,  for  the 
defendant. 


BUXTON  v.  JONES.  A  184,°- 

April  22. 
(1  Man.  &  G.  83—87;  S.  C.  1  Scott,  N.  E.  19 ;  9  L.  J.  (N.  S.)  C.  P.  257.) 


A  bill  of  exchange  was  presented  for  payment  at  the  door  of  the  house 
where  the  drawee  was  described  as  living,  to  a  lodger  who  was  coming  from 
the  passage  of  the  house  into  the  street.  The  drawee  had  removed  to 
another  residence,  known  to  the  occupier  of  the  house,  but  not  to  the 
lodger ;  and  it  was  not  shown  that  he  had  left  funds  for  payment :  Held, 
that  the  presentment  was  sufficient  to  maintain  the  affirmative  of  an  issue 
raised  on  the  due  presentment  of  the  bill  in  an  action  against  an  indorser. 

Assumpsit  on  a  bill  of  exchange  drawn  10th  of  December,  1889, 
by  Charles  Simpson  upon  Frederick  Ep worth  for  201.,  payable  two 
months  after  date  to  the  order  of  the  drawer,  by  him  indorsed  to  the 
defendant,  by  the  defendant  indorsed  to  the  plaintiff,  presented  to  the 
drawee,  and  unpaid ;  whereof  the  defendant  had  notice.  The  declara- 
tion contained  counts  for  money  lent,  and  on  an  account  stated. 

Plea,  to  the  first  count,  non-presentment ;  to  second  and  third 
counts,  non  assumpsit. 

(1)  41   B.  B.   685  (5  Tyr.  748 ;    2  (2)  50  B.  B.  750  (5  Bing.  N.  C.  455 ; 

Cr.  M.  &  B.  45).  7  Scott,  444). 
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Buxton  At  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  Warwick  Spring 

j  on  bis  Assizes,  1840,  the  plaintiff,  in  order  to  prove  the  affirmative  of  the 
first  issue,  produced  the  bill  of  exchange,  which  purported  to  be 
addressed  to  the  drawee,  by  the  description  of  Mr.  Frederick 
Epworth,  No.  88,  Minto  Street,  Baal-zephon  Street,  Bermondsey, 
and  appeared  to  be  accepted  by  him  generally ;  and  proved  that, 
at  the  request  of  his  attorney's  clerk,  one  Williams  went  at  nine  in 
the  morning  of  the  18th  of  February  (on  which  day  the  bill  became 
due)  to  No.  88,  Minto  Street,  and  that  seeing  a  woman  come  out  of 
a  passage  belonging  to  the  house  (which  was  a  huckster's  shop) 
with  a  child  in  her  arms,  he  asked  her  whether  Epworth  was  there, 
and  was  informed  that  Epworth  was  gone.  He  then  left  with  this 
woman  a  card  containing  notice  of  the  bill's  being  due,  and  went 
away  without  making  any  further  inquiry.  Goulburn,  Serjt. 
applied  for  a  nonsuit,  on  the  ground  that  the  evidence  of  the 
presentment  was  insufficient.  The  noble  and  learned  Judge, 
however,  said  that  he  thought  that  evidence  ought  to  be  given 
[  *84  ]  on  the  part  of  the  defendant.  Upon  which  Card  the  keeper  *of  the 
shop  at  No.  88,  and  his  wife  were  called  (l).  From  their  testimony 
it  appeared  that  the  wife  was  at  home  during  the  whole  of  the  18th 
of  February,  and  the  husband  for  a  great  part  of  the  day;  and 
that  they  had  seen  and  heard  nothing  of  Williams  or  his  message  ; 
that  Epworth  before  the  18th  of  February,  being  in  the  police 
force,  had  removed  from  Bermondsey  to  Enfield ;  and  that  a 
woman  who  had  a  child  was  a  lodger  in  the  house. 

No  evidence  was  offered  in  support  of  the  money  counts. 

The  noble  and  learned  Judge  left  it  to  the  jury  to  say,  whether 
under  the  circumstances,  there  had  been  a  legal  presentment  for 
payment. 

The  jury  found  a  general  verdict  for  the  plaintiff;  damages 
21Z.  2*.  6d. 

Goulburn,  Serjt.  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection  (2) : 

In  Bateman  v.  Joseph  (3),  the  rule  is  distinctly  laid  down  thus : 

(1)  The  defendant,   by  going  into  (2)  No  judgment  was  pronounced 

evidence,  took  his  chance  of  bettering  on  this  point.    The  Court  probably 

his  case.    The  Court  therefore  was  not  considered,    that    if    the    noble    and 

called  upon  to  give  any  opinion  upon  learned  Judge  had  stated  the  law  to 

the  question,  whether  the  proof  given  the  jury,  the  result  would  have  been 

by  the  plaintiff  was  sufficient  evidence  the  same, 

of  presentment  to  go  to  the  jury.  (3)  11  E.  R.  443  (12  East,  434). 
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"  Whether  due  notice  has  been  given  of  the  dishonour  of  a  bill,  all 
the  circumstances  necessary  for  the  giving  of  such  notice  being 
known  is  a  question  of  law ;  but  whether  the  holder  has  used  due 
diligence  to  discover  the  place  of  residence  of  the  person  to  whom 
the  notice  is  to  be  given  is  a  question  of  fact  for  the  jury  "(l). 
Here  no  question  of  *due  diligence  to  discover  the  place  of 
residence  arose.  No  question  was  made  as  to  the  facts  attending 
the  presentment  of  the  bill  for  payment.  The  circumstances, 
therefore,  under  which  the  presentment  for  payment  was  made 
being  known,  the  noble  and  learned  Judge  ought  to  have  told  the 
jury  whether,  in  his  opinion,  a  sufficient  presentment  had  been 
proved. 

The  presentment  in  this  case  was  insufficient.  The  defendant, 
as  indorser,  is  only  liable  upon  the  default  of  the  drawee.  Cheek  v. 
Roper  (2)  was  an  action  against  the  drawer  of  a  bill  which,  it  was 
alleged,  the  drawee  had  refused  to  accept.  The  evidence  of 
presentment  for  acceptance  was,  that  the  bill  being  addressed  to 
J.  Hammond,  tanner,  Bristol,  the  witness  went  to  Hammond's 
house,  and  offered  the  bill  to  some  person  in  the  tan-yard,  who 
refused  to  accept  it  (3).  Lord  Ellenborough  held,  that  as  the 
indorser  was  liable  only  upon  the  default  of  the  drawee,  evidence 
must  be  given  of  an  application  to  the  party  first  liable,  and  that 
the  evidence  showed  no  demand  on  Hammond,  and  was  therefore 
insufficient.  In  Collins  v.  Butler  (4)  it  was  held,  that  in  order  to 
charge  the  indorser  of  a  promissory  note,  it  was  not  sufficient  to 
prove  that  the  maker  had  shut  up  his  house,  without  going  on  to 
show  that  an  inquiry  had  been  made  after  the  maker,  or  that  it 
had  been  attempted  to  find  him  out.  Here,  if  the  messenger, 
Williams,  had  taken  the  trouble  to  inquire  where  Epworth  was, 
there  would  have  been  no  difficulty  in  finding  him.  In  Him  v. 
Allely  (5),  the  holder  went  to  the  residence  *of  the  drawee  as 
indicated  by  the  bill.  Finding  the  house  closed,  he  inquired  for 
the  drawee  in  the  neighbourhood.     That  was  held  to  be  a  sufficient 


Buxton 

v. 
Jones. 


(1)  The  importance  of  preserving 
this  distinction  appears  from  the  con- 
sideration that  in  this  case  of  lluxton 
v.  Jones  the  jury  are  supposed  to  have 
drawn  an  important  inference  from  a 
particular  fact,  their  attention  not 
having  been  called  either  to  the  fact 
or  to  the  inference.  For  any  thing 
which  appears,  the  jury  may  have 
determined    the    presentment    to    be 


sufficient,  on  grounds  wholly  uncon- 
nected with  the  circumstance  of  the 
woman's  being  either  lodger  or  inmate. 

(2)  5  Esp.  N.  P.  C.  175. 

(.3)  That  is,  as  appears  from  the  case, 
he  refused  to  receive  the  bill  from  the 
person  who  presented  it. 

(4)  2  Stra.  1087. 

(5)  38  R.  R  330  (4  B.  &  Ad.  624 ; 
1  Nev.  <&  Man.  433). 

20-2 


[  *S5  ] 
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[87] 


presentment ;  but  here  no  attempt  was  made  to  ascertain  the 
residence  of  the  drawer,  after  the  unsatisfactory  statement  made 
by  a  person  who  must  be  taken  to  be  a  mere  stranger.  He  also 
referred  to  1  Lord  Raymond,  745  (l),  and  Hardy  v.  IVoodroofe  (2). 

Tindal,  Ch.  J. : 

This  bill,  drawn  upon  Epworth,  is  addressed  to  him  as  Mr. 
Frederick  Epworth,  88,  Minto  Street,  Baal-zephon  Street,  Ber- 
mondsey.  The  drawee  accepts  generally,  thereby  adopting  the 
description  of  his  residence  as  'stated  at  the  foot  of  the  bill.  When 
the  bill  becomes  due,  a  messenger  is  sent  to  demand  payment. 
The  messenger  enquires  for  Epworth  of  a  person  who  must  be 
taken  to  be  an  inmate  (3) ;  and  from  that  person  he  receives  an 
answer,  which  is  true.  It  was  not  necessary  to  present  the  bill  to 
Epworth  personally.  If  he  chose  to  remove  from  the  house 
pointed  out  by  the  bill  as  his  place  of  residence,  he  was  bound  to 
leave  sufficient  funds  on  the  premises.  In  Iline  v.  Allely  (4)  the 
holder  went  to  the  place  at  which  the  bill  was  addressed,  and 
found  the  house  shut  up.  This  was  held  to  be  sufficient  evidence 
of  presentment. 

Bosanquet,  J. : 

I  am  of  the  same  opinion.  I  think  the  woman  cannot  be 
considered  as  a  stranger.  The  jury  might  infer  that  she  was  an 
inmate. 


Erskine,  J.  (s)  concurred. 


(1)  Anonymous. 

(2)  20  R.  R.  689  (2  Stark.  N.  P.  C. 
619). 

(3)  As  to  "inmate,"  s^e  the  settle- 
ment cases,  of  Bex  v.  Xorth  (yolHngham, 
1  B.  &  C.  578,  2  Dowl.  &  Ry.  743; 
Bex  v.  Great  Bolton,  8  B.  &  C.  71,  2 
Man.  &  Ry.  227 ;  Bex  v.  Ditcheat,  9 
B.  &  C.  176,  4  Man.  &  Ry.  151 :  cases 
of  burglar}',  2  Russell  on  Crimes,  937 ; 
1  Deac.  Crown  Law,  185, 186;  2  East, 
P.  C.  499,  500,  505 ;  1  Leach's  Crown 
Law,  90,  237,  427:  cases  of  Parlia- 
mentary   elections,    Phillipp's     case, 


Rule  refused. 

Alcock's  Registration  Cases,  21 ;  Ihti- 
(j ii nan' 8  case,  ib.  114  ;  and  see  Termes 
do  la  Ley,  tit.  Inmate,  426 ;  Kitchen 
on  Courts,  tit.  Inmates,  92,  French 
edition,  45  b;  Com.  Dig.  tit.  Justice  of 
the  Peace  (B  85) ;  Lee  v.  Ganse}, 
Cowper,  8.  It  would  rather  seem  that 
every  lodger  is  an  inmate  (but  see 
Kitch.  on  Courts,  ubi  supra),  though 
not  e  converso. 

(4)  Supra,  307. 

(5)  Coltman,  J.  had  not  returned 
from  the  Somerset  Assizes,  and  Maule, 
J.  was  the  Judge  at  Chambers. 
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Clerk.  [  130  j 

(1  Man.  &  G.  130—135;  S.  C.  1  Scott,  N.  E.  23.) 

A.,  a  manufacturer,  contracts  with  B.,  C,  and  D.,  who  are  partners, 
occupying  a  mill  the  property  of  B.,  for  the  drying  of  his  wool  in  a  room 
in  the  mill.  B.,  C,  and  D.  effect  an  insurance  on  the  mill,  covering  wool 
in  the  room.  D.  retires  from  the  partnership,  after  which  C.  and  D.  have 
no  interest  in  the  room.  B.  and  C.  effect  another  insurance,  also  covering 
goods  in  the  room.  A  dissolution  of  partnership  takes  place  between  B. 
and  C,  which  is  not  communicated  to  A.  C.  afterwards  effects  a  similar 
insurance  in  his  sole  name,  and  A.'s  wool  being  damaged  by  tire,  the 
insurance  office  pays  the  proceeds  of  the  damaged  wool  to  A.,  and  the 
amount  of  loss  on  the  wool,  to  the  extent  of  the  sum  insured  thereon,  to  C. 
Similar  losses  had  been  paid  by  the  partnership  to  A.  under  the  former 
policies :  Held,  that  as  it  was  not  shown  that  B.  had  authorised  the  effecting 
of  the  then  policy,  or  that  the  partnership  was  bound  to  insure  (1),  an  action 
for  money  had  and  received  could  not  be  maintained  by  A.  against  B.  and 
C.  jointly. 

Assumpsit  upon  an  agreement  by  which,  in  consideration  that 
the  plaintiff  would  engage  and  employ  the  defendants  for  one 
whole  year,  and  from  year  to  year,  to  find  and  provide  the  plaintiff 
with  a  certain  quantity  of  steam  power  at  a  certain  mill  of  the 
defendants,  and  certain  standing  room  in  the  said  mill;  and  also 
to  dry  wool  for  the  plaintiff  in  and  upon  a  certain  drying-house  of 
the  defendants,  at  and  for  200/.  per  annum  by  half-yearly  payments, 
the  defendants  promised  the  plaintiff  to  provide  him  with  the  said 
steam  power  and  standing  room,  and  to  dry  the  said  wool  for  the 
plaintiff,  in  and  upon  the  said  drying-house  ;  and  also  to  indemnify 
the  plaintiff  from  all  loss  or  damage  which  might  accrue  to  him  by 
reason  of  the  destruction  or  damaging  of  such  wool  or  any  part 
thereof  by  fire,  whilst  the  same  was  in  and  upon  the  said  drying- 
house  for  the  purpose  of  being  dried  as  aforesaid.  Averment :  that 
the  defendants  did  provide  the  plaintiff  with  steam  power  and 
standing  room,  and  also  dry  divers  large  quantities  of  wool,  to  wit, 
*&c,  of  and  for  the  plaintiff,  in  and  upon  the  said  drying-house ;  [  *i3i  ] 
and  although  the  plaintiff  did  pay  the  defendants  the  said  sum  of 
200/.,  and  although  afterwards,  to  wit,  &c.  divers  large  quantities 
of  wool  of  the  plaintiff  to  wit,  &c,  of  the  value  of  100/.,  which  were 
then  in  and  upon  the  said  drying-house,  for  the  purpose  of  being 
dried  as  aforesaid,  were  totally  consumed  and  destroyed  by  fire, 

(1)  And  see  Dig.  Lib.  17  (Pro  Socio),  128,  129,  130 ;  Rothwell  v.  Humphreys, 

tit.  4, 1.  12;  lb.  tit.  2,  1.  40;  lb.  tit.  2,  1  Esp.  N.  P.  C.  406;  Bttba  v.  Rylaud, 

1.  52,  §  4;  lb.  tit.  2,  1.  61;  Pothier,  21  R.  E.  806  (Gow,  N.  P.  C.  13o). 
Traite  du  Contrat  de  Societe,  Nos.  127, 
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[  *132  ] 


whereby  the  plaintiff  then  sustained  great  loss  and  damage  to  wit, 
&c,  whereof  the  defendants  had  notice,  and  were  required  by  the 
plaintiff  to  indemnify  him  from  such  loss  and  damage  according  to 
their  promise  in  that  behalf;  nevertheless  the  defendants,  not 
regarding  Ac,  have  not  yet  paid  to  the  plaintiff  the  value  of  the 
said  last-mentioned  wool,  or  any  part  thereof,  or  in  any  manner 
indemnified  him  from  the  loss  of  the  same,  but  have  hitherto 
always  neglected,  &c.  The  declaration  also  contained  counts  for 
money  had  and  received,  and  upon  an  account  stated. 

Plea  :  First,  non  assumpsit.  Secondly,  by  defendant  Winter- 
bottom  as  to  the  first  count,  that  the  wool  was  not  in  or  upon  the 
said  drying-house  for  the  purpose  of  being  there  dried  by  the 
defendants  pursuant  to  their  promise  modo  et  forma.  Second  plea 
by  the  defendant  Hextall,  that  no  wool  whatever  of  the  plaintiff, 
being  in  or  upon  the  said  drying-house,  for  the  purpose  of  being 
dried,  as  iij  the  said  first  count  mentioned  upon  the  terms  therein 
on  that  behalf  stated,  was  ever  consumed  or  destroyed  by  fire, 
modo  et  forma. 

The  particulars  of  the  plaintiff's  demand  under  the  indebitatus 
counts  were,  for  56/.,  for  money  had  and  received  by  the  defendants 
for  the  use  of  the  plaintiff  from  the  West  of  England  Insurance 
Office  in  the  year  1888. 

At  the  trial  before  Erskine,  J.,  at  the  last  Liverpool  Assizes, 
the  following  facts  appeared.  The  plaintiff  is  a  woollen  cloth 
manufacturer  at  Paddock,  near  Huddersfield.  The  defendant 
Winterbottom  is  the  owner  of  *the  mill  mentioned  in  the  declara- 
tion. In  1838,  the  plaintiff  entered  into  a  written  agreement  with 
Winterbottom  &  Co.,  which  firm  then  consisted  of  the  defendant 
Winterbottom,  the  defendant  Hextall,  and  one  Saville,  to  the  effect 
stated  in  the  declaration,  except  that  it  was  silent  as  to  any 
engagement  to  indemnify.  This  defect  the  plaintiff  sought  to 
supply  by  setting  up  a  custom  to  indemnify.  For  the  defendants 
it  was  contended  that  no  addition  could  be  made  to  the  written 
contract.  The  learned  Judge,  however,  received  the  evidence, 
giving  the  defendants  leave  to  move  to  enter  a  nonsuit  in  case  the 
Court  should  be  of  opinion  that  the  evidence  was  not  receivable. 
The  evidence  was  given,  but  proved  to  be  insufficient.  The  plaintiff 
then  resorted  to  the  count  for  money  had  and  received.  The  mill 
and  premises  were  insured  by  Winterbottom  &  Co.  in  the  West  of 
England  Insurance  Office  against  loss  or  damage  by  fire  with  the 
property  and  machinery  therein  by  a  policy,  dated   the  1st  of 
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September,  1834.  In  1885  Saville  retired  from  the  firm,  and  on 
the  16th  of  September  in  that  year  a  fresh  policy  was  effected.  In 
1887  Winterbottom  by  notice  in  the  Gazette,  dissolved  his  partner- 
ship with  Hextall,  and  in  June,  1837,  a  fresh  policy  was  granted  to 
the  Rev.  John  Hextall  in  his  sole  name.  The  insurance  was  for 
1,1002.  8s.  6d.t  divided  as  follows : 


Machinery 

Wool  in  boiler  stove 

Wool    and    pieces    in   stove    (the    drying  -  house) 
detached  from  mill  20  yards,  stone,  and  slated     - 


£1,000  10    6 
50    0    0 

50  18    0 


After  the  first  dissolution  of  partnership  neither  Saville  nor 
Hextall  had  any  interest  in  the  part  of  the  mill  occupied  by  the 
plaintiff. 

Fires  occurred  at  different  periods,  and  the  amount  of  the  injury 
done  to  the  plaintiff's  goods  had  been  received  *from  the  insurance 
office  by  Winterbottom  &  Co.,  and  by  them  paid  over  to  the  plaintiff. 
In  1838,  whilst  the  third  policy  was  in  force,  wool  to  the  value  of 
652.  in  the  drying-house  belonging  to  the  plaintiff  was  damaged 
by  fire.  The  agents  of  the  insurance  office  sold  the  damaged 
wool  for  8/.  158.,  which  they  paid  over  to  the  plaintiff,  and 
paid  501.  18*.  (l),  on  account  of  the  plaintiff's  further  loss  of 
561.  5*.,  to  the  defendant  Hextall,  together  with  the  amount  of 
other  losses  covered  by  the  policy,  in  which  the  plaintiff  had  no 
concern. 

It  was  contended  for  the  plaintiff,  that  inasmuch  as  the  plaintiff 
had  no  notice  of  the  dissolution  of  partnership  between  Winter- 
bottom  and  Hextall,  he  had  a  right  to  treat  the  insurance  as  one 
effected  by  the  firm  for  his  benefit,  with  reference  to  the  agree- 
ment of  1833.  The  learned  Judge  told  the  jury  that  the  receipt 
by  Hextall  of  the  value  of  the  plaintiff's  goods  from  the  insurance 
office  would  have  entitled  the  plaintiff  to  a  verdict  against  Hextall, 
if  Hextall  had  been  sued  alone,  but  that  to  recover  against  the 
two  defendants  as  for  money  had  and  received  to  the  plain- 
tiff's use,  it  must  be  shown  that  the  money  was  paid  to  both: 
and  that  there  was  no  evidence  that  the  money  was  received 
by  both.  The  jury  having  found  a  general  verdict  (2)  for  the 
defendant, 

(1)  The    amount    covered    by   the      have  been  entitled  to  a  verdict  on  the 
policy.  second  and  third  issues. 

(2)  The  plaintiff  would  appear  to 


Arm  it ag  m 

Wintbr- 
bottom. 


[  M33  ] 
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Winter- 
bottom. 

r  *is4  ] 


Worthy  (i)  now  moved  to  set  aside  on  the  ground  of  mis- 
direction, and  as  against  evidence : 

In  Sideways  v.  Todd  (2),  it  was  ruled  by  Abbott,  Ch.  J.  that,  if 
wharfingers  effect  an  insurance  on  goods  deposited  in  their  •ware- 
house, and  receive  from  the  insurance  office  the  amount  of  a  loss 
by  fire  upon  goods,  &c.  deposited,  they  may  be  sued  by  the  owner 
of  the  goods  as  for  money  received  for  his  use. 

(Erskine,  J. :  The  question  at  the  trial  was,  whether  the  money 
paid  by  the  insurance  office  was  not  received  by  Hextall  alone : 
I  told  the  jury  that,  if  it  was  received  on  the  joint  account,  the 
defendants  were  liable.) 

It  is  submitted  that  it  should  have  been  left  to  the  jury  to  say 
whether  the  dissolution  of  partnership  was  known  to  the  plaintiff. 

(Tindal,  Ch.  J. :  It  was  not  shown  to  be  any  part  of  the 
partnership  business  to  effect  such  an  insurance.) 

The  insurance  was  in  immediate  connection  with  the  business 
carried  on  by  the  partnership.  The  learned  Judge  told  the  jury 
that  there  was  no  evidence  that  the  money  had  been  received  by 
both  the  defendants;  from  which  the  jury  would  naturally  infer 
that  it  was  necessary  that  the  amount  should  have  come  into  the 
hands  of  both  the  defendants  or  into  some  joint  fund ;  whereas,  in 
order  to  create  a  joint  liability,  it  was  sufficient  to  show  that,  as 
against  the  plaintiff,  both  defendants  continued  to  be  partners,  and 
that  one  of  them  received  the  amount  of  a  loss  arising  out  of  a 
transaction  in  which  the  plaintiff  had  contracted  with  both. 

(Erskine,  J. :  If  it  had  been  the  duty  of  the  defendants  to  insure, 
then,  inasmuch  as  the  dissolution  had  not  been  announced  to  the 
plaintiff,  both  defendants  would  have  been  liable.) 

Tindal,  Ch.  J. : 

It  appears  to  me  that  this  case  was  very  properly  submitted  to 
the  jury,  and  that  the  verdict  was  right.     The   insurance  was 


(1)  Dundas  led  for  the  plaintiff  at 
the  trial ;  but  the  cause  had  been 
entered  and  withdrawn  at  the  Summer 
Assizes,  when  Worthy  was  alone  for 
the  plaintiff.  Dundas,  not  having  been 
in  the  cause  before  the  ancient  practice 


of  the  Court  [as  to  the  exclusive  right 
of  Serjeants  to  audience  in  Term  time] 
was  restored,  could  not  have  made  the 
motion  for  a  new  trial.  [Manning] 
Serviens  ad  legem,  332. 
(2)  20  B.  B.  703  (2  Stark.  N.  P.  C.  400). 
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effected  some  time  after  the  partnership  had  ceased,  by  Hextall  in 
his  own  name ;  and  it  was  not  shown  that  it  was  effected  by  the 
authority  of  Winterbottom.  Nor  was  the  insurance  effected  in 
pursuance  of  any  duty  shown  to  be  incumbent  on  the  partnership. 
If  it  had  been  proved  that  the  *partnership  was  bound  to  insure, 
it  might  have  been  otherwise  ;  but  there  is  nothing  to  show  but  that 
Hextall  may  have  effected  the  insurance  for  his  own  purposes  (l). 

Rule  refused. 


Abmitage 

v. 
Winter- 
bottom. 


[  *135  ] 


DOE  d.  WILLIAMS  and  JEFFERY  v.  COOPER. 

(1  Man.  &  G.  135—142;  S.  C.  1  Scott,  N.  E.  36;  9  L.  J.  (N.  S.)  C.  P.  229.) 

The  defendant  took  premises  of  one  H.,  at  a  yearly  rent,  with  an  agree- 
ment for  a  lease  for  seven  years,  or  for  the  lease  for  lives,  under  which  H. 
held  the  property.  H.  subsequently  assigned  his  interest  in  the  premises 
to  the  lessors  of  the  plaintiff,  and  their  attorney,  under  an  impression  that 
the  seven  years  had  expired,  demanded  possession.  The  defendant  said, 
"  I  hold  on  lives,  and  as  long  as  they  live  I  will  hold  the  premises ;  you 
know  I  have  an  agreement."  The  attorney  then  demanded  a  quarter's 
rent  which  was  due,  but  the  defendant  refused  to  pay  it,  saying,  "  I  hold 
under  H.,  and  I  was  directed  by  him  to  pay  K.  (who  was  the  superior 
landlord),  and  I  will  do  so ;  for  how  do  I  know  he  will  not  come  and  make 
a  demand  on  me!'":  Held,  no  disclaimer  of  the  title  of  the  lessors  of  the 
plaintiff. 

Ejectment  to  recover  premises,  situate  in  the  High  Street,  Ryde, 
in  the  Isle  of  Wight. 

At  the  trial  before  Coltnian,  J.,  at  the  last  Hampshire  Assizes, 
the  lessors  of  the  plaintiff  gave  in  evidence  in  support  of  their 
title,  a  lease  made  on  the  11th  of  October,  1819,  by  the  owners 
of  the  fee,  to  one  Barton,  for  99  years,  if  three  persons  therein 
named  should  so  long  live ;  an  assignment  of  the  16th  July,  1825, 
of  part  of  the  premises  for  the  residue  of  the  said  term  from  Barton 
to  one  William  Kent ;  an  underlease  bearing  date  the  7th  of  July, 
1832,  of  the  premises  comprised  in  the  above  assignment  for 
86  years  (subject  to  the  determination  of  the  lives  named  in  the 
original  lease),  *from  Kent  to  one  James  Hillier;  and  lastly  an 
assignment  of  the  24th  of  July,  1887,  whereby  Hillier  conveyed 
the  last-mentioned  premises  to  the  lessors  of  the  plaintiff. 


1840. 
April  24. 


(1)  Saville,  who  had  been  examined 
for  the  plaintiff  on  the  trial,  had  stated 
that  after  the  first  dissolution  neither 
he  nor  Hextall  had  anything  to  do 
with  the  part  of  the  premises  used 
by  the  plaintiff;  and  when   the  loss 


occurred,  the  insurance  office  of  course 
would  not  have  paid  the  loss,  unless  it 
had  occurred  in  the  detached  stove 
described  in  the  policy ;  but  this  par- 
ticular fact  was  not  before  the  Court 
in  banc. 


[135] 
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DoEd.  The  defendant  relied  on  the  following  agreement,  made  the 

illiams     2n^  ^  NeLj,  1882,  between  him  and  Hillier : 
Cooper. 

"Memorandum  of  an  agreement  between  William  Cooper  and 

James  Hillier  for  a  store  lately  used  as  a  coal-store,  and  held 
under  a  lease  of  lives  from  Mr.  William  Kent,  and  now  in  the 
occupation  of  the  above  James  Hillier;  and  he  herein  agrees  to 
let  the  above  store,  situated  in  the  High  Street,  Ryde,  to  William 
Cooper,  at  the  yearly  rent  of  15Z.,  to  be  paid  at  two  equal  half- 
yearly  payments,  i.e.,  on  the  same  day  that  James  Hillier  shall 
be  required  to  pay  his  rent :  and  he  further  agrees  to  let  the  said 
William  Cooper  have  a  lease  for  seven  years,  or  for  the  lease 
for  lives  under  which  he  holds  the  property." 

A  question  then  arose  whether  the  above  document  amounted 
to  a  demise  for  seven  years,  or  only  from  year  to  year,  with  an 
agreement  for  a  future  lease;  and  there  being  also  a  dispute 
whether  the  date  had  not  been  altered,  that  point  was  left  to  the 
jury,  who  found  that  no  alteration  had  been  made  in  the  date 
of  the  instrument,  and  consequently  that  the  term,  supposing 
it  to  be  a  lease  for  seven  years,  had  not  expired  before  the  25th  of 
October,  1889,  the  day  of  the  demise  laid  in  the  declaration.  For 
the  defendant  it  was  contended,  that  the  agreement  amounted  to 
a  lease  for  seven  years ;  and  that  even  if  it  established  only  a 
tenancy  from  year  to  year,  the  defendant  had  received  no  notice 
to  quit.  The  lessors  of  the  plaintiff  insisted  that  no  notice  to  quit 
was  necessary,  as  there  had  been  a  disclaimer  by  the  defendant, 
and  called  their  attorney  to  prove  that  fact. 

It  appeared  that  the  attorney,  acting  under  the  impression  that 
[  *137  ]  the  date  of  the  agreement  had  been  altered,  *and  that  the  term  of 
seven  years  had,  at  any  rate,  expired,  went,  on  the  14th  of  October, 
1889,  to  the  defendant,  and  demanded  possession  of  the  premises 
on  behalf  of  the  lessors  of  the  plaintiff.  The  defendant,  in  answer, 
said,  "  I  hold  on  lives,  and  as  long  as  they  live,  I  will  hold  the 
premises ;  I  am  prepared  to  spend  a  little  money  about  it,  and 
so  are  they  I  suppose.  You  know  I  have  an  agreement.' '  The 
attorney  then  said,  "  Will  you  pay  me  the  quarter's  rent  due  ?  " 
To  which  the  defendant  replied,  "  No.  I  hold  under  Hillier,  and 
I  was  directed  by  him  to  pay  Kent,  and  I  will  do  so ;  for  how  do  I 
know  that  he  will  not  come  and  make  a  demand  upon  me."  The 
attorney  said,  "  You  paid  the  rent  to  Williams  and  Jeflfery  before, 
and  why  not  now?"     The  defendant  answered,  "  No,  I  did  not: 
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Jeffery  deducted  it;   I  don't  know  what  he  did  with  it."    The       DoEd. 

WrILLIAM8 

attorney  thereupon  said,  "Then  I  will  make  you  pay."    To  which  the 


r. 
COOPEB. 


defendant  replied,  "You must  do  the  best  you  can,  and  so  will  I." 

The  learned  Judge  intimated  it  as  his  opinion  that  the  words  did 
not  amount  to  a  disclaimer,  but  left  the  point  to  the  jury,  who 
said,  "  We  are  of  opinion  that  the  defendant  was  quite  right  not 
to  pay  till  he  knew  that  the  superior  landlord  was  paid."  The 
learned  Judge  thereupon  ordered  the  verdict  to  be  entered  for  the 
defendant. 

Shee,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  that 
the  point  left  to  the  jury  was  matter  of  decision  for  the 
Judge,  and  that  the  finding  by  the  jury  did  not  warrant 
the  verdict  entered  for  the  defendant  : 

It  is  submitted  that  the  evidence  of  the  attorney  clearly  proved 
a  disclaimer,  and  the  learned  Judge  should  have  so  directed  the 
jury.  In  Doe  d.  Calvert  v.  Frowd(i),  a  letter  written  by  the 
defendant  (who  had  held  under  a  *devisee  for  life,  upon  whose  [  *138  ] 
death  rent  was  demanded  by  the  heir-at-law  of  the  devisor) — 
stating  that  he  held  as  tenant  to  Smallpiece  (to  whom  the  deceased 
tenant  for  life  had  been  married),  and  that  he  had  not,  up  to  that 
time,  considered  the  claimant  as  the  landlord  of  the  house ;  that 
he  should  be  ready  to  pay  the  arrears  to  any  person  proved  to  be 
heir-at-law;  but  that  he  must  decline  taking  upon  himself  to 
decide  the  claim  without  more  satisfactory  proof;  was  held  to 
amount  to  a  disclaimer.  Best,  Ch.  J.  there  observes,  "When  the 
lessor  of  the  plaintiff  demands  his  rent,  the  defendant  says,  '  I  will 
not  pay ;  I  am  tenant  to  Smallpiece ; '  and  at  the  trial  puts  the 
lessor  of  the  plaintiff  to  prove  his  title.  If  this  be  not  disclaimer, 
what  is  ?  But  I  should  not  have  thought  differently,  even  if  this 
case  had  been  exactly  like  the  case  of  Doe  d.  Williams  v.  Pasqxudi  (2), 

0 

because  a  notice  to  quit  is  only  requisite  where  a  tenancy  is  admitted 
on  both  sides,  and  if  a  defendant  denies  the  tenancy,  there  can  be 
no  necessity  to  end  that  which- he  says  has  no  existence." 

(Tindal,  Ch.  J. :  In  Doe  d.  Calvert  v.  Frond,  there  was  no 
tenancy  at  all;  the  estate  of  the  tenant  for  life  had  determined 
by  her  death,  and  there  was  no  necessity  for  a  disclaimer.  There 
are  authorities  to  show  that  a  tenant,  honestly  enquiring  into  the 
title  of  a  claimant,  is  not  thereby  guilty  of  a  disclaimer.) 

(1)  29  R.  R.  624  (4  Bing.   557;   1  (2)  3  R.  R.  688  (Peake,  N.  P.   C. 

Moore  &  Payne,  480).  196). 
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Doe  d.       In  the  case  cited,  the  Court  assumed  that  a  tenancy  existed ;  and 

WILLIAMS 

r#  **  although  there  was  no  distinct  denial  of  the  claimant's  title,  the 
Coopkb.  Chief  Justice  considered  that  the  fact  of  the  party's  refusing  to  pay 
rent,  and  putting  the  claimant  to  prove  his  title,  amounted  to 
a  disclaimer.  So  here,  the  defendant  refuses  to  pay  rent,  and 
compels  the  lessors  of  the  plaintiff  to  make  out  their  right  to 
recover.  In  Doe  d.  Gray  v.  Stanion  (]),  where  all  the  previous 
[  *139  ]  cases  were  considered,  it  was  held  there  was  no  *disclaimer ;  but 
it  was  also  held  that  a  verbal  disclaimer  is  sufficient,  and  that  there 
would  have  been  a  disclaimer  in  that  case,  if  the  defendant  had 
claimed  to  hold  possession  upon  a  ground  inconsistent  with  the 
relation  of  landlord  and  tenant.  Here  there  was  a  tenancy  from 
year  to  year,  and  that  which  passed  between  the  attorney  for  the 
lessors  of  the  plaintiff  and  the  defendant,  was  clearly  inconsistent 
with  his  standing  in  the  relation  of  tenant  to  them.  In  Doe  d. 
Whitehead  v.  Pittman  (2),  the  words  used  by  the  tenant  to  the 
landlord,  "  I  have  no  rent  for  you  ;  A.  B.  has  ordered  me  to  pay 
none,"  were  held  to  be  evidence  of  a  disclaimer.  Here  the  defendant, 
by  the  expression,  "  I  am  prepared  to  spend  a  little  money  about 
it,"  shows  that  it  is  his  intention  to  dispute  the  title  of  the  lessors 
of  the  plaintiff  to  the  uttermost. 

(Tindal,  Ch.  J. :  Does  what  passed  amount  to  any  thing  more 
than  a  mere  difference  of  opinion  with  respect  to  the  agreement, 
the  tenant  giving  one  construction  to  it  and  the  landlord  another. 
All  that  the  tenant  says,  upon  an  equivocal  agreement,  is,  that  at 
any  rate  he  has  a  lease  for  seven  years,  and  a  right  to  have  a  lease 
for  the  residue  of  the  original  term.  Do  you  say  that  it  is  a 
renunciation,  for  a  tenant  holding  from  year  to  year  to  claim  to 
hold  for  seven  years  ?) 

That  is  the  effect  of  Doe  d.  Gray  v.  Stanion. 

Tindal,  Ch.  J. : 

It  appears  to  me  that  this  case  was  properly  left  to  the  jury,  and 
that  they  were  justified  in  finding  that  there  was  no  disclaimer  by 
the  defendant.  A  disclaimer,  as  the  word  imports,  must  be  a 
renunciation  by  the  party  of  his  character  of  tenant,  either  by 
setting  up  a  title  in  another,  or  by  claiming  title  in  himself.     The 

(1)  46  B,  E.  464  (Tyr.  &  G.  1065 ;  1  (2)  2  Nev.  &  Man.  673. 

M.  &  W.  690). 
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facts  of  this  case  support  neither  of  these  views.    The  defendant       Dos  d. 
asserts  no  title  in  himself :  he  *merely  says,  "  I  hold  under  Hillier,  „# 

and  was  directed  by  him  to  pay  Kent,  and  I'll  do  so  ;  for  how  do  I      Cooper. 

C  *1401 

know  he  may  not  come  and  make  a  demand  upon  me?"  By  the 
terms  of  the  agreement  with  Hillier,  which  was  made  prior  to  the 
title  of  the  lessors  of  the  plaintiff  to  the  premises,  which  only 
commenced  in  1887,  the  rent  is  to  be  paid  on  the  same  day  that 
Hillier  has  to  pay  his  rent ;  and  the  defendant  says,  in  effect,  that 
he  is  ready  to  pay  his  rent  as  soon  as  he  knows  that  Hillier  has 
satisfied  Kent.  It  does  not  seem  to  me  that  there  has  been  any 
renunciation  of  the  tenancy  by  the  defendant,  but  that  he  has 
merely  insisted  on  standing  upon  the  terms  of  the  agreement.  I 
therefore  think,  that  there  was  no  disclaimer,  and  consequently 
that  the  lessors  of  the  plaintiff  having  given  no  notice  to  quit,  were 
not  entitled  to  recover  possession  of  the  premises* 

Bosanquet,  J. : 

The  question  for  our  consideration  is,  not  whether  the  conversa- 
tion between  the  attorney  of  the  lessors  of  the  plaintiff  and  the 
defendant  was  evidence  of,  but  whether  under  the  circumstances  it 
amounted  to,  a  disclaimer.  It  has  been  contended  that  it  does 
upon  two  grounds  :  first,  because  the  defendant  refused  to  pay  rent 
to  the  lessors  of  the  plaintiff,  the  assignees  of  Hillier ;  and,  secondly, 
because  he  insisted  on  his  right  to  hold  the  premises  for  seven 
years,  or  for  the  three  lives  named  in  the  original  lease.  It  is 
material  to  look  at  the  circumstances  under  which  the  conversation 
took  place,  to  see  whether  the  defendant  meant  to  disclaim  the  title 
of  the  lessors  of  the  plaintiff.  It  appears  that,  in  1888,  Hillier  let 
the  premises  to  the  defendant  at  a  yearly  rent,  with  an  agreement 
to  grant  him  "  a  lease  for  seven  years,  or  for  the  lease  for  lives 
under  which  he  holds  the  property."  It  further  appears,  that 
Hillier  had  told  the  defendant  to  pay  his  rent  to  Kent,  and 
according  to  the  agreement  he  was  not  to  be  *called  upon  to  pay  [  *141  ] 
the  rent  until  Hillier  paid  his  to  Kent.  When,  therefore,  the 
lessors  of  the  plaintiff  ask  him  for  the  rent,  he  wishes  to  know  if 
Kent  the  superior  landlord  has  been  satisfied.  Then,  when 
immediate  possession  was  demanded,  the  defendant  says,  "  I  hold 
on  lives,  and  as  long  as  they  live  I  will  hold  the  premises.  .  .  . 
You  know  I  have  an  agreement."  He  certainly  had  not  a  lease,  but 
only  an  agreement  for  a  lease,  which  gave  him  an  equitable  interest. 
But  what  he  says  is  in  effect  this,  "  I  have  an  equitable  right  to 
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DoEd.       hold  possession,  and  I  shall  insist  upon  doing  so."     It  does  not 
appear  to  me  that  this  is  a  disclaimer  of  the  title  of  the  lessors  of 


t?. 

Cooper. 


the  plaintiff. 

Erskine,  J. : 

I  am  of  the  same  opinion.  Whether  or  not  the  conversation 
between  the  attorney  for  the  lessors  of  the  plaintiff  and  the  defen- 
dant amounted  to  a  denial  of  their  title,  was  a  question  of  fact  for 
the  jury ;  and  it  does  not  appear  to  me  that  the  jury  were  wrong 
in  finding  that  there  was  no  denial  of  title,  but  merely  a  refusal  to 
pay  rent  until  the  superior  landlord  was  satisfied.  A  good  deal  of 
confusion  has  arisen  from  mixing  up  the  two  parts  of  the  case. 
The  attorney  did  not  go  at  first  to  demand  rent,  but  to  demand 
possession,  and  it  was  in  answer  to  the  latter  demand  that  the 
tenant  said,  he  held  a  lease  for  lives.  He  was  justified  in  saying 
this  ;  for,  though  only  a  tenant  from  year  to  year,  he  had  a  right 
to  call  on  the  landlord  for  a  lease.  Upon  his  setting  up  the  agree- 
ment, the  attorney,  laying  aside  the  demand  of  possession,  demands 
the  rent.  Whereupon  the  tenant,  not  at  all  disputing  the  title  of 
the  lessors  of  the  plaintiff,  says,  that  Hillier  desired  him  to  pay 
the  rent  to  the  superior  landlord,  and  that  he  should  do  so.  It 
seems  to  me  that  the  facts  warranted  the  finding  of  the  jury,  and 
that  there  was  no  disclaimer. 

[  142  ]  COLTMAN,  J.  I 

It  appeared  to  me  at  the  trial  that  there  was  no  disclaimer  by 
the  defendant,  although  there  was  some  evidence  of  a  disclaimer 
to  go  to  the  jury.  The  agreement  under  which  the  defendant  held 
wras  consistent  with  the  title  of  the  lessors  of  the  plaintiff.  The 
defendant  may  not  have  construed  the  agreement  correctly,  but  he 
certainly  had  a  right  to  a  further  lease,  and  in  asserting  that  right, 
he  did  not  in  reality  deny  the  title  of  the  lessors  of  the  plaintiff. 
With  respect  to  his  refusing  to  pay  rent,  a  refusal  to  do  so,  is  not 
in  itself  a  disclaimer,  although  it  may  be  evidence  of  a  disclaimer. 
Here  the  tenant  wished  to  be  secured  from  being  called  upon  to 
pay  his  rent  over  again  to  the  superior  landlord  :  he  may  not  have 
been  justified  in  refusing  to  pay  until  Kent  was  satisfied,  but  what 
passed  clearly  did  not  amount  to  a  disclaimer. 

Rule  refused  (l). 

(1)  And  see  further,  as  to  disclaimer,       Whelpdaley  8  R.  R.  425  (Bull.  N.  P. 
F.    N.    B.    179  K;    Throgmnrton  v.      96);  Doe  d.  Foster  v.  Williams,  Cowper, 
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BKISTOWE  v.   FAIECLOUGH. 

(1  Man.  &  G.  143—154 ;  S.  C.  1  Scott,  N.  R.  161 ;  9  L.  J.  (N.  S.)  C.  P.  245.) 

The  plaintiff  and  the  defendant  agreed  that  the  former  should  give  up  to 
the  latter  a  business  which  they  had  carried  on  in  partnership,  in  considera- 
tion of  the  plaintiff's  receiving  from  the  defendant  a  promissory  note  for 
730/.  payable  by  instalments ;  and  it  was  further  agreed  that  in  case  a 
certain  mortgage  of  2,000/.  on  the  plaintiff's  property  should  be  called  in 
before  the  note  should  be  paid  off,  the  defendant  should  immediately  pay 
the  balance  remaining  due  on  the  note,  or  find  a  like  mortgage,  free  of 
expense  to  the  plaintiff. 

The  plaintiff  (after  the  mortgagees  had  called  in  the  mortgage,  but 
before  the  same  was  paid  off)  brought  an  action  in  the  Exchequer  on  the 
agreement,  alleging  for  breach  the  non-delivery  of  the  note,  which  action 
terminated  under  a  Judge's  order,  by  the  defendant's  giving  the  plaintiff 
(among  other  things)  a  note  for  505/. 

The  plaintiff  having  brought  a  second  action  in  this  Court  upon  the 
agreement,  in  which  the  breach  assigned  was,  that  although  the  mortgage 
money  had  been  called  in,  the  defendant  had  neither  paid  the  balance  due 
to  him  nor  provided  a  fresh  mortgage,  whereby  the  plaintiff  had  been  put 
to  great  expense  in  procuring  the  loan  from  other  parties :  Held,  that  a 
plea  which  set  up  the  recovery  in  the  former  action  afforded  no  answer 
to  the  declaration,  the  former  action  having  been  brought  for  a  different 
breach  of  the  agreement. 

Assumpsit.  The  declaration  stated  that,  before  the  making  of 
the  agreement  thereinafter  mentioned,  to  wit,  on  the  1st  April, 
1836,  the  plaintiff  had  mortgaged  unto  certain  persons  called  the 
Misses  Thompson,  certain  property  of  the  plaintiff,  situate  in 
Mill  Street,  Liverpool,  for  securing  the  repayment  of  2,000/.  with 
interest,  after  the  rate  of  4/.  10s.  per  cent,  per  annum,  and  the  said 
mortgage  had  not,  at  the  time  of  the  making  of  the  same  agree- 
ment, been  redeemed  ;  that  before  and  at  the  time  of  the  making 
of  the  same  agreement,  to  wit,  on  the  25th  April,  1836,  the  plaintiff 
and  defendant  were  in  partnership  together  as  attorneys  and 
solicitors,  and  being  such  partners,  it  was  thereupon  afterwards,  to 
wit,  on  the  25th  April,  1836,  by  a  certain  agreement  entered  into 
between  them,  agreed  that  the  plaintiff  should  give  up  to  the  defen- 
dant the  said  business  so  carried  on  between  the  plaintiff  and 
defendant,  and  all  benefit  and  advantage  arising  therefrom,  and 
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621,  622;  Atkyns  v.  Lord  Willoughby,  3 
R.  R,  591  (2  Anstr.  397) ;  Lvmley  v. 
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also  all  outstanding  debts,  &c. ;  "  in  consideration  of  receiving  the 
note  of  the  defendant  for  730?.,  payable  by  instalments  *of  90/.  per 
annum,  in  discharge  of  the  interest  of  the  said  Misses  Thompson's 
said  mortgage  on  the  plaintiff's  said  property ;  and  that,  in  case 
that  sum,  to  wit,  the  amount  of  the  said  mortgage  money,  should 
be  called  in  before  the  said  note  of  the  defendant  should  be  paid  off, 
the  balance  remaining  due  on  the  said  note  should  be  immediately 
paid,  or  the  defendant  should  find  a  like  sum  at  the  same  rate  of 
interest  free  of  expense  to  the  plaintiff."  The  declaration  then  set 
out  other  parts  of  the  said  agreement  not  material  to  be  stated ; 
and  after  alleging  mutual  promises,  and  that  the  plaintiff  had 
always  performed  and  fulfilled  all  things  in  the  agreement  contained 
on  his  part  to  be  performed  and  fulfilled,  averred  by  way  of  breach, 
— that  although  the  defendant  did,  after  the  making  of  the  agree- 
ment and  promise,  to  wit,  on  the  26th  April,  1836,  in  part  execution 
thereof  on  the  part  of  him  the  defendant,  pay  unto  the  plaintiff 
parcel  of  the  sum  of  7 BO/.,  for  which  the  note  of  the  defendant 
was  to  be  given  to  the  plaintiff  as  in  the  agreement  mentioned,  and 
did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  give  to  the 
plaintiff  the  note  of  the  defendant,  for  the  residue  of  the  said  sum 
of  730/.,  to  wit,  for  505/. ;  and  although,  long  before  the  note  so 
given  as  aforesaid  by  the  defendant  to  the  plaintiff  was  paid  off, 
to  wit,  whilst  a  large  balance,  to  wit,  the  sum  of  505/.,  was  due 
thereupon  from  the  defendant  to  the  plaintiff,  to  wit,  on  the  24th 
May,  1838,  the  said  Misses  Thompson  did  call  in  their  said  mort- 
gage, and  did  require  the  plaintiff  to  repay  them  the  amount  thereof; 
and  although,  by  reason  and  in  consequence  of  such  notice,  the 
plaintiff  was  obliged  and  bound,  and  expected  to  pay  the  said 
amount  of  the  said  mortgage  money  so  called  in  and  required  to 
be  paid  by  him  as  aforesaid  on  a  certain  day  thereafter,  to  wit,  on 
the  10th  October,  1838  ;  of  all  which  premises  the  defendant  before 
and  at  the  time  of  the  making  of  the  request  thereinafter  in  that 
behalf  mentioned,  to  wit,  on,  *&c,  had  notice;  and  although,  at 
the  time  of  the  making  of  the  request  thereinafter  mentioned,  to 
wit,  on  the  day  and  year  thereinafter  in  that  behalf  mentioned, 
and  when  the  time  arrived  at  which  the  plaintiff  was  obliged  and 
bound,  and  expected  to  pay  the  said  Misses  Thompson  in  the 
manner  thereinbefore  mentioned,  the  amount  of  the  said  mortgage 
money  so  called  in  and  required  to  be  paid  as  aforesaid,  to  wit,  on 
the  day  and  year  thereinafter  in  that  behalf  mentioned,  a  large 
portion  of  the  balance  so  as  aforesaid  due  to  the  plaintiff  upon  the 
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said  note,  to  wit,  the  sum  of  405/.  remained  due  and  unpaid  to  the 
plaintiff ;  and  although,  whilst  the  defendant  had  notice  and  know- 
ledge that  the  said  Misses  Thompson  had  so  called  in  their  mortgage 
money,  and  required  the  plaintiff  to  repay  the  amount  thereof,  and 
that  the  plaintiff  was  obliged,  and  bound,  and  expected  to  pay  the 
same  in  the  manner  and  at  the  time  thereinbefore  mentioned  ;  and 
whilst  the  before-mentioned  portion  of  the  before-mentioned  balance 
remained  due  to  the  plaintiff  upon  the  said  note,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  7th  of  June,  1838,  the 
plaintiff  requested  of  the  defendant  that  he  would  either  pay  to  the 
plaintiff  the  aforesaid  portion  of  the  aforesaid  balance,  which  at 
the  time  of  the  making  of  such  request,  remained  due  to  the 
plaintiff  on  the  said  note  as  aforesaid,  to  wit,  the  aforesaid  sum 
of  405/.,  or  that  the  defendant  would  find  or  provide  for  the  plaintiff 
the  loan  of  a  sum  of  money  of  amount  equal  to  the  amount  of  the 
said  Misses  Thompson's  mortgage  money  so  called  in,  &c,  to  wit,  a 
loan  of  the  sum  of  2,000/.,  according  to  the  true  intent  of  the  said 
agreement  and  promise  of  the  defendant  in  that  behalf :  yet  the 
defendant,  not  regarding,  &c,  had  not  paid  the  aforesaid  portion  of 
the  said  balance,  or  found  or  provided  a  loan  for  the  plaintiff ;  by 
reason  whereof  the  plaintiff  was  obliged  to  procure  from  certain 
other  persons  a  loan  of  *2,000/.,  and  had  paid  to  one  N.,  an 
attorney,  for  his  charges  in  procuring  the  said  loan,  200/.,  and  had 
incurred  personal  and  other  expenses,  &c. 

Plea :  that  after  the  making  of  the  supposed  promises,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  1st  of  January,  1838, 
in  the  Court  of  our  Lady  the  Queen  of  her  Exchequer  at  West- 
minster, before  the  Barons  of  the  said  Court,  the  plaintiff  impleaded 
the  defendant  in  an  action  on  promises,  and  there  pleaded  and 
declared  against  the  defendant  in  the  said  action,  amongst  other 
things,  that  whereas  before  the  commencement  of  that  suit,  to  wit, 
on  the  25th  of  April,  1836,  by  a  certain  agreement  in  writing  then 
entered  into  between  the  plaintiff  and  the  defendant,  it  was  agreed 
between  the  plaintiff  and  the  defendant  in  the  words  and  in  the 
manner  following,  that  is  to  say,  &c,  (setting  out  the  agreement 
now  declared  upon,  and  assigning  for  breach,  that  the  defendant 
broke  his  promise  in  not  giving  the  plaintiff  a  note  for  730/.,  and 
although  he  afterwards  paid  him  285/.,  he  would  not  give  him  a 
note  for  the  balance,  to  wit,  for  505/.).  That  afterwards,  to  wit,  on 
the  22nd  of  February,  1838,  by  a  certain  order  in  the  said  action 
then  made  by  one  of  the  Barons  of  the  said  Court,  it  was  ordered, 
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[  #H8  ] 


that  upon  payment  of  the  costs  of  the  action  to  be  taxed,  all  farther 
proceedings  therein  should  be  stayed ;  that  the  defendant  should 
hand  over  to  the  plaintiff  a  note  for  the  payment  of  505L,  by  instal- 
ments of  90/.  yearly,  and  should  assign  to  the  plaintiff  a  certain 
policy  of  insurance  by  way  of  security ;  and  that  it  should  be 
referred  to  the  Master  of  the  said  Court  to  ascertain  what  other 
damages,  if  any,  the  plaintiff  had  sustained ;  that  under,  and  in 
pursuance  of  the  said  order,  the  costs  of  the  said  action  were  after- 
wards, to  wit,  on,  &c,  taxed  and  paid,  and  the  promissory  note  and 
policy  handed  over  and  assigned,  and  that  under  and  by  virtue  of 
the  said  order,  it  was  *ref  erred  to  the  Master  of  the  said  Court  to 
ascertain  what  other  damages,  if  any,  the  plaintiff  had  sustained, 
and  that  the  Master,  after  taking  on  himself  the  burthen  of  the  said 
reference,  and  after  due  examination  in  that  behalf  afterwards,  to 
wit,  on,  &c,  duly  ascertained  and  certified  that  the  plaintiff  had 
sustained  no  other  damages ;  and  that  the  plaintiff  afterwards,  to 
wit,  on  &c,  accepted  and  received  of  and  from  the  defendant 
the  said  costs,  the  last-mentioned  note,  the  assignment  of  the 
said  policy,  under  and  in  pursuance  of  the  said  order,  and  in 
lieu  and  satisfaction  and  discharge  of  the  said  damages  and 
causes  of  action  in  that  declaration  mentioned,  and  thereupon 
then  stayed  all  proceedings  in  the  same  action,  and  the  same 
have  continued  so  stayed,  to  wit,  hitherto.  That  before  the  said 
action  in  which  the  said  order  was  made  had  been  commenced,  and 
before  the  plaintiff  had  declared  therein  as  aforesaid,  to  wit,  on  the 
28th  September,  1837,  the  said  Misses  Thompson  did  call  in  their 
mortgage  money,  and  did  require  the  plaintiff  to  repay  them  the 
amount  thereof  on  a  certain  day  then  following,  to  wit,  on  the  80th 
March,  1838,  of  which  the  plaintiff,  before  and  at  the  time  of  the 
commencement  of  the  same  action  and  declaring  therein  as  afore- 
said, had  notice.  The  plea  concluded  by  averring  the  identity 
of  the  agreement,  and  the  mutual  promises  mentioned  in  the 
declarations  in  the  two  actions ;  the  identity  of  the  note  for 
5051.  mentioned  in  the  present  declaration  with  the  note  in  the 
plea ;  and  also  that  the  calling  in  of  the  mortgage  money  in  the 
present  declaration  mentioned  was  a  continuation  and  repetition  of 
the  said  calling  in  mentioned  in  the  plea,  "  the  same  having  been 
permitted  by  the  said  Misses  Thompson  to  stand  over  for  the 
indulgence  of  the  plaintiff."     Verification. 

^Replication,  that  although  it  is  true  that  the  mutual  ^promises 
in  the  declaration  in  this  action  mentioned  are  the  same  as  the 
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mutual  promises  in  the  declaration  in  which  the  said  order  in  the 
plea  mentioned  was  made,  yet  the  plaintiff  issued  his  writ  in  this 
action  and  declared  thereupon,  not  for  the  recovery  of  damages 
for  the  breaches  of  promise,  for  the  purpose  of  compensating,  and 
satisfying,  and  ascertaining  which  and  touching  which  the  said 
order  in  the  plea  mentioned  was  made,  nor  for  any  of  such  damages, 
nor  in  respect  of  any  such  breaches,  but  for  the  recovery  of  damages 
for  another  breach,  to  wit,  the  breach  by  the  defendant  in  the 
manner  and  form  by  the  plaintiff  above  assigned  of  the  pro- 
mise above,  and  also  in  the  declaration  in  the  action  in  which 
the  said  order  was  made  mentioned.    Verification. 

Special  demurrer,  assigning  for  causes — that  the  said  replication 
neither  denies  nor  traverses  any  matter  of  fact  contained  in  the 
said  plea,  nor  confesses  and  avoids  the  same  plea ;  and  that  the  same 
replication  is  not  a  good  new  assignment,  and  merely  repeats  the 
facts  contained  in  the  previous  pleadings,  and  does  not  show  how 
the  breach  in  the  replication  mentioned  as  another  breach,  is 
another  and  different  breach  from  the  said  breaches  for  the  pur- 
pose of  compensating,  and  satisfying,  and  ascertaining  which, 
and  touching  which  the  order  in  the  plea  mentioned  was  made, 
as  alleged  in  the  replication,  save  as  appears  by  the  previous 
pleadings  in  this  suit ;  and  that  it  does  not  aver  or  show  that  the 
causes  of  action  in  this  suit,  or  any  of  them,  are  or  is  other  and 
different  from  the  causes  of  action  in  the  said  suit  in  the  plea  men- 
tioned contained  ;  and  that  the  replication  attempts  to  put  in  issue 
to  be  tried  by  the  country,  mere  inference  and  matter  of  law,  to  wit, 
whether  or  not  the  plaintiff  can  recover  in  this  suit,  after  the  pro- 
ceedings in  the  former  action  in  the  plea  mentioned,  under  facts 
and  circumstances  which  are  *admitted  and  agreed  upon  between 
the  plaintiff  and  defendant ;  and  that  the  replication  is  argumenta- 
tive, and  no  certain  and  sufficient  issue  can  be  taken  thereon,  &c. 
Joinder  in  demurrer. 
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[  •!«  ] 


Cowling,  in  support  of  the  demurrer : 

The  replication  is  bad  :  it  contains  no  traverse ;  and  although  it 
confesses  it  does  not  avoid  the  plea.     *     * 


(Maule,  J. :  Supposing  your  plea  to  aver  that  the  causes  of 
action  are  the  same,  it  states,  in  effect,  that  the  breach  of  promise 
complained  of  is  the  same  as  in  the  former  action.) 

21—2 
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[  *151  ] 


The  plea  merely  states  facts,  from  which  it  calls  upon  the  Court  to 
draw  the  inference  that  the  present  action  is  for  the  same  breach. 
If  the  plea  sets  out  facts  which  are  insufficient  to  meet  the  declara- 
tion, the  defendant  should  have  demurred;  as  it  is,  the  facts 
remain  uncontradicted. 

(Tindal,  Ch.  J. :  You  must  not  assume  the  Replication  "is  bad 
because  the  plea  is  bad,  and  then  step  back  and  make  out  the  plea 
to  be  good.) 

*  *  With  respect  to  the  plea,  it  is  a  good  answer  to  the 
declaration.  Both  the  present  and  the  former  action  have  been 
brought  on  the  same  agreement,,  and  the  damages  sustained  might 
have  been  recovered  in  such  former  action.  The  recovery,  there- 
fore, in  that  action  is  a  bar  to  the  present  demand :  Fetter  v. 
Beale  (i),  Howell  v.  Young  (2),  Dicas  v.  Jay  (3).  Pritchet  v.  Boevey  (4) 
shows  that  a  party  may  recover  special  damage  which  he  has  not 
paid,  but  which  he  is  liable  to  pay.  So  here,  as  the  plaintiff  was 
liable  at  the  time  of  the  former  action,  on  the  mortgage  money 
being  called  in  to  find  other  money,  the  defendant  might  then  *have 
recovered  the  costs  he  would  have  to  pay  another  attorney  for 
procuring  him  a  loan  of  equal  amount. 

Fitzherbert,  contra: 

If  it  had  been  shown  in  the  plea  that  this  cause  of  action  had 
accrued  before  the  commencement  of  the  former  suit,  the  plaintiff 
would  have  been  barred  ;  but  it  does  not  so  appear  either  expressly 
or  by  necessary  inference.  The  former  action  was  brought  for  not 
giving  the  note  for  730Z.  The  present  declaration  does  not  com- 
plain of  the  note  not  being  given,  but  alleges  a  different  breach  of 
the  agreement  in  not  paying  the  balance  and  finding  the  plaintiff 
another  loan.  The  plea  only  applies  to  the  not  giving  of  the  note ; 
but  does  not  answer  the  breach  now  alleged.     *     *     * 


Cowling,  in  reply. 


* 


[  152  ]        Tindal,  Ch.  J. : 

This  action  is  brought  upon  an  agreement  entered  into  between 
the  plaintiff  and  the  defendant ;  and  the  substance  of  such  agree- 


(1)  ISalk.  11. 

(2)  29  E.  R.  237  (5  B.  &  C.  259). 

(3)  6  Bing.  519 ;  4  Moore  &  Payne, 


285. 
(4)  1  Cr.  &  M.  775, 
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ment  is,  that  in  consideration  of  the  plaintiff's  giving  up  to  the 
defendant  a  business  which  they  had  carried  on  in  partnership,  the 
defendant  would  give  to  the  plaintiff  a  note  for  730/.,  payable  by 
instalments  of  90/.  per  annum  in  discharge  of  the  interest  upon  a 
mortgage  of  certain  premises  belonging  to  the  plaintiff ;  and  that 
in  case  the  mortgage  money  should  be  called  in  before  the  note 
should  be  paid  off,  the  balance  should  be  immediately  paid,  or  the 
defendant  should  find  a  like  sum  at  the  same  rate  of  interest,  free 
of  expense  to  the  plaintiff.  Two  things  are  stipulated  by  the 
agreement  to  be  done,  the  one  immediate,  namely,  the  giving  of 
the  note,  and  the  other  executory,  and  depending  upon  the  calling 
in  of  the  mortgage  money.  The  plaintiff,  it  seems,  brought  an 
action  in  the  Court  of  Exchequer  upon  the  agreement,  in  which 
the  breach  assigned  was  the  not  giving  the  note  for  730/. ;  and  it 
appears  that  an  order  was  *made  in  that  action,  whereby  the 
defendant  was  directed  to  give  to  the  plaintiff  a  note  for  505/.  In 
the  present  action  a  second  and  a  different  breach  is  alleged, 
namely,  that  although  the  mortgage  money  had  been  called  in,  the 
defendant  had  neither  paid  the  balance,  nor  obtained  another  loan 
for  the  plaintiff.  The  answer  set  up  by  the  plea  is,  that  the  present 
action  is  brought  upon  the  same  agreement,  and  to  recover  the 
same  damages  as  the  suit  in  the  Exchequer.  The  plaintiff  replies, 
that  although  it  is  true  that  the  action  is  on  the  same  agreement, 
yet  he  does  not  sue  for  the  same  breach,  but  for  another  and 
different  breach.  It  seems  to  me  that  this  is  a  good  answer  to  the 
plea,  which  prima  facie  would  lead  the  plaintiff  to  suppose  that  it 
alleged  that  he  was  suing  for  the  same  cause  of  action.  With 
respect  to  the  plea,  it  affords  no  answer  to  the  declaration,  for  the 
order  made  in  the  Exchequer  does  not  prevent  the  plaintiff,  when 
a  new  and  distinct  cause  of  action  arises  upon  the  agreement,  from 
putting  it  in  suit.  The  present  breach  could  not  be  sued  for  in  the 
former  action,  as  it  has  been  occasioned  subsequently  by  the 
calling  in  of  the  mortgage  money.  I  therefore  think  that  in 
respect  of  this  breach  the  plaintiff  is  entitled  to  judgment. 


Bbistowk 

r. 

Fair- 

clouoh. 


[♦163] 


BOSANQUET,    J.  : 

The  question  is,  whether  this  action  is  brought  for  the  same 
cause  of  action  as  that  sued  for  in  the  Court  of  Exchequer.  The 
subject-matter  of  this  action  seems  to  me  to  be  different  from 
that  complained  of  in  the  former  action,  and  consequently  the 
answer  set  up  by  the  defendant  is  not  sufficient. 
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Erskine,  J. : 

It  appears  to  me  that  the  declaration  is  good,  and  that  the  plea 
affords  no  answer  to  it.  The  declaration  sets  out  the  agreement 
between  the  parties,  by  which  the  defendant  is  to  give  the  plaintiff 
a  note  for  *7807.,  to  be  paid  by  instalments;  but  although  made 
so  payable,  in  the  event  of  the  mortgage  money  being  called  in, 
the  balance  is  to  be  paid  at  once,  or  the  defendant  is  to  find  the 
plaintiff  an  equivalent  mortgage.  It  is  said  that  the  declaration 
is  bad,  because  it  discloses  that  the  original  note  was  not  given, 
but  another  note  for  a  different  amount ;  but  that  variation  from 
the  terms  of  the  agreement  seems  to  me  not  material  with  respect 
to  the  breach  now  alleged.  In  consequence  of  the  defendant  having 
failed  to  give  the  note  for  780/.,  the  plaintiff  afterwards  took  a  note 
for  5052.,  but  it  does  not  appear  to  me  that  the  taking  of  the  latter 
note  prevents  the  plaintiff  from  suing  on  another  branch  of  the 
agreement.  I  think,  therefore,  that  the  plaintiff  is  entitled  to 
recover,  unless  the  plea  contains  a  sufficient  answer.  Now  the  plea 
shows  that  a  former  action  was  brought  upon  the  agreement,  but 
not  upon  the  same  breach.  It  is  not  pretended  that  the  780/.  were 
recovered  in  the  Exchequer,  but  it  appears  that  an  arrangement  was 
come  to,  by  which  the  question  of  damages  for  not  giving  the  note 
for  7802.  was  referred  to  the  Master,  and  another  note  was  given  for 
the  balance.  As  the  plea,  therefore,  shows  that  the  former  action 
was  not  for  the  same  breach,  it  is  not  sufficient,  and  consequently 
it  is  unnecessary  to  say  any  thing  with  regard  to  the  replication. 

Maule,  J. : 

I  am  likewise  of  opinion  that  this  declaration  is  good.    It  is 

averred  in  the  replication  that  the  former  action  was  in  respect  of 

another  and  a  different  breach,  and  that  is  a  sufficient  allegation 

by  way  of  new  assignment. 

Judgment  fur  the  plaintiff. 


1840. 
May  13. 


[155] 


BATTLEY  v.  LEWIS   (sued  with  BAILEY  and 

POTTEE). 

(1  Man.  &  G.  155—159;    S.  C.  1  Scott,  N.  B.  143;   sub  nom.  Butthy  v.  Buihy, 

4  Jur.  537.) 

A.  and  B.  agree  to  become  partners  from  a  subsequent  day,  upon 
certain  terms  which  are  to  be  embodied  in  a  deed  to  be  executed  on 
that  day.  The  deed  is  executed  on  a  day  later  than  that  appointed.  B. 
is  bound  by  the  contract  of  A.,   entered  into  in  the  name  of  the  fum 
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between  the  day  appointed  for  the  execution  of  the  deed  and  that  on  which  Battle Y 

it  was  actually  executed.  *. 

So,  though  alterations  are  introduced  into  the  deed  at  the  time  of  its  Lewis. 
execution. 

Debt  for  60J.,  viz.,  80Z.  for  goods  sold  and  delivered,  and  8(M.  on 
an  account  stated.  Plea,  by  defendant  Lewis,  nunquam  indebitatus, 
as  to  all  bat  five  pounds  five  shillings,  and,  to  that  sum,  a  tender. 
The  replication  admitted  the  tender.  The  other  two  defendants 
suffered  judgment  by  default. 

At  the  trial  before  the  sheriff  of  Middlesex,  in  February  last,  the 
delivery  of  goods  to  the  amount  of  11.  lis.  4d.  between  the  3rd  and 
12th  January,  and  to  the  amount  of  12.  on  the  17th,  and  41.  or  51. 
on  the  26th  of  January  was  proved,  and  the  question  was,  whether, 
at  the  time  of  the  first  delivery,  the  defendant  Lewis  was  a  partner 
with  Bailey  and  Potter,  who  have  since  become  bankrupts ;  Martin, 
for  Lewis,  contending  that  up  to  the  18th  of  January,  the  partner- 
ship had  not  been  entered  into,  but  was  merely  a  subject  of 
negotiation,  the  partnership  deed,  though  dated  the  1st  of  January, 
not  having  been  executed  till  the  18th.    In  order  to  show  that  the 
partnership  was  complete  before  the  execution  of  the  deed,  the 
plaintiff  gave  in  evidence,  an  affidavit,  sworn  by  Lewis  on  the  12th 
of  March,  1888,  in  support  of  a  motion  for  an  injunction  to  restrain 
Bailey  and  Potter  from  using  the  partnership  name  to  bills,  &c, 
wherein  it  was  stated  that,  in  June,  1887,  Bailey  and  Potter  having 
agreed  to  dissolve  their  partnership  with  one  Clif t  in  the  business 
of  wholesale  druggists,  applied  to  Lewis  to  enter  into  partnership 
with  them  in  that  business,  and  that  after  some  negotiation  upon 
the  subject,  Lewis  agreed  to  enter  into  partnership  with  them  from 
the  1st  day  of  January,  1638,  .upon  the  terms  and  conditions 
♦mentioned  and  contained  in  a  certain  indenture  of  partnership,       [  **56  ] 
bearing  date  1st  of  January,  1888.     That  although  the  said  articles 
were  not  executed  until  the  18th  of  January,  yet  that,  pursuant  to 
the  terms  of  the  said  indenture,  Bailey,  Potter,  and  Lewis  were 
considered  as  commencing  and  carrying  on  the  said  business  in 
partnership  from  the  said  1st  day  of  January,  1838,  and  the  said 
business  had,  ever  since  that  time,  been  carried  on  by  Bailey,  Potter, 
and  Lewis,  in  partnership  together,  under  the  firm  of  Bailey,  Potter 
&  Co.,  that  the  said  partnership  business  has,  since  the  1st  day  of 
January,  1838,  been  wholly  conducted  and  managed  by  Bailey  and 
Potter,  and  that  Lewis  has  not  attended  to  or  taken  any  part  in  the 
management  of  the  said  business,  according  to  the  liberty  to  that 
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b&ttley  effect  given  to  him  by  the  indenture  of  partnership.  Upon  the 
Lewis.  authority  of  Vere  v.  A  shby  (l) ,  the  under-sheriff  nonsuited  the  plaintiff, 
giving  him  leave  to  move  to  enter  a  verdict  for  11.  9*.  4d.,  if  the 
Court  should  be  of  opinion  that  Lewis  was  liable  as  a  partner  from 
the  1st  of  January ;  and  it  was  agreed  that  the  Court  should  be  at 
liberty  to  draw  the  same  inferences  which  a  jury  might  have  drawn. 

April  22.  Bompas,  Serjt.,  now  moved  accordingly : 

Although  the  partnership  deed  was  not  signed  till  the  18th,  yet, 
at  the  time  the  goods  were  delivered,  the  business  was  carried  on 
in  the  name  of  the  new  partnership,  under  an  arrangement  entered 
into  before  the  1st  of  January,  1888.  It  must  be  admitted  that 
the  success  of  this  motion  will  depend  upon  distinguishing  this  case 
from  Vere  v.  Ashby.  There  Shaw  agreed,  on  the  24th  of  June, 
to  become  a  partner  with  Ashby  and  Rowland,  that  the  name  of 
the  firm  should  not  be  changed,  and  that  the  partnership  should 
[  *157  ]  be  considered  as  commencing  as  *from  the  18th  of  May.  On  the 
21st  of  May,  Rowland  discounted  a  bill  for  481.  lis.  4d.,  which  he 
indorsed  in  the  partnership  name,  to  the  plaintiffs,  and  applied  the 
proceeds  to  his  own  use.  The  Court  held  that  the  plaintiffs  could 
not  recover  this  sum  of  48Z.  17s.  4d.  in  an  action  against  Ashby, 
Rowland,  and  Shaw,  jointly.  The  difference  between  the  two  cases  is 
this, — there  the  agreement  was  retrospective,  here  it  was  prospective. 

Rule  nisi  granted. 

Channell,  Serjt.,  now  showed  cause : 

Although  the  partnership  deed  is  dated  on  the  1st  of  January, 
1838,  it  was  not  executed  until  the  18th,  which  is  subsequent  to  the 
period  at  which  the  goods  in  question  were  sold  by  the  plaintiff. 
But  they  were  considered  as  carrying  on  business  as  from  1st  of 
January.  This  brings  the  case  directly  within  the  authority  of 
Vere  v.  Ashby.  Bailey  and  Potter  had  an  authority  to  pledge  the 
credit  of  Lewis  before  he  had  executed  the  deed. 

Bompas,  Serjt.,  contra,  was  stopped  by  the  Court. 

Tindal,  Ch.  J. : 

The  distinction  between  the  case  which  has  been  cited  and  the 
present  is  this :  In  Vere  v.  Ashby,  it  was  entered  into  on  the  24th 
of  June,  1826,  and  was  intended  to  have  a  by-gone  operation.  A 
certain  bill  had  been  discounted  in  the  time  intervening  between 

(1)  34  R.  R.  408  (10  B.  &  C.  288). 
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the  18th  of  May  and  the  24th  of  June  for  the  firm,  and  other  bills      Battlby 
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were  discounted  subsequent  to  June.  It  was  held,  that  the  new  lewis. 
partner  was  liable  in  respect  of  the  bills  discounted  after  the  24th 
of  June,  and  not  upon  that  discounted  before  that  day,  when  he  was 
not,  in  fact,  a  partner.  Here  there  is  an  agreement  for  a  partnership 
antecedent  to  the  1st  of  January,  though,  for  some  reason,  the  partner- 
ship deed  is  not  executed  on  that  day.  This  would  almost  of  itself  be 
sufficient  to  *make  them  partners  from  the  1st  of  January.  But  [  *168  ] 
in  addition  to  this,  the  affidavit  states  that  the  defendants  acted  as 
partners  from  the  1st  of  January.  I  therefore  think  that  the  action 
was  properly  brought  against  the  three. 

Bosanquet,  J. : 

If  the  obligation  to  account  as  partners  had  depended  upon  the 
deed  of  partnership,  the  creditors  would  not  have  been  at  liberty  to 
treat  Lewis  as  a  partner,  except  from  the  time  at  which  he  executed 
the  deed.  That  was  Vere  v.  Ashby.  Here,  by  an  understanding 
come  to  before  the  1st  of  January,  Lewis  was  to  become  a  partner 
from  that  day.  Suppose  no  deed  had  ever  been  executed,  each 
partner  would  have  been  liable  for  the  engagements  of  the  firm 
entered  into  whilst  the  business  was  carrying  on  for  their  mutual 
benefit.  It  was  a  question  of  fact,  how  the  business  was  carried  on, 
and  as  it  appears  to  have  been  carried  on  by  the  three  as  partners, 
all  were  liable  to  be  sued. 

Coltman,  J. : 

The  question  in  this  case  is,  whether  a  partnership  subsisted 
among  these  parties  between  the  1st  and  the  18th  of  January.  If, 
at  that  time,  there  was  an  agreement  between  them  to  be  partners 
from  the  1st  of  January,  although  the  deed  was  not  executed, 
the  partnership  relation  would  nevertheless  exist.  Some  slight 
modifications  appear  to  have  been  introduced  into  the  deed  before  it 
was  executed ;  but  even  if  material  alterations  had  been  introduced 
into  the  deed  at  the  time  of  its  execution,  that  circumstance  would 
not  have  altered  the  previous  position  of  the  parties. 

Erskine,  J. : 

The  defendant's  liability  does  not  depend  upon  any  retrospective 
operation  sought  to  be  given  to  the  partnership  deed  as  in  Vere  v. 
Ashby,  but  upon  the  preceding  agreement.  The  affidavit  shows 
♦that  the  parties  had  entered  into  an  agreement  to  become  partners       [* 1* 
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from   the   1st    of    January,  upon   terms   which  were  afterwards 

embodied  in  the  deed.     Under  these  circumstances,  and  upon  the 

principle  of  Vere  v.  Ashby,  I  think   that  Bailey  and  Potter  had 

authority  to  pledge  the  credit  of  Lewis  in  matters  relating  to  the 

partnership. 

Rale  absolute. 


1840. 
May  1. 

[195] 


HINDE  and   Others  v.  GRAY. 

(1  Man.  &  G.  195—208;  S.  C.  1  Scott,  N.  R.  123;  9  L.  J.  (N.  S.)  C.  P.  253; 

4  Jur.  392.) 

Covenant  upon  an  indenture,  whereby  the  defendant  demised  to  the 
plaintiffs  for  ten  years  a  brewery  at  S.,  "and  also  the  exclusive  or  such 
other  privilege  as  the  defendant  then  enjoyed  of  supplying  ale,"  &c.  to 
certain  public-houses  "  then  the  property  of  the  defendant,  or  then  under 
his  control,  that  is  to  say,  the  '  Punch  Bowl,' "  &c.  The  declaration 
averred  that  at  the  time  of  making  the  indenture  the  defendant  was  the 
landlord  and  owner  of  the  "  Punch  Bowl,"  and  in  the  occupation  thereof, 
and  that  afterwards  he 'demised  it  to  one  Gk,  who  covenanted  with  the 
defendant  to  purchase  the  ale,  &c.  consumed  on  the  premises  from  the 
plaintiffs.  Breach  that  G.,  during  his  tenancy  of  the  "P.  B.,"  did  not 
purchase  all  the  ale,  &c,  from  the  plaintiffs,  but  purchased  it  from  the 
defendant  and  others :  Held,  that  this  breach  was  not  well  assigned,  and 
also  that  the  declaration  should  have  shown  what  privilege  the  defendant 
possessed. 

Semite,  that  no  covenant  with  respect  to  such  a  privilege  can  be  implied 
from  the  word  "  demise." 

A  covenant  by  the  lessor  of  a  brewery,  that  he  will  not  '  *  during  the  con- 
tinuance of  the  demise,  carry  on  the  business  of  a  brewer  or  merchant,  or 
agent  for  the  sale  of  ale,  &c,  in  S.  or  elsewhere,  or  in  any  other  manner 
howsoever,  be  concerned  in  the  said  business,"  is  void,  as  being  a  general 
restraint  of  trade  (1). 

Covenant.  The  declaration  stated  that  on  20th  December, 
1886,  by  indenture  between  the  defendant  and  the  plaintiffs, — 
jrrofert — the  defendant  demised  unto  the  plaintiffs,  their  executors, 
administrators,  and  assigns,  a  certain  brewery  and  brewing- 
business,  then,  or  then  recently,  occupied  and  carried  on  by  the 
defendant,  in  Spring  Street,  Sheffield,  and  known  by  the  name  of 
Gray's  XX.  Brewery,  together  with  the  brewer's  house,  &c,  and 
appurtenances  thereto  belonging,  or  used,  or  occupied  therewith; 


(1)  The  decision  upon  this  point  was 
approved  by  Wickens,  V.-C,  in 
Allaopp  v.  Wheutcro/t  (1872)  L.  B. 
15  Eq.  59,  64  ;  42  L.  J.  Ch.  12 ;  but  the 
case  was  distinguished  by  Fry,  J.,  in 
JtoMilloH  v.  Routillim  (1880)  14  Ch.  D. 
351,  367  ;  49  L.  J.  Ch.  338.  It  cannot 
uow  be  regarded  as  an  authority  for  the 


rule,  formerly  supposed  to  exist,  that  a 
covenant  in  restraint  of  trade,  un- 
limited as  to  space,  is  necessarily  void : 
see  Nordenfeldt  v.  Maxim- Nor  den ftldt 
Guns  and  Ammunition  Co.  [1893]  1 
Ch.  630;  [1894]  App.  Ca.  535;  63 
L.J.  Ch.  908.- -A.  C. 
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and  also  the  exclusive,  or  such  other,  privilege  as  the  defendant       Hindb 
then  enjoyed,  of  supplying  ale,  beer,  porter,  and  other  malt  liquors,        gbay. 
to  certain  public-houses,  then  the  property  of  the  defendant,  or 
under  his  control,  that  is  to  say,  the  "  Punch  Bowl,"  &c,  all  in 
the  town  of  Sheffield,  and  all  ways,  &c,  and  appurtenances  whatso- 
ever to  the  said  brewery  and  hereditaments,  exclusively  belonging ; 
habendum,  from  the  28th  August  then  last  past,  for  the  term  of  ten 
years,  if  the  defendant  should  so  long  live :  And  the  defendant,  for 
himself,  his  heirs,  &c.  did  thereby  covenant  with  the  plaintiffs, 
their  executors,  &c,  that  they,  the  plaintiffs,  *paying  the  yearly       [  M96  ] 
rent  of  500/.,  and  performing,  fulfilling,  and  keeping  the  covenants, 
conditions,  and  agreements  therein  contained  on  their  parts  to  be 
fulfilled,  performed,  and  kept,  should  peaceably  have,  hold,  &c.  the 
premises  thereinbefore  demised,  without  any  let,  suit,  trouble,  or 
interruption  by  or  from  the  defendant,  his  heirs,  &c,  or  any  other 
person  or  persons  lawfully  claiming  by,  from,  under,  or  in  trust 
for,  him,  them,  or  any  of  them,  or  by  or  through,  or  by  reason  or 
means  of  his  or  their  neglect,  default,  means,  privity,  or  procure- 
ment ;  and  that  the  defendant  would  not,  at  any  time  or  times 
during  the  continuance  of  that  demise,  either  by  himself,  or  for, 
by,  or  with  any  other  person  or  persons,  or  for  the  use  or  benefit 
or  advantage  of  any  other  person  or  persons  whatsoever,  exercise 
or  carry  on  the  trade  or  business  of  a  brewer,  or  merchant,  or 
agent  for  the  sale,  of  ale,  beer,  or  porter  in  Sheffield  or  elsewhere, 
or  in  any  manner  howsoever  be  concerned  in  the  said  trade  or 
business,  but  would,  so  far  as  the  same  should  not  interfere  with 
his  private  business  and  avocations,  when  requested  thereunto, 
instruct  and  give  all  and  every  the  information  and  advice  in  his 
power  to  the  plaintiffs  respecting  the  management  and  carrying  on 
of  the  brewery,  and  of  the  business  connected  therewith,  to  the 
intent  that  the  plaintiffs  might  derive  the  full  and  whole  benefit 
and  advantage  thereof,  and  that  the  plaintiffs  should  have  and 
enjoy  the  exclusive,  or  such  other  privilege  as  the  defendant,  at 
the  time  of  the  making  of  the  said  indenture,  enjoyed,  of  supplying 
ale,  &c.  to  the  public-houses  then  the  property  of  the  defendant,  or 
then  under  his  control,  that  is  to  say,  the  public-houses  above- 
mentioned.     And  the  plaintiffs  did  thereby  jointly  and  severally 
covenant  with  the  defendant,  that   they,  during  the  continuance 
of  the  demise,  if  the  interest  and  estate  of  the  defendant  in  the 
several    public-houses  as  above-mentioned  should  last  so  long, 
would   *supply  the  same,   and  every   of    them,   with  good  and       [  »i97  1 
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Gray.  them,  would,  on  the  order  of  the  defendant,  at  all  times  during  the 
continuance  of  the  demise,  serve  and  provide,  or  caused  to  be 
served  and  provided,  the  defendant,  and  all  and  every  the  tenant 
and  tenants  who  should  inhabit,  keep,  and  occupy  the  said  public- 
house,  known  by  the  sign  of  the  "  Punch  Bowl,"  with  all  such  good 
and  marketable  ale,  &c.  of  every  sort  and  kind  whatsoever,  which 
the  defendant  or  such  tenants  as  aforesaid  respectively  should  or 
might  use,  consume,  expend,  or  dispose  of,  in,  upon,  or  from,  the 
said  public-house,  called  the  "  Punch  Bowl,"  or  any  part  thereof, 
at  certain  prices,  that  is  to  say,  &c.  The  declaration  then  alleged 
that  the  defendant,  at  the  time  of  the  making  of  the  indenture, 
was  the  landlord  and  owner  of  the  said  public-house,  called  the 
"Punch  Bowl,"  and  was  also  in  the  actual  possession  and  occu- 
pation and  tenancy  thereof ;  and  that  on  the  23rd  August,  1887, 
by  indenture,  he  demised  the  same  public-house  for  ten  years  to 
one  Golland,  who  covenanted  with  the  defendant  that  he  would, 
during  the  whole  of  the  said  term,  purchase  all  the  ale,  &c,  sold 
or  consumed  on  the  said  premises,  from  the  plaintiffs,  as,  and  in 
such  manner,  as  the  defendant  was  then  under  covenant  to  do. 

First  breach :  that  Golland  did  not  nor  would,  during  such 
his  tenancy  of  the  said  public-house,  called  the  "Punch  Bowl," 
purchase  all,  or  any  of,  the  ale,  &c.  sold  or  consumed  on  the 
premises  called  the  "  Punch  Bowl,"  of  or  from  the  plaintiffs,  nor 
was  he,  during  the  time  aforesaid,  supplied  by  the  plaintiffs  with 
ale,  &c,  but  on  the  contrary  thereof  the  said  Golland  purchased 
divers,  to  wit  500  barrels  of  ale,  &c,  of  and  from  the  defendant, 
and  of  and  from  divers  other  persons,  to  the  plaintiffs  unknown, 
and  the  same  was  then  sold  by  and  consumed  on  the  premises  of 
Golland,  to  wit,  the  said  "  Punch  Bowl." 

[  198  j  Second  breach  :  that  the  defendant,  afterwards  and  during  the 

continuance  of  the  term,  to  wit,  on  the  said  20th  December,  1836, 
and  from  thence  until  the  commencement  of  this  suit,  exercised 
and  carried  on  the  trade  and  business  of  a  brewer,  merchant,  and 
agent  for  the  sale,  of  ale,  &c.  in  Sheffield  aforesaid  and  elsewhere, 
by  and  for  himself,  and  with  and  for  divers  other  persons  to  the 
plaintiffs  unknown,  and  during  that  time  sold  and  disposed  of 
divers,  to  wit,  500  barrels  of  ale,  &c.  not  purchased  of  the  plaintiffs, 
or  brewed  by  them,  to  divers  persons  to  the  plaintiffs  unknown. 

Third  breach  :  that  the  defendant,  during  all  the  time  aforesaid, 
had  also  solicited  and  obtained  divers  orders  for  the  purchase  and 
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plaintiffs,  nor  brewed  by  them,  from  divers  persons  to  the  plaintiffs  gbay. 
unknown,  and  which  orders  had  been  supplied,  and  divers  large 
quantities  of  ale,  &c.  thereunder  delivered  and  sold,  and  had  also, 
during  all  that  time,  as  the  agent  of  one  John  Youle,  solicited  and 
obtained  orders  for  the  supply  of  beer,  ale,  and  porter  by  the  said 
J.  Y.  to  divers  persons.     And  so,  &c. 

The  defendant,  after  oyer  of  the  indenture  of  the  20th  December, 
1886,  traversed  the  second  breach. 

As  to  the  residue  of  the  breaches,   the  defendant  demurred 
specially,  assigning  the  following  several  causes  of  demurrer. 

As  to  the  first  breach,  wherein  it  is  alleged  that  the  said  Gotland, 
during  the  time  aforesaid,  purchased  divers,  to  wit,  500  barrels  of 
ale,  &c,  of  and  from  the  defendant,  and  of  and  from  divers  other 
persons  to  the  plaintiffs  unknown,  and  the  same  was  then  sold  by 
and  consumed  on  the  premises  of  Golland,  to  wit,  the  "  Punch 
Bowl," — that  it  is  not  averred  that  Golland  was  under  any  liability, 
at  the  time  of  the  making  of  the  indenture,  or  afterwards,  to 
purchase  ale,  &c.  of  the  plaintiffs,  or  that  *the  defendant  had  or  [  *199  ] 
enjoyed  any  exclusive,  or  other,  privilege  of  supplying  the  "  Punch 
Bowl,"  at  the  time  at  which  the  indenture  was  made,  or  that  any 
such  interest  passed  to  the  plaintiffs,  nor  have  the  plaintiffs  suffi- 
ciently, or  at  all,  averred  any  liability  of  the  defendant  to  be 
answerable  for  the  neglect  or  refusal  of  Golland  to  purchase  ale,  &c. 
of  the  plaintiffs,  nor  have  they  alleged  any  covenant  to  that  effect, 
or  whereby  the  defendant  should  be  bound  for  the  acts  of  Golland, 
or  that  the  plaintiffs  had  requested  the  defendant  to  put  in  force 
the  covenant  between  the  defendant  and  Golland  for  the  benefit  of 
the  plaintiffs,  or  that  the  defendant  had  refused  to  do  so,  or  that  he 
had  any  notice  that  Golland  had  neglected  or  refused  to  purchase 
his  ale,  &c.  of  the  plaintiffs,  nor,  distinctly  or  positively,  that  he 
covenanted  so  to  do  :  also  that  the  names  of  the  persons  from  whom 
Golland  purchased  the  said  ale,  &c.  sold  by,  and  consumed  on  the 
premises  of,  Golland,  and  the  quantities  sold  by  the  other  persons 
and  the  defendant  respectively,  are  not  separately  stated :  also  that 
this  breach  is  larger  than  the  covenant ;  and  that  if  it  was  meant 
to  charge  the  defendant  with  a  breach  of  the  covenant  that  the 
defendant  would  not  exercise  or  carry  on  the  trade  and  business  of 
a  brewer,  merchant,  or  agent  for  the  sale,  of  ale,  &c.  in  Sheffield  or 
elsewhere,  as  set  out  in  the  declaration,  the  plaintiffs  ought  to  have 
averred,  that  the  defendant  had  sold  the  ale,  &c.  to  Golland,  in  the 
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Gray.        or  agent  for  the  sale,  of  ale,  &c. 

And  as  to  the  third  breach,  which  alleges  that  the  defendant, 
daring  all  the  time  aforesaid,  hath  also  solicited  and  obtained 
divers  orders  for  the  purchase  and  sale  of  divers  large  quantities  of 
ale,  &c.  not  purchased  of  the  plaintiffs  or  brewed  by  them,  from 
divers  persons  to  the  plaintiffs  unknown,  and  which  orders  have 
been  supplied,  and  divers  large  quantities  of  ale,  <fcc.  thereunder 

[  *200  ]  'delivered  and  sold,  and  hath  also,  during  all  that  time,  as  the 
agent  of  J.  Y.,  solicited  and  obtained  orders  for  the  supply  of  ale,  «fcc. 
by  J.  Y.,  to  divers  persons,  that  the  plaintiffs  ought  to  have  averred 
that  he  did  so  in  exercising  and  carrying  on  the  trade  or  business 
of  a  brewer,  &c.  by  or  for  himself,  or  with  or  for  other  persons ; 
and  that  the  breach  was  more  extensive  than,  and  unwarranted  by, 
any  covenant  in  the  indenture ;  and  that  the  quantities  of  ale,  &c. 
and  names  of  the  persons  from  whom  the  orders  were  solicited  and 
obtained,  ought  to  have  been  stated.     Joinder  in  demurrer. 

Whitehurst  was   heard   in  support  of  the  demurrer,  in   last 
Hilary  Term. 

Hoggins,  contra  : 

The  breaches  in  the  declaration  are  well  assigned.  With  respect 
to  the  third  breach,  the  covenant  on  which  it  is  founded,  is  said  to 
be  void,  being  in  restraint  of  trade  ;  and  Ward  v.  Byrne  (l)  is  relied 
on  by  the  other  side.  There  a  bond  given  by  the  defendant 
on  entering  into  the  service  of  the  plaintiff,  who  was  a  coal 
merchant  in  London,  conditioned  that  the  defendant  should  not, 
within  two  years  after  leaving  the  plaintiff's  service,  solicit,  or 
sell  to,  any  customers  of  the  plaintiff,  that  he  should  not  follow,  or 
be  employed  in,  the  business  of  a  coal  merchant  for  nine  months 
after  leaving  the  plaintiff's  employment,  and  that  he  should  not 
leave  such  employment  without  giving  a  month's  notice,  was  held 
to  be  void  as  being  a  restraint  of  trade,  unlimited  in  point  of  space. 
That  case,  however,  is  distinguishable  from  the  present ;  for  there 
the  judgment  of  the  Court  was  put  on  the  ground,  that  the  restric- 
tion was  larger  than  was  required  for  the  protection  of  the  party 
[  *20i  J  taking  it.  Here  the  covenant  *is  not  more  extensive  than  is 
requisite  to  protect  the  plaintiffs ;  for  as  the  defendant  undertakes 
to  instruct  and  advise  them  in  the  management  and  carrying  on  of 

(1)  52  R.  R.  827  (5  M.  &  W.  548). 
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the  brewery,  it  is  necessary  that  he  should  be  present,  and  that  he       Hikdb 
should  not  carry  on  business  for  himself  elsewhere.  Gray. 

A  soliciting  of  orders  is  not  a  trading ;  consequently,  a  covenant, 
not  to  act  as  an  agent,  is  not  in  restraint  of  trade.     *     * 

(Erskine,  J. :    Then  on  what  covenant  do  you  *say  the  third       [  #202  j 
breach  is  grounded  ?    Two  covenants  only  are  set  out  in  the 
declaration.    If  the  second  covenant  be  void,  can  the  third  breach 
be  supported  ? 

Tindal,  *Ch.  J. :    Is  not  a  soliciting  of  orders  a  part  of  the       [  *203  ] 
business  ?    The  two  latter  breaches  are  founded  on  a  covenant, 
which,  according  to  the  judgment  of  the  Court  of  Exchequer,  *in       [  *2<H  ] 
Ward  v.  Byrne,  is  a  void  covenant.    You  must  stand  upon  the  first 
breach.) 

With  respect  to  that  breach,  there  is  here  an  actual  demise  of 
the  privilege  of  supplying  ale. 

(Tindal,  Ch.  J. :  Is  that  capable  of  being  demised  ?) 

It  is  in  effect  a  covenant  that  the  privilege,  so  far  as  the  defendant 
is  concerned,  shall  be  confined  to  the  plaintiffs.  The  defendant 
afterwards  transfers  the  public-house  to  Gotland,  and  puts  it  out 
of  his  own  power  to  perform  the  covenant,  which  formed  part  of 
the  consideration  for  the  payment  of  the  annual  sum  of  5002. 

(Tindal,  Ch.  J. :  There  is  no  covenant  to  the  effect,  that  after 
making  the  demise,  the  defendant  should  continue  to  occupy  the 
"  Punch  Bowl.") 

He  might  not  be  bound  to  live  there,  but  he  ought  to  have  taken 
care  to  do  nothing  in  breach  of  the  agreement.  No  particular 
form  of  words  was  necessary  to  express  the  intention  of  the  parties, 
that  the  plaintiffs  should  carry  on  the  defendant's  business,  paying 
him  a  yearly  sum.  Although  the  arrangement  is,  in  form  a 
demise,  it  is,  in  effect,  an  agreement. 

(Tindal,  Ch.  J. :  The  only  word  used  is  "  demise."  Has  that 
word  ever  been  held  to  amount  to  a  covenant,  except  when 
connected  with  land  ?) 
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Hi*de       If  the  intention  of  tbe  parties  can  be  fairly  collected    from    the 
urat.       deed,  the  Court  will  give  effect  to  it,  for  there  is  no  objection  in 
\  205  ]       point  of  law  to  the  defendant's  granting  snch  a  privilege  for  a 
valuable  consideration. 

Hltitehurst,  in  reply,  was  directed  by  the  Court  to  confine  his 
argument  to  the  first  breach : 

There  being  no  express  covenant  in  the  indenture  for  the  enjoy- 
ment of  the  privilege  of  supplying  ale  to  this  public-house,  the 
plaintiffs  seek  to  give  an  effect  to  the  word  demise  (l)  which  it  has 
never  yet  received.  It  is  laid  down  in  Comyns's  Digest,  Covenant 
(A.  4)  "  If  goods  be  demised  by  indenture  for  years ;  if  the  lessee 
be  evicted  covenant  does  not  lie  upon  the  word  dem'm,  for  the  law 
does  not  create  a  covenant  for  a  personal  thing."  So  in  Bacon's 
Abridgment,  Covenant  (B.),  it  is  said  "If  a  man  leases  certain 
goods  for  years,  by  indenture,  which  are  evicted  within  the  term, 
yet  he  shall  not  have  a  writ  of  covenant,  for  the  law  does  not  create 
any  covenant  upon  such  personal  thing"  (2).  Here  the  privilege 
sought  to  be  enforced  is  not  attached  to  the  premises,  but  is  a 
personal  thing,  like  the  good  will  of  a  trade.  If  it  had  been  the 
intention  that  the  defendant  and  the  succeeding  occupiers  of  the 
public-house  should  take  their  ale  from  the  plaintiffs,  a  covenant 
to  that  effect  would  have  been  introduced  in  the  indenture.  But 
admitting  that  such  an  intention  existed,  it  is  sufficient  to  say  that 
no  covenant  was  in  fact  inserted. 

(Bosanquet,  J. :  There  are  authorities  to  show  that  if  a  deed 
cannoj  operate  in  one  way  it  may  in  another,  so  as  to  effectuate  the 
[  *206  ]      intention  *of  the  parties  (3).) 

The  fair  inference  from  the  indenture  is,  that  it  was  intended  that 
so  long  as  the  defendant  occupied  the  public-house  he  should  get 
his  ale  from  the  plaintiff,  and  on  leaving  it,  take  a  covenant  from 
the  succeeding  tenant  that  he  would  do  the  same.  It  is,  therefore, 
submitted  there  was  no  agreement  at  all  extending  beyond  the  time 
of  the  defendant's  own  occupation.      But  supposing  that  there  was 

(1)  If  the  privilege  could  be  con-  quiet    enjoyment    of    the     subjects 

sidered    as    a    subject  demised,    the  demised. 

plaintiff  would  not  want  the  implied  (2)  For  which  is  cited  Owen,  104 

covenant  which  the  law,  in  some  cases,  (Bedford  v.  Bull),  Roll.  Abr.  519  (1 

raises  upon  the  word  "  demisi"  inas-  Roll.  Abr.  519;  6  Vin.  Abr.  385). 

much  as  the  declaration  {ante,  331)  (3)  See  the  cases  collected  2  Wms. 

shown   an  express  covenant  for  the  Saund.  96  b,  n.  (1). 
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such  an  agreement,  how  has  it  been  broken  ?    The  breach  assigned       Hindb 
is,  not  that  the  defendant  demised  the  public-house  to  Golland,  but        gray. 
that  having  done  so,  and  having  taken  a  covenant  from  Golland,  it 
has  been  broken  by  the  latter.     If  this  be  so,  the  plaintiffs  have  no 
right  to  sue  the  defendant,  because  Golland  has  broken  the  covenant 
made  with  him. 

(Maule,  J. :  It  is  not  alleged  in  this  breach  that  the  ale  was  not 
brewed  by  the  plaintiffs.  It  may  have  formed  part  of  the  stock  of 
the  defendant,  and  have  been  transferred  by  him  to  Golland,  when 
the  latter  took  the  public-house.  It  is  certainly  a  suspicious 
circumstance  that  the  plaintiffs  do  not  aver  that  Golland  got  his  ale 
from  other  brewers,  but  that  he  purchased  it  from  the  defendant 
and  other  persons. 

Again,  what  is  the  privilege  that  the  plaintiffs  were  to  have  ?      It 
was  their  duty  to  define  it  in  the  declaration. 

(Erskine,  J. :  The  objection  is,  that  according  to  the  indenture, 
the  defendant  had  one  of  two  privileges, — an  exclusive  privilege 
or  some  other  privilege  then  enjoyed  by  the  defendant,  and  the 
plaintiffs  do  not  aver  what  privilege  he  had.) 

Hoggins : 

The  declaration  shows  that  the  defendant  was  the  owner  and 
occupier  of  the  public-house. 

Tindal,  Ch.  J. : 

Without  entering  into  the  question,  whether  the  covenant,  on 
which  the  first  breach  is  sought  to  be  founded,  is  to  be  implied  or 
not,  it  appears  to  me,  *that  such  breach  is  not  sufficiently  assigned ;  [  *207  ] 
for  it  is  quite  consistent  with  the  allegation  in  the  declaration,  that 
the  ale  consumed  in  the  "  Punch  Bowl  "  had  originally  come  from 
the  plaintiffs'  brewery,  having  been  first  laid  into  some  other 
public-house,  and  afterwards  removed  to  the  "  Punch  Bowl." 

The  third  breach  has  been  disposed  of  in  the  course  of  the 
argument,  being  assigned  n  a  covenant,  which,  according  to  the 
case  of  Ward  v.  Byrne,  is  void  in  law. 

Bosanquet,  J. : 

I  am  of  the  same  opinion.     The  declaration  ought  to  have  shown 
what  the  privilege  of  the  defendant  was. 
r.r. — vol.  lvi.  22 
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Erskine,  J. : 

The  declaration  not  having  stated  of  what  the  privilege  consists, 
there  is  nothing  to  show  that  any  covenant  with  respect  to  it  has 
been  broken. 

Maule,  J.  : 

I  am  of  the  same  opinion.  It  was  necessary  to  make  out  that  the 
defendant  had  the  privilege  which  the  plaintiffs  complain  of  not 
having  enjoyed.  It  is  said  that  this  is  shown,  because  the 
defendant  is  stated  to  be  the  owner  and  occupier  of  the  public- 
house.  If  that  is  any  allegation  at  all,  it  is  argumentative.  A 
proper  averment  must  be  one  which  does  not  admit  of  any  thing  to 
the  contrary.  It  is  consistent  with  the  allegation  of  the  defendant's 
being  the  owner  and  landlord  of  the  house,  that  he  had  not  the 
exclusive  privilege  of  supplying  it  with  ale.  Upon  this  ground,  as 
well  as  on  that  mentioned  by  the  Lord  Chief  Justice,  I  concur  in 
the  judgment  which  has  been  pronounced. 

Judgment  for  the  defendant  (l). 


1840. 
[257] 


CAVE  v.  MOUNTAIN. 

(1  Man.  &  G.  257—264 ;  S.  C.  1  Scott,  N.  R.  132 ;  9  L.  J.  (N.  S.)  M.  C.  90.) 

A  magistrate  who  commits  a  party  in  a  case  where  he  has  no  jurisdiction, 
is  liable  to  an  action  of  trespass ;  but  where,  supposing  the  facts  alleged  to 
be  true,  the  magistrate  has  jurisdiction,  his  liability  to  be  sued,  or  his 
exemption  from  such  liability  on  the  ground  of  jurisdiction,  cannot  be 


(1)  Although  the  Court  was  of 
opinion  that  the  second  breach  could 
not  be  sustained,  yet,  as  that  breach 
was  not  covered  by  the  demurrer,  the 
judgment  would  apply  to  the  first  and 
third  breaches  only. 

As  to  the  degree  of  certainty  re- 
quired in  a  declaration  and  in  a 
plea,  see  Co.  Litt.  333  a  ;  Com.  Dig., 
Pleader  (0.  17—31),  (E.  5—11);  4 
Vin.  Abr.,  Certainty  in  pleading. 
Stephen  on  Pleading,  4th  ed.  143,  307, 
and  section  IV.  passim. 

As  to  the  liability  of  an  assignee 
upon  a  covenant  by  the  lessee,  or  by  a 
prior  assignee  fur  himself  and  his 
assigns,  to  buy  beer  of  the  lessor  or 
assignor,  see  James  v.  Blunck,  Hardres, 
88;  Pur/rei/s  case,  Sir  F.  Moore,  243; 


Hartley  v.  Pehall,  3  E.  R.  668  (Peake, 
N.  P.  C.  131) ;  Gunniss  v.  Erhart,  2 
B.  E.  769  (1  H.  Bl.  289) ;  Holcombe  v. 
Eewson,  11  B.  B.  746  (2  Camp.  391); 
Jones  v.  Edney,  13  E.  E.  803  (3  Camp. 
285);  Cooper  v.  Turbill,  13  E.  E.  803,  n. 
(3  Camp.  286,  n.). 

A  covenant  to  reside  upon  the 
demised  premises  binds  the  assignee, 
Tatem  v.  Chapland,  3  E.  E.  360  (2 
II.  Bl.  133).  So,  though  " assigns" 
be  not  mentioned  in  the  covenant, 
ibid,  Secus  of  a  covenant  not  to 
permit  certain  persons  to  work  there  : 
Mayor  of  Congleton  v.  Patterson,  10 
East,  130. 

As  to  the  plea  of  non  dcmisit^  see  3 
Nev.  &  Man.  50  (e). 
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affected  by  the  truth  or  falsehood  of  those  facts,  or  by  the  sufficiency  or 
insufficiency  of  the  evidence  adduced  for  the  purpose  of  establishing  them. 

An  information  brought  before  a  magistrate,  which  charges  an  offence 
within  his  cognizance,  is  sufficient  to  give  the  magistrate  jurisdiction,  and 
to  protect  him  in  an  action  for  false  imprisonment,  although  the  information 
disclose  no  legal  evidence  against  the  alleged  offenders,  and  even  although 
it  purport  to  be  founded  upon  inadmissible  hearsay  evidence. 

In  a  case  where  the  period  for  which  a  party  has  been  committed  for 
further  examination  appeared  to  the  Court  to  be  too  long,  yet  the  jurors 
having,  to  the  satisfaction  of  the  Judge  at  Nisi  Prius,  found  that  the 
detention  was  not  excessive,  a  rule  nisi  for  a  new  trial  was  refused. 

Held,  that  knowledge  on  the  part  of  the  committing  magistrate,  that  the 
prisoner  will  be  subjected  to  restrictions  unnecessarily  severe,  in  the  gaol 
to  which  the  commitment  is  made,  does  not  make  the  magistrate  a 
trespasser,  unless  he  expressly  direct  such  treatment  to  be  adopted  in  the 
particular  case. 

Trespass,  for  assaulting  and  imprisoning  the  plaintiff.  Plea, 
not  guilty. 

At  the  trial  at  the  last  Hertford  Assizes,  before  Lord  Abinger, 
C.  B.,  the  following  facts  appeared. 

On  Tuesday,  the  5th  of  February,  1889,  the  plaintiff  was  taken 
into  custody  (l)  by  Farredge  and  Pannell,  two  *police-officers,  by 
the  direction  and  in  the  presence  of  Wilson,  who  was  gardener  to  a 
clergyman  of  the  name  of  Butt,  upon  a  charge  of  having  feloniously 
cut  down  trees  in  Mr.  Butt's  garden  (2).  The  plaintiff  was  hand- 
cuffed and  shut  up  in  the  parish  cage.     Upon  his  being  brought 

(1)  By  7  &  8  Geo.  IV.  c.  30,  s.  28,      or  by  compulsion,  and,  if  the  latter, 

whether  the  compulsion  was  legal  or 
illegal.  [Rep.  by  24  &  25  Vict.  c.  95, 
s.  1.] 

(2)  By  7  &  8  Geo.  IV.  c.  30,  s.  19, 
if  any  person  shall  wilfully  and  mali- 
ciously cut,  break,  bark,  root  up,  or 
otherwise  destroy  or  damage,  the 
whole,  or  any  part,  of  any  tree, 
sapling,  or  shrub,  or  any  underwood, 
respectively  growing  in  any  park, 
pleasure  ground,  garden,  orchard,  or 
avenue,  or  in  any  ground  adjoining,  or 
belonging  to,  any  dwelling  house, 
every  such  offender,  in  case  the 
amount  of  the  injury  done  shall 
exceed  the  sum  of  one  pound,  shall  be 
guilty  of  felony,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion 
of  the  Court,  to  bo  transported  beyond 
the  seas  for  the  term  of  seven  years, 
or  to  be  imprisoned  for  any  term  not 
exceeding  two  years ;  and  if  a  male,  to 
be  once,  twice,  or  thrice  publicly  or 
privately  whipped  (if  the  Court  shall 

22—2 


Cavk 

t. 

Mountain. 


"  for  the  more  effectual  apprehension 
of  all  offenders  against  this  Act,"  it  is 
enacted,  "That  any  person  found 
committing  any  offence  against  this 
Act,  whether  the  same  be  punishable 
by  an  indictment,  or  upon  summary 
conviction,  may  be  immediately  appre- 
hended, without  a  warrant,  by  any 
peace-officer,  or  the  owner  of  the 
property  injured,  or  his  servant,  *or 
any  person  authorised  by  him,  and 
forthwith  taken  before  some  neigh- 
bouring justice  of  the  peace,  to  be 
dealt  with  according  to  law."  Here 
the  plaintiff  was  apprehended  by 
peace-officers  and  the  servant  of  the 
owner.  It  was  not,  however,  even 
alleged  that  he  was  found  committing 
any  offence.  But  though  the  original 
apprehension  appears  to  have  been 
illegal,  yet  it  was  immaterial,  as  to  the 
jurisdiction  of  the  magistrate  before 
whom  he  was  brought,  whether  the 
party  appeared  before  him  voluntarily 


[  '258  ] 


[  *258,  n.  ] 
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Cave 

r. 

Mountain. 

[  *259  ] 


[  *259,  m.  ] 


the  next  morning  before  the  defendant  (also  a  clergyman)  as  a 
magistrate  for  the  county  of  Herts,  Wilson  stated,  as  a  com- 
plainant (l),  and  deposed  as  a  *  witness,  that  twenty  young  trees, 
chiefly  poplars  and  firs,  had  recently  been  cut  down  in  Mr.  Butt's 
garden,  and  that  he  had  heard  a  boy,  whom  he  named,  say  that  he, 
the  boy,  had  heard  the  plaintiff  say  that  he,  the  plaintiff,  had  cut 
down  some  of  Mr.  Butt's  trees.  Upon  this  statement  the  defendant 
signed  a  warrant,  dated  the  6th  of  February,  committing  the 
plaintiff  to  the  custody  of  the  keeper  of  the  Berkhampstead  House 
of  Correction,  "  on  strong  suspicion  of  having  feloniously  cut 
timber  trees,  the  property  of  the  Bev.  Mr.  Butt,"  for  further 
examination  on  Wednesday,  18th  of  February,  on  which  day  a 


so  think  fit),  in  addition  to  such  im- 
prisonment. The  same  section  con- 
tains a  similar  provision  in  respect  of 
the  destroying  or  damaging  of  trees, 
&c,  growing  elsewhere  than  in  any  of 
the  situations  thereinbefore  mentioned, 
where  the  amount  of  the  injury  done 
shall  exceed  the  sum  of  five  pounds. 
[Repealed  by  24  &  25  Vict.  c.  9o,  s.  1.] 
(1)  If  Wilson  had  charged  Cave, 
upon  oath,  with  damaging  trees  in  a 
garden,  alleging  that  the  amount  of 
injury  done  exceeded  the  sum  of  one 
pound,  the  magistrate  would  have  had 
jurisdiction,  however  false  the  allega- 
tion had  been,  and,  indeed,  whether 
any  evidence  had  been  given  in  support 
of  the  charge  or  not.  The  jurisdiction 
would  have  attached, — the  magistrate 
would  have  become  seised  of  the  cause, 
— from  the  moment  at  which  a  charge 
of  an  offence,  in  its  nature  cognisable 
by  a  justice  of  the  peace,  had  been 
made  before  him  upon  oath.  The 
difficulty  **eems  to  be,  to  discover  that 
Wilson,  the  informer,  did,  at  any 
time  bring  forward  any  information, 
or  charge,  written  or  verbal,  made 
with  oath  or  without,  of  that  which 
purported  to  be  an  offence,  cognisable 
by  the  defendant,  under  this  statute 
of  9  Geo.  IV.  c.  31.  If  the  information 
or  charge  were  silent  as  to  the 
pecuniary  amount  of  the  injury,  it 
would  rather  seem  that  the  magistrate 
had  no  more  jurisdiction  than  he  would 
have  been  entitled  to  exercise  if  Wilson 
had,   in    the    most    formal    manner, 


alleged  in  his  information  or  charge, 
that  the  amount  of  the  injury  done 
did  not  exceed  five  shillings.  If,  as 
was  probably  the  case,  the  whole 
charge  and  evidence  were  mixed  up 
together,  and  no  distinct  information 
was  laid  or  charge  preferred,  this 
would  not  mend  the  matter,  if,  in  the 
entire  mixture,  no  charge  of  a  cognis- 
able offence  could  be  discovered.  It 
is  not  distinctly  to  be  collected,  from 
the  statements  in  the  principal  case, 
whether,  the  information  charged  Cave 
with  having  '*  feloniously  "  cut  down 
the  clergyman's  trees.  It  is  conceived, 
however,  that  the  bare  coupling  of  the 
word  /titmice  with  an  act,  amounting 
at  common  law  to  a  civil  trespass  only, 
and  which,  under  the  statute,  continues 
to  preserve  that  quality  until  the 
career  of  destruction  has  advanced 
beyond  the  last  penny  of  the  twentieth 
shilling,  will  not  dispense  with  a 
statement,  by  way  of  positive  charge, 
of  those  circumstances  which  are 
necessary  to  stamp  the  transaction 
with  a  felonious  character.  Could  it 
be  said,  that  jurisdiction  would  bo 
given,  by  an  information,  simply 
alleging  that  B.  **  feloniously  "  caused 
A.  to  receive  into  his  body  the  contents 
of  a  certain  flask,  without  suggesting 
what  those  contents  were,  and  leaving 
it,  but  for  the  word  "feloniously,"  as 
matter  of  even  and  indifferent  con- 
jecture, whether  the  body  of  A.  had 
been  made  the  recipient  of  wholesome 
physic,  or  of  deadly  poison  Y 
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magistrates'  meeting  was  to  take  place.  Under  *this  warrant  the  Cave 
plaintiff  was  taken  to  the  House  of  Correction  at  Berkhampstead,  mountain. 
where  he  remained  until  the  18th  in  solitary  confinement,  with  no  [  *26o  ] 
food  beyond  bread  and  water,  agreeably  to  the  prison  regulations, 
of  which  regulations  the  defendant,  being  a  visiting  magistrate, 
was  conusant.  On  the  18th  of  February  the  plaintiff  was  brought 
before  the  bench  of  magistrates,  when  the  boy,  who,  though  near 
at  hand,  had  not  been  examined  on  the  6th,  was  called.  The  boy 
having  negatived  Wilson's  statement,  as  to  what  the  former  was 
supposed  to  have  said,  the  plaintiff  was  discharged.  At  the  trial  it 
was  proved  that  trees  belonging  to  Mr.  Butt  had  in  fact  been  cut 
down  by  somebody,  and  that  the  extent  of  the  damage  done  to  the 
trees  amounted  to  about  11.  Lord  Abinger,  C.  B.  told  the  jury, 
that  he  thought  the  defendant  was  justified,  upon  the  statement 
made  before  him  by  Wilson,  in  making  out  the  warrant  for  com- 
mitting the  plaintiff  to  the  House  of  Correction ;  that  it  was  for  the 
jury  to  say,  whether  the  period  for  which  he  was  committed  was  or 
was  not  excessive ;  and  that,  unless  they  considered  the  period 
during  which  he  was  detained  in  custody  excessive,  the  defendant 
was  entitled  to  their  verdict.  The  jury,  which  was  special  (l), 
found  a  verdict  for  the  defendant. 

Piatt    now    moved    for    a    new    trial,    on    the    ground    of 
misdirection : 

First,  the  defendant  acted  without  jurisdiction.  Jurisdiction 
is  given  by  the  statute  of  7  &  8  Geo.  IV.  c.  30,  s.  19  (2),  only  where 
the  injury  done  exceeds  1/. ;  here  no  evidence  was  laid  before  the 
defendant,  as  committing  magistrate,  what  the  amount  of  injury 
was ;  nor,  secondly,  had  he  evidence  before  him  of  any  act  done 
by  the  plaintiff  at  all. 

(Tindal,  Ch.  J. :  That  would  rather  show  that  there  had  been 
an  unjust  decision,  but  what  you  are  to  make  out  is,  want  of 
jurisdiction.) 

Unless  *the  injury  amounted  to  the  prescribed  value,  there  would       [  *26i  ] 
be  no  felony.     Thirdly,  although   where  evidence   calculated  to 
excite  suspicion  is  laid  before  the  magistrate,  he  may  commit  for 
further  examination,  the  commitment  here  was  for  an  unreasonable 

(1)  "  — —    veniam  \  petimusque  _  (2)  Vide  supra,  p.  339. 

damusque  vicissim." 
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Cave        time :  Davis  v.  Capper  (l)  ;  and,  according  to  Scarage  v.  Tateham  (2), 

Mountain,    cited  with  approbation  in  the  judgment  in  Daris  v.  Capper,  the  law 

presumes  three  days  to  be  sufficient.     The  defendant  refused  to 

take   bail   for  the  plaintiff's  appearance  (3) ;  he  should  therefore 

have  committed  him  until  the  next  day. 

(Tindal,  Ch.  J. :  That  was  left  to  the  jury.) 

Tindal,  Ch.  J. : 

Before  we  determine  whether  a  rule  should  go  upon  the  first 
point,  we  should  like  to  consult  the  learned  Judge. 

Tindal,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

A  motion  to  set  aside  the  verdict  for  the  defendant,  and  for  a 
new  trial,  has  been  made  upon  three  grounds :  First,  that  the 
defendant,  a  justice  of  the  peace,  had  committed  the  plaintiff  to 
prison  for  further  examination,  in  a  case  brought  before  him  where 
he  had  no  jurisdiction;  secondly,  that  he  had  proceeded  in  the 
investigation  without  any  information  on  oath,  or  any  legal 
evidence  of  the  fact ;  and,  lastly,  that  the  commitment  was  for 
an  unreasonable  time,  and  therefore  altogether  void. 

As  to  the  first  objection,  there  can  be  no  doubt  but  that  if  a . 
magistrate  commit  a  party  charged  before  him,  in  a  case  where  he 
[  *262  ]  has  no  jurisdiction,  he  is  liable  to  an  *action  of  trespass.  But  if 
the  charge  be  of  an  offence  over  which,  if  the  offence  charged  be 
true  in  fact,  the  magistrate  has  jurisdiction,  the  magistrate's  juris- 
diction cannot  be  made  to  depend  upon  the  truth  or  falsehood  of 
the  facts,  or  upon  the  evidence  being  sufficient  or  insufficient  to 
establish  the  corpus  delicti  brought  under  investigation.  In  this 
case  it  appears,  from  the  notes  of  the  learned  Judge  who  tried  the 
cause,  that  the  plaintiff  was  brought  before  the  defendant,  charged 
with  having  committed  a  felony,  which  felony  consisted,  as  appears 
from  the  same  notes,  and  from  the  information  before  him,  in 
having  unlawfully  cut  down  twenty  young  trees,  the  property  of 
the  informant's  master.  It  is  undoubtedly  true,  that  no  evidence 
was  given,  either  before  the  magistrate  or  at  the  trial,  that  the 

(1)  34  R.  R.  318  (10  B.  &  C.  28;  5  P.  55;    West  v.   Smalhcood,  49  R.  R. 

Man.  &Ry.  53);  and  see  Reor  v.  Goring,  666    (3  M.  &  W.   418);  Edwards  v. 

2  Chitty's  Burn,    100,    n. ;     Tate    v.  Ferris,  48  R.  R.  542  (7  Car.  &  P.  542). 

Chambers,  3  N.  &  M.  523 ;    Wedge  v.  (2)  Cro.  Eliz.  829. 

Berkeley,  45  R.  R.  583  (6  Ad.  &  El.  (3)  One  justice    cannot    take    bail 

663 ;   1  Nev.  &  P.   665) ;    Wiltons  v.  upon  a  charge  of  felony,  7  Geo.  IV. 

Hemsworth,  7  Ad.  &  El.  807,  3  Nev.  &  c.  64,  s.  1 . 
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amount  of  the  injury  exceeded  the  sum  of  1Z.,  short  of  which  value        Cavb 

the  offence  does  not  amount  to  a  felony  under  7  &  8  Geo.  IV.  c.  30,    mountain. 

the  evidence  given  at  the  trial  being  no  more  than  this,  that  the 

trees  cut  were  worth  about  11.  altogether.     But  the  charge  before 

the  magistrate  was  a  charge  of  felony ;  and,  even  if  upon  a  further 

investigation,  the  amount  of  the  injury  had  turned  out  to  be  below 

the  value  requisite  to  constitute  the  offence,  that  would  not  have 

affected  the  jurisdiction  of  the  magistrate  to  investigate  the  offence, 

which  jurisdiction  can  never  be  held  to  depend  upon  the  weight  of 

the  evidence  as  to  the  value,  though  the  guilt  or  innocence  of  the 

prisoner  at  the  trial  would  undoubtedly  do  so.     Indeed,  on  the 

present  occasion,  no  objection  was  put  to  the  Judge  at  the  trial  as 

to  the  want  of  jurisdiction,  which  objection,  if  made,  might  have 

called  for  evidence  on  the  other  side  to  show  the  value  of  the 

trees  (l) ;  so  that,  at  all  events,  it  comes  now  too  late. 

As  to  the  second  ground  of  objection,  it  is  answered,  in  part,  by 
the  fact  that  there  was  a  regular  information  *on  oath  laid  before  [  *263  ] 
the  magistrate,  the  original  information  having  been  brought  us  at 
the  request  of  both  parties.  That  the  information  does  not  disclose 
any  legal  evidence  of  the  guilt  of  the  prisoner  is  undoubtedly  true ; 
it  states  nothing  beyond  mere  hearsay,  upon  which  neither  Judges 
or  juries  could  act.  But,  at  the  utmost,  this  amounts  to  no  more 
than  an  error  in  judgment  on  the  part  of  the  magistrate ;  and  no 
case  can  be  found  in  which  a  magistrate,  acting  within  his  juris- 
diction, has  been  held  liable  in  an  action  of  trespass  for  a  mere 
error  in  judgment:  see  1  East,  568,  n.  (2).  It  would  be  a  very 
different  case  if  the  defendant  had  acted  from  any  malicious  or 
improper  motive,  or  with  any  want  of  bona  fides ;  in  which  case 
he  would  be  liable,  in  a  different  form  of  action  (3). 

As  to  the  last  objection,  that  the  commitment  for  re- examination 
was  for  an  unreasonable  time,  and  was  therefore  altogether  void, 
and  the  magistrate  a  trespasser,  this  is  in  effect  an  objection  as  for 
a  verdict  against  evidence ;  for  the  point  was  left  to  the  jury,  on 
the  authority  of  the  case  of  Davis  v.  Capper  (4),  and  the  jury  found 

(1)  Qu.  if  relevant  to  the  sufficiency  said,  "If  a  justice  of  the  peace  commit 
of  the  information.  any  error  within  his  jurisdiction,  I 

(2)  Citing  Drtwe  v.  CouJton  [6  E.  R.  know  of  no  case  where  such  an  action 
346,  n.],  which  was  an  action  on  the  case  will  lie  against  him." 

against  a  returning  officer,  for  refusing  (3)  Vide   Whitelegge  v.  Bichards,   3 

the  vote  of  a  burgage  tenant  atSaltash,  Brod.  &  B.  188;  2  B.  &  C.  45  ;  3  Dowl. 

tried  before  Wilson,  J.  at  the  Launces-  &  By.  237  ;  Com.  Dig.  Action  on  the 

ton  Assizes,  1787,  where,  in  the  course  Case  (A.  6). 

of  the  argument,  that  learned  Judge  (4)  Supra ,  p.  342, 
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Cave 

v. 

Mountain. 


[  *264  ] 


for  the  defendant ;  and  the  learned  Judge  who  tried  the  cause,  has 
stated  that,  under  all  the  circumstances,  he  is  satisfied  with  the 
verdict.  Although,  therefore,  the  length  of  time  that  occurred 
before  the  second  examination  of  the  prisoner  does  certainly  appear 
to  us  to  be  long,  we  should  be  acting  at  variance  with  the  established 
course  of  proceeding  in  the  Courts  *at  Westminster,  if  we  sent 
the  case,  under  these  circumstances,  to  a  new  trial. 

Piatt  called  the  attention  of  the  Court  to  the  severe  restrictions 

to  which  the  plaintiff  had  been  subjected  during  his  imprisonment ; 

the  defendant,  as  one  of  the  visiting  magistrates,  being  aware  of 

the  harshness  of  those  restrictions,  at  the  time  he  committed  the 

plaintiff.     To  which  it  was  answered,  by  Tindal,  Ch.  J.,  that,  as 

the  defendant  had  given  no  express  direction  on  the  subject,  that 

made  no  difference. 

RuU  refused  (l). 


1840.       JOHN  ATTWOOD  v.  JOHN  TAYLOR,  JAMES  HENRY 
[  279  ]  SHEARS,  and  ROBERT  SMALL. 

(1  Man.  &  G.  279—333 ;  S.  C.  1  Scott,  N.  E.  611.) 

An  estate  is  contracted  to  be  sold  at  a  sum  to  be  paid  by  six  instalments, 
with  additions,  in  the  form  of  interest,  at  5  per  cent,  until  the  day  of  pay- 
ment thereof.  By  a  subsequent  contract,  it  is  agreed,  that  the  last 
instalment,   instead  of  being  ^aid  at  the  appointed^day,  shall  remain  on 


(1)  In  Mills  v.  Collett,  31  R.  R.  355 
(6  Bing.  85 ;  3  Moore  &  Payne,  242), 
this  Court  held  that  a  magistrate  was 
not  liable  to  an  action  of  trespass  for 
committing  a  party  to  prison  upon  a 
charge  of  felony,  under  7  &  8  Geo.  IV. 
c.  30,  s.  19,  for  cutting  down  a  tree, 
although  it  appeared  upon  the  face  of 
the  depositions  under  which  the  party 
was  committed,  that  such  party  was 
the  occupier  of  the  land  on  which  the 
tree  grew.  In  that  case,  however,  the 
information  charged  the  party  with 
having  committed  a  felony  within  the 
terms  of  the  statute,  viz.  "  as  having 
wilfully  and  maliciously  cut,  broken, 
barked,  rooted  up,  or  otherwise 
destroyed,  a  timber  tree  growing  in  a 
yard  belonging  to  a  dwelling-house,  of 
the  value  of  one  pound  and  upwards, 
the  property  of  Dr.  B.,"  and  was  silent 
as  to  the  occupation  of  the  land,  which 
was  disclosed  by  the  depositions.    The 


magistrate,  therefore,  clearly  had 
jurisdiction,  though  he  may  not  have 
exercised  that  jurisdiction  very  wisely, 
in  committing  a  party  to  prison,  (where 
he  was  confined  three  months  among 
felons),  upon  a  charge  negatived  by 
the  evidence  adduced  for  the  purpose  of 
supporting  it,  and  which  evidence  was 
before  him  at  the  time  he  signed  the 
warrant  of  commitment. 

The  difference  between  the  case  of 
Mills  v.  Colhtt,  and  the  principal  case 
(Cave  v.  Mountain)  seems  to  be  this, 
that  in  the  principal  case,  it  no  where 
distinctly  appears  that  the  information, 
or  charge,  laid,  or  made,  by  the  in- 
formant, Wilson,  contained  the  state- 
ment which  was  to  give  the  defendant, 
Mountain,  jurisdiction,  namely,  that 
the  amount  of  injury  done  exceeded 
the  sum  of  one  pound. 

And  see  Lowther  v.  Earl  of  Radnor \ 
8  East,  113;  Pike  v.  Carter,  3  Bing.  78, 
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mortgage  at  4£  per  cent,  for  14  years,  but  that  the  stipulations  of  the  first 
contract,  as  to  the  previous  instalments,  shall  continue  in  force.  The 
reduction  from  5  to  4£  per  cent,  is  dependent  upon  the  fulfilment  of  the 
terms  of  the  first  contract  with  respect  to  the  prior  instalments ;  and  these 
being  suffered  to  remain  unpaid  long  after  the  appointed  periods,  and  no 
mortgage  haying  been  executed,  the  vendor  is  entitled  to  recover  5  per  cent, 
upon  the  last  instalment,  as  well  as  upon  the  others. 

In  special  assumpsit  upon  a  contract  of  sale,  the  defendant  pleaded  pay- 
ment of  money  into  Court  and  non  dammficatus  ultra.  Queer e,  whether  the 
defendant  can  give  the  contract  in  evidence  for  the  purpose  of  showing  a 
partial  defeasance  in  another  part  of  the  contract,  not  set  out  in  the 
declaration,  and  prove  that  the  circumstances,  by  which  the  contract  was  to 
be  so  partially  defeated,  have  arisen  (1). 

By  a  contract  of  sale,  the  purchaser  is  to  pay  a  certain  sum  by  six 
instalments,  and  also  5  per  cent,  half  yearly,  from  the  day  appointed  for 
the  payment  of  the  second  instalment,  upon  the  four  remaining  instalments, 
until  paid;  such  additional  sums  by  way  of  percentage  to  be  secured  by  the 
bond  (2)  of  the  purchaser.    In  the  contract,  and  also  in  the  declaration 


Attwood 

v. 
Taylor. 


10  B.  Moore,  376 ;  Fawcett  v.  Foulis,  7 
B.  &  C.  394,  1  Man.  &  By.  102 ;  Ash- 
croft  v.  Bourne,  37  K.  R.  523  (3  B.  & 
Ad.  684);  Coster  v.  Wilson,  49  R.  R.  662 
(3  M.  &  W.  411);  Regina  v.  Dodson,  48 
R.  R.  650  (9  Ad.  &  El.  704 ;  supra, 
p.  298,  «. 

(1 )  And  see  Fillieul  v.  Armstrong,  7 
Ad.  &  El.  557 ;  2  Nev.  &  P.  406. 

(2)  Where  goods  are  sold,  to  be  paid 
for  by  bill,  the  purchaser,  not  giving 
the  bill,  is  liable  for  the  interest  which 
the  bill,  if  given,  would  have  carried : 
Porter  v.  Palsgrave,  2  Camp.  472.  And 
being,  in  effect,  part  of  the  considera- 
tion for  the  sale,  this  interest  may  be 
recovered  in  an  action  of  debt  or  of 
indebitatus  assumpsit  for  the  price  of 
the  goods,  brought  after  the  time 
when  such  bill  would  have  become  due : 
Marshall  v.  Poole,  12  R.  R.  310  (13 
East,  98).  In  the  latter  case,  Lord 
Ellenborouoh  says,  "Here,  the 
agreement  is,  to  give  a  security  which 
would  carry  interest ;  and,  as  the  per- 
formance of  the  contract  would  have 
entitled  the  plaintiffs  to  interest  upon 
the  bill,  they  ought  not  to  be  pre- 
judiced by  the  breach  of  it."  So,  in 
Becker  v.  Jones,  in  error,  11  R.  R.  756 
(2  Camp.  428,  n.),  the  Court  of  Ex- 
chequer Chamber  allowed  interest, 
after  judgment  by  default,  in  an 
action  for  not  accepting  a  bill  for  the 
price  of  goods  sold  at  709/.  16a.  6d.,  to 
be  paid  for  at  the  expiration  of  four 


months  from  the  sale  and  delivery,  by 
•giving  a  bill  of  exchange  to  the  seller, 
payable  two  months  after  date.  The 
rule  moved  for  in  that  case,  and  after- 
wards made  absolute,  was,  that  it 
should  be  referred  to  the  clerk  of  the 
errors  to  calculate  the  amount  of 
interest  upon  the  final  judgment,  from 
the  time  of  the  service  of  the  allowance 
of  the  writ  of  error  until  the  affirmance 
of  the  judgment.  And  see  Edwards  v. 
Vere,  5  B.  &  Ad.  282  ;  2  Nev.  &  Man. 
120,  124,  125.  Here,  the  defendants 
had  engaged  to  give  a  bond  for  the 
half-yearly  sums  accruing  due  for 
interest ;  and  if  they  had  done  so,  the 
plaintiff  might  have  sued  for  the  half- 
yearly  sums,  a9  the  principal  secured 
by  the  bond,  with  interest  thereon, 
corresponding  in  amount  with  the 
interest  sought  to  be  recovered  in  this 
action.  This  would  be  a  title  to  the 
interest  ex  contractu,  and  independent 
of  the  statute  3  &  4  Will.  IV.  c.  42, 
s.  28  (extended  to  Ireland  by  3  &  4 
Vict.  c.  105,  s.  54).  Under  this  con- 
tract, it  lay  upon  the  defendants  to 
prepare  and  tender  the  bond  :  Willes, 
65 ;  10  B.  &  Ad.  55.  Omitting  to  do 
so,  they  would  be  defaulters,  even  if 
they  had  not  prevented  the  plaintiff 
from  enforcing  his  right  to  the  bond, 
or  the  advantages  which  the  bond 
was  intended  to  represent  and  secure, 
by  filing  a  bill  and  obtaining  an 
injunction. 


[  *281,  w.  ] 
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Attwood  thereon,  this  additional  percentage  is  called  "interest"  upon  the  instal- 

v.  ments.     Neither  the  instalments  nor  the  additional  percentage  are  paid  as 

Taylor.  ^hey  become  due,  nor  is  any  bond  given :   Held,  that  the  purchaser  is 

chargeable  with  interest  upon  the  last  four  instalments  until  actual 
payment  of  those  instalments,  but  that  the  jury  are  not  bound,  cither  at 
common  law  or  under  tt  &  4  Will.  IV.  c.  42,  s.  28,  to  give  interest  upon  the 
additional  percentage  treated  by  the  parties  as  "  interest." 

Buled  at  Nisi  Prius,  that  a  plaintiff  cannot,  for  the  purpose  of  excusing  his 
apparent  laches  in  deferring  his  action  for  several  years,  give  in  evidence 
an  order  for  an  injunction  obtained  by  the  defendant  in  a  suit  in  equity 
instituted  by  the  defendant  against  the  plaintiff, — by  which  order  the 
plain  tiff  .was  restrained  from  suing  during  the  whole  of  that  period, — with- 
out producing  the  bill  and  answer.  Per  Lord  Abikger,  0.  B.  (1)  Tamm 
quaere. 

Assumpsit.     The  declaration,  entitled  of    21st  of  June,  1888, 
contained   the    following  statements  :    10th    of    June,   1825,   by 

[♦280  J  memorandum  of  agreement  *  between  the  plaintiff  and  the 
defendants,  the  plaintiff  agreed  to  sell,  and  the  defendants  to 
purchase,  certain  freehold  and  leasehold  estates,  iron  works,  col- 
lieries, and  other  property,  at  the  price  of  600,000/. ;  and  it  was 
thereby  agreed  that  the  sum  of  25,000/.  in  Exchequer  bills,  should, 

[  *28i  ]  on  the  signing  of  the  agreement,  be  *paid  by  the  defendants  into 
the  hands  of  certain  bankers,  to  the  joint  account  of  the  defen- 
dants and  the  plaintiff,  by  way  of  deposit,  which  Exchequer  bills 
were  to  be  paid  over  to  the  plaintiff  on  his  giving  possession  of 
the  premises  sold;  and  the  defendants  agreed  to  pay  to  the 
plaintiff  the  further  sum  of  200,000/.  on  the  1st  of  October  then 
next;  and  the  plaintiff  agreed,  on  payment  of  such  sum  of 
200,000/.,  and  on  the  title's  being  accepted,  to  give  full  and 
complete  possession  of  the  premises  unto  the  defendants,  and,  at 
the  same  time,  if  required,  to  convey,  assign,  and  assure  to 
trustees,  in  trust  to  secure  the  residue  of  the  purchase-money  and 

[  *282  ]  interest  by  the  instalments  thereinafter  mentioned,  *and  subject 
thereto  in  trust  for  the  purchasers,  or  as  they  should  direct  and 
appoint ;  and  the  plaintiff  agreed,  within  one  month,  to  deliver  to 

[  *283  ]  the  defendants,  *or  their  solicitors,  an  abstract  of  title  to  the 
property  sold,  and  to  deduce  a  good  title  thereto,  with  certain 
exceptions.  And  the  defendants  agreed  to  pay  to  the  plaintiff 
the  residue  of  the  purchase-money  by  the  following  instalments, 
viz.,  100,000/.  on  or  before  15th  April,  1826 ;  100,000/.  on  or  before 
15th  October,  1826 ;  100,000/.  on  or  before  15th  April,  1827 ; 
and  75,000/.  on  or  before  15th  October,  1827 ;  with  interest  for  the 
same  sums,  at  the  rate  of  5  per  cent,  per  annum,  to  be  reckoned 

(1)  Dissenting  from  Bloiverv.  Hollis,  infra,  p.  350. 
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from  1st  October  then  next  until  the  day  of  payment  thereof,  such  Attwood 
interest  to  be  paid  by  equal  half-yearly  payments,  and  to  be  taylob. 
secured  by  the  joint  and  several  bond  of  the  defendants ;  and  it 
was  also  thereby  further  agreed,  that  the  plaintiff  should  pay  all 
taxes,  &c.  in  respect  of  the  property  contracted  to  be  sold  up  to 
the  time  of  giving  possession,  from  which  period  the  defendants 
should  be  entitled  to  the  rents  and  profits. 

1st  of  October,  1825.  By  a  certain  other  memorandum  of  agree-  second 
ment  between  the  plaintiff  and  the  defendants,  after  reciting,  in  contnvct- 
part,  the  first  agreement,  and  also  reciting  that  the  said  sum  of 
25,0002.  in  Exchequer  bills  had  been  accordingly  paid,  and  that  it 
had  been  agreed,  in  consequence  of  the  then  present  state  of  the  title, 
that  *the  first  agreement  should  be  varied  and  otherwise  added  to,  [  *284  ] 
it  was  witnessed,  that  upon  the  delivery  of  the  said  Exchequer 
bills,  and  payment  of  the  said  200,0002.  to  the  plaintiff,  in  addition 
to  any  other  payments  required  to  be  made  by  the  first  agreement  on 
delivery  of  possession,  the  defendants  should  be  let  into  the  imme- 
diate possession  of  so  much  of  the  premises  sold,  as  were  then  in 
the  actual  occupation  of  the  plaintiff,  and  into  the  receipt  of  the 
rents  and  profits  of  the  residue  thereof,  without  such  possession 
being  an  acceptance  of  the  title,  or  an  abandonment,  on  the  part 
of  the  defendants,  of  their  right  to  have  all  valid  objections  to  the 
title  removed,  and  all  defective  evidence  supplied,  by,  or  at  the 
expense  of,  the  plaintiff.  And  the  plaintiff  did  thereby  further 
agree,  that  he,  or  his  heirs,  executors,  or  administrators,  would 
forthwith  proceed,  and,  within  a  reasonable  time  after  the  date 
thereof,  remove  all  valid  objections  to  the  title,  and  complete  any 
evidence  which  might  be  defective  therein,  and  make  the  title  as 
perfect  as  it  should  be  within  the  power  of  the  plaintiff,  his  heirs, 
&c,  to  do ;  and  should  on  or  before  the  15th  of  April  then  next, 
and  that,  whether  the  title  should  have  been  then  fully  completed 
or  otherwise,  and  without  prejudicing  the  right  of  having  the  same 
completed  where  then  defective,  and  with  all  other  necessary  parties 
whose  concurrence  could,  at  the  time,  be  obtained  for  that  purpose, 
convey,  or  otherwise  assure,  the  premises  sold,  in  manner  and  upon 
the  several  trusts  provided  for  in  the  first  agreement,  and  in  all 
respects  according  to  the  same  agreement,  so  far  as  related  to  such 
assurance  or  assurances,  and  in  the  same  manner  as  if  the  title 
had  been  then  complete  and  accepted,  and  possession  given  thereon 
under  the  first  agreement;  provided  nevertheless,  that  nothing 
contained  therein  was  intended  to  disturb  or  alter  the  payment  of 
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the  said  three  several  instalments  of  100,000Z.  each,  or  of  the 
interest  *thereof,  on  or  before  the  days  or  times  appointed  in  that 
behalf  in  the  said  first  agreement,  or  the  right  of  the  plaintiff  to 
have  the  same  respectively  paid  to  him  accordingly ;  and  also  the 
interest  of  the  said  sum  of  75,OOOt.  down  to  the  15th  October,  1827, 
inclusive ;  and  it  was  also  thereby  further  agreed  that  nothing 
therein  contained  should  disturb  the  first  agreement,  or  alter  the 
terms  thereof,  except  so  far  as  such  terms,  or  any  of  them,  were 
inconsistent  and  at  variance  therewith,  or  with  the  observance  and 
performance  of  any  matter  therein  contained,  or  to  be  done  in 
pursuance  thereof,  but  that  the  first  agreement  should,  in  other 
respects,  be  observed  and  performed  in  the  same  manner  as  if  the 
second  agreement  had  not  been  executed. 

4th  November,  1825.  By  a  third  agreement  made  and  endorsed 
on  the  second  agreement, — after  reciting  that  since  the  second 
agreement  had  been  prepared  and  perfected  ready  for  execution  by 
the  said  several  parties,  but  before  the  execution  of  the  same  by 
them,  it  had  been  agreed  to  vary  and  alter  the  same,  and  also 
the  first  agreement, — it  was  agreed,  that  the  defendants,  their 
heirs,  executors,  and  administrators  should  be  exonerated  and 
discharged  from  all  personal  liability  for  the  payment  of  any  sum 
or  sums  of  money  whatsoever  by  reason  or  means  of  their  having 
been  parties  to,  and  signed,  the  first  agreement,  or  from  any  act 
incidental  thereto,  or  consequent  thereon,  except  that  they  should 
be  and  remain  answerable  for,  and  liable  to,  the  payment  of  the 
interest  on  the  remaining  instalments  of  the  said  purchase-money 
as  in  the  first  agreement  expressed,  so  long  as  they  remained  in 
possession  of  the  premises,  or  any  part  thereof ;  and  that  the 
plaintiff  should  be  satisfied,  as  his  only  means  of  enforcing  the 
payment  of  the  subsequent  instalments,  with  the  security  of  the 
premises,  and  which  were  to  be  conveyed  to  trustees  in  manner  in 
the  second  agreement  expressed,  and  with  the  usual  *powers  for 
enabling  the  trustee  or  trustees  for  the  time  being  to  sell  a  com- 
petent part,  and  thereby  raise  and  pay  such  of  the  said  instalments 
as  should  fall  due,  and  from  time  to  time  when  and  as  the  same 
should  fall  due,  with  the  respective  interest  then  due  in  respect  of 
the  purchase-money  or  any  part  thereof,  and  with  ail  necessary 
powers  and  authorities  to  give  discharges  for  the  purchase-money, 
and  exempting  purchasers  from,  &c,  it  being  nevertheless  agreed, 
as  between  the  parties  thereto,  that  no  sale  should  be  made,  or 
proceedings  taken  with  a  view  thereto,  until  the  plaintiff  should 
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have  given  to  the  defendants  six  calendar  months' notice  in  writing,  attwood 
previous  to  each  sale,  nor  until  the  expiration  of  the  time  mentioned  Taylor. 
in  such  notice ;  and  it  was  thereby  further  agreed  that  plaintiff 
might  be  a  purchaser  at  each  or  either  of  the  said  sales  of  the 
premises  then  sold ;  and  it  was  thereby  agreed  that  50,0002.  only 
should  be  paid  to  the  plaintiff  on  the  13th  of  April  next  after  the 
date  thereof,  the  further  sum  of  50,0002.  by  the  first  agreement 
provided  to  be  paid  on  that  day,  having  been  agreed  to  be  abated 
from  the  purchase-money. 

Mutual  promises  in  respect  of  the  three  agreements. 

4th  of  November,  1825.  The  25,0002.  invested  in  Exchequer  bills 
was  duly  paid  over  to  the  plaintiff,  according  to  the  tenor  and  effect 
of  the  several  agreements. 

Afterwards,  on  the  day  and  year  last  aforesaid,  the  further  sum 
of  200,0002.,  other  part  of  the  said  purchase-money  in  the  first 
agreement  mentioned,  was  duly  paid  to  the  plaintiff  by  the  defen- 
dants ;  and  upon  the  payment  of  the  said  several  sums  of  25,0002.  and 
200,0002.  the  defendants  were  let  into  full  and  complete  possession 
of  the  premises,  and  became  and  were,  and  from  thence  hitherto 
have  been,  and  still  are,  in  full  and  complete  possession  thereof. 

Yet  the  defendants  did  not,  nor  would,  pay  to  the  plaintiff  the  Breach, 
interest  upon  the  residue  of  the  purchase-money,  #at  the  rate  of  [  *287  ] 
5  per  cent,  per  annum,  from  the  1st  October  next  after  the  date  of 
the  first  agreement  until  the  day  of  payment  thereof,  by  the  half- 
yearly  payments,  and  in  manner,  in  the  said  several  agreements 
in  that  behalf  mentioned,  or  otherwise  howsoever ;  but  on  the 
contrary  thereof,  although  the  sum  of  325,0002.,  residue  of  the  said 
purchase-money,  became  and  was  due  and  payable  long  before  the 
commencement  of  this  suit,  to  wit,  on  the  days  and  times  in  that 
behalf  before  mentioned,  and  still  is  due  and  payable  from  the 
defendants  to  the  plaintiff,  and  although  the  defendants  now  are, 
and,  from  the  time  of  making  the  third  agreement,  continually  have 
been,  in  the  full  and  complete  possession  of  the  premises  sold,  and 
in  receipt  of  the  rents  and  profits  thereof;  and  although  afterwards, 
to  wit,  on  the  1st  of  April,  1828,  a  certain  large  sum  of  money,  to  wit, 
89,3752.  for  interest  upon  and  in  respect  of  the  said  sum  of  325,0002., 
so  being  the  residue  of  the  said  purchase-money  so  unpaid  as 
aforesaid  for  five  years  and  a  half,  which  expired  on  the  day  and 
year  last  aforesaid,  and  also  a  certain  other  sum,  to  wit,  20,0002., 
as  and  for  interest  upon  the  said  sum  of  89,3752.  from  the  several 
days  and  times  at  which  the  said  interest  ought  to  have  been  paid, 
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Attwood  became  and  were  due,  and  still  are  in  arrear  and  unpaid,  from  the 
Taylob.  defendants  to  the  plaintiff;  of  all  which  several  premises  the 
defendants  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
had  notice.  Nevertheless,  the  defendants  have  not  as  yet  paid  the 
said  sums  of  89,3752.  and  20,0002.,  or  either  of  them,  or  any  part 
thereof,  to  the  plaintiff,  although  often  requested  so  to  do,  but  have 
hitherto  altogether  neglected  and  refused,  and  still  do  neglect  and 
refuse,  so  to  do. 

Second  count,  for  110,000/.,  on  an  account  stated. 
Plea.  Plea  (entitled  of  27th  June,  1838),  actio,  ulter'uts  nan;  because 

[  #288  ]  the  defendants  say,  that  they  now  bring  into  *Court  87,312/.  10*., 
ready  to  be  paid  to  the  plaintiff,  and  that  the  plaintiff  has  not 
sustained  damages  to  a  greater  amount  than  87,312/.  10*.  in  respect 
of  the  causes  of  action  in  the  declaration  mentioned.  Verification, 
and  prayer  of  judgment. 
[  2S<j  ]  Replication  (entitled  of  29th  June,  1838),  that  the  plaintiff  has 

sustained  damages  to  a  greater  amount  than  the  said  sum  of 
87,312/.  10*.  in  respect  of  the  causes  of  action  in  the  said 
declaration  mentioned. 

Upon  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Stafford 
Summer  Assizes,  1838,  Wilde,  Serjt.  (with  whom  were  Talfourd, 
Serjt.,  Maule,  and  B.  V.  Richards,)  for  the  plaintiff,  offered  to  put 
in  an  order  of  the  Court  of  Exchequer  of  28th  February,  1829, 
purporting  to  be  made  in  a  suit  in  which  the  now  defendants  were 
plaintiffs,  and  the  now  plaintiff  was  defendant,  whereby  the  now 
plaintiff  was  enjoined  not  to  proceed  to  enforce  the  several  agree- 
ments. It  was  objected  by  Sir  Wm.  Follett  (with  whom  were 
Whateley  and  IF.  J.  Alexander)  for  the  now  defendants,  that  the 
order  for  the  injunction  could  not  be  read  without  first  proving 
the  existence  of  the  suit  in  which  the  order  purported  to  be  made, 
by  producing  the  bill  and  answer.  It  was  answered  that  the 
order,  being  issued  by  a  Court  of  competent  jurisdiction,  the  party 
enjoined  would  be  bound  to  abstain  from  doing  the  act  enjoined 
against,  even  if  the  suit  in  which  the  order  purported  to  be 
made  had  no  existence;  and  that  this  was  not  like  the  case  of 
a  deposition,  in  which  it  is  sought  to  charge  one  of  the  parties  in 
the  suit  by  the  statement  of  a  third  person,  by  which  statement 
the  party  would  not  be  bound  unless  the  suit  were  regularly  con- 
[  *290  ]       stituted ;  and  Blotter  v.  Hollis  (l)  was  *cited.     The  learned  Judge, 

(1)  1   Cr.    &   M.    393,  3  Tyr.  356,      Court  of  Exchequer,  purporting  to  be 
where  it  was  held  that  an  order  of  the      an  order  for  an  attachment  for  non- 
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however,  said  that  he  did  not  agree  with  that  case,  and  ruled,  Attwood 
that  the  order  could  not  be  read  until  the  bill  and  answer  were  Taylor. 
produced  (l).  The  bill  and  answer  were  accordingly  put  in.  One 
order  restrained  the  now  plaintiff  from  proceeding  to  recover  the 
instalments  then  due,  and  for  which  he  had  brought  his  action,  and 
also  from  bringing  any  further  action,  upon  the  half-yearly  payments 
of  interest  being  brought  into  Court.  By  an  order  of  the  2nd  of 
May,  1831,  publication  was  enlarged  upon  the  terms  that  no  further 
payment  should  be  made  until  the  hearing  of  the  cause.  The 
plaintiff  then  proved  an  order  of  the  House  of  Lords,  dismissing 
the  bill  with  costs,  and  referring  it  to  the  Court  of  Exchequer  to 
make  such  further  order  as  the  justice  of  the  case  required. 
The  order  of  the  Court  of  Exchequer,  made  in  pursuance  of  that 
of  the  House  of  Lords,  was  also  produced.  These  documents  were 
put  in  for  the  purpose  of  showing  that  until  just  before  the  com- 
mencement of  the  present  action  the  plaintiff  had  been  precluded, 
by  the  proceedings  in  equity,  from  enforcing  the  payment  of  the 
instalments.  An  accountant  proved  that  the  amount  of  interest 
on  8,520Z.  payable  every  half-year  from  the  1st  of  April,  1838 
(when  the  defendants  discontinued  their  payments),  the  7th  of 
November,  1838  (the  5th  day  of  Michaelmas  Term),  would  be 
13,614?.  19s.  2d.  at  5/.  per  cent.,  taking  simple  interest  only 
for  each  half-year,  and  that  the  amount  of  the  eleven  half- 
yearly  instalments  of  8,520/.  was  89,3752.  A  letter  of  28th 
March,  1826,  from  the  defendants  to  *the  plaintiff  was  read,  [ m2*1  ] 
wherein  they  say,  "  The  15th  April  is  the  day  we  had  fixed  to 
pay  you  the  half-year's  interest  on  the  outstanding  325,0002., 
and  you  will  please  to  recollect  that  the  payments  were  pro- 
tracted from  the  1st  April  and  1st  October  to  the  15th  of  those 
months  respectively,  in  order  to  meet  the  money  market  after 
the  issue  of  the  dividends  at  the  Bank.  This  does  not  affect  the 
period  at  which  the  interest  actually  becomes  due,  namely,  the  1st 
of  those  months." 

The  plaintiff's  case  having  closed,  Sir  William  Follett  submitted, 
that  the  plaintiff  was  bound  to  put  in  the  contracts  declared  upon, 
in  order  that  the  jury  might  have  before  them  those  contracts,  and 

payment  of  the  costs  of  a  certain  suit,  decision  was,  to  compel  the  plaintiff  to 

is  primd  facie  evidence  to  support  an  produce  the  bill  and  answer  filed  in 

allegation,  "that  a  certain  suit  had  the  Court  of  Exchequer,  and,  thereby, 

been   and    was    depending    in    her  to  relieve  the  defendants   from    the 

Majesty's  Court  of  Exchequer."  necessity  of  going  into  evidence  and  of 

(1)  The    effect  of  this  unexpected  giving  a  reply. 
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Attwood     upon  looking  into  them  take  into  their  consideration  whether,  upon 
Taylor.      the  whole,  they  ought  or  ought  not,  under  the  circumstances,  to 
give  the  interest  claimed. 

The  learned  Judge  ruled,  that  if  the  defendants  meant  to  insist, 
that  by  particular  parts  of  the  contracts  it  would  appear  that  the 
defendants  were  not  bound  to  pay  interest,  it  was  for  them  to 
produce  th6  contracts  (l). 

No  evidence  was  put  in  on  the  part  of  the  defendants,  but  from 
the  answer  of  the  now  plaintiff  to  the  bill  in  the  Exchequer,  (which 
had  been  produced  in  consequence  of  the  decision  of  the  learned 
Judge  (2)  that  the  order  for  the  injunction  could  not  otherwise  be 
read,)  the  defendants  read  a  further  proviso  in  the  second  contract, 
which  is  not  noticed  in  the  declaration.  After  the  proviso,  (which 
is  set  out  in  the  declaration),  "that  nothing  contained  in  these 
presents  is  intended  to  disturb  or  alter  the  payment  of  the  said 
three  instalments  of  100,0002.  each,  or  of  the  interest  thereof,  on 
or  before  the  days  or  times  appointed  or  mentioned  in  that  behalf 
[  *292  ]  in  the  said  recited  agreement,  or  the  right  of  the  *said  John 
Attwood  to  have  the  same  respectively  paid  to  him  accordingly, 
and  also  the  interest  of  the  said  sum  of  75,0002.  down  to  the  15th 
day  of  October,  1827,  inclusive,"  the  second  contract  continues 
thus :  "  but  it  is  hereby  further  agreed,  that  instead  of  the  said 
instalment  of  75,0002.  being  paid  on  the  said  15th  day  of  October, 
1827,  the  said  instalment  of  75,0002.  shall  be  left  upon  the  security 
of  the  said  estates  and  property,  at  interest,  payable  half-yearly, 
at  the  rate  of  4£  per  centum  per  annum,  and  to  be  then  made  by 
way  of  mortgage  to  the  said  John  Attwood,  and  with  a  covenant 
to  pay  the  same,  as  well  principal  as  interest,  and  to  continue  for 
a  period  of  fourteen  years  from  the  said  15th  day  of  October,  1827, 
and  also  that  if  it  shall  happen,  when  the  time  would  have  arrived 
for  payment  of  the  said  instalment  of  75,0002.,  according  to  the 
terms  of  the  said  recited  agreement  (namely,  the  said  15th  day 
of  October,  1827),  that  there  shall  be  any  valid  objection  or  objec- 
tions then  existing  to  the  said  title,  either  as  to  the  whole  or  as  to 
any  part-  of  the  premises  therein  comprised,  or  there  shall  be  any 
defect  of  evidence  in  the  said  title  unsupplied,  or  if  any  legal  estate 
shall  be  then  outstanding,  in  trust  for  the  said  J.  A.  or  his  heirs, 
either  by  express  declaration  or  by  construction  of  law,  in  all  or 

(1)  See  Edwards  v.  Stone,  1  Wms.       Gordon,  1  Stark.  N.  P.  C.  294. 
Saund.    58  e;     Williams    v.  Sills,    2  (2)  Supra,  p.  351. 

Camp.     519.       And    see    Cordon     v. 
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any  of  the  premises  so  contracted  to  be  sold,  and  not  then  got  in,  attwood 
but  which  ought  to  have  been  got  in  by  him  or  them  for  the  benefit  taylob. 
of  the  said  contract  (save  and  except,  nevertheless,  as  to  any  defects 
in  the  title  which  are  otherwise  provided  for  by  the  said  recited 
contract,  or  in  the  schedule  thereto,)  then  it  is  hereby  further 
agreed,  that  so  far  as  relates  to  any  and  every  such  objection, 
evidence,  or  outstanding  legal  estate  (except  as  last  aforesaid) 
and  which  can  or  may,  by  or  on  the  part  of,  the  said  J.  A.  or  his 
heirs,  be,  or  which  ought  to  have  been,  by  him  or  them,  previously 
removed,  supplied,  or  got  in,  the  same  respectively  shall  or  may 
be  removed,  *supplied,  or  got  in  by  the  said  J.  T.,  J.  H.  S.,  and  [  *293  ] 
B.  S.,  their  heirs,  executors,  &c,  or  by  their  solicitors,  and  under 
their  direction,  at  the  costs,  nevertheless,  and  charges  of  the  said 
J.  A.  or  his  heirs,  executors,  &c,  and  that  so  far  as  relates  to  any 
and  every  such  objection,  or  evidence,  or  outstanding  legal  estate, 
which  it  shall  not  be  in  the  power  of  the  said  J.  A.  or  his  heirs, 
executors,  &c,  either  by  suit  or  otherwise,  to  remove,  supply,  or 
get  in  as  aforesaid,  the  same  shall  be  waived  by  or  on  the  part 
of  the  said  J.  T.,  J.  H.  S.,  and  E.  S.,  their  heirs,  executors,  &c, 
and  in  all  and  every  such  event,  and  in  every  such  case  of  objection, 
evidence,  or  legal  estate,  whether  the  same  be  or  be  not  at  the 
time  capable  of  being  removed,  supplied,  or  got  in  as  aforesaid t 
(save  and  except  and  unless  where  the  same  is  or  are  otherwise 
provided  for  by  the  said  recited  contract  or  the  schedule  thereto,) 
he  the  said  J.  A.  shall  make  and  execute,  and  he  doth  hereby 
accordingly  agree  to  make  and  execute  his  bond  or  bonds  unto 
the  said  J.  T.,  J.  H.  S.,  and  E.  S.,  their  heirs,  executors,  adminis- 
trators, and  assigns,  some  or  one  of  them,  in  a  sufficient  penalty 
or  penalties,  and  deliver  the  same  to  them  at  the  time  of  the 
payment  of  the  said  last-mentioned  instalment  of  75,000/.,  and 
to  bear  even  date  therewith,  with  a  condition  or  conditions,  to 
be  thereunder  respectively  written,  for  the  purpose  of  not  only 
indemnifying,  and  keeping  indemnified,  the  said  J.  T.,  J.  H.  S., 
and  E.  S.,  their  heirs,  executors,  &c,  from  and  against  all  and 
every  the  consequences  which  shall  or  may  arise  to  them,  or  any 
of  them,  by  reason  of  any  defect  or  defects  then  remaining  in  the 
said  title,  (except  as  last  aforesaid,)  or  in  the  assurance  or  assur- 
ances so  to  be  made  on  or  before  the  said  15th  day  of  April  now 
next,  and  that,  either  for  ever,  or  as  the  case  may  be,  during  and 
until  such  defects  respectively  shall  be  remedied  or  cease  or  deter- 
mine, and  also,  as  a  consequence  *thereof,  of  reimbursing  to  them  [  *294  ] 
r.b. — vol.  lvi.  28 
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attwood  all  costs,  disbursements,  damages,  and  expenses  which  they  or  any 
Taylor.  of  them  shall  incur,  not  only  in  respect  thereof,  but  also  all  costs, 
disbursements,  and  expenses  as  they,  he,  or  any  of  them  shall 
have  incurred  in  removing  or  supplying  any  such  defect  or  defects 
whatever  in  such  title  or  in  such  assurance  or  assurances  as  afore- 
said; and  then  also  it  is  hereby  further  agreed  (except  in  cases 
of  defects  already  provided  for  by  the  said  recited  contract,  or  in 
the  schedule  thereto),  that  the  said  last  -  mentioned  instalment 
of  75,000/.,  and  the  interest  thereof  during  the  said  period  of 
fourteen  years,  and  the  security  thereby  agreed  to  be  given  for 
the  same,  shall  be  held  upon  or  be  subject  to  the  same  or  the 
like  trusts  by  way  of  indemnity  as  are  hereinbefore  mentioned,  or 
intended  of  and  concerning  any  investment  which  may  be  made 
thereof,  or  any  part  thereof  at  the  expiration  of  the  said  period 
of  fourteen  years,  pursuant  to  the  provision  next  hereinafter  con- 
tained; and  then  also  it  is  hereby  further  agreed  (except  as  last 
aforesaid),  that  the  whole  or  a  competent  part  or  parts  of  the 
said  investment  of  75,000/.  shall,  at  the  end  of  the  said  period  of 
fourteen  years,  be  appropriated  and  set  apart  and  invested  in  the 
names  of  four  trustees  (two  whereof  are  to  be  appointed  by  the 
said  J.  A.,  his  executors,  4c,  with  liberty  to  fill  up  any  vacancy 
or  vacancies  therein  from  time  to  time,  and  the  remaining  two 
trustees  to  be  appointed  by  the  said  J.  T.,  J.  H.  S.,  and  B.  S., 
their  heirs,  executors,  &c,  and  with  the  like  power  of  filling  up 
any  vacancy,  &c) ;  to  the  intent  nevertheless,  and  so  that  such 
investment  or  investments  may  be  held,  and  with  a  declaration 
to  that  effect,  to  be  then  signed  by  the  said  parties  and  the  said 
trustees,  that  such  investment  or  investments  was  or  were  made, 
and  shall  be  held,  upon  trust,  in  the  first  place  as  a  security  or 
securities,  collaterally  with  the  condition  or  conditions  of  the  said 
[  *295  ]  last-mentioned  bond  or  bonds  of  *the  said  J.  A.,  or  his  heirs,  for 
the  due  observance  and  performance  of  the  same  condition  or  con- 
ditions, and  every  part  thereof,  and  for  the  payment  and  reimburse- 
ment of  the  several  costs,  charges,  disbursements,  damages,  and 
expenses  hereinbefore  referred  to,  and  to  be  mentioned  or  referred 
to  in  the  same  condition  or  conditions,  and  of  all  moneys  recover- 
able under  the  said  bonds,  and  each  of  them,  and  subject  thereto 
upon  trust  for  the  said  J.  A.,  his  executors,  &c,  and  upon  further 
trust,  in  the  meantime,  and  until  the  principal  shall  be  wanted  for 
answering  and  satisfying  any  or  either  of  the  purposes  for  which 
the  principal  is  or  are  primarily  made  liable  as  aforesaid,  to  permit 
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and  suffer  the  said  J.  A.,  his  executors,  &c.  to  receive  the  income 
and  interest  thereof  to  and  for  his  and  their  own  use  and  benefit.' ' 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  eleven 
instalments  of  interest,  to  which,  it  was  admitted  on  the  record 
that,  the  plaintiff  was  entitled  under  the  terms  of  the  contract, 
on  the  days  mentioned  in  the  declaration,  were  sums  certain, 
within  the  meaning  of  8  &  4  Will.  IV.  c.  42,  s.  28  (l),  payable,  by 
virtue  of  a  written  instrument,  at  a  certain  time.  That  upon  a 
contract  to  pay  principal  and  interest  on  a  given  day  or  days,  two 
distinct  debts  arise ;  and  that  after  the  day  or  days  of  payment 
are  past,  an  action  may  be  brought  to  recover  either  or  *both. 
That  the  question  here  was,  whether  the  several  sums  of  8,125/., 
made  payable  half-yearly,  were  not  sums  certain  recoverable  on 
a  particular  day,  and  subject  to  those  legal  consequences  which 
attach  to  other  debts.  That  the  jury  having  power,  under  the 
statute,  to  give  interest,  justice  cannot  be  done  to  the  plaintiff, 
unless  interest  be  given  him.  That  when  one  of  these  sums  of 
8,125/.  became  due,  the  amount,  if  paid,  might  have  been  invested, 
or  used  in  trade,  or  applied  in  the  redemption  of  a  mortgage, 
or  of  any  other  charge  bearing  interest.  That  it  could  not  be 
supposed  that  so  much  capital,  in  the  hands  of  the  defendants, 
carrying  on  an  extensive  trade,  could  have  been  totally  unpro- 
ductive. That  it  was  perfectly  incredible  that  any  one  of  these 
sums  of  8,125Z.,  which  it  is  admitted  on  the  record,  ought  to  have 
been  paid  by  the  defendants  to  the  plaintiff  on  a  particular  day, 
should  have  remained  in  their  hands  unemployed  and  unpro- 
ductive ;  but  that  supposing  this  to  have  been  the  case,  it  would 
be  solely  the  fault  of  the  defendants. 

The  matters  urged  for  the  defendants  were,  that  an  enormous 
price  had  been  paid  for  this  property,  consisting  of  about  200  acres ; 
that  the  defendants  had  a  bond  fide  and  reasonable  cause  for  filing 
their  bill  and  obtaining  the  injunction  which  caused  the  delay. 


Attwood 
Taylor. 


[  *296  ] 


(1)  Which  enacts,  "  That  upon  all 
debts  or  sums  certain,  payable  at  a 
certain  time  or  otherwise,  the  jury  on 
the  trial  of  any  issue,  or  of  any  in- 
quisition of  damages,  may,  if  they 
shall  think  fit,  allow  interest  to  the 
creditor  at  a  rate  not  exceeding  the 
current  rate  of  interest,  from  the  time 
when  such  debts  or  sums  certain  were 
payable,  if  such  debts  or  sums  be  pay- 
able by  virtue  of  some  written  instru- 


ment at  a  certain  time,  or,  if  payable 
otherwise,  then  from  the  time  when 
demand  of  payment  shall  have  been 
made  in  writing,  so  as  such  demand 
shall  give  notice  to  the  debtor,  that 
interest  will  be  claimed  from  the  date 
of  such  demand  until  the  time  of  pay- 
ment ;  provided  that  interest  shall  be 
payable  in  all  cases  in  which  it  is  now 
payable  by  law." 

28—2 
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Attwood 
Taylok. 
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That  the  fcowa  fides  of  the  defendants9  conduct  was  shown  by  all 
the  circumstances  of  the  case,  and  that  it  was  established  by  the 
elaborate  judgment  of  Lord  Ltkdhtrst,  who  had  decided,  in  favour 
of  the  now  defendants  both  upon  the  law  and  the  facts,  that  they 
had  reasonable  cause  for  instituting  these  proceedings.  That  the 
object  of  the  statute  was,  to  enable  juries  to  give  interest  where 
the  payment  of  debts  was  withheld,  in  a  variety  of  cases,  in  which, 
for  want  of  a  contract  to  pay  interest,  parties  were  delayed ;  but 
that  the  statute  did  not  apply  to  cases  where  the  question  of 
interest  had  been  provided  *for  by  the  stipulations  which  the 
parties  themselves  had  embodied  in  their  contract,  as  was  the 
case  here(i).  Still  less  was  it  intended  by  the  statute,  that  the 
plaintiff  should  be  enabled  to  recover  compound  (2)  interest,  yet 
that  is  the  only  question  between  the  parties  upon  this  part  of  the 
case.  That  if,  as  had  been  contended  on  the  other  side,  the 
principal  and  the  reserved  interest  were  to  be  considered  as  two 
distinct  debts,  this  absurdity  would  follow, — that  supposing  the 
reserved  interest  to  be  paid  without  the  principal,  the  creditor 
would  be  entitled  to  recover  damages  in  the  nature  of  interest 
for  the  detention  of  that  principal.  That  the  argument  used  on 
behalf  of  the  plaintiff  would,  if  true,  show  the  propriety  of  allowing 
compound  interest  in  every  case,  as  there  was  no  case  in  which 
it  might  not  be  said,  that  if  the  creditor  had  received  the  interest 
on  the  day  on  which  it  became  due,  that  creditor  might  have 
benefited  by  investing  his  money  at  interest.  That,  under  the 
third  agreement,  the  plaintiff  *was  bound  to  leave  the  purchase- 


(1)  By  this  contract  no  loan  was 
made  by  the  plaintiff  to  the  defendants, 
nor  was  any  antecedent  debt  forborne. 
There  could,  therefore,  be  no  contract 
for  any  thing  properly  called  interest. 
What  is  treated  as  a  reservation  of 
interest  in  the  contract,  is  an  agree- 
ment for  an  absolute  addition  to  the 
purchase-money  if  the  large  instal- 
ments were  paid  at  the  appointed 
times,  and  for  further  conditional 
additions,  in  case  the  payment  of  those 
large  instalments  did  no$  proceed  in 
the  manner  prescribed  by  the  contract. 

(2)  Compound  interest  is  where,  at 
particular  rests  or  intervals,  the  whole 
balance  then  due,  however  constituted, 
is  carried  on  as  a  capital  bearing 
interest.      If    compound    interest    is 


calculated  upon  ten  half-yearly  in- 
stalments, the  interest  upon  the  first 
instalment  will  have  generated  interest 
through  nine  successive  descents  before 
it  appears  in  the  last  balance.  Here, 
simple  interest  only  was  claimed ;  and 
the  contest  really  was,  whether  the 
simple  interest  claimed  was  sought  to 
be  recovered  in  respect  of  a  sum, 
which  was  to  be  considered  as  a 
principal  sum,  or  was  sought  to  be  re- 
covered in  respect  of  a  sum  which  was 
itself,  interest.  In  the  latter  view  of 
the  case  the  demand  would  be  one 
step  towards  a  claim  of  compound 
interest,  though  stopping  at  the  first 
term  of  that  which  might  be  a  long  or 
an  infinite  series. 
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money  on  the  estate,  with  power  to  sell,  and  to  pay  himself 
principal  and  interest ;  and  that,  if  he  had  sold  under  the  power, 
the  only  interest  which  a  court  of  equity  would  have  allowed  him 
to  take,  would,  without  any  doubt,  be  the  simple  interest  of  5  per 
cent,  upon  the  325,0002.  That,  in  the  case  of  a  mortgage  con- 
taining a  covenant  for  the  payment  of  interest  at  5  per  cent,  (l), 
with  a  power  of  sale,  although  the  mortgage  interest  may  be  many 
years  in  arrear,  yet  if  the  estate  be  sold  under  the  power,  the 
mortgagee  can  only  take  his  principal  with  simple  interest,  although 
that  interest  consisted  of  sums  payable  at  particular  days,  according 
to  the  terms  of  a  written  contract  (l).  That  for  these  reasons  the 
jury  had  no  power,  under  the  late  statute,  to  award  the  compound 
interest  claimed  against  the  defendants,  and  that  this  would  have 
appeared  distinctly  on  the  record,  if  the  contract  had  been  declared 
upon  according  to  its  legal  effect,  as  to  the  mode  of  payment. 
That,  if  the  jury  possessed  the  power,  they  would  not  exercise  it  in 
the  present  case,  against  parties  who  had  already  been  saddled 
with  such  immense  payments  in  the  shape  of  principal  and  interest, 
besides  the  enormous  costs  attending  the  protracted  litigation 
which  had  taken  place;  which  principal  and  interest  had  been 
retained  by  the  defendants  solely  on  the  ground  of  a  decree  of 
the  Court  of  Exchequer,  in  which  they  were  informed  by  Lord 
Lyndhurst,  C.  B.  that  the  money  was  not  payable,  and  that 
they  were  not  bound  to  pay  it.  That,  assuming  that  *  judgment 
to  be  erroneous,  the  course  was  not  to  throw  upon  either  party, 
exclusively,  the  costs  occasioned  by  the  mistake  of  a  Judge  (2). 

Lord  Abinoer,  G.  B.  stated  to  the  jury  that,  inasmuch  as  the 
question  as  to  the  2,0622.  10*.  depended  entirely  upon  the  con- 
struction  of  the   contract,  and  upon   the  question,  whether  the 


Attwood 

v. 
Taylob. 


(1)  In  general,  the  express  contract 
for  interest  in  the  mortgage  deed, 
extends  no  further  than  the  day  on 
which  the  principal  is  nominally  made 
payable.  Interest,  beyond  the  day 
appointed  for  repayment,  appears  to 
be  recoverable  only  in  the  shape  of 
increased  damages  for  the  breach  of 
the  contract,  in  actions  of  covenant  or 
assumpsit,  or  of  damages  sustained  ou 
occasion  of  the  detention  of  the  debt, 
in  an  action  of  debt. 

(2)  It  is  here  admitted,  for  the  pur- 
pose of  the  argument,  that  had  the 
delay  of  payment  rested  solely  with 


the  defendants,  they  would  have  been 
liable  to  the  payment  of  the  interest 
claimed.  The  position  of  the  plaintiff 
appears  therefore  to  be  not  unlike  that 
of  the  holder  of  a  bill  of  exchange,  who 
having  brought  an  action  in  which  he 
is  improperly  nonsuited,  should  be 
told,  upon  obtaining  a  verdict  upon  a 
new  trial,  that  the  running  of  interest 
ought  to  be  suspended  during  the 
period  intervening  between  the  non- 
suit and  the  verdict,  the  delay  having 
been  occasioned  by  the  mistake  of  the 
Judge. 


[  *299  ] 
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attwood  defendants,  in  that  state  of  the  record,  had  a  right  to  introduce 
Taylor.  any  new  construction  of  the  contract,  or  any  construction  beyond 
what  was  on  the  record  ;  and,  as  that  was  purely  a  question  of  law, 
he  would  disembarrass  the  case  from  it  altogether,  by  reserving 
it, — for  the  defendants,  in  case  they  could  successfully  contend  that 
the  construction  of  the  contracts,  taken  altogether,  entitled  them  to 
make  that  reduction, — for  the  plaintiff,  in  case  he  could  contend, 
that  whatever  the  true  construction  might  be,  the  state  of  the 
record  precluded  that  question  from  being  agitated ;  and  that  all 
the  jury  had  to  enter  into  was,  the  question  which  had  been  chiefly 
agitated, — whether  or  not  they  should  give,  in  addition  to  the  sum 
which  the  annual  instalments  of  interest  amounted  to,  interest  on 
those  instalments  from  the  time  when  they  respectively  became 
due.  *  *  * 
[  305  ]  His  Lordship  then  requested  the  jury  to  say,  whether,  under  the 

circumstances,  supposing  they  had  the  power  to  do  so,  they  would  give 
compound  interest,  and,  if  they  did,  at  what  rate  they  would  give  it. 
The  jury,  after  consulting  four  minutes,  gave  the  following 
verdict :  "  The  jury  are  of  opinion  that  the  plaintiff  is  not  entitled 
to  anything  more  than  simple  interest." 

1838.  In  the  following  Michaelmas  Term  Sir  W.  Follett,  pursuant  to 

1  or'  '  the  leave  reserved,  moved  for  a  rule  to  show  cause  why  the  verdict, 
taken  formerly  for  the  plaintiff,  with  2,063Z.  damages,  should  not 
be  set  aside,  and  a  verdict  entered  for  the  defendants. 

The  defendants  are  not  precluded  by  the  mode  in  which  the 

[  *3<>6  ]       record  is  shaped,  from  introducing  a  condition  *  which  is  to  be 

found  in  one  of  the  contracts  upon  which  the  plaintiff  has  declared, 

but  which  he  has  not  thought  proper  to  disclose  by  his  declaration. 

By  the  second  contract,  as  set  out  in  the  answer,  the  interest 
upon  the  75,000/.  was  reduced  from  5  to  4i  per  cent.  It  is  true, 
that  the  parties  contemplated  that  the  previous  instalments  and 
the  interest  would  be  paid  at  the  appointed  times.  But  for  any 
default  in  making  these  payments,  the  plaintiff  had  the  remedy  in 
his  own  hands,  as  he  was,  by  the  terms  of  the  contract,  at  liberty 
to  sell  and  pay  himself.  The  75,000/.  was  to  remain  on  mortgage 
at  4J  per  cent.,  amongst  other  purposes,  for  that  of  indemnifying 
the  purchasers  against  any  defect  of  title.  Until  the  title  was 
perfected,  which  it  never  has  been,  the  arrangement  for  leaving  the 
75,000/.  on  mortgage  could  not  be  disturbed. 

Hide  to  show  cause  y  ranted. 
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On  the  following  day  Wilde,  Serjt.,  moved  for  a  new  trial,  on     Attwood 
the  ground  of  misdirection  :  taylob. 

The  Lord   Chief   Baron  told  the  jury  to   throw  out  of  their       #ov.6. 
consideration  every  material  fact  which  applied  to  the  question  of 
interest,  and  then  to  say  whether  it  was  a  case  in  which  they 
would  give  interest.     *     *     * 

Tindal,  Ch.  J. :  [  813  ] 

Take  a  rule  to  show  cause,  and  let  it  come  on  at  the  same  time 
with  the  other. 

Wilde,  Solicitor- General,  now  showed  cause  against  Sir  W.        1840. 
FolletVs  rule.     *     *     *  AprOjo. 

Sir  W.  Follett,  in  support  of  his  rule.  [  316  ] 

*  *  *  *  * 

Sir  W.  Follett  now  showed  cause  against  the  rule  for  a  new  trial :       [  322  ] 

This  rule  depends  upon  the  construction  of  the  twenty-eighth 
section  of  8  &  4  Will.  IV.  c.  42,  which  leaves  the  question  of 
interest  in  the  discretion  of  the  jury.  The  whole  of  the  evidence 
was  placed  by  the  learned  Judge  before  the  jury,  with  a  view  to 
the  exercise  of  that  discretion.     *     *     * 

Wilde,  S.-G.,  in  support  of  the  rule  for  a  new  trial.     *     *     *         [  324  ] 

Cur.  adv.  vult. 

In  this  Term  the  judgment  of  the  Court  was  delivered  by  Tindal,       [  329  ] 
Ch.  J. : 

Two  rules  have  been  obtained  in  this  action  ;  one,  on  the  part  of 
the  defendants,  calling  upon  the  plaintiff  to  show  cause,  why  the 
verdict  found  for  him  on  the  trial  should  not  be  set  aside,  and, 
instead  thereof,  a  verdict  entered  for  the  defendants ;  the  other,  a 
rule  obtained  on  the  part  of  the  plaintiff,  calling  on  the  defendants 
to  show  cause,  why  the  verdict  found  for  himself,  the  plaintiff, 
should  not  be  set  aside  and  a  new  trial  had. 

The  action  was  brought  upon  three  agreements  entered  into 
between  the  plaintiff  and  the  defendants,  bearing  date,  respectively, 
the  10th  day  of  June,  the  1st  day  of  October,  and  the  4th  day  of 
November,  1825,  under  which  the  plaintiff  had  agreed  to  sell  to 
the  defendants,  and  the  defendants  to  buy  of  the  plaintiff,  certain 
iron  works  and  other  property,  for  a  large  sum,  to  be  paid  for,  in 
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attwood     part,  by  a  certain   deposit ;   and,  as  to  the  residue,  by  certain 

mm 

Taylor.  instalments  with  interest.  The  breach  alleged  in  the  declaration 
was  the  nonpayment  by  the  defendants  of  the  sum  of  89,3751.,  for 
five  years  and  a  half  interest  of  the  purchase-money  upon  825,000/., 
the  residue  of  the  purchase-money  at  the  rate,  as  was  alleged  in 
the  declaration,  of  5  per  cent,  per  annum,  and  also  for  the  non- 
payment of  interest  upon  the  said  sum  of  89,375/.,  from  the  several 
days  and  times  at  which,  according  to  the  said  agreements,  the 
said  interest  ought  to  have  been  paid.  The  defendants  had  paid 
into  Court  the  sum  of  87,3122.,  being  short  of  the  sum  claimed  by 
the  plaintiff  for  interest  by  2,063/.,  contending,  that  upon  the 
proper  construction  of  the  contract,  the  interest  upon  the  last 
[  *330  ]  instalment  of  75,000/.  ought  to  be  calculated  *at  the  rate  of  4J  per 
cent,  only,  and  not  at  5  per  cent. ;  and  as  to  the  interest  claimed 
to  be  due  upon  the  interest,  the  defendants  insisted  that  such 
interest  was  not  recoverable  by  the  plaintiff.  The  jury  found  a 
verdict  for  the  plaintiff  for  the  2,063/. ;  and  the  defendants  have 
moved  for  this  rule,  by  leave  of  Lord  Abinger,  who  tried  the  cause, 
for  the  purpose  of  ascertaining  whether  the  interest  is  to  be 
calculated  at  the  rate  of  4£  or  at  the  rate  of  5  per  cent.  On  the 
other  hand,  the  plaintiff  has  obtained  his  rule  to  set  aside  his  own 
verdict,  and  for  a  new  trial,  on  the  grounds  that  the  jury  were 
bound  by  law  to  give  him  interest  upon  the  interest,  as  claimed  by 
him  in  his  declaration. 

The  first  question  therefore  raised  for  our  consideration  is,  at 
what  rate  is  the  interest  to  be  calculated,  upon  the  proper  con- 
struction of  the  agreements  ? 

By  the  agreement  of  the  10th  of  June,  1825,  the  instalments  of 
the  purchase-money,  the  last  of  which,  viz.  75,000/.,  was  payable 
on  or  before  the  15th  of  October,  1827,  are  to  be  paid,  "  with 
interest  for  the  same  sums,  at  the  rate  of  5  per  cent,  per  annum,  to 
be  reckoned  from  the  1st  day  of  October  next  until  the  day  of 
payment  thereof,  such  interest  to  be  paid  by  equal  half  yearly 
payments,  and  to  be  secured  by  the  joint  and  several  bonds  of  the 
defendants."  By  this  agreement,  therefore, — the  first  of  the  three, 
— the  interest  on  the  75,000/.,  upon  which  alone  this  question 
arises,  is  reserved  at  5  per  cent. 

By  the  agreement  secondly  entered  into  between  the  parties, 
dated  the  1st  of  October  (l),  certain  alterations  are  made  as  to  the 
time  for  completing  the  title,  and  in  some  other  respects ;  but  it  is 

(1)  Supra,  347. 
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expressly  provided   (amongst  other   things)  that  nothing  therein     Attwood 
shall  disturb  or  alter  the  interest  upon  the  75,0002.  down  to  the      taylob. 
15th  day  of  October,  1B27,  inclusive  ;  "but  it  was  thereby  *further       [  *33i  ] 
agreed,  that  instead  of  the  said  instalments  of  75,0002.  being  paid 
on  the  15th  day  of  October,  1827,  the  said  instalment  of  75,0002.     . 
shall  be  left  upon  the  security  of  the  said  estates  and  property  at 
interest,  at  the  rate  of  4J  per  centum  per  annum,  and  to  be  then 
made  by  way  of  mortgage  to  the  said  John  Attwood,  and  with 
a  covenant  to  pay  the  same,  as  well  principal  as  interest,  and  to 
continue  to  a  period  of  fourteen  years  from  the  said  15th  day  of 
October,  1827." 

Under  this  second  agreement,  therefore,  if  all  had  been  done 
which  was  therein  contemplated,  namely,  if  the  defendants  had 
paid  the  first  instalment  of  200,0002.,  and  been  let  into  possession, 
and  had  also  paid  the  three  several  instalments  of  100,0002.  each 
and  the  interests  thereon,  then,  instead  of  the  defendants  paying 
the  instalment  of  75,0002.  on  the  15th  day  of  October,  1827,  that 
sum  was  to  be  left  upon  the  security  of  the  estates  at  4£  per  cent., 
to  be  then  made  by  way  of  mortgage.  But  the  events  contemplated 
by  that  agreement  never  did  happen  ;  the  defendants  did  not  pay 
the  instalments  and  interest,  but  on  the  contrary,  filed  a  bill  in 
Chancery  against  the  plaintiff,  seeking  to  be  relieved  from  the 
agreement  on  the  ground  of  fraud ;  so  that  it  appears  to  us,  that  if 
the  question  had  rested  on  the  second  agreement  only,  the  reduction 
of  the  interest  upon  the  75,0002.  from  5  per  cent,  to  4£  per  cent, 
never  took  place. 

Then  there  is  nothing  in  the  third  agreement  (which  is  indorsed 
upon  the  second),  which  can  have  the  effect  of  reducing  the 
interest.  The  principal  object  of  that  agreement  is,  to  relieve 
the  defendants  from  all  present  liability  to  the  payment  of  the 
instalments,  with  an  express  exception,  that  they  shall  still  remain 
answerable  for,  and  liable  to,  the  payment  of  interest  as  in  the 
said  recited  agreement  expressed,  that  is,  in  the  agreement  10th  of 
June,  1825,  which  is  recited  in  the  within  written  *agreement  of  [  *332  ] 
the  1st  of  October ;  and  which  recited  agreement  reserves  the 
interest  on  the  75,0002.  at  5  per  cent.  So  far,  therefore,  as  the 
third  agreement  has  any  operation,  it  would  confirm  the  stipulation 
in  the  first  as  to  the  rate  of  interest. 

Looking,  therefore,  at  the  three  agreements,  we  think  the  interest 
was  to  be  calculated  at  the  rate  of  5  per  cent.,  and  that  the  verdicts 
should  stand  accordingly. 
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attwood  As  to  the  second  question,  namely,  whether  the  jury,  under  the 
Taylor,  circumstances  of  this  case,  ought  to  have  allowed  interest  upon 
interest,  the  argument  on  the  part  of  the  plaintiff  has  been,  that 
the  sums  payable  for  interest  by  the  terms  of  the  first  agreement 
became  debts  due  to  the  plaintiff  from  the  respective  days  on  which 
they  fell  due.  It  is,  however,  perfectly  clear  that  it  was  not  such  a 
debt  as  before  the  statute  8  &  4  Will.  IV.  c.  42,  would  have  been 
held  to  carry  interest :  there  was  neither  an  express  promise  to  pay 
interest  on  each  sum  which  should  become  due  for  interest,  nor 
was  there  a  written  contract  to  pay  a  sum  certain  for  interest  on 
such  sums,  so  as  to  make  the  interest  itself  a  debt  due  on  a  day 
certain,  nor  was  this  a  mercantile  transaction  in  which  interest 
upon  interest  was  usually  allowed  in  the  course  of  trade  ;  and  it  is 
unnecessary  to  state,  that  in  actions  upon  bonds  or  other  instru- 
ments on  which  interest  is  reserved  payable  on  a  certain  day,  it  is 
against  all  experience  that  the  jury  in  their  damages  have  even 
calculated  first  the  interest  upon  the  principal,  and  then  interest 
on  each  separate  sum  due  for  interest.  If,  therefore,  the  plaintiff 
has  any  claim  in  this  case  for  interest,  it  must  be  under  the 
provision  of  the  statute  before  referred  to.  But  that  statute  leaves 
the  matter  entirely  in  the  discretion  of  the  jury.  "  Upon  all  debts 
or  sums  certain,  payable  at  a  certain  time  or  otherwise,  the  jury 
may,  if  they  shall  think  fit,  allow  interest  to  the  creditor  at  the 
[  *333  ]  current  rate  of  interest. "  In  this  case  the  point  *was  expressly 
left  to  the  jury  for  their  determination ;  they  did  not  think  fit  to 
allow  the  interest ;  and  we  see  no  reason  whatever  to  question  the 
propriety  of  their  decision. 

The  consequence  is,  that  we  think  that  both  the  rules  ought  to 
be  discharged. 

Defendants1  rule,   to  enter  verdict  for  the  defendants, 

discharged. 
Plaintiff's  rule,  for  a  new  trial,  discharged. 


1840.       DOE    d.   DAVID  HOWELL   v.   BENJAMIN   THOMAS 
^T]  and  Others. 

(1  Man.  &  G.  335-358;  S.  C.  1  Scott,  N.  R.  359.) 

In  construing  a  devise,  words  are  to  be  taken  to  comprehend  a  subject 
which  falls  within  the  usual  sense  of  such  words,  unless  the  will  contain  a 
manifest,  and  plain  declaration  to  the  contrary. 

When  therefore  A.,  seised  of  Whiteacre,  Blackacre,  and  Greenacre,  oi 
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which  Whiteacre  stands  limited  to  A.'s  issue  in  strict  settlement,  and  must,         Dos  d. 
on  the  death  of  A.,  vest  in  B.,  his  eldest  son,  as  first  entailee,  devises  to  his       Howell 
son,  C,  Blackacre,  and  devises  to  his  son,  D.,  all  the  remainder  of  his  lands       Thomas 
over  which  he  has  '*  a  power  of  disposal,"  the  reversion  of  Whiteacre 
passes,  with  Greenacre,  to  D.,  although,  in  a  remote  part  of  the  will,  A.,  in 
speaking  of  his  control  over  B.,  mentions  Whiteacre,  as  an  estate  "over 
which  he  has  no  power." 

Ejectment  for  lands  in  the  parish  of  Llanvirnach,  in  the  county 
of  Pembroke,  laying  the  demise  on  the  1st  of  January,  1889. 

At  the  trial  before  Gurney,  B.  at  the  Summer  Assizes.  1889,  at 
Haver  ford  West,  the  following  facts  appeared  : 

10th  March,  1740.  By  indenture  of  this  date,  made  between 
Dunnet  Haweis,  of  Uny  Bedruth,  in  the  county  of  Cornwall,  spin- 
ster, of  the  first  part ;  Joshua  Howell,  clerk,  rector  of  Lanreathh  and 
vicar  of  Pelynt,  in  the  same  county,  of  the  second  part ;  and  John 
Francis  Buller,  Esq.,  Bichard  Hussey,  Esq.,  and  Thomasine 
Haweis,  widow,  of  the  third  part ;  D.  Haweis  assigned  to  Buller, 
Hussey,  and  T.  Haweis  certain  leasehold  hereditaments  and  a  sum 
of  2,0001.,  upon  trust  for  D.  Haweis,  until  an  intended  marriage 
with  Joshua  Howell,  and  after  the  solemnization  thereof,  upon 
trust  for  D.  Haweis  for  life,  and  after  her  decease,  upon  trust  for 
Joshua  Howell  for  life,  and  after  the  death  of  the  survivor,  upon 
trust  to  apply  the  leaseholds  and  the  2,0001.  for  the  portions  of  the 
children  of  the  marriage  in  such  proportion  as  Joshua  Howell 
should  appoint,  and  in  default  of  appointment,  to  the  children 
equally,  and  for  default  of  such  issue,  upon  trust  for  the  executors 
and  administrators  of  Joshua  Howell. 

11th  and  12th  of  March,  1740.  By  indentures  of  *lease  and  [  *336  ] 
release,  the  release  being  made  between  Joshua  Howell,  of  the  first 
part ;  Buller,  Hussey,  and  Thomasine  Haweis,  of  the  second  part, 
and  Dunnet  Haweis  of  the  third  part,  in  consideration  of  the 
said  intended  marriage,  Joshua  Howell  granted,  &c,  unto  Buller, 
Hussey,  and  T.  Haweis,  certain  messuages,  &c.  called  and  known 
by  the  name  of  Plas-Claen-gurwen  and  Pen-y-knurke,  in  the  parish 
of  Llanvirnach,  and  a  certain  messuage,  &c.  called  and  known  by 
the  name  of  Tyd-dyng  Pant-y-gelly,  in  the  parish  of  Henllanangoed, 
in  the  county  of  Carmarthen  ;  habendum,  to  Buller,  Hussey,  and 
T.  Haweis,  their  heirs  and  assigns,  to  the  use  of  J.  Howell,  his  heirs 
and  assigns,  until  the  marriage,  and  afterwards  to  the  use  of  Joshua 
Howell  and  his  assigns  for  his  life,  sans  waste  ;  remainder  to  the  use 
of  1).  Haweitf  and  her  assigns,  for  her  life,  for  her  jointure,  and  in  lieu 
of  dower  ;  remainder  to  the  first  son  of  the  marriage,  and  the  heirs 
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Doe  d.       male  of  the  body  of  such  first  son  ;  and  for  default  of  such  issue,  to 
Howkll      jj^  uge  oj  ^e  gecon(j  £c  gongj  in  ijj-e  j^j .  an(j  for  default  of  such 

Thomas.  iSSue,  to  the  use  of  all  and  every  the  daughters  of  such  marriage,  as 
tenants  in  common  in  tail,  with  cross-remainders  in  tail  between 
them ;  and  for  default  of  such  issue  to  the  use  of  Joshua  Howell, 
his  heirs  and  assigns. 

The  marriage  between  Joshua  Howell  and  D.  Haweis  was  duly 
solemnised  soon  after  the  date  of  the  indenture  of  release,  and  the 
issue  of  the  said  marriage  were  Lucy  Howell,  James  Howell  (a 
lunatic)  the  eldest  son,  David  Howell,  Thomasine  Howell,  and  John 
Francis  Howell. 

Joshua  Howell  died  in  1785,  leaving  the  said  Dunnet  his  widow 
and  James  Howell  his  said  eldest  son,  and  his  four  other  children 
him  surviving.  Dunnet  Howell  died  in  1800,  whereupon  James 
Howell  entered  into  possession  of  the  said  real  estates  so  settled  as 
aforesaid,  and  continued  in  possession  thereof  until  the  9th  of 
November,  1838,  when  he  died  without  issue,  all  his  brothers  and 
[  *337  ]  *sisters  having  previously  died  without  lawful  issue :  whereby  the 
reversion  in  fee  became  an  estate  in  possession  by  failure,  of  all  the 
objects  of  the  prior  limitations.  The  landlords  of  the  defendants 
are  the  heirs  of  Joshua  Howell,  and  are  also  the  heirs  of  the 
lunatic  James  Howell,  and  of  all  other  children  of  Joshua  Howell. 

Joshua  Howell  left  a  will,  bearing  date  6th  of  February,  1782,  in 
which  was  contained  the  following  devises  and  bequests :  "  I  give 
and  devise  unto  my  son  John  Francis  Howell  all  manorial  rights, 
and  all  messuages,  lands,  tenements,  and  hereditaments  of  which 
I  am  seised  in  fee  simple,  or  of  any  estate  of  freehold  or  inheritance 
in  the  parish  of  Lansallos,  in  the  county  of  Cornwall,  to  hold  unto 
my  said  son  J.  F.  Howell  and  his  heirs  and  assigns  for  ever  :  also  I 
give  and  devise  unto  my  son  David  Howell,  all  other  my  manors, 
messuages,  lands,  tenements,  and  hereditaments  whatsoever  and 
wheresoever,  of  which  I  have  power  to  dispose,  to  hold  to  my  said 
son  David  Howell,  and  to  his  heirs  and  assigns  for  ever ;  I  give  and 
bequeath  to  my  daughter  Lucy  Howell  the  sum  of  8,000/.,  to  be  paid 
her  in  one  month  after  my  decease,  with  interest  from  the  day  of 
my  death ;  I  give  and  bequeath  to  my  daughter  Thomasine  Howell 
1,5002.,  to  be  paid  her  in  one  month  after  my  decease,  with  interest 
from  the  day  of  my  death,  1  having,  in  some  degree,  provided  for 
her.  The  above  devises  and  bequests  to  my  said  sons  and  daughters 
I  will  and  direct  shall  be  in  full  of  all  claims  they  may  have,  or  be 
entitled  to,  upon,  or  out  of  my  estate,  real  and  personal,  unJer  my 
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marriage  settlement,  or  otherwise.     And  whereas  in  and  by  the       DoEd. 
settlement  made  on  my  marriage  with  my  present  dear  wife  Dunnet,  v, 

_  Thomas 

I  have  power  to  appoint  the  sum  of  2,000Z.  to  and  amongst  my 

children  as  I  should  judge  proper,  I  do  hereby  give  my  eldest  son 

James  the  sum  of  five  guineas,  part  thereof,  in  full  of  his  share  of 

the  said  sum  of  2,000/.  and  of  all  claims  he  has,  or  can  make,  under 

*my  marriage  settlement  or  otherwise,  save  in  regard  to  the  real       [  *838  ] 

estates  which  are  settled  upon  him,  and  over  which  I  have  no 

power.     All  the  rest  and  residue  of  my  estate  and  effects  whatsoever 

and  wheresoever,  including  the  remainder  of  the  said  sum  of  2,000/., 

I   give  to  my  said  dear  wife  Dunnet ;  and  do  appoint  her  sole 

executrix  of  this  my  will." 

David  Howell,  the  son  of  Joshua  Howell,  left  a  natural  son  David 
Howell,  the  lessor  of  the  plaintiff,  and  a  natural  daughter,  both  of 
whom  were  acknowledged  by  their  father  and  recognised  by  his 
family.  David  Howell,  the  son  of  Joshua,  made  a  will,  by  which, 
after  other  bequests,  he  devised  all  the  remainder  of  his  property, 
real  and  personal,  consisting  of  manors,  lands,  moneys,  securities, 
and  all  other  property  and  effects  of  what  nature  soever  they  might 
be,  unto  David  Howell,  the  lessor  of  the  plaintiff,  and  his  heirs  for 
ever,  upon  his  attaining  the  full  age  of  twenty-one  years. 

Joshua  Howell  died  seised  of  real  estate  of  inheritance,  which 
passed  to  his  son  David  Howell,  under  the  general  devise  to  him, 
other  than  the  reversion  in  fee  of  the  settled  estate. 

The  indentures  of  11th  and  12th  of  March,  1740,  were  produced 
from  the  custody  of  the  lessor  of  the  plaintiff.  It  was  objected  that 
these  ought  to  have  been  in  the  custody  of  the  trustee  of  that 
settlement  or  their  representative.  But  the  objection  was  overruled 
by  the  learned  Judge  (i). 

*  *  *  *  * 

The  learned  Judge  said  that  he  should  reserve  the  point  of  law,  [  340  ] 
arising  upon  the  construction  of  the  will  of  Joshua  Howell,  for  the 
consideration  of  the  Court;  but  that  the  simple  question  for  the 
jury  was,  whether  the  lands  for  which  the  ejectment  was  brought 
were  the  same  as  those  named  in  the  settlement.  The  jury 
returned  a  verdict  for  the  plaintiff. 

In  Michaelmas  Term  following,  Wilde,  Serjt.  obtained  a  rule         1839. 
calling  upon  the  plaintiff  to  show  cause  why  a  verdict  should  not       NoTm  l' 
be  entered  for  the  defendants,  or  why  a  nonsuit  should  not  be 

(1)  12  Vin.  Abr.,  Evidence  (A.  b.  5);  Bull.  N.  P.  255. 
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Doe  d.  entered,  or  why  there  should  not  be  a  new  trial.  As  the  rule  was 
Howell  originaiiy  moved  for  and  granted,  it  went  on  to  order  that  "  as  well 
Thomas.  aj]  ^e  fac^s  relating  to  the  new  trial,  as  the  matter  of  law  arising 
pi  this  case,  be  stated  in  a  special  case  to  be  argued  by  counsel  on 
both  sides,  and  that  the  rule  be  enlarged  until  after  the  argument." 
On  the  last  day  of  Michaelmas  Term  the  latter  part  of  the  rule  was 
struck  out  on  the  motion  of  Mr.  Evans,  for  the  plaintiff. 

1840.  After  the  note  of  Gurney,  B.  had  been  read  by  Maule,  J.,  the 

'    •       Court  directed  that  the  point  of  law,  upon  the  will,  should  be  first 
argued. 

« 

Talfoard,  Serjt.  now  showed  cause  : 

The  enjoyment  of  the  property  by  Joshua  Howell  the  settlor  and 
[  *3U  ]  devisor,  *and,  upon  his  death,  by  his  widow,  and  afterwards  by 
the  lunatic  son,  was  established  to  the  satisfaction  of  the  jury.  It 
was  not  disputed  that  the  reversion  was  a  devisable  interest  in 
Joshua  Howell,  or  that  it  came  within  the  words  in  the  will  "  of 
which  I  have  power  to  dispose."  It  was  not  necessary  that  the 
testator  should  have  the  reversion  present  in  his  mind.  It  is  suffi- 
cient if  he  intended  to  give  all  properties  which  he  possessed,  and 
which  came  within  the  limits  of  the  description.  The  subsequent 
clause,  in  which  he  uses  the  expression  "over  which  I  have  no 
power,"  when  rightly  considered,  confirms  this  view  of  the  intention 
of  the  testator.  The  leading  case  upon  the  subject  is  that  of 
Chester  v.  Chester  (i).  There  the  devise  was,  "  of  all  the  testator's 
lands,  tenements,  and  hereditaments,  in  these  three  towns  of 
Littleton,  Marston,  and  Milbrooke,  or  elsewhere,  not  by  him 
formerly  settled,  or  thereby  by  him  otherwise  disposed  of,"  to 
trustees  for  the  term  of  100  years,  "  remainder  to  his  said  younger 
son,  John  Chester,  in  fee."  It  was  held,  that  the  reversion  in  fee 
of  the  settled  lands  passed  to  John  Chester,  the  son,  by  the  devise, 
though  the  testator  had  other  lands  in  possession  which  passed 
under  the  devise.  In  Cooke  v.  Gerrard  (2),  the  testator,  having 
settled  part  of  his  estate  upon  his  daughter  for  life,  devised  a 
messuage  to  her  for  a  year  after  his  death  ;  and  by  the  same  will 
devised  to  T.  K.  all  his  lands  not  settled  or  devised,  habendum  after 
one  year  after  his  death,  and  after  the  death  of  his  daughter.  It 
was  there  admitted,  that  the  reversion  of  the  settled  portion  of  the 
estate  passed  by  the  devise  ;  and  the  only  contest  was,  whether  the 

(1)  3  P.  Wms.  56.  (2)  1  Lev.  212;  1  Wms.  Saund.  181. 


Thomas. 
[  *342  ] 
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interest  which  T.  K.  took  in  the  house  was  postponed  till  after       DoBd. 
the  death  of  the  daughter.     In  Morgan  d.  Surman  v.  Surman  (l)  *it  Vm 

is  true  that  Sir  James  Mansfield,  Ch.  J.  is  represented  as  making 
an  interlocutory  observation  (2),  in  which  he  expresses,  in  strong 
terms,  his  dissatisfaction  with  the  decision  in  Chester  v.  Chester  ; 
but  in  the  same  breath  he  confirms  and  sets  up  the  authority  of 
that  case,  by  observing  that  "it  has  been  followed  up  by  a  hundred 
others."  It  was  followed  by  Lord  Eldon,  in  The  Attorney-General 
v.  Vigor  (s),  where  it  was  held  that  a  remote  reversion  in  lands  to 
be  purchased  and  settled,  will  pass  under  a  devise  of  "  all  and 
every  other  messuages,  lands,  tenements,  and  hereditaments/ ' 
although  the  uses  declared  in  the  will  of  the  devised  lands,  &c.  be 
immediate.*  In  Strode  v.  Lady  Russell (4),  the  words  were,  "all 
other  his  lands,  tenements,  and  hereditaments  out  of  settlement;  " 
and  it  was  held  (5),  that  the  reversion  of  lands  of  which  the  testator 
was  secured  in  tail,  with  the  reversion  to  himself  in  fee,  passed. 
In  Glover  v.  Spendlore  (6),  the  testator  had,  upon  his  marriage, 
settled  freehold  and  copyhold  lands  on  himself  for  life ;  remainder 
to  his  wife  for  life ;  remainder  to  their  first  and  other  sons,  in  tail- 
male,  with  remainder  over;  reversion  in  fee  to  himself.  There 
being  no  issue  male  of  the  marriage,  but  five  daughters,  testator 
devised,  to  them  and  their  heirs,  all  his  lands  not  settled  in  jointure 
on  his  wife:  held,  that  the  reversion  of  the  lands  in  settlement 
passed.  There  is  in  this  will  nothing  inconsistent  with  the  inten- 
tion that  every  thing  in  Cornwall  should  go  to  one  son,  and  every 
thing  in  Wales  to  another. 

Wilson,  on  the  same  side  :  [  343  ] 

By  the  settlement  of  the  personal  property,  which  was  given 
in  evidence  at  the  trial  (7),  it  appeared  that  Joshua  Howell  was 
tenant  for  life  of  the  personal  estate  of  his  wife,  with  a  power  of 
appointment ;  and  though  it  may  be  supposed,  prima  facie,  that 
the  devises  are  inconsistent,  that  will  not  appear  to  be  the  case 
when  it  is  considered   that   the  bequest  to   James  is  merely  in 

(1)  1  Taunt.  289.  and  Scroop,  Lords  Commissioners  of 

(2)  Post,  375,  n.  the  Great  Seal  from  26th  September 

(3)  8  Ves.  256.     And  see  the  cases  to  29th  October,  1710,  as  Mr.  Justice 
cited  in  the  notes  to  the   American  Traoey  is  mentioned  by  name,  and 
edition.  Cruger  v.  Hey  ward,  2  Desaus.  other    members    of    the     Court    are 
Ch.    Rep.    422;    1   Johns.    Ch.    Rep.  reterredto. 
482.  (6)  4  Br.  C.  C.  337. 

(4)  2  Vern.  621.  (7)  Supra,  363. 

(5)  Semble,   by    Trevor,    Tracey, 
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Doe  d.       respect  of  the  personalty.     It  is  impossible  to  distinguish  this  case 
Vm  from  that  of  Chester  v.  Chester.     In  Goodright  d.  Earl  of  Bucking- 

Thomas.  hamshire  v.  Marquis  of  Doivnshire  (l),  Lord  Alvanlby,  Ch.  J., 
in  delivering  the  judgment  of  the  Court,  says,  "  The  principles 
upon  which  the  case  is  to  be  determined  were  not  disputed.  It 
was  admitted,  on  the  part  of  the  lessors  of  the  plaintiff,  that  it 
was  incumbent  upon  them  to  prove,  by  necessary  consequence 
arising  from  the  other  parts  of  the  will,  that  the  residuary  clause 
had  not  the  operation  which,  according  to  the  rules  of  construction, 
it  was  allowed  to  have,  namely,  that  of  carrying  every  real  interest 
of  every  kind  whatsoever,  whether  known  or  unknown  to  the 
testator,  provided  it  were  not  manifestly  excluded.  It  was  admitted 
that  it  was  necessary  to  show,  that  it  would  be  inconsistent  with 
the  general  intent  of  the  testator,  and  the  particular  provisions  of 
the  will,  to  impute  to  the  testator  any  intention  to  convey  the 
one-third  of  a  moiety  of  the  estate  of  which  he  was  seised  as  right 
heir  of  Mr.  Farrington ;  and  that  it  was  not  necessary  that  the 
testator's  mind  should  be  active  in  including  the  subject-matter ; 
but  that,  even  if  he  did  not  know  that  he  had  it,  still  it  would  pass, 
provided  he  did  not  mean  to  exclude  it." 

The  effect  of  general  words  in  a  devise  in  passing  all  the 
testator's  estate  in  possession,  in  remainder,  or  in  reversion,  can 
be  controlled  only  by  express  words,  or  by  an  intention  clearly 

[  *344  J  and  plainly  to  be  collected  from  *the  will :  Strong  v.  Teatt  in 
error  (2).  It  is  not  unusual  for  an  estate  tail  and  the  reversion  in 
fee  to  be  vested  in  the  same  person :  Doe  d.  Wright  v.  Child  (3), 
Attorney -General  v.  Vigor  (4),  Church  v.  Mundy  (5),  Doe  d.  Moreton  v. 
Fossick  {6),  Mostyn  v.  Champneys{1).  Here  the  clause  is  sufficient 
to  pass  the  reversion,  and  it  is  not  affected  by  the  reversionary 
clause,  which  relates  to  personalty  only.  The  testator  had  power 
to  dispose  of  the  reversion,  and  he  has  effectually  done  so. 

E.  V.  Williams,  in  support  of  the  rule : 

In  construing  a  devise,  the  Court  must  look  at  the  intention  of 
the  parties. 

(Maulb,  J. :  A  party  may  think  that  he  has  power  when  he  has 
no  power,  and  yet  he  may  wish  to  pass  all ;  he  may  say,  I  give  all  I 

(1)  2  Bos.  &  P.  600.  (5)  12  Ves.  426;  15  Ves.  396. 

(2)  2  Burr.  912 ;  1  W.  Bl.  200.  (6)  1  B.  &  Ad.  186. 

(3)  1  Bos.  &  P.  N.  R.  335,  341.  (7)  1  Bing.  N.  0.  341  ;  1  Scott,  293. 

(4)  Supra,  367. 
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can  dispose  of,  whether  I  think  I  can  dispose  of  it  or  not — it  does        dob  d. 

HoWRT  La 

not  follow  from  the  language  used,  that  he  meant  to  exclude.  r. 

Thomas. 

Erskine,  J. :  There  is  a  great  difference  between  an  intention  to 
exclude,  and  the  absence  of  intention  to  include.) 

In  Ooodtitle  d.  Daniel  v.  Miles  (l),  it  was  held  that  the  reversion 
of  settled  lands  did  not  pass  by  the  will,  but  were  excepted  out 
of  the  general  clause  by  the  force  of  the  restrictive  words,  "  and 
which  are  not  settled  in  jointure."  In  Goodwyn  v.  Goodwyn  (2) 
Lord  Hardwicke  doubted  as  to  the  effect  of  the  word  "estates" 
in  passing  a  reversion  in  fee :  Roe  d.  Allpart  v.  Bacon  (3),  Fletcher  v. 
Smiton  (4). 

(Maulb,  J. :  An  exception  must  be  of  a  thing  which  would  be 
included  but  for  the  exception ;  the  words,  over  which  I  have  no 
power,  were  true  in  the  sense  of  interest,  false  in  respect  to 
the  land.) 

The  testator  was  not  a  lawyer.  [  345  ] 

(Maule,  J. :  Do  not  the  words  mean,  I  give  five  guineas  instead 
of  all  except  that  which  I  cannot  prevent  his  having.) 

Strong  v.  Teatt  (5)  shows  that  the  effect  of  general  words  may  be 
controlled  by  the  intention,  to  be  collected  from  the  general  con- 
tents of  the  will:  Roe  d.  James  v.  Avis  (6).  It  must  be  admitted, 
however,  that,  in  Church  v.  Mundy(7),  Lord  Eldon  expressed 
himself  dissatisfied  with  Roe  v.  Avis ;  but  Lord  Eldon  differs  from 
Lord  Kenyon  and  Sir  William  Grant  in  that  case :  Welby  v. 
Welby(8).  In  Ex  yarte  Horsfall  (9),  it  was  held,  that  the  legal 
estate  in  mortgaged  premises  did  not  pass  under  a  general  devise, 
but  descended  to  the  heir-at-law.  The  principle  is,  that  if  it 
appear  that  the  testator  had  no  intention  that  the  property  should 
pass,  it  will  not  pass. 

Nicholly  on  the  same  side : 

It  was  not  the  intention  of  the  testator,  in  using  these  general 
words,  that  the  reversion  should  pass ;  the  words  in  the  subsequent 

(1)6  East,  494  ;  2  Smith,  467.  (6)  2RB.  477  (4  T.  K.  605). 

(2)  1  Ves.  Sen.  226,  229.  (7)  15  Ves.  403. 

(3)  4  M.  &  S.  366.  (8)  13  R.  R.  58  (2  V.  &B.  187,  194). 

(4)  1  R.  II.  575  (2  T.  K.  656).  (9)  M'Clel.  &  Y.  252. 

(5)  Supra,  368. 
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Doe  d.  clause  show  in  what  sense  the  like  words  were  used  in  the  devise 
„.  to  David  Howell.     If  such  estate  means  lands  in  settlement,  the 

homas.  testator  excludes  real  lands.  Qudcunque  via  data,  no  interest  in 
the  property  passed  to  David  Howell:  Cook  v.  Ge)rard(i).  In 
Mostyn  v.  Champneys  (2)  there  are  no  such  words :  there  the  tes- 
tator was  tenant  in  tail,  and  might  have  disposed  of  the  property 
as  he  pleased,  by  suffering  a  recovery :  Moore  v.  Magrath  (3). 

(Erskine,  J. :  In  that  case  there  was  something  on  the  face  of 
the  will  which  showed  that  nothing  but  the  undivided  moiety  was 
intended  to  pass:  Doe  d.  Davis  v.  Saunders  (4),  Doe  d.  Reade  v. 
Reade  (5),  Doe  d.  Pell  v.  J  eyes  (6).) 

[  346  ]  TlNDAL,  Ch.  J.  : 

The  question  in  this  case  is,  whether  the  ultimate  limitation  to 
Joshua  Howell,  his  heirs  and  assigns,  which  is  found  in  the 
marriage  settlement,  in  reversion  expectant  upon  the  determination 
of  the  estates  tail,  did  or  did  not  pass  by  the  will  made  by  him  in 
1782.  It  is  admitted,  and,  I  think,  very  properly,  that  reversions 
are  included  in  a  devise  expressed  in  general  words,  unless  a 
manifest  intention  that  they  should  not  be  included  appear  upon 
the  face  of  the  will.  I  think  it  is  impossible  to  contend,  after  the 
decision  in  Chester  v.  Chester  (7),  followed  by  a  long  list  of  cases 
which  have  been  discussed  in  the  course  of  the  argument,  that 
under  general  words  of  devise,  even  though  they  may,  in  terms, 
refer  to  the  estate  to  which  the  reversion  belongs  as  a  settled 
estate,  such  reversion  may  not  pass  under  the  devise ;  and  I  think 
the  rule  cannot  be  laid  down  better  than  it  was  by  Lord  Eldon, 
L.  C.  in  Church  v.  Mundy(8),  where  he  says (9),  "I  am  strongly 
influenced  towards  the  opinion  that  a  court  of  justice  is  not,  by  con- 
jecture, to  take  out  of  the  effect  of  general  words  properties  which 
those  words  are  always  considered  as  comprehending.  .  .  .  The 
best  rule  of  construction  is  that  which  makes  the  words  to  com- 
prehend a  subject  that  falls  within  their  usual  sense,  unless  there 
is  something  like  declaration  plain  to  the  contrary.,,     The  question 

(1)  Supra,  366.  (9)  loVes.406.    [Also  cited  by  Lord 

(2)  Supra,  368.  Eshek,  fcf .  K.,   Anderson  v.   Anderson 

(3)  Cowp.  9.  [1895]lQ.B.atp.753.   The  particular 

(4)  Ibid.  420.  application  of  the  principle  by  Lord 

(5)  8  T.  E.  118.  Eldon  being  no  longer  a  necessary  or 

(6)  35  E.  E.  390  (1  B.  &  Ad.  593).        practical  authority,  Church  v.  Mundy 

(7)  3  P.  Wms.  66;  supra,  366.  was    not    reprinted   in    the    Eevised 

(8)  15  Ves.  396.  Reports.— F.  P.] 


vol.  Lvi.]       1840.     C.  P.     1  MAN.  &  G.  846—848.  871 

is,  therefore,  whether  there  is  in  this  will  a  manifest  and  plain       Dosd. 
declaration  of  intention  to  take  the  case  out  of  the  ordinary  rule  v. 

of  law.  It  has  been  put  by  Mr.  Williams  on  three  distinct  grounds,  uomab. 
that  the  Court  ought  here  to  see  that  such  a  manifest  intention  does 
exist.  First,  he  says,  if  you  look  at  the  terms  of  the  will  of 
Joshua  Howell,  it  is  clear  that  when  he  devises  to  his  son  David 
Howell,  he  makes  a  distinction  *  between  some  property  which  he 
had  a  right  to  dispose  of,  and  some  property  over  which  he  had  [  *347  ] 
no  such  right,  because  he  devises  to  David  Howell  "  all  other  his 
manors,  messuages,  lands,  tenements,  and  hereditaments  whatso- 
ever and  wheresoever,  of  which  he  has  power  to  dispose."  It  is 
clear  that  that  is  not  a  sufficient  ground  of  objection,  standing  by 
itself.  It  is  enough  to  say,  in  answer  to  that  objection,  that  as 
he  has  power  to  dispose  of  the  reversion  in  question,  that  may  well 
pass  under  a  devise  so  expressed. 

It  is  said  further  on  the  part  of  the  defendant,  that  if  you  look  at 
the  terms  or  conditions  on  which  the  devises  are  made  to  the 
several  children,  it  is  manifest  that  the  testator  never  could  have 
intended  that  an  ultimate  reversion,  which  would  be  of  little 
value,  should  be  given  in  place  and  stead  of  property  they  would 
immediately  have  come  into  possession  of. 

The  words  in  the  will  to  raise  this  objection  are,  that  "  the  above 
devises  and  bequests  to  my  said  sons  and  daughters,  I  will  and 
direct,  shall  be  in  full  of  all  claims  they  may  have  or  be  entitled  to 
upon  or  out  of  any  estate,  real  or  personal,  under  my  marriage 
settlement  or  otherwise/'  Let  us  see  what  it  is  that  the  testator 
gives  to  the  different  children,  upon  terms  thus  precluding  them 
from  claiming  under  the  marriage  settlement.  The  first  of  these 
devisees,  John  Francis  Howell,  takes  an  estate  in  Cornwall  in 
immediate  possession,  with  all  the  manorial  rights,  messuages, 
lands,  tenements,  and  hereditaments,  in  tbe  parish  of  Lansallos,  in 
the  county  of  Cornwall.  What  could  he  have  taken  under  the 
settlement?  James  Howell,  the  eldest  son,  takes  an  estate  in  tail ; 
and  the  devisee,  John  Francis  Howell,  could  only  have  taken  an 
estate  tail  in  remainder.  Very  little,  therefore,  had  he  to  give  up, 
when  he  would  be  contented  to  have  taken  an  estate  in  possession 
(with  the  value  of  which  we  are  not  made  *acquainted)  in  Cornwall.  [  ****  ] 
The  devise  to  David  Howell  is,  of  all  other  the  lands,  tenements, 
and  messuages  whatsoever  and  wheresoever,  of  which  the  testator 
has  the  power  to  dispose,  to  hold  to  him  and  his  heirs  and  assigns 
for  ever ;  and  the  question  is,  whether  the  testator,  having  other 

24— j 
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DoEd.        manors  or  lands  that  did  pass  by  such  devise,  this  reversion,  which 
r'  the  testator  had  manifestly  the  power  to  give,  would  pass  also ? 

Thomab.  what  hardship  is  imposed  upon  the  devisee,  David  Howell,  if,  like 
his  brother  John  Francis  Howell,  he  also  only  gave  up  an  estate 
tail  in  remainder,  (which,  in  the  case  of  David  Howell,  would  be 
after  two  interposed  estates  tail,) — in  calling  upon  him  to  accept  a 
present  interest  in  some  land,  and  the  reversion  of  other  land,  to  be 
enjoyed  whenever  it  may  vest  in  actual  possession?  So  the 
daughters  could  only  take  an  ultimate  estate  tail  in  remainder,  as 
tenants  in  common.  Under  the  will,  one  daughter  takes  3,000/. 
immediately,  the  other  1,500Z.,  she  having  been  previously,  in  part, 
provided  for.  I  confess,  therefore,  that,  to  my  mind,  this  second 
ground  of  objection,  arising  out  of  the  circumstance,  that  the 
devises  and  bequests  were  made  in  satisfaction  of  the  claim  which 
the  devisees  and  legatees  might  set  up  under  the  settlement,  does 
not  appear,  by  any  means,  sufficient  to  lead  to  the  inference  that 
this  reversion  was  not  intended  to  pass. 

Then  the  third  ground  which  is  insisted  on  is,  that  looking  at 
the  devise  to  the  eldest  son  James,  it  is  clear  that  the  estates  which 
were  settled  were  not  intended  to  pass;  that  is,  that  the  word 
"  estates  "  is  to  have  a  wide  signification,  and  to  comprehend  that 
ultimate  reversion  of  the  settled  estates,  as  well  as  the  estate  itself. 
The  words  are,  "  I  give  to  James  five  guineas  in  full  of  his  share  of 
2,000/.,  in  full  of  all  claims  he  has,  or  can  make,  under  my  marriage 
settlement  or  otherwise,  [save  in]  regard  to  the  real  estates  which 
are  settled  upon  him  by  my  marriage  settlement,  and  over  which  I 

[  *349]  have  no  power."  *The  plain  meaning  of  those  words  is,  that,  in 
so  far  as  they  are  settled  on  him,  I  have  no  power  over  them,  that 
is,  as  far  as  the  tenancy  in  tail  goes,  which  was  the  only  part 
settled,  and  which  the  testator  could  not  dispose  of;  for  by  the 
very  same  settlement  he  takes  (I  don't  know  why  we  should  assume 
he  was  ignorant  of  it)  an  ultimate  reversion  in  fee  simple,  of  which 
he  had  power  to  dispose.  I  therefore  think  that  this  case  is 
brought  within  the  sensible  and  practical  rule  laid  down  by  Lord 
Eldon,  that  "the  best  construction  is,  that  which  takes  the  words 
to  comprehend  the  subject  which  falls  within  the  usual  sense  of 
these  words,  unless  there  be  something  like  plain  declaration  to  the 
contrary."  To  my  mind  there  is  no  declaration  to  the  contrary ; 
but  as  far  as  I  can  read  the  intention  of  the  testator,  it  was  that 
every  thing  he  could  dispose  of  should  be  given  to  David  Howell, 
the  second  son. 
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COLTMAN,  J.  I  DoEd. 

Howell 

I  take  the  rule  of  law  to  be  well  established,  as  laid  down  by  *'• 

Thomas 

Lord  Eldon  in  the  15th  Vesey  (l),  and  adopted  by  Lord  Tenterden  (2) , 
namely,  that  general  words  in  a  devise  will  carry  a  reversionary 
interest,  unless  it  clearly  appears  that  the  intention  of  the  party 
was  that  they  should  not  carry  it.  It  is  important  that  general  rules 
should  never  be  broken  in  upon  without  some  strong  substantial 
ground.  It  does  not  appear  to  me  that  in  this  case  enough  has 
been  shown  by  Mr.  Williams  to  satisfy  the  Court  that  the  party  had 
an  intention  that  this  should  be  excluded,  and  that  the  reversionary 
estate  should  not  pass.  It  seems  to  me  that  the  substantial  part  of 
the  argument  advanced  on  behalf  of  the  defendants  is,  that  it 
appears  on  the  face  of  the  will  that  the  testator  Joshua  Howell 
supposed  that  the  effect  of  his  marriage  settlement  had  been  to  vest 
*inalienably  in  his  eldest  son  the  whole  interest  in  that  estate.  In  [  *350  ] 
construing  the  will  according  to  that  aspect  of  it,  nothing  of  that 
sort  appears.  What  is  it  he  states?  "  I  do  hereby  give  my  eldest 
son  James  the  sum  of  five  guineas,  part  thereof,  in  full  of  his  share 
of  the  said  sum  of  2,0002.,  and  of  all  claims  he  has  or  can  make 
under  my  marriage  settlement,  or  otherwise,  save  in  regard  to  the 
real  estates  which  are  settled  upon  him  by  my  marriage  settlement, 
and  over  which  I  have  no  power." 

It  is  perfectly  true,  taking  the  words  literally,  that  by  "  estates  " 
is  meant  the  interest  of  the  party.  In  this  case  the  testator  has  a 
power  over  the  estates  which  are  settled  upon  his  son  James  by 
marriage  settlement ;  and  I  do  not  see  that  the  other  clause,  which 
has  been  relied  on,  leads  to  any  conclusion  that  he  did  not  under- 
stand the  real  nature  of  the  interest,  namely,  that  it  was  settled  in 
succession  upon  the  different  sons,  then  upon  the  daughters,  as 
tenants  in  common,  with  the  ultimate  reversion  to  himself  in  fee. 
What  is  the  other  clause  relied  on?  "  The  above  devises  and 
bequests  to  my  said  sons  and  daughters  I  will  and  direct  shall  be 
in  full  of  all  claims  they  may  have  or  be  entitled  to  upon  or  out  of 
my  estate,  real  or  personal,  under  my  marriage  settlement."  That 
seems  to  me  to  lead  rather  to  the  inference  that  he  understood  that 
each  of  them  (both  sons  and  daughters)  had  a  claim  under  his 
marriage  settlement,  namely,  a  claim  in  remainder,  which  they 
really  had  to  the  estate  tail.  I  find  therefore  nothing  on  the  face 
of  the  will  which  satisfies  me  that  the  testator  did  not  perfectly 

(1)  P.  406,  (2)  35  E.  R.  390  (1  B.  &  Ad.  600). 
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DoEd.        understand  the  nature  of  the  interest  he  had.     I  can  see  no  reason 
r.  why  it  should  not  pass  hy  these  words,  "  all  my  interest  whatsoever 

of  which  I  have  power  to  dispose."     I  think  therefore  that  the 
plaintiff  is  entitled  to  the  verdict. 


Thomab. 


r  351  1       Erskinb,  J. : 

I  am  of  the  same  opinion.  It  is  impossible  to  read  this  will 
without  seeing  that  it  was  the  intention  of  the  testator  to  dispose 
of  every  species  of  property  over  which  he  had  a  disposing  power. 
That  does  not  appear  to  be  denied;  because  it  is  admitted  that 
the  words  by  which  Joshua  Howell  devises  estates  to  his  son  David, 
are  large  enough  to  cover  every  species  of  real  property  of  which 
the  former  had  any  power  to  dispose,  and  that  the  residuary  clause 
to  his  wife  would  be  sufficient  to  cover  all  his  personal  effects. 

But  it  is  argued,  that  it  is  clear  from  this  will  that  the  testator 
had  imagined  that  the  real  estates  which  were  settled  on  his  sons 
and  daughters  in  tail,  had  been  irrevocably  and  altogether  settled 
on  the  eldest  son,  and  that  he  had  nothing  to  dispose  of  in  respect 
of  them  ;  and  therefore,  that  although  it  was  his  intention  generally 
to  dispose  of  all  his  property  over  which  he  had  a  disposing  power, 
yet  inasmuch  as  he  did  not  know  that  he  had  power  to  dispose  of 
any  thing  relative  to  those  estates,  those  estates  were  not  in  his 
contemplation,  and  that  the  fact  that  they  were  not  in  his  con- 
templation appears  on  the  face  of  the  will,  and  that  therefore  they 
will  not  pass  by  the  general  words  of  the  devise  to  David  Howell. 

That  is  the  way  in  which  I  understand  the  argument  of  Mr. 
Williams.  He  seemed  to  go  further;  he  was  not  satisfied  with 
saying,  that  if  it  appeared  by  any  part  of  the  will  that  the  testator 
intended  to  exclude  this  property,  it  would  not  be  included ;  but  he 
seemed  to  think  that  if  it  appeared  on  the  face  of  the  will,  that  he 
had  not  the  estate  in  his  contemplation  at  all,  though  he  might 
not  have  intended  to  exclude  it,  yet  it  would  not  be  included  in  it. 
Looking  at  all  the  cases  cited,  the  doctrine  is  clear,  that  where 
general  words  are  used  large  enough  to  include  the  estates  in 
question,  the  estates  will  pass  by  such  words,  unless  it  appear  on 
[  *352  ]  the  face  of  the  will  that  *the  intention  of  the  testator  was,  that 
they  should  not  be  included. 

Then  it  is  further  argued,  that  it  does  appear  on  the  face  of  the 
will  that  the  clause  "  save  in  regard  to  the  real  estates  which  are 
settled  upon  him  by  my  marriage  settlement,  and  over  which  I 
have  no  power,"  shows  that  it  was  the  intention  of  the  testator 
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that  such  estates  should  not  be  affected  by  the  will,  because  he  had        Dob  d. 
only  left  those  estates  of  which  he  had  power  to  dispose,  and  he        oy£Lh 
here  declares  that  he  has  no  power  over  the  estates  settled  by  his      Thomas. 
marriage  settlement. 

Looking  at  the  language  which  has  been  used,  I  agree  with  my 
Lord  Chief  Justice  and  my  brother  Coltman,  that  those  words 
do  not  bear  the  interpretation  which  has  been  put  on  them,  because 
the  testator  does  not  thereby  say  that  he  has  no  power  at  all  over 
any  of  the  property  in  respect  of  which  his  eldest  son  had  an  estate 
by  the  marriage  settlement,  but  merely  that  he  had  no  power  to 
dispose  of  those  estates  settled  on  him ;  and  that  appears  to  me 
the  proper  interpretation  of  this  will ;  and  as  we  have  been  invited 
to  put  a  common  sense  interpretation  upon  it,  I  think  we  are  doing 
no  more.  The  testator  says,  "I  do  hereby  give  my  eldest  son, 
James,  the  sum  of  five  guineas,  part  thereof  in  full  of  his  share  of 
such  sum  of  2,000/.,  in  full  of  all  claims  he  has,  or  can  make, 
under  my  marriage  settlement  or  otherwise,  save  in  regard  to  the 
real  estates  which  are  settled  upon  him  by  my  marriage  settlement, 
and  over  which  I  have  no  power."  The  bequest  to  James  has 
reference  not  to  the  reversionary  estate  devised  to  David,  but  to 
other  property.  The  terms  of  the  bequest  to  James  do  not  import 
that  the  five  guineas  was  to  be  in  lieu  of  the  interest  of  James  in 
property  over  which  the  testator  had  no  control,  but  in  lieu  of  pro- 
perty over  which  he  had  control.  I  am,  therefore,  of  opinion  that 
the  general  words  in  which  the  devise  to  David  Howell  is  made  are 
sufficient  to  carry  the  reversionary  interest. 

Maule,  J. :  [  353  ] 

I  am  also  of  opinion  that  the  reversionary  interest  which  Joshua 
Howell  had  under  his  marriage  settlement  passed  under  the  general 
devise  to  his  son  David.  It  is  admitted  that  the  words  of  the 
general  devise  are  sufficient  to  pass  such  an  interest,  unless  some- 
thing else  in  the  will  would  control  their  effect.  I  do  not  think 
that  the  rule  to  be  applied  to  this  case  is  to  be  treated  as  a  positive 
rule,  by  which  we  are  bound  in  consequence  of  its  being  admitted 
in  the  Courts  to  be  an  independent  principle.  It  appears  to  be  a 
branch  of  the  general  rule,  that  the  intention  of  the  testator  is  to 
prevail.  That  rule  was  once  found  fault  with  by  Sir  James 
Mansfield  (i),  but  I  think  the  current  of  authorities,  before  and 

(1)  In  Morgan  d.   Surman  v.  Stir-      Chester  v.    Chester    as    "a    shocking 
man,  1  Taunt.  289,  where  Sir  James      decision."     Supra,  367. 
Mansfield  speaks  of  the  judgment  in 
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doe  a,       since  his  time,  are  to  be  preferred  to  his  opinion  on  the  subject. 
v  The  ground  on  which   that  doubt  of  Sir  James  Mansfield  was 

Thomas.  founded  seems  to  have  been  this,  that  it  is  rather  too  strong  a 
thing  to  say  that  the  testator  passed  by  his  will  property  which  was 
not  in  his  mind  at  all,  and  which  he  did  not  think  of.  I  do  not 
consider  it  a  very  unlikely  or  unreasonable  thing  that  there  should 
be  such  an  intention  in  the  mind  of  the  testator.  On  the  contrary, 
it  would  be  unreasonable  to  say  that  the  testator  did  not  pass  any 
thing  by  his  will,  unless  he  had  some  map  or  rent-roll  before  him. 
Nothing  is  more  likely  than  that  a  person,  not  knowing  what 
property  he  has,  where  it  is,  or  what  the  description  of  it  may  be, 
should  yet  have  this  intention, — that  every  thing  he  could,  he 
would  give.  That  seems  to  be  the  intention  evinced  by  the  testator 
by  the  use  of  such  words.  This  merely  goes  to  the  reasonableness 
of  a  long  current  of  authorities  by  which  we  are  bound.  I  think 
they  are  binding  on  the  Court,  not  only  on  account  of  their  number, 
[  *354  ]       *but  also  by  reason  of  the  principle  on  which  they  are  founded. 

The  question  comes  to  this,  whether  the  testator  has  shown  that 
he  intended  to  exclude  this  property,  which  otherwise  would  pass, 
from  the  effect  of  his  residuary  devise.   It  is  urged  that  he  intended 
to  do  so,  partly  because  (it  is  said)  this  is  a  remote  reversionary 
interest,  and  of   small  value,  and,  therefore,  it  is  not  likely  he 
should  have  given  it  in  satisfaction  of  something  which  the  devisee 
could  claim  immediately  on  his  death,  and  which  was  of  considerable 
value.     Whether   that   argument  would  be  entitled  to  any  great 
weight  I  will  not  say.     But  in  order  to  raise  such  an  argument,  it 
should  be  shown  that  this  residuary  interest  was  the  only  thing 
which  David  Howell  was  to  have  in  exchange  for,  or  satisfaction  of, 
that  for  which  it  is  to  be  taken  in  satisfaction.     That  is  by  no 
means  the  case,  for  the  testator  bequeaths  all  his  lands,  tenements, 
and  hereditaments  whatsoever,  and  wheresoever.     Where  a  devise 
is  made  in  satisfaction  for  something  else,  is  that  any  reason  for 
excluding  as  part  of  that  devise  something,  because  it  is  rather 
special  or  remote?     I  cannot  see  that  it  furnishes  any  reason  at  all. 
It  appears  to  me   that  the   testator   probably  had  his  marriage 
settlement  before  him  at  the  time  he  made  his  will,  because  he 
recites  that  by  the  settlement  on  his  marriage  he  has  power  to 
appoint  a  sum  of  2,000/.  to  and  among  his  children  as  he  shall 
think  proper.      He  had   either  a  very  good  recollection   of   the 
settlement,  or  he  had  it  before  him.     The  probability  is  that  he 
had  it  before  him.      Then  comes  the  clause,  on  which  much 
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reliance  is  placed  for  the  defendants,  that  he  gives  to  his  son  James       doe  a. 
the  sum  of  five  guineas,  part  thereof  in  full  of  his  share  of  the  sum  Vt 

of  2,000/.   with  respect  to  which  he  might  give  among  all   his      Tu0M^s- 
children.     He  gives  him  five  guineas.     He  does  not  give  any  thing 
to  *his  other  children  out  of  that,  but  he  gives  all  the  residue  of       C  *355  ] 
the  2,000/.,  except  the  five  guineas,  to  his  wife.    But  then  he  has 
given  to  his  son,  John  Francis,  the  Cornwall  estates ;  to  his  son, 
David,   he  has  made   the  dfevise  in  question ;    to  Lucy   he   has 
bequeathed  3,000/.,  and  to  Thomasin  1,500/. ;  so  that  he  has  given 
a  full  satisfaction  to  his  other  children  for  that  which  he  might 
have  appointed   out  of  the   2,000/.      I   think   what  he    had    in 
contemplation  as  to  the  satisfaction,  was  the  claim  they  had  in 
respect  of  that  2,000/.     Then  he  further  says,  he  gives  the  five 
guineas  to  him  in  lieu  of  all  claims  he  should  have  under  his 
marriage  settlement,  save  in  regard  to  the  real  estates  which  are 
settled  upon  him  by  his  marriage  settlement,  and  over  which  he 
has  no  power.     This  clause  of  the  will  has  no  reference  to  the 
previous  devise  to  David  Howell.     The  matter  which  the  testator 
had  in  hand  when  inserting  that  clause,  had  no  connection  with 
the  devise  to  David  Howell.     He  is  then  concerning  himself  only 
with  the  way  in  which  he  should  deal  with  the  right  of  his  son 
James  to  a  portion  of  the  2,000/.     So  that  the  probability  is,  that 
the  words  "  over  which  I  have  no  power,"  were  not  intended  by  the 
testator  in  any  way  to  influence  James.     I  understand  the  testator 
to  say,  in  effect,  "  I  give  it  him  in  satisfaction  of  all  claims  he 
may  have  under  my  marriage  settlement,  save  in  regard  to  the  real 
estates  which  are  settled  upon  him  by  my  marriage  settlement,  and 
over  which  I  have  no  power;  "  that  is,  "which  I  cannot  prevent 
his  having,  or,  of  which  I  have  no  power  to  deprive  him ;  and  I  do 
not  affect  to  exercise  such  power."      If  so,  the  words   have  no 
meaning  at  all  (even  if  read  ever  so  much  in  juxta-position  to  or  in 
combination  with  other  devises)  which  could  qualify  the  devise  to 
David.     It  has  been  assumed,  in  argument,  that  these  words  "  over 
which  I  have  no  power,"  are  equivalent  to  an  assertion  by  the 
testator,    that  he  had   no    power  over   the  reversion,  and  *that       [  *356  ] 
therefore    that  reversion   would   not    pass.      Probably  it   is    not 
necessary  to  decide  that.     I  am  far  from  thinking  that  such  an 
assumption  is  one  that  ought  to  be  granted.     It  may  very  well  be 
that  a  person,  when  he  has  finished  a  devise,  and  has  done  with  it, 
may,  in  a  subsequent  part  of  his  will,  make  an  erroneous  assertion 
on  the  subject  of  that  prior  devise.     I  think  that  such  erroneous 
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DOEd. 

Howell 

v. 
Thomas. 


[  '357  ] 


assertion  will  not  have  the  effect,  in  any  degree,  of  limiting  the 
devise  which  has  gone  before.  That  was  so  decided  in  the  well 
known  case  of  Smith  v.  Doe  d.  Lord  Jersey  (i),  in  which  it  was  held, 
that  a  positive  allegation  in  a  subsequent  part  of  the  will,  that  a 
certain  estate  was  in  the  county  of  Glamorgan,  did  not  limit  to  the 
county  of  Glamorgan  the  previous  devise  of  the  estate  by  name,  but 
that  it  might  be  construed  as  comprehending  property  in  the  county 
of  Brecon.  So  that  if  the  words  had  been,  "  that  the  testator  had 
no  power  to  devise  the  reversion  in  the  settled  estate,"  it  would  not 
at  all  follow,  because  he  used  inapt  words  to  devise  all  he  could 
devise,  that  it  was  not  his  intention  that  those  words  should  prevail 
in  the  event  of  his  being  mistaken,  and  his  having  something  more 
than  he  knew  of,  or  different  from  what  he  supposed.  These 
general  words,  therefore,  may  be,  and  often  are,  used  by  persons 
who  draw  wills,  for  the  purpose  of  carrying  property,  of  his  power 
to  dispose  of  which  the  testator  may  not  at  the  moment  be  aware, 
or  respecting  which  he  may  not  know  what  the  precise  nature  of 
his  rights  are. 

Therefore  I  think,  on  the  whole,  notwithstanding  the  great 
number  of  authorities  which  have  been  cited  on  both  sides,  that 
the  clear  intention  of  the  testator  is  to  be  gathered  from  the  will 
itself ;  and  that  this  intention  was,  that  every  thing  should  pass 
to  the  devisee  *which  could  pass  under  the  terms  of  the  second 
devise,  and  that  the  reversion  passed  also  (2). 


(1)  22  E.  E.  19  (2  Brod.  &  B.  473 ; 

5  B.   Moore,   332);  and  see  Doe  d. 
Douglas  v.  Lock,  41  E.  E.  496  (4  Nev. 

6  Man.  815 ;  2  Ad.  &  El.  705). 

(2)  And  see  Bac.  Abr.  tit.  Legacies 
and  Devises  (L.  2) ;  8  Vin.  Abr.  273; 
10  Bythewood's  Conveyancing,  by 
Jarman,  159. 

So  a  devise  of  lands  "not  before 
devised,"  Jtooke  v.  liooke,  2  Vern. 
461,   1  Equity  Cases  Abridged,  210; 


or,  of  lands  "  not  before  disposed 
of,"  Willows  v.  Lydcot,  2  Ventr.  285, 
3  Mod.  229,  Carthew,  29,  50,  1  Equity 
Cases  Abridged,  210,  has  been  held  to 
carry  the  reversion  in  lands  before 
devised  for  life.  But  see  Hyley  v. 
Hyley,  3  Mod.  228,  Comberb.  93 ;  Dor 
d.  Morris  v.  Under  down*  Willes,  293 ; 
Goodtitle  d.  Daniel  v.  Miles,  6  East, 
494 ;  2  Smith,  467. 
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VAUGHTON  v.  BRINE,  BAILEY,  and  THORN  E.  mo. 

June  1. 
(1  Man.  &  G.  359—366;  S.  C.  1  Scott,  N.  It.  258 ;  9  L.  J.  (N.  S.)  C.  P.  326;  

4  Jur.  464.)  [  359  ] 

A  resolution  of  an  unincorporated  association,  signed  by  the  parties  making 
it,  for  an  appointment  to  the  office  of  secretary  to  the  association  for  a 
specified  period  at  a  weekly  salary,  is  not  an  agreement  or  memorandum  of 
an  agreement,  requiring  a  stamp,  within  55  Geo.  III.  c.  184  (1). 

Assumpsit,  for  the  work  and  services  of  the  plaintiff  as  clerk 
and  secretary  to  and  for  the  defendants,  upon  their  retainer,  and 
at  their  request.  Plea,  nan  assumpsit.  By  his  particulars  of 
demand,  the  plaintiff  claimed  20/.  for  four  weeks'  salary,  from 
the  18th  September  to  the  16th  October,  1839,  as  clerk  and 
secretary  to  the  defendants. 

At  the  trial,  before  the  undersheriff  of  Middlesex,  in  December 
last,  the  two  first-named  defendants  alone  appeared  to  defend. 
The  following  agreement  (which  was  duly  stamped),  dated  the 
5th  June,  1839,  and  signed  by  the  three  defendants,  was  given  in 
evidence  on  the  part  of  the  plaintiff. 

"  We,  the  undersigned,  forming  the  provisional  committee  of  a 
projected  association  of  persons  intended  to  be  called  '  The 
Brighton  and  Sussex  Zoological  Association/  having,  in  order 
to  carry  into  effect  the  intention  of  the  said  association,  entered 
into  articles  of  agreement  with  the  Norwich  Union  Assurance 
Company  for  the  purchase  of  certain  premises  situate  at  Brighton, 
and  known  as  Ireland's  Gardens,  do  hereby  acknowledge  the  past 
services  of  John  Vaughton  in  canvassing  for,  negotiating,  and 
generally  assisting  in  the  preliminary  business  of  and  connected 
with,  the  said  association ;  and,  in  consideration  of  such  past 
services,  do  hereby,  for  ourselves  jointly  and  severally,  undertake 
and  agree  to  appoint  the  said  John  Vaughton  to  the  office  of 
secretary  to  the  said  association,  to  be  held  by  him  so  long  as 
we  shall  be  in  the  direction  and  controul  *of  the  said  association,  [  *360  ] 
at  a  minimum  salary  of  250/.  per  annum  from  this  date ;  and  we 
do  hereby  jointly  and  severally  especially  undertake  and  agree  not 
to  part  with,  or  relinquish,  the  management  of  the  said  association 
without  first  securing  to  the  said  John  Vaughton  a  confirmation  of 
the  said  appointment. 

The  plaintiff  also  offered  in  evidence  the  subjoined  resolution, 
made  and  signed  by  the  defendants  on  the  10th  of  July,  1839. 

(1)  See  now  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  tit.  Agreement.— A.  C. 
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Vaughton        "  That  Edward  Thorne  be  managing  director  of  this  association 

Brink.       for  three  years,  and  John  Vaughton,  secretary  for  the  same  period  ; 

that  the  remuneration  to  the  former  be   settled  at  some   future 

meeting ;  the  latter  to  receive  51.  per  week,  and  to  act  under  the 

direction  of  the  provisional  committee." 

The  reception  of  this  resolution  was  objected  to  by  the  defen- 
dants' counsel,  for  want  of  a  stamp,  and  also  as  being  inadmissible 
to  vary  the  terms  of  the  agreement ;  but  it  was  admitted. 

The  case  set  up  on  behalf  of  the  defendants  was,  that  the 
defendants,  previous  to  the  18th  of  September,  discharged  the 
plaintiff  from  their  service  ;  and  witnesses  were  called,  who  proved 
that,  on  the  9th  of  August,  Brine  and  Bailey  intimated  to  the 
plaintiff  that  his  services  were  no  longer  required,  and  that  they 
should  give  up  the  concern  altogether,  as  being  an  unprofitable 
speculation.  It  appeared  that  the  plaintiff  continued  to  attend  the 
gardens  for  some  time  afterwards. 

It  was  objected,  on  the  part  of  the  plaintiff,  that  the  above 
evidence  was  not  a  Imissible,  there  being  no  plea  of  discharge  upon 
the  record. 

The  undersheriff,  however,  received  it ;  and  told  the  jury,  that 
if  they  were  of  opinion  that  the  plaintiff  had  been  discharged  on 
T  *36i  ]  the  9th  of  August,  their  verdict  *must  be  for  the  defendants ; 
but  if  they  thought  that  the  discharge  was  conditional  on  the 
defendants'  giving  up  the  gardens,  which  it  had  been  proved  they 
still  retained,  they  must  then  find  for  the  plaintiff. 

The  jury  having  returned  their  verdict  for  the  plaintiff,  damages 
201.,  Mansdl,  in  last  Hilary  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  grounds  that  the  resolution  of  the  10th  of  July  was 
not  admissible  without  a  stamp,  and  that  the  verdict  was  against 
the  evidence.  He  also  contended  that  the  summing  up  was,  in 
effect,  a  misdirection. 

Bampas,  Serjt.  and  Humfrey  now  showed  cause  : 

The  question  is,  whether  the  resolution  given  in  evidence,  which 
was  not  signed  by  the  plaintiff,  required  a  stamp ;  and  it  is 
submitted  that  it  did  not.  It  is  not  an  agreement,  but  may 
be  compared  to  a  memorandum  of  hiring,  made  in  a  farmer's 
book.  In  Rex  v.  St.  Martin's,  Leicester  (l),  in  order  to  prove  a 
settlement  by  renting  a  tenement  under  the  59  Geo.  III.  c.  50, 
a  witness  was  called,  who  produced  a  book  containing  the  following 

(1)  2  Ad,  &  El.  210;  4  Nev.  &  Man.  202. 
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entry,  unstamped,  in  his  handwriting :    "  Agreed  with  T.  S.  (the    Vauohton 

pauper),  to  have  the  house  in  P.,  now  occupied  by  W.,  at  111.  per       brink. 

annum,  to  be  paid  quarterly ;  quarter's  notice  to  be  given  on  either 

side  ;  to  leave  in  same  repair  as  he  found  it."     The  witness  stated, 

that  he  let  the  house  as  agent  to  the  owner ;  and  that  the  terms 

were  reduced  to  writing  to  prevent  mistake,  and  signed  by  the 

pauper's  wife  to  bind  her  husband,  who  was  not  present ;  but  there 

was  no  other  signature.     It  was  held,  that  the  Sessions  not  having 

found  that  the  wife  was  authorised  by  the  pauper,  the  entry  was 

neither  an  agreement  for  a  lease,  nor  a  lease,  and  that  the  witness 

*might  look  at  the  entry  to  refresh  his  memory,  without  its  being      [  *362  ] 

produced  in  evidence.     And  Patteson,  J.  said,  "  Taking  this  as  an 

agreement,  the  statute  imposes  a  stamp  upon  agreements  under 

hand  only,  meaning  such  as  have,  -per  se,  the  binding  effect  of  an 

agreement.     It  is  said  that  there  was  a  subsequent  assent  by  the 

party  taking :    that,  however,  is  not  the  question.     Could  either 

party  have  enforced  his  rights  by  the  agreement  ?  would  an  action 

have  lain  upon  it  ?  "     So,  here,  this  resolution  does  not  require  a 

stamp,  for  the  plaintiff  could  not  recover  on  it  without  proving  that 

it  had   been  acted  upon  by  the  defendants.     A  mere  document 

signed  by  one  party  is  not  evidence  of  an  agreement,  unless  it  is 

shown  by  something  else  that  such  an  agreement  has  been  made. 

In  Edgar  v.  Blick  (l),  it  was  held  that  a  plaintiff,  who  had  signified, 

by  a  printed  prospectus,  the   terms  on  which  he  was  ready  to 

engage  to  perform  particular  services,  might,  in  an  action  against 

a  party  who  had  employed  him  to  render  those  services  under  a 

parol  agreement,  read  the  prospectus  in  evidence  to  show  what  the 

terms  were,  although  it  was  not  stamped. 

With  respect  to  the  case  set  up  by  the  defendants,  that  the 
plaintiff  had  been  discharged,  it  was  objected  at  the  time,  that  such  a 
defence  could  not  be  urged  under  the  plea  of  mm  assumpsit.  Indepen- 
dently, however,  of  that  objection,  it  is  clear  that  there  was  evidence 
from  which  the  jury  might  conclude  that  the  plaintiff  had  never  been 
absolutely  dismissed  ;  and  the  point  was  properly  left  to  the  jury. 

Taljourd,  Serjt.,  and  Mansell,  in  support  of  the  rule : 

The  resolution  in  question  required  a  stamp.     Upon  the  first 
agreement,  the  plaintiff  must  either  have  brought  *his  action  for       L  *363  ] 
being  improperly  discharged,  or  have  waited  until  the  end  of  the 
year  before  he  could  have  recovered  his  salary.     The  resolution, 

(1)  18  R.  R.  809  (1  Stark.  N.  P.  464). 
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Vaughton  therefore,  was  put  -in  for  the  purpose  of  showing  that  the  original 
Bbi'ne.  agreement  had  been  varied  by  another,  substituting  a  weekly,  in 
lieu  of  a  yearly,  salary.  How,  then,  can  it  be  said  that  the 
resolution  is  not  evidence  of  a  contract,  when,  but  for  it,  the 
parties  would  appear  to  be  acting  on  the  first  agreement  ?  It  is 
clear  that  the  plaintiff  had  such  an  interest  in  the  resolution,  that 
a  Judge  would  have  required  it  to  be  produced,  in  order  that  he 
might  get  it  stamped. 

(Erskine,  J. :  Was  it  not  a  mere  resolution  on  which  an  agree- 
ment might  afterwards  be  made  with  the  plaintiff?) 

This  question  recently  arose  in  the  Exchequer,  in  The  Corporation 
of  Ludhw  v.  Charlton ;  and  although  the  point  was  not  expressly 
decided,  it  must  be  admitted  the  Court  inclined  to  think  that  a 
resolution  like  the  present  does  not  require  a  stamp.  Here,  how- 
ever, as  the  resolution  professes,  in  terms,  to  engage  the  plaintiff 
for  three  years,  and  consequently,  is  within  the  Statute  of  Frauds  (l), 
it  must  be  in  writing. 

Tindal,  Ch.  J. : 

The  only  real  question  in  this  case  is,  whether  the  resolution 
come  to  by  the  defendants  on  the  10th  of  July,  is  or  is  not  an 
agreement,  or  a  minute  or  memorandum  of  an  agreement,  within 
the  meaning  of  the  Stamp  Act?  The  words  of  the  statute 
(55  Geo.  III.  c.  184,  sched.  part  1,  Agreement)  are,  "  agreement 
or  any  minute  or  memorandum  of  agreement  made  in  England 
under  hand  only,  or  made  in  Scotland  without  any  clause  of  regis- 
tration (and  not  otherwise  charged  in  this  schedule,  nor  expressly 
exempted  from  all  stamp  duty),  where  the  matter  thereof  shall  be 
of  the  value  of  20£.  or  upwards,  whether  the  same  shall  be  only 
[•364]  evidence  of  a  contract,  or  obligatory  upon  the  parties  *from  its 
being  a  written  instrument,"  &c.  Under  this  clause,  a  document 
need  not  be  a  formal  agreement,  but  may  be  a  minute  or  memo- 
randum of  an  agreement.  With  respect  to  the  words  on  which  the 
present  question  arises,  namely,  "  whether  the  same  shall  be  only 
evidence  of  a  contract,"  &c,  it  seems  to  me  that  the  meaning  of 
these  words  is,  that  the  duty  is  not  to  be  confined  to  cases  where 
there  is  an  agreement,  but  is  to  extend  to  all  cases  in  which  recourse 
is  had  to  any  writing  as  evidence  of  a  contract.     The  document, 

(1)  rtfc  ^ait,  886 
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however,  must  still  come  within  the  former  words,  "  minute  or  Vauohtom 
memorandum  of  an  agreement."  I  am  of  opinion  that  the  resolu-  brink. 
tion  in  question  is  not  either  an  agreement  or  a  memorandum  of 
an  agreement.  It  does  not  appear  that  the  plaintiff  was  present 
when  it  was  made,  or  that  he  was  consulted  with  respect  to  it.  It 
may  have  been  either  a  proposal,  or  an  authority  to  enter  into  a 
contract,  or  a  resolution  that  was  afterwards  carried  into  effect,  and 
therefore  only  evidence  of  the  terms  of  an  agreement  subsequently 
made. 

Whether  or  not  the  plaintiff  was  discharged  from  the  service  of 
the  defendants,  was  a  question  for  the  jury,  who  seem  on  that  point 
to  have  come  to  a  right  conclusion. 

Bosanquet,  J.  was  at  Chambers. 

Erskine,  J. : 

I  also  am  of  opinion  that  this  is  a  document  which  does  not 
require  a  stamp.  It  does  not  appear  to  me  that  the  Act  requires 
that  every  document  which  may  be  given  in  evidence  to  show  the 
existence  of  an  agreement,  shall  be  stamped,  but  only  such  agree- 
ments, or  memorandums  of  agreement,  as  would  be  evidence  against 
both  of  the  contracting  parties.  This  resolution  seems  to  have 
been  come  to  in  the  absence  of  the  plaintiff,  *and  might  never  have  [  *365  ] 
been  communicated  to  him  ;  and  although  it  may  be  evidence  to 
show  the  terms  on  which  the  plaintiff  was  afterwards  employed, 
it  does  not  amount,  in  itself,  to  an  agreement.  It  has  been  con- 
tended, that  as  the  plaintiff  was  to  be  engaged  for  three  years,  the 
Statute  of  Frauds  required  the  agreement  to  be  in  writing,  and, 
a  fortiori,  that  it  must  be  stamped.  But  that  argument  assumes 
the  whole  question,  namely,  that  the  resolution  is  an  agreement. 
With  respect  to  the  question,  whether  or  not  the  plaintiff  was 
discharged,  the  language  spoken  to  was  very  equivocal.  The 
defendants,  Brine  and  Bailey,  send  for  the  plaintiff,  whom  they 
have  bound  themselves  to  employ  as  secretary,  and  tell  him  that 
his  services  will  be  required  no  longer,  not  in  consequence  of 
any  fault  on  his  part,  but  because  they  intend  to  give  up  the 
gardens.  That  appears  to  me  to  mean,  that  when  they  parted 
with  the  gardens  they  would  want  him  no  longer.  There  was 
also  some  evidence  that  the  plaintiff  was  employed  afterwards; 
and  it  was  for  the  jury  to  say  whether  he  was  employed  by  the 
defendants. 
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Vaughton     Maule,  J. : 
r. 

Brine.  I  am   of   the  same  opinion  on    both  points.     The  Stamp  Act 

requires  every  instrument  to  be  stamped,  which  is  an  "  agreement, 
or  any  minute  or  memorandum  of  an  agreement,  where  the  matter 
shall  be  of  the  value  of  2(M.  and  upwards."  The  subsequent  words, 
"  whether  the  same  shall  be  only  evidence  of  a  contract,  or  obliga- 
tory upon  the  parties  from  its  being  a  written  instrument,"  are,  I 
conceive,  used  to  exclude  the  excuse  that  the  agreement,  of  which 
some  memorandum  is  given  as  evidence,  need  not  have  been  made 
in  writing ;  which  would,  in  every  case  not  within  the  Statute  of 
Frauds,  enable  a  party  to    give  in  evidence  a  written    contract 

[  *366  J  without  its  being  stamped.  It  is  quite  clear  that  this  Resolution 
did  not  require  a  stamp.  It  is  nothing  more  than  a  memorandum, 
— a  mere  determination  formed  by  these  defendants  to  employ  the 
plaintiff,  which  they  might  have  rescinded,  and  which  would  not 
bind  the  plaintiff  unless  he  consented  to  it  afterwards. 

With  respect  to  the  point,  whether  what  passed  between  two  of 
the  defendants  and  the  plaintiff  amounted  to  an  immediate  dis- 
charge, or  was  only  conditional  on  the  gardens  being  given  up,  it 
was  a  question  for  the  jury ;  and  if  I  had  been  in  their  place,  I 
should  have  come  to  the  same  conclusion  upon  the  evidence  as  they 

have  done. 

m  Rule  discharged  (l). 


1840.        HALLEWELL    and    Another   v.    JAMES    MORRELL. 
J—'  ROBERT  MORRELL,  and  WILLIAM  AMBROSE. 

[  367  ]  (1  Man   &  G  367_388  .  S.  C.  1  Scott,  N.  E.  309 ;  9  L.  J.  (N.  S.)  C.  P.  290.) 

By  an  agreement  between  the  plaintiffs  and  defendants,  after  reciting 
that  the  plaintiffs  had  advertised  for  sale  by  auction  certain  collieries  and 
other  property,  under  a  power  contained  in  certain  mortgage  securities,  in 
which  collieries  and  other  property  two  of  the  defendants  were,  or  claimed 
to  be,  incumbrancers,  and  that  the  plaintiffs,  at  the  request  of  the  defen- 
dants, and  for  the  considerations  after  mentioned,  had  agreed  to  postpone 
the  sale ;  it  was  (among  other  things)  stipulated,  that  the  accounts  of  the 
plaintiffs  should  be  taken  in  the  manner   therein  mentioned,   and    the 

(1)  As  to  cases  within  the  fourth  v.    IltalJ,   19  II.  R.  442  (1  B.  &  Aid. 

section  of  the  Statute  of  Frauds,  upon  722) ;  Muvor  v.  Pyne,  3  Burr.  285,  11 

"  agreements  that  are  not  to  be  per-  B.  Moore,  2;  Wills  v.  Norton,  29  R.  It. 

formed  within  the  space  of  one  year  498  (4  Bing.  40 ;  12  Moore,  176);  littrch 

from  the  making  thereof,"  see  Petrr  v.  v.   Earl  of  Liverpool,   33   II.  R.  212 

Compton,    Skinner,    353;    Fenttm    v.  (9  B.  &  C.  392;  4  Man.  &  Ry.  380); 

Embltrs,  3  Burr.  1278 ;   1  W.  Bl.  353  ;  Snelliny  v.  Lord  Nuntinyfield,  40  R.  R. 

lioydtll  v.  Drammond,  10  R.  R.  450  (2  484  (4  Tyr.  606;  1   Cr.  M.  &  R.  20). 

Camp.  157  ;  11  East,  142) ;  liracryirdle  And  see  9  Geo.  IV.  c.  14. 
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amount  found  due  to  them,  not  exceeding  20,000/.,  should  be  secured  to   Hallewell 
be  paid  to  them  by  the  deed  of  covenant  of  the  defendants,  by  three  t. 

instalments,  the  first  of  which  was  to  be  paid  at  four  months  from  the  date  Moebell. 
of  the  agreement;  that  the  collieries,  moneys  due  for  coals  and  stock  of 
coals  on  the  wharf  should  be  given  up  to  the  defendants ;  that  on  payment 
of  the  first  instalment  the  whole  of  the  property  comprised  in  the  securities 
held  by  the  plaintiffs  (except  the  collieries)  should  be  conveyed  to  the 
defendants ;  and  that  the  deed  of  covenant  should  be  forthwith  prepared, 
and  executed  by  all  parties,  within  twenty-one  days  from  the  date  of  the 
agreement. 

In  assumpsit  by  the  plaintiffs  en  the  agreement,  the  declaration  alleged 
that  the  plaintiffs  were  interested  in  the  collieries  and  other  property  as 
mortgagees  thereof,  under  and  by  virtue  of  certain  mortgage  securities, 
and  were  in  possession  of  the  collieries,  and  were  possessed  of  large 
quantities  of  coal  then  lying  upon  a  certain  wharf,  and  that  certain 
sums  were  due  to  them  for  coals  before  then  sold,  in  which  collieries  and 
other  property  two  of  the  defendants  were,  or  claimed  to  be,  interested 
as  incumbrancers;  and  that  the  plaintiffs  had  advertised  for  sale  by 
auction  their  interest  in  the  said  collieries  and  other  property,  under  a 
power  lawfully  authorising  them  in  that  behalf,  and  contained  in  the 
said  mortgage  securities.  The  declaration,  after  setting  out  the  agree- 
ment, assigned  for  breach  a  refusal  by  the  defendants  to  execute  the  deed 
of  covenant : 

Held,  on  special  demurrer,  that  the  parties  did  not  stand  in  the  relation 
of  vendors  and  purchasers,  and  that  the  making  out  of  a  good  title  to 
convey  was  not  a  condition  precedent  to  the  right  of  the  plaintiffs  to  call 
upon  the  defendants  to  execute  the  deed  of  covenant. 

Held,  also,  that  the  interest  of  the  plaintiffs  was  sufficiently  alleged ; 
and  that  the  allegation  that  the  plaintiffs  were  about  to  sell  their  interest 
in  the  collieries  and  other  property  under  a  power,  was  not  repugnant  or 
inconsistent — the  word  "  power"  being  to  be  understood  in  its  popular,  and 
not  in  its  technical  sense. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the 
plaintiffs,  before  and  at  the  time  of  making  the  agreement  and 
promise  of  the  defendants  thereinafter  next  mentioned,  were 
interested  in  certain  collieries  and  other  property  in  the  said 
agreement  *mentioned,  as  mortgagees  thereof,  under  and  by  virtue  [  *368  ] 
of  certain  mortgage  securities  before  then  made  to  them  by 
D.  Davies  and  R.  F.  Cox,  and  at  the  time  of  the  making  of  the 
said  agreement  were  in  possession  of  the  said  collieries,  and  were 
possessed  of  certain  large  quantities  of  coal  then  lying  and  being 
in  and  upon  a  certain  wharf,  and  that  certain  sums  of  money  were 
then  due  and  owing  to  them  for  the  price  of  divers  other  quantities 
of  coal  before  then  raised  and  gotten  in  and  from  the  said  collieries, 
and  by  the  plaintiffs  before  then  sold  and  delivered  to  divers 
persons ;  in  which  collieries  and  other  property  in  the  said  agree- 
ment mentioned,  the  defendants,  James  Morrell  and  Robert 
Morrell,  at  the  time  of  the  making  of  the  said  agreement,  were  or 
claimed  to  be  interested  as  incumbrancers :  That  the  plaintiffs  were 
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Hallewell  then  also  possessed,  and  the  holders  of  certain  bills  of  exchange, 
Mobrell.  drawn  for  divers  large  sums  of  money,  in  the  whole  amounting  to 
a  large  sum,  to  wit  the  sum  of  10,0002.,  and  to  which  the  said 
William  Ambrose  was  a  party,  and  as  such  liable  (that  is  to  say,  as 
to  some  part  thereof  as  acceptor,  and  as  to  other  part  thereof  as 
indorser)  to  have  proceedings  taken  against  him  by  the  plaintiffs 
upon  the  said  bills :  That  the  plaintiffs,  before  the  time  of  the 
making  of  the  said  agreement  and  promise  thereinafter  next 
mentioned,  had  caused  to  be  advertised  for  sale,  and  were  about  to 
put  up  for  sale,  and  to  sell,  by  public  auction,  on  the  19th  of  May, 
1888,  their  interest  in  the  said  collieries  and  other  property  in  the 
said  agreement  mentioned,  under  a  power  lawfully  authorising 
them  in  that  behalf,  and  contained  in  the  said  mortgage  securities 
made  to  them  by  the  said  Davies  and  Cox  as  aforesaid ;  of  all 
which  said  several  premises  the  defendants  before  and  at  the  time 
of  making  the  said  agreement  and  promise  thereinafter  next 
mentioned,  had  notice  :  That  thereupon  afterwards,  to  wit  on  the 
[  *369  ]  19th  of  May,  1838,  by  an  agreement  in  writing,  *bearing  date,  to 
wit,  the  day  and  year  last  aforesaid,  and  then  made  between  the 
plaintiffs  of  the  one  part  and  the  defendants  of  the  other  part,  after 
reciting  that  the  plaintiffs  had  advertised  for  sale  that  day  by 
public  auction,  at  the  "  Bell  Inn,"  in  the  city  of  Gloucester,  certain 
collieries  and  other  property  (thereby  meaning  the  said  collieries 
and  other  property  thereinbefore  mentioned)  under  the  power 
contained  in  the  mortgage  securities  made  to  them  by  Davies  and 
Cox  (thereby  meaning  the  said  power  of  sale  in  the  said  mortgage 
securities  thereinbefore  mentioned)  in  which  collieries  and  other 
property  the  defendants,  James  Morrell  and  Robert  Morrell,  were, 
or  claimed  to  be,  interested  as  incumbrancers,  and  that  the 
plaintiffs  had,  upon  the  request  of  the  defendants  and  for  the 
considerations  thereinafter  mentioned,  agreed  to  postpone  the  said 
sale ;  it  was,  by  the  said  agreement,  witnessed,  and  the  parties 
thereto  for  themselves  respectively  and  for  their  respective 
executors,  administrators,  and  assigns,  mutually  and  reciprocally 
agreed,  as  follows,  (that  is  to  say)  the  said  parties  thereto  in  the 
first  place  agreed,  that  the  accounts  of  the  plaintiffs  including  all 
legal  and  other  expenses,  and  also  the  accounts  of  W.  Nest,  their 
receiver  and  manager  of  the  collieries,  should  forthwith  be  made  up, 
and  if  any  question  or  dispute  touching  the  accounts  should  arise, 
the  same  should  be  referred  to  J.  J.,  of,  &c,  a  party  nominated  by 
and  on  behalf  of  all  parties,  and  that  his  decision  in  writing  should 
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be  final  and  conclusive :  and  that  the  defendants,  in  consideration  Hallewell 
of  the  agreement  on  the  part  of  the  plaintiffs  to  postpone  the  said  morrell. 
sale  thereinafter  contained,  agreed  as  follows :  that  the  amount 
to  be  found  due  on  taking  the  said  account,  not  exceeding  twenty 
thousand  pounds,  should  be  secured  to  be  paid  to  the  plaintiffs  by 
the  deed  of  covenant  of  the  defendants  with  the  plaintiffs,  in  the 
following  manner,  (that  is  to  say)  one  equal  third  part  *thereof,  [  *370  ] 
with  interest  at  five  per  cent,  per  annum,  on  the  19th  day  of 
September  then  next  ensuing,  one  other  third  part  thereof  on  the 
19th  day  of  January  then  next,  with  like  interest  from  the  day  of 
the  making  of  the  said  agreement,  and  the  remaining  one  third 
part,  with  like  interest,  from  that  day,  on  the  19th  day  of  May, 
1889,  with  liberty  to  pay  off  the  whole  or  any  part  of  the  said  sum 
without  giving  any  previous  notice :  That  the  plaintiffs,  in  con- 
sideration of  the  premises  on  their  part,  agreed  to  postpone,  and 
had  postponed  the  said  intended  sale,  and  also  agreed  to  give  up  to 
the  defendants  the  said  collieries,  and  also  all  moneys  then  due 
and  owing  for  coals  sold  by  them,  with  proper  authority  to  collect 
the  same,  together  with  the  stock  of  coals  then  upon  the  wharf : 
That  the  said  parties  thereto  agreed  that  the  security  intended  to 
be  made  by  the  said  deed  of  covenant  should  be  taken  as  additional 
and  collateral  to  the  securities  then  held  by  the  plaintiffs,  which 
were  to  be  retained  by  them,  but  no  proceedings  were  to  be  taken 
against  the  said  William  Ambrose,  upon  his  bills  held  by  them : 
That,  on  payment  of  the  first  instalment,  the  whole  of  the  property 
comprised  in  the  securities  held  by  the  plaintiffs  (except  the 
collieries)  should  be  released  and  conveyed  to  the  defendants : 
That  the  said  deed  of  covenant  should  be  forthwith  prepared  and 
executed  by  all  parties  within  twenty-one  days  from  the  date  of  the 
said  agreement ;  in  default  whereof,  the  plaintiffs  should,  if  they 
thought  proper,  be  at  liberty  to  proceed  as  if  that  agreement  had 
not  been  made,  and  to  retake  possession  of  the  said  collieries :  as 
in  and  by  the  said  agreement  reference  being  thereunto  had,  will, 
amongst  other  things,  more  fully  and  at  large  appear.  Mutual 
promises. 

Averment :  That  the  plaintiffs,  in  pursuance  of  the  said  agree- 
ment and  in  part  performance  thereof  on  their  part,  did,  at  the 
request  of  the  defendants,  then,  to  wit,  on  *the  day  and  year  last  [  wi  | 
aforesaid,  postpone  the  said  intended  sale  of  the  said  collieries 
and  other  property,  and  have  from  thence  hitherto  forborne  to 
proceed  therein ;  and  that,  in  pursuance  of  the  said  agreement  no 
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Hallewell  proceedings  have  been  taken  against  the  said  William  Ambrose  upon 
Morrell.  the  said  bills,  or  any  or  either  of  them,  but  the  plaintiffs  have 
wholly  abstained  from  taking  the  same  :  That  the  plaintiffs,  after 
the  making  of  the  said  agreement,  to  wit,  on  the  day  and  year 
last  aforesaid,  did  give  up  to  the  defendants  the  said  collieries, 
and  the  defendants  then  had  and  took,  and  from  thenceforth 
continually  have  retained,  possession  of  the  same,  and  also  all  the 
said  moneys  then  due  and  owing  for  coals  sold  by  them  as  aforesaid, 
with  proper  authority  to  collect  the  same,  together  with  the  said 
stock  of  coals  then  on  the  said  wharf  as  aforesaid,  according  to  the 
said  agreement ;  and  afterwards,  and  long  before  .the  expiration  of 
the  said  twenty-one  days  in  the  said  agreement  mentioned,  to  wit, 
on  the  80th  day  of  May,  1888,  aforesaid,  caused  to  be  prepared 
and  delivered  to  the  defendants  a  certain  draft  of  a  deed  of  covenant 
for  securing  the  payment  by  the  defendants  to  the  plaintiffs  of  the 
sum  of  money,  which,  on  the  making  up  of  the  said  accounts  of 
the  plaintiffs  and  the  said  W.  Nest,  in  the  said  agreement  men- 
tioned, should  be  found  to  be  due  and  owing  to  the  plaintiffs  upon 
the  said  accounts  (a  blank  being  left  in  the  said  draft  deed  of 
covenant  for  the  amount  of  the  money  to  be  secured  thereby,  the 
said  accounts  not  being  then  made  up,  and  the  time  for  making  up 
the  same  not  then  having  elapsed),  by  three  instalments,  &c.  with 
liberty  for  the  defendants  to  pay  off  the  whole,  or  any  part,  of  the 
said  sum  without  giving  any  previous  notice,  according  to  the 
tenor  and  effect,  true  intent  and  meaning  of  the  said  agreement. 
Further  averment :  that  the  plaintiffs  have  always  been  ready 
and  willing,  upon  payment  of  the  said  first  instalment,  to  release 
[  *372  ]  *and  convey  to  the  defendants,  according  to  the  true  intent  and 
meaning  of  the  said  agreement,  the  whole  of  the  property  comprised 
in  the  said  securities  so  held  by  the  plaintiffs  (except  the  said 
collieries),  according  to  the  said  agreement :  and  that  the  accounts 
of  the  plaintiffs  and  the  said  W.  Nest,  in  the  said  agreement 
mentioned,  were  not  made  up  within  twenty-one  days  from  the 
date  of  the  said  agreement,  though  the  plaintiffs  were  ready  and 
willing  that  they  should  be  so  made  up  within  that  period,  and 
that  the  delay  in  making  up  the  same  was  not  caused  by  any 
neglect  or  default  of  the  plaintiffs  in  that  behalf,  but  by  the 
difficulty  and  complexity  of  the  same,  whereof  the  defendants  then 
had  notice :  That  thereupon,  in  consideration  of  the  said  several 
premises  aforesaid,  and  that  the  plaintiffs  had  performed  and 
fulfilled  the  said  agreement  as  aforesaid,  it  was  agreed,  by  and 
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between  the  plaintiffs  and  defendants,  heretofore  to  wit,  on  the  I.'allewell 
day  and  year  last  aforesaid,  that  the  said  accounts  should  be  made  morbell. 
np  within  a  reasonable  time  after  the  expiration  of  the  said  twenty- 
one  days,  and  that  the  defendants  should  execute  the  said  deed  of 
covenant,  in  the  said  agreement  mentioned,  within  a  reasonable 
time  after  the  said  accounts  should  be  so  made  up  as  aforesaid : 
That  the  said  accounts  were  afterwards,  and  within  a  reasonable 
time  from  the  expiration  of  the  said  twenty-one  days,  to  wit,  on  &c, 
made  up  as  aforesaid,  whereof  the  defendants  then  had  notice,  and 
a  certain  large  sum  of  money,  not  exceeding  the  sum  of  20,000/., 
to  wit,  the  sum  of  18,710/.  7*.,  was  then  found  to  be  due  and  owing 
to  the  plaintiffs  upon  the  said  accounts,  and  no  question  or  dispute 
touching  the  said  accounts  did  arise  :  That  the  plaintiffs  afterwards, 
and  within  a  reasonable  time  in  that  behalf  after  the  said  accounts 
were  so  made  up  as  aforesaid,  and  long  before  the  said  19th  day  of 
September,  in  the  said  agreement  mentioned,  to  wit,  *on  the  80th  [  *373  ] 
day  of  July,  1838,  aforesaid,  called  upon  and  required  the  defen- 
dants to  execute  a  deed  of  covenant  according  to  the  terms  of  the 
said  agreement:  That  although  the  plaintiffs  have  always  been 
ready  and  willing,  and  have  offered  to  accept  a  deed  of  covenant 
for  securing  to  them  the  payment  of  the  said  sum  of  18,710/.  7*. 
by  the  aforesaid  instalments,  and  to  execute  such  a  deed  of  cove- 
nant according  to  the  said  agreement  in  that  behalf  as  aforesaid, 
and  to  do  and  to  perform  all  other  things  in  the  said  agreement 
contained  on  their  part  and  behalf,  then  to  be  done  and  performed 
according  to  the  tenor,  &c.  of  the  said  agreement;  of  all  which 
several  premises,  they,  the  defendants,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid  had  notice,  and  were  then  and  within 
a  reasonable  time  after  the  said  accounts  were  so  made  up  as 
aforesaid,  and  within  a  reasonable  time  after  the  said  twenty -one 
days,  and  long  before  the  said  19th  day  of  September,  requested 
by  the  plaintiffs  to  return  the  said  draft  deed  of  covenant  to  the 
plaintiffs,  to  enable  them  to  procure  the  same  to  be  properly 
prepared  and  engrossed,  ready  to  be  executed  by  all  the  parties 
thereto,  according  to  the  tenor,  &c.  of  the  said  agreement  in  that 
behalf ;  and  although  more  than  a  reasonable  time  for  the  return 
of  the  said  draft  deed  of  covenant,  according  to  the  terms  of  the 
said  agreement,  elapsed  between  the  time  at  which  the  said 
accounts  were  so  made  up  as  aforesaid,  and  the  said  19th  day  of 
September,  1888 ;  and  although  the  defendants  have  wholly  neg- 
lected and  refused  to  return  the  said  draft  deed  of  covenant  to  the 
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Hallkwell    plaintiffs,  and  have  thereby  prevented  the  plaintiffs  from  procuring 

Morrell.     ^e  same  to  be  properly  prepared  and  engrossed,  and  executed  by 

the  proper  parties  in  that  behalf :  yet  the  defendants  disregarding 

their  said  agreement,  and  the  said  promise  so  by  them  made  in  such 

behalf  as  aforesaid,  have  not  as  yet  executed  any  deed  containing 

[  *374  ]  any  ^covenant  by  them  for  payment  of  the  said  sum  of  18,710/.  7*., 
or  any  part  thereof,  or  any  interest  thereon  to  the  plaintiffs  by 
instalments,  according  to  the  terms  of  the  said  agreement,  or  in 
any  other  manner  whatever,  but  have  wholly  refused  and  neglected 
so  to  do ;  and  the  said  sum  of  18,710/.  7*.,  together  with  interest 
thereon,  at  5  per  cent,  from  the  day  of  making  the  said  agreement, 
amounting  together  to  the  sum  of  20,000/.  (the  whole  of  which  would, 
according  to  the  terms  of  the  proposed  deed  of  covenant,  have 
been  executed  by  the  defendants  according  to  the  terms  of  the 
said  agreement  and  their  said  promise  in  that  behalf,  have  become 
due  and  payable  from  the  defendants  to  the  plaintiffs  before  the 
commencement  of  the  suit,)  still  remain  wholly  in  arrear  and 
unpaid  to  the  plaintiffs,  and  wholly  unsecured  to  them  by  the 
defendants  by  deed  of  covenant,  or  otherwise :  And  that  by  reason 
of  the  premises,  the  plaintiffs  have  been  deprived  of  the  means  of 
recovering  the  said  sum  of  18,710/.  7*.  and  interest  thereon  as 
aforesaid,  and  every  part  thereof  from  the  defendants,  and  have 
been  and  are  still  deprived  of  all  security  from  the  defendants  for 
the  same. 

Special  demurrer  by  the  defendant  Robert  Morrell  assigning  the 
following  causes — that  it  is  not  stated,  nor  does  it  appear  in  or  by 
the  said  first  count,  what  interest  the  plaintiffs,  at  the  time  of 
making  the  said  supposed  agreement,  had  in  the  said  supposed 
collieries  and  other  property  therein  mentioned  as  mortgagees 
thereof,  under  and  by  virtue  of  the  said  supposed  mortgage 
securities  in  the  said  first  count  mentioned ;  or  what  the  said 
supposed  mortgage  securities  were,  or  that  they  had  any  saleable 
or  assignable  interest  or  estate  in  the  said  collieries  and  other 
property :  And,  also,  for  that  the  said  first  count  is  incongruous 
and  unintelligible  in  this,  that  it  is  in  and  by  the  said  first  count 

[  *375  ]  alleged,  that  the  plaintiffs  had  caused  to  *be  advertised  for  sale, 
and  were  about  to  put  up  to  sale,  and  to  sell  by  public  auction 
on  the  19th  of  May,  1838,  their  interest  in  the  said  collieries  and 
other  property  in  the  said  agreement  mentioned,  under  a  power 
lawfully  authorising  them  in  that  behalf,  and  contained  in  the  said 
mortgage  securities ;  whereas,  if  the  said  intended  sale  was  to  be 
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effected  by  the  plaintiffs  under  a  power  lawfully  authorising  them  Hallewell 
in  that  behalf,  it  must  have  been  of  something  else  and  other  than  morrell. 
their  interest  in  the  said  collieries  and  other  property,  for  the  sale 
of  which  interest,  whatever  the  same  may  have  been,  no  mere  power 
contained  in  the  said  mortgaged  securities  could  be  necessary,  nor 
could  the  same  be  sold  under  such  power  in  manner  and  form  as  in 
the  first  count  alleged  :  And,  also,  for  that  it  is  not  stated,  nor  does  it 
appear  in  or  by  the  said  first  count,  that  the  plaintiffs,  at  any  time 
before  they  called  upon  and  required  the  defendants  to  execute  a 
deed  of  covenant  according  to  the  terms  of  the  said  agreement  as  in 
the  said  first  count  alleged,  or  at  any  time  before  the  commence- 
ment of  this  suit,  made,  or  produced,  or  showed  to  the  defendants 
a  good  title  to  the  said  collieries  and  other  property,  or  to  their, 
the  plaintiffs',  supposed  interest  therein,  or  to  any  estate  therein, 
or  to  any  and  what  power  of  them,  the  plaintiffs,  to  sell,  assign,  or 
convey  any  and  what  interest  or  estate  therein  :  And,  also,  for  that  it 
is  not  suited,  shown,  or  alleged  in  or  by  the  said  first  count  that  the 
plaintiffs,  at  the  time  of  making  the  said  agreement,  or  at  any  time 
afterwards,  and  before  the  commencement  of  this  suit,  had  a  good 
title  to,  or  had,  or  were  lawfully  possessed  of,  any  certain  interest  or 
estate  in  the  said  collieries,  or,  that  at  the  time  of  making  the  said 
agreement,  they  were  in  lawful  possession  of  the  said  collieries,  or  that 
their  supposed  possession  thereof  in  the  said  first  count  mentioned 
was  any  other  than  a  mere  naked  possession  in  fact,  without  right 
or  title  to  *the  same,  or  a  possession  without  any  continuing  interest  [  *376  ] 
or  estate  in  the  same.     Joinder  in  demurrer. 

Stephen,    Serjt.     {George  was   with   him)   in   support  of   the 
demurrer : 

*  *  There  are  two  essential  conditions  which  are  implied  in 
every  contract  of  sale,  the  one  that  the  vendor  has  a  *good  title  to  [  *377  ] 
the  property  sold,  and  the  other  that  he  shall  exhibit  his  title  to  the 
purchaser,  which  is  generally  done  by  the  delivery  of  an  abstract. 
There  is  nothing  here  to  discharge  the  plaintiffs  from  the  necessity 
of  averring  that  they  had,  and  made  out,  a  good  title.  If  it  would 
be  a  good  plea  for  the  defendants  to  say,  that  the  plaintiffs  had  no 
title,  it  is  submitted  that  the  want  of  an  allegation  of  title  is  fatal 
to  the  declaration.  It  was  requisite  for  the  plaintiffs  to  aver  that  they 
had  a  good  title,  and  although  it  might  not  be  necessary  for  them 
to  allege  a  seisin  in  fee,  as  it  doe3  not  appear  that  they  undertook 
to  sell  the  fee,  they  should  have  stated   what  the  nature  of  their 
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Hallewell    interest  was,  and  whether  they  had  the  fee  or  merely  a  term  of 
MoKBEix.     years,  in  the  property. 

(Tixdal,  Ch.  J. :  This  action  is  for  a  breach  of  the  defendants' 
contract  to  execute  a  deed  of  covenant.  Yon  are  leaping  before  yon 
come  to  the  bar.) 

The  defendants  cannot  be  called  upon  to  execute  the  deed  of  covenant, 
by  which  they  undertake  to  pay  20,000Z.  until  the  plaintiffs  show 
that  they  have  a  good  title ;  for  if  the  defendants  were  to  execute 
such  deed,  it  is  apprehended  it  would  then  be  too  late  for  them  to 
object,  that  no  title   had   been  exhibited.     Independently  of  the 
general  principle  that  a  vendor  should  make  out  a  good  title,  it  is 
incumbent  upon  these  plaintiffs  to  do  so,  the  consideration  for  the 
agreement  by  the  defendants  being  that  the  plaintiffs  would  postpone 
the  intended  sale.     If,  therefore,  they  had  no  interest  to  sell,  the 
agreement  is  without  consideration.     Jones  v.  Ashburnham  (l),  and 
Head  v.  Baldrey  (2)  are  in  point.     Luxton  v.  Robinson  (3)  establishes 
the  principle,  that  a  plaintiff  in  a  case  like  the  present  must  allege 
that  he  has  an  assignable  interest. 

f  *378  ]  (Erskine,  J. :    *In  that  case  there  was  no  allegation  that  the 

plaintiff  had  any  interest  in  the  premises.) 

Here  the  plaintiffs  do  not  say  they  have  any  assignable  interest. 
In  The  Duke  of  St.  Albans  v.  Shore  (4),  it  was  laid  down  by  Lord 
Loughborough,  that  "  where  a  man  undertakes  to  convey,  he 
undertakes  to  convey  by  a  good  title."  So  in  Phillips  v.  Fielding  (5), 
which  was  an  action  brought  by  a  vendor  against  a  purchaser,  for 
the  non-performance  of  the  conditions  of  sale  of  a  copyhold 
estate,  it  was  held,  that  it  was  not  sufficient  to  state  in  the 
declaration  that  the  seller  had  been  always  ready  and  willing,  and 
had  frequently  offered  to  make  a  good  title  to  the  estate,  and  to 
make  a  proper  surrender  on  payment  of  the  purchase-money; 
but  that  the  declaration  ought  to  have  averred,  that  the  seller 
actually  made  a  good  title  and  surrendered  the  estate  to  the 
purchaser,  or  a  tender  and  refusal,  and  also  to  have  shown  what 
title  the  seller  had. 

(1)4  East,  455.  (4)  1  H.  Bl.  270. 

(2)  6  Ad.  &  El.  459.  (5)  2  H.  Bl.  123. 

(3)  2  Doug.  620  a. 
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(Coltman,  J. :  The  two  last  cases  must  be  considered  of  doubtful  Halle  well 
authority,  since  the  decision  in  Martin  v.  Smith  (l).)  Morbell. 

They  have  been  over-ruled  only  to  the  extent  that  the  plaintiff 
need  not  set  out  his  whole  title  on  the  record.  Martin  v.  Smith 
shows  that  the  declaration  must  contain  a  general  averment  that 
the  plaintiff  has  a  good  title.  Hawkins  v.  Kemp  (£)  is  to  the  same 
effect. 

(Erskinb,  J. :  Will  it  not  be  time  enough  for  the  plaintiffs  to 
make  out  a  gcod  title  when  they  are  bound  to  convey  ?) 

The  defendants  cannot  be  expected  to  bind  themselves  to  pay 
20,000/.,  before  they  know  whether  the  plaintiffs  can  make  out  a 
good  title. 

(Tindal,  Ch.  J. :  When  called  upon  to  pay  the  money  they  may 
raise  the  same  defence  they  seek  to  set  up  now.     Have  you  any 
authority,  that  where  the  contract  is  silent  with  respect  to  *the       [  *379  J 
plaintiff's  making  out  a  good  title,  the  objection  arises  on  the  face 
of  the  declaration  ?) 

It  is  submitted  that  both  the  having,  and  the  making  out  of,  a  good 
title  are  conditions  precedent,  which  are  to  be  implied  in  cases  like 
the  present.  In  Souter  v.  Drake  (3)  it  was  held,  that  in  every 
contract  for  the  sale  of  an  existing  lease  there  is  an  implied  contract 
by  the  seller  (if  the  contrary  be  not  expressed)  to  make  out  the 
lessor's  title  to  demise ;  and  without  showing  such  title  the  seller 
cannot  maintain  an  action  at  law  against  the  buyer  for  refusing  to 
complete  the  purchase.  It  was  there  contended,  that  it  was  to  be 
inferred  from  the  short  residue  of  the  term  and  other  circumstances 
that  the  parties  intended  to  waive  the  question  of  title ;  but  the 
Court  said,  that  "  it  would  be  dangerous  to  defeat  the  general  rule 
by  speculations  on  the  possible  intentions  of  parties."  So  here 
there  is  no  ground,  but  conjecture,  for  saying,  that  the  defendants 
intended  to  take  whatever  interest  the  plaintiffs  had ;  and,  if  the 
latter  meant  to  contend  that  such  was  the  intention  of  the 
defendants,  the  declaration  should  have  contained  an  allegation  to 
that  effect,  and  then  the  defendants  might  have  taken  issue  upon 
it  in  point  of  fact.     Roper  v.  Coombes  (4)  also  shows  that  a  man  is 

(1)  6  East,  555  ;  and  see  8  Taunt.  67.      Nev.  &  Man.  40). 

(2)  3  East,  ill.  (4)  30  B.  B.  417  (6  B.  &  C.  534 ;  9 

(3)  39  B.  R.  715  (5  B.  &  Ad.  992;  3      Dowl.  &  By.  562). 
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Hir,r.iwnx    n»:c  biciii  -:■  cay  aiiicjij  Tn»it=r  a  ^ici^raes  fcr  site,  before  he  is 
¥r.Bwrr      saii^dtii  "i-i:  ~-ne  T^niiir  «an  nnk£<£  ins  a  z»:«>i  tiiLe  to  the  property 


S*=e-:n«ilT.  izK  ici:LArki«:n  av^t5  inAS  Tie  claiming  had  advertised 
and  -*-fr*  a/vir:  *:■  <el  sieir  in^r^;:  in  she  collieries  and  other 
rriceroj.  ^d^r  a  *«:"ver  *.i*j:  .ri=iz_:  ili-em  in  zzjlI  h*chHL  This  is 
a  recrur.kr:  and  inenc^LrCciLS  aLL«rCML«:n,  aneedn.;  one  of  the 
ci:nsiderA:z£«:ns  :c  wni;h  she  #:cir*^s  is  foiled.  A  man  cannot 
"  •**.•  ~  have  L«::h  a  fee  and  a  pi^er  :.:  sell  she  fee  :  and  if  :hi>  be  *trne  of 
a  fee,  it  is  alio  trae  -:f  a  less  e^oase.  In  'J,«  »*VJ  t.  Bn.jkam  (i), 
where  there  wa*  a  devise  in  fee  to  a  /'  w*  ■:  -*»?.  with  a  power  to 
dispose  of  the  estate  with-nt  the  control  of  her  husband,  it  was 
held,  that  the  rower  was  void  as  fcefn^  Inconsistent  with  the  fee 
given  her  in  the  firs*  ins:an-.*e,  an  I  tLat  she  could  not  convey 
withoat  a  fine.  A  power  necessarily  implies  something  different 
from  an  interest ;  and  const*} gently  there  is  no  smEcient  allegation 
of  interest  in  the  plaintiffs,  as  it  is  impossible  to  see,  npon  the 
declaration,  whether  they  have  an  interest  or  a  power.  Repug- 
nancy has  always  constituted  an  objection  on  special  demurrer: 
Butt**  casein,  Dtui*'H  v.  Bihar  a**.  *  3>.  In  the  latter  case  the 
declaration  was  held  bad  simply  on  the  ground  of  a  repugnancy  in 
the  dates. 

Talf*>urd9  Serjt.,  coutrii,  was  stopped  by  the  Courcr. 

Tikdal,  Ch.  J. : 

The  first  objection  made  in  this  case  is,  that  the  declaration  is 
bad,  for  not  containing  an  allegation  that  the  plaintiffs  had  good 
title  to  convey  the  collieries  and  other  property  mentioned  in  the 
agreement.  The  argument  has  proceeded  on  an  assumption  that 
the  situation  of  the  plaintiffs  and  the  defendants  is  similar  to  that 
of  the  vendor  and  purchaser  of  an  estate.  It  appears  to  me, 
looking  at  the  record,  that  the  parties  do  not  stand  in  that  relation, 
and  consequently  the  authorities  which  have  been  cited  do  not 
apply.  This  is  not  a  contract  by  which  the  defendants  agree  to 
pay  the  purchase-money  to  the  plaintiffs  on  having  a  conveyance 
of  the  estate  ;  but  it  is  a  contract  by  which  the  defendants  under- 
|  •3gi  j  take,  within  a  certain  time,  to  execute  *a  deed  of  covenant.  The 
relation  of  these  parties  to  the  estate  is  this :   the  plaintiffs  are 

(1)  1  Bos.  &  P.  192.  (3)  14  East,  291. 

(2)  7  Co.  Bep.  23  a. 
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mortgagees  in  possession  of  certain  collieries,  out  of  which  they  Hallewell 
have  worked  coal,  in  respect  whereof  debts  to  a  considerable  mobrell. 
amount  are  due  to  them.  The  defendants  also  are,  or  claim  to  be, 
incumbrancers  upon  the  property.  It  was,  therefore,  greatly  to 
their  interest  to  obtain  possession  of  the  plaintiffs'  mortgage,  in 
order  to  tack  it  to  their  own,  and  thus  acquire  a  priority  (l).  This 
being  the  situation  of  the  parties,  the  plaintiffs  advertise  for  sale 
by  auction  their  interest  in  the  collieries,  under  the  power  contained 
in  the  mortgage  securities.  The  sale  being  about  to  take  place,  the 
defendants  naturally  wish  to  prevent  it,  and  therefore  come  to  an 
agreement  with  the  plaintiffs,  by  which,  in  consideration  of  the 
sale  being  postponed,  they  undertake  to  enter  into  a  deed  of 
covenant  (which  was  to  be  executed  by  all  parties  within  twenty-one 
days  from  the  date  of  the  agreement)  for  the  payment  of  the 
amount  found  due  to  the  plaintiffs,  on  taking  an  account  in  the 

* 

manner  therein  set  forth,  not  exceeding  20,000/.,  by  three  equal 
instalments,  on  the  19th  of  September,  the  19th  of  January,  and 
the  19th  of  May  then  next  ensuing  the  making  of  the  agreement, 
which  bore  date  on  the  19th  of  May,  1888.  And  it  is  stipulated 
that  on  payment  of  the  first  instalment,  all  the  property  comprised 
in  the  securities  held  by  the  plaintiffs  (except  the  collieries)  shall 
be  conveyed  to  the  defendants ;  and  that  in  the  mean  time,  and 
previously  to  the  deed  of  covenant  being  executed,  the  latter  shall 
have  given  up  to  them  the  collieries,  all  moneys  then  due  for  coals, 
with  authority  to  collect  the  same,  and  the  stock  of  coals  upon  the 
wharf;  and  further,  that  the  plaintiffs  shall  forbear  to  take 
proceedings  against  *  Ambrose  upon  his  bills  held  by  them.  The  [  *382  ] 
defendants  consequently  obtain  an  important  advantage  immediately 
upon  the  execution  of  the  contract.  The  declaration  proceeds  to 
allege  that,  in  pursuance  of  the  agreement,  the  plaintiffs  had 
postponed  the  intended  sale,  and  had  taken  no  proceedings  against 
Ambrose,  and  had  given  up  the  collieries  to  the  defendants,  and 
also  the  moneys  then  due  for  coals  sold,  with  a  proper  authority  to 
collect  the  same,  and  the  stock  of  coals  upon  the  wharf ;  and  that 
they  had  prepared,  and  delivered  to  the  defendants,  a  draft  of  a 
deed  of  covenant,  and,  the  accounts  having  been  made  up,  had 
called  upon  them  to  execute  a  deed  of  covenant,  and  to  return  the 
draft  in  order  that  it  might  be  engrossed ;  but  that  the  defendants 
had  refused  to  execute  such  deed  of  covenant.  The  defendants  do 
not  deny  the  facts  stated  in  the  declaration  :  the  only  answer  they 

(1)  Vide  Coote'g  Law  of  Mortgage,  2nd  ed.  471. 
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IIallewell  set  op  is  a  demurrer,  assigning  for  cause,  that  it  is  not  alleged  in 
JJotiiLL  the  declaration  that  the  plaintiffs  had  a  good  title  to  the  collieries 
and  other  property,  or  any  power  to  sell  or  convey  the  same.  I 
have  said  enough  to  sLow  that  the  relation  in  which  the  parties 
stood  did  not  impose  on  the  plaintiffs  the  duty  of  making  out  their 
title  before  the  execution  of  the  deed  of  covenant — that  the 
exhibiting  of  such  title  was  not  a  condition  precedent  to  their  right 
to  call  upon  the  defendants  to  aim  that  deed.  The  fair  construction 
of  the  agreement  is,  the  defendants  were  so  anxious  to  prevent  other 
parties  from  coming  in  before  them,  that  they  were  content  to 
place  themselves  in  the  very  boat  in  which  the  plaintiffs  were 
sailing.  Whether  the  defendants  may  hereafter  take  advantage  of 
the  want  of  a  g>>od  title  in  the  plaintiffs,  is  another  question:  it  is 
sufficient  now  to  say,  that  the  making  out  of  a  good  title  was  not  a 
condition  precedent  to  the  right  of  the  plaintiffs  to  require  the 
execution  of  the  deed  of  covenant. 
[  383  ]  Another  objection    is.  that  the   declaration  is  repugnant   and 

incongruous,  by  reason  of  its  stating  that  the  plaintiffs  were  about 
to  sell  their  interest  under  a  power,  so  as  to  leave  it  uncertain 
whether  the  intended  sale  was  to  be  of  their  interest  in  the 
property,  or  it  was  to  be  effected  by  virtue  of  some  power.  I  think 
we  should  be  construing  these  words  much  too  strictly,  if  we  were 
to  read  them  in  the  sense  which  would  be  attached  to  them  by  a 
conveyancer.  Interpreting  the  language  of  the  declaration  according 
to  the  subject-matter,  and  referring  the  one  expression  to  the  real,  and 
the  other  to  the  personal  property,  full  force  and  effect  may  be  given 
to  both.  The  declaration  commences  by  alleging  that  the  plaintiffs 
were  interested  in  certain  collieries  and  other  property,  which  other 
property  we  subsequently  find  consists  of  debts  and  coals,  and  con- 
sequently the  word  "  interested  "  in  the  first  allegation  is  clearly 
referable  to  both  real  and  personal  property.  Afterwards  comes  an 
allegation  that  the  plaintiffs  were  about  to  sell  their  iuterest  in  the 
collieries  and  other  property,  under  a  power  lawfully  authorising 
them  in  that  behalf.  Why  are  we  to  say  that  the  plaintiffs  meant 
the  power  of  sale  to  extend  to  something  to  which  it  is  not  legally 
applicable  ?  According  to  all  the  authorities,  there  is  not  the  same 
precision  required  in  a  declaration  as  in  a  plea.  "  Words  shall 
have  a  reasonable  intendment  and  construction  : "  "  Com.  Dig. 
Pleader  (C.  25).  "And  general  words  are  sufficient  where  the 
certainty  lies  within  the  defendant's  notice"  (C.  26).  Here  the 
defendants  are  parties  to  the  agreement,  and  it  is  alleged  that  they 
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had  notice  of  the  power  of  sale.     I  am  therefore  of  opinion  that  Hallewell 
neither  of  the  objections  urged  to  this  declaration  ought  to  prevail,     morrell. 
We  are  not  to  be  governed  by  the  decision  in  the  Exchequer,  for 
there  the  declaration  did  not  contain  the  allegations  which  are 
here  introduced. 

COLTMAN,  J.  :  [  384  ] 

I  also  am  of  opinion  that  the  making  out  of  a  good  title  is  not  a 
condition  precedent  to  the  right  of  the  plaintiffs  to  call  for  the 
execution  of  the  deed  of  covenant.  The  cases  cited  are  very 
different  from  the  present.  Here,  it  is  stipulated  that  the  plaintiffs 
shall  give  up  the  collieries,  debts,  and  stock  of  coals  on  hand,  to 
the  defendants ;  shall  forbear  to  proceed  against  Ambrose  upon 
his  bills ;  and  shall  postpone  the  intended  sale :  all  of  which 
formed  a  very  good  consideration  for  the  execution  of  the  deed  of 
covenant  by  the  defendants.  Whether  the  plaintiffs  can  call  upon 
the  defendants  to  pay  the  instalments  when  due,  without  first 
making  out  a  satisfactory  title,  is  a  very  different  question,  but  it 
is  not  necessary  to  decide  that  now.  There  is  no  reason  why  the 
exhibiting  of  a  good  title  should  be  a  condition  precedent  to  the 
execution  of  the  deed  of  covenant,  for  the  latter  is  nothing  more 
than  the  giving  a  security  for  the  payment  of  the  money  when  a 
proper  conveyance  is  made. 

Another  objection  is,  that  there  is  a  repugnancy  and  incon- 
sistency on  the  face  of  the  declaration  in  stating  that  the  plaintiffs 
were  about  to  sell  their  interest  under  a  power.  There  certainly 
would  be  an  inconsistency,  were  we  to  take  the  word  power  in  its 
strict  technical  sense  ;  but  we  are  not  bound  to  do  so  ;  and  giving 
the  word  its  popular  meaning,  there  is  nothing  inconsistent  in  the 
allegation.  Where  the  making  out  of  a  good  title  is  a  condition 
precedent,  the  allegation  might  not  be  sufficient,  but  for  the 
purposes  of  this  present  case  I  conceive  it  is. 

Ekskine,  J. : 

The  first  objection  made  by  the  defendants  to  this  declaration  is, 
that  it  does  not  state  what  interest  the  plaintiffs  had  in  the 
collieries  and  other  property  at  the  time  when  the  agreement  was 
made.  But  no  authority  has  been  produced,  that  parties  in  the 
♦situation  of  the  plaintiffs  are  bound  to  show  precisely  what  their  [  *385  ] 
interest  is.  Then  it  is  said,  that  it  is  not  alleged  what  the  mortgage 
securities  were  ;  but  it  could  not  be  necessary  to  set  out  the  nature 
of  those  securities,  and  whether  the  plaintiffs  were  mortgagees  in 
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Hallkwell    fee,  or  for  a  term  of  years.    It  is  then  objected,  that  the  declaration 
Morrell.     does  not  state  that  the  plaintiffs  had  any  saleable  or  assignable 
interest  in  the  property.     It  alleges,  however,  that  the  plaintiffs 
were  interested  in  certain  collieries,  and  other  property,  as  mort- 
gagees, under  certain  mortgage  securities,  and  were  in  possession 
of  the  collieries,  and  were  possessed  of  certain  large  quantities  of 
coals,  &c.     That  appears  to  me  to  be  a  sufficient  allegation,  that 
the  plaintiffs  had  a  saleable  or  assignable  interest  in  the  property, 
and  distinguishes  this  case  from  that  in  the  Exchequer,  in  which 
there  was  no  allegation  that  the  plaintiffs  had  any  interest  what- 
ever.    A  further  objection   is,  that  it  is  not  averred  that  the 
plaintiffs  produced,  or  had  before  the  commencement  of  the  suit, 
a  good  title  to  the  collieries  or  other  property,  or  were  possessed 
of  any  certain  interest  in  the  collieries.     If  the  making  out  of  a 
good  title  were  a  condition  precedent,  the  declaration,  upon  the 
authorities  cited,  undoubtedly  would  be  bad.     But  I  do  not  see 
how  it  can  be  said,  that  the  exhibiting  of  a  good  title  was  a  con- 
dition precedent  to  the  execution  of  the  deed  of  covenant ;  for  by 
the  agreement  possession  of  the  collieries  was  to  be  given  to  the 
defendants  immediately,  and  as  a  security, — having  such  possession 
given   to  them, — the   defendants   were    to  execute  the  deed  of 
covenant  within  twenty-one  days.     The  conveyance  of  the  property 
(except  the  collieries)  was  not  to  take  place  when   the  deed  of 
covenant  was  executed,  but  was  to  be  made  on  payment  of  the 
first  instalment.     It  is  therefore  clear,  that  the  parties  contem- 
plated that  the  property  should  not  be  conveyed  until  some  time 
[  *386  ]       after  *the  execution  of  the  deed  of  covenant.     Then  had  not  the 
plaintiffs  until  nearly  the  time  of  making  the  conveyance  to  exhibit 
their  title?     I  do  not  say,  supposing  the  defendants  had  pleaded, 
that  the  plaintiffs  had  not  a  good  title,  that  such  a  plea  might  not 
have  been  an  answer  to  the  action.     But  the  question  is,  whether 
the  making  out  of  a  good  title  is  a  condition  precedent  so  as  to 
render  it  necessary  for  the  plaintiffs  to  aver  it  in  their  declaration. 
It  appears  to  me  the  argument  has  failed  to  show  that  such  an 
allegation  was  requisite. 

It  is  then  said  that  the  declaration  is  incongruous  and  unin- 
telligible, by  reason  of  its  being  alleged,  that  the  plaintiffs  were 
about  to  sell  their  interest  under  a  power,  inasmuch  as  a  man  who 
has  an  interest  does  not  require  a  power  to  enable  him  to  sell.  I 
agree,  however,  with  what  has  already  been  said — that  we  are  not 
bound  to  construe  the  language  of  the  declaration  so  strictly  as  to 
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make  it  inconsistent,  and  that  if  we  can  avoid  doing  so  by  taking  Mallewell 
the  words  in  their  popular  sense,  we  ought  so  to  understand  them,  mor^ell. 
On  the  whole  it  seems  to  me,  that  the  advantages  obtained  by  the 
defendants'  getting  possession  of  the  collieries,  and  otherwise,  form 
a  sufficient  consideration  for  their  undertaking  to  execute  the  deed 
of  covenant,  and  that  none  of  the  objections  taken  to  the  declaration 
can  be  sustained. 

Maulb,  J. : 

I  also  am  of  opinion  that  the  declaration  is  good.  The  cases 
which  have  been  cited  were  all  cases  of  sale.  Where  a  man 
contracts  to  sell  property,  prima  facie  he  contracts  to  sell  the 
fee-simple.  So  if  a  man  agrees  for  the  sale  of  a  lease  for  an 
unexpired  term  of  forty  years,  he  undertakes  to  sell  a  valid  lease 
for  that  period  of  time.  In  those  cases  the  vendor  cannot  recover 
the  price,  unless  he  can  make  out  a  good  title  to  that  which  he  has 
contracted  to  sell.  Here,  however,  it  appears  upon  the  agreement 
that  the  plaintiffs  were  not  *absolutely  entitled  to  the  property,  [  *387  ] 
but  that  they  had  some  interest  in  it  by  virtue  of  certain  mortgage 
securities.  The  agreement  then  goes  on  to  state  that  the  defen- 
dants were  or  claimed  to  be  incumbrancers  of  the  property,  which 
also  negatives  any  presumption  that  the  plaintiffs  were  contracting 
for  an  absolute  sale.  Throughout  the  agreement,  the  term  "  sale  " 
is  never  used.  It  appears  that  the  plaintiffs  had  a  power  of  sale 
under  their  mortgage  securities.  If  they  had  put  the  property  up  to 
auction  in  pursuance  of  such  power,  they  would  have  been  bound  to 
sell  it  on  the  usual  terms.  The  defendants  wished  to  get  possession 
of  the  property  which  they  could  not  obtain  by  purchase  under  the 
power  of  sale,  without  paying  the  price  of  the  whole  estate.  They 
therefore,  go  to  the  plaintiffs,  and  agree  that  in  case  the  latter  will 
postpone  the  intended  sale,  they  will  within  twenty-one  days 
execute  a  deed  of  covenant  to  pay  them  by  three  instalments, 
whatever  sum  should  be  found  due  to  them  on  taking  the  account. 
That  shows  that  the  intended  subject  of  the  contract  was  not  the 
whole  estate,  but  only  the  plaintiffs'  interest  therein.  It  is  there- 
fore clear,  that  cases  of  contracts  of  sale  are  not  applicable ;  and 
that  the  objection,  which  arises  from  confounding  the  present  case 
with  those  authorities  cannot  be  supported. 

It  is  then  objected  that  the  allegation  of  the  plaintiffs  being  about 
to  sell  their  interest  under  a  power,  is  repugnant  and  inconsistent, 
inasmuch  as  conveyancers  understand  a  power  as  being  a  very 
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Hallewell    different  thing  from  an  interest  in  an  estate.     I  do  not  think  we  are 

Morrell.     bound  to  construe  this  record  in  such  a  narrow  sense  ;   but  that  we 

ought  to  give  to  the  word  " power"  its  ordinary  signification,  and 

read  the  allegation  as  averring  that  the  plaintiffs  were  about  to  sell 

the  property  by  virtue  of  some  authority  which  they  possessed. 

Moreover,   as  the  agreement    includes  both    real    and    personal 

[  '388  |      property,  we  *may,  if  we  choose  to  give  to  the   word  its   strict 

technical  meaning,  understand  it  to  refer  only  to  such  property  as 

might  be  sold  under  a  power  of  sale. 

Judgment  for  the  plaintiffs. 


W40.        The  COMPANY    of    PROPKIETORS   of    the    GRAND 
J—'  SURREY   CANAL   v.   HALL  (1). 

[  392  ]  ^  Mau   &  Q  392_406;  S.  C.  1  Scott,  N.  R,  264 ;  9  L.  J.  (N.  S.)  C.  P.  329.) 

By  the  41  Geo.  III.  c.  xxxi.  s.  66,  the  incorporated  Company  of  the 
Proprietors  of  the  Grand  Surrey  Canal  were  required  to  make  and  maintain 
bridges  over  the  canal  for  the  use  of  the  owners  and  occupiers  of  adjoining 
lands,  and  also  where  the  canal  was  carried  across  any  common  highway, 
public  bridleway  or  footpath. 

In  1804,  the  Company  erected  a  swivel  bridge  at  a  spot  where  there  was 
a  public  bridleway,  and  footpath,  which  bridge,  as  a  carriageway,  was 
intended  to  be  for  the  exclusive  accommodation  of  the  tenants  of  an 
adjoining  estate,  called  the  Holls  estate.  From  1810  to  1822,  the  public 
occasionally  used  the  bridge  with  carriages.  In  1822,  a  church  was  built 
near  to  the  canal,  streets  were  formed,  and  the  neighbourhood  became  very 
populous.  From  1 822  to  1 832,  the  bridge  was  used  by  the  public  as  a  carriage- 
way without  interruption.  In  1832,  the  Company  began  to  exact  a  toll  from 
persons,  not  tenants  of  the  Bolls  estate,  crossing  the  bridge  with  carriages,  and 
in  1834,  they  removed  the  swivel  bridge,  and  built  a  stone  bridge  in  its  stead. 

In  trespass  by  the  Company  against  the  defendant  for  passing  along  the 
bridge  with  a  horse  and  chaise,  without  the  leave  of  the  Company ;  the 
Judge  after  reading  the  evidence  of  the  jury,  told  them  that,  supposing 
the  bridge  in  question  to  have  been  originally  built,  as  a  carriageway,  for 
the  exclusive  accommodation  of  the  tenants  of  the  Holls  estate,  still  if  in 
consequence  of  the  acts  of  the  Company,  an  idea  grew  up  in  the  minds  of 
the  public  that  they  intended  to  dedicate  the  bridge  to  the  public  uso,  such 
acts  would  amount  to  a  dedication  : 

Held,  taking  all  the  summing  up  together,  that  there  was  no  misdirec- 
tion; and  that  the  evidence  warranted  the  jury  in  finding  that  there  had 
been  a  dedication. 

Held  also,  that  there  was  nothing  in  the  constitution  of  the  Company,  or 
in  the  nature  of  their  property,  to  prevent  them  from  dedicating  the  bridge 
in  question  to  the  public. 

Trespass.  The  declaration  stated  that  defendant,  on,  &c,  with 
force  and  arms,  &c,  broke  and   entered  a   certain  close  of  the 

(1)  Approved  in  Vernon  v.  Vestry  Att.-Gen.  v.  Esher  Linoleum  Co.  [1901] 
of  St.  James,  Westminster  (1880)  16  2  Ch.  647,  70  L.  J.  Ch.  808,  83  L.  T. 
Ch.  D.  449,  458,  49  L.  J.  Ch.  135,  and      414.— A.  C. 
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plaintiffs,  being  a  bridge  then  erected  and  placed  over  and  across  a 
certain  canal,  called  the  Grand  Surrey  Canal,  situate,  &c. ;  and  then 
by  himself,  and  with  a  certain  horse  and  chaise,  went,  travelled,  and 
passed  in,  upon,  and  over  the  said  close  without  the  leave  or  licence, 
and  against  the  will  of  the  plaintiffs. 

Plea,  that  before  and  at  the  time  when,  &c.  there  was,  and  of  right 
ought  to  have  been,  a  certain  common  and  *public  highway,  into, 
through,  over,  and  along  the  said  close,  in  which,  &c,  for  all  the 
liege  subjects,  &c.  to  go,  pass,  and  repass  on  foot,  and  with  horses, 
chaises,  cattle,  and  carriages,  at  all  times  of  the  year,  &c, — with  a 
justification  under  such  right  of  way. 

Replication  traversing  the  right  of  way,  and  issue  thereon. 

The  cause  was  tried  before  Lord  Denman,  Ch.  J.,  at  the  last 
Summer  Assizes  for  the  county  of  Surrey. 

By  the  41  Geo.  III.  c.  xxxi.,  incorporating  the  plaintiffs  under 
the  name  and  style  of  The  Company  of  Proprietors  of  the  Grand 
Surrey  Canal,  it  was  enacted,  (sect.  66)  "  That  the  said  Company  of 
Proprietors  shall,  at  their  own  costs,  (within  six  calendar  months 
next  after  any  part  of  the  said  canal,  its  branches,  collateral  cut  or 
cuts,  and  towing  paths  thereto  belonging,  shall  be  dug  out  and 
formed,)   divide  and  separate,  and  keep  constantly  divided  and 
separated,  the  towing  paths  on  each  side  of  the  said  canal,   its 
branches,  collateral  cut  or  cuts,   and  the  trenches,   feeders,   or 
passages  hereby  authorized  to  be  made  on   such  part  or  parts 
thereof  respectively,  (as  shall  be  deemed  necessary  by  any  three  or 
more  justices  of  the  county  of  Surrey  or  Kent,  in  case  there  shall  be 
any  doubt  or  dispute  about  the  same,)  from  the  adjoining  lands  or 
grounds,  by  posts  and  rails,  hedges,  ditches,  trenches,  banks  or  other 
fences  sufficient  to  keep  off  sheep  and  other  cattle ;  the  same  to  be  set 
out  and  made  on  the  lands  or  grounds  which  shall  be  purchased  by, 
conveyed  to,  or  vested  in  the  said  Company  of  Proprietors  as  afore- 
said ;  and  the  said  Company  of  Proprietors  shall,  at  their  own  proper 
costs  and  charges,  from  time  to  time  maintain  and  support  the  said 
towing  paths,  and  the  said  posts,  rails,  hedges,  ditches,  trenches, 
banks,  and  other  fences  so  set  up  and  made  as  aforesaid  ;  and  also 
shall,  at  their  own  like  costs  and  charges  make  up,  erect,  and  set  up, 
and  *from  time  to  time  maintain  and  support,  such  and  so  many 
convenient  gates  and  stiles  in,  over,  and  through  all  the  hedges  and 
fences  to  be  by  them  so  made  on  the  sides  of  such  towing  paths  as 
aforesaid,  and  also  all  such  bridges,  fording  places,  arches,  culverts, 
and  passages  over,  under,  or  by  the  side  of,  or  into  the  said  canal  or 
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collateral  cut,   and  the  feeders,  trenches,   and    aqueducts  com- 
municating therewith,  and  the  towing-paths  on  the  sides  thereof, 
of  such  dimensions  and  in  such  manner  as  any  three  or  more 
justices  of  the  peace  for  the  said  county  of  Surrey  or  Kent  shall  from 
time  to  time  deem  necessary  and  direct  and  in  qase  there  shall  be 
any  dispute  about  the  same,  for  the  use  of  the  owners  and  occupiers 
of  the  lands  and  grounds,  tenements,  or  hereditaments  adjoining  to 
such  canal,  its  branches,  collateral  cut  or  cuts,  and  other  works,  or 
any  of  them  respectively;   and  the  said  Company  of  Proprietors 
shall  not  make  the  said  canal,  its  branches,  collateral  cut  or  cuts,  or 
any  trench  or  watercourse  belonging  to  the  same,  in  or  across,  any 
common  highway,  public  bridleway  or  footpath,  until  they  shall 
at  their  own  proper  costs  and   charges  have  made  and  perfected 
such  bridge  or  bridges,  fording  place  or  fording  places,  passage  or 
passages,  arch  or  arches,  over,  across,  or  under  the  same  highway, 
public  bridleway,  or  footpath,  of  such  dimensions,  and  in  such 
manner  as  they  the  said  three  or  more  justices  of  the  peace  for  the 
said  county  of  Surrey  or  Kent  shall  from  time  to  time  deem  necessary 
and  direct,  not  being  contrary  to  the  true  intent  and  meaning  of 
the  Act ;  and  all  such  gates,  stiles,  bridges,  arches,  fording  places, 
and  other  works  and  conveniences  to  be  made  as  aforesaid,  shall 
from  time  to  time,  and  all  times  hereafter,  be  supported,  maintained, 
and  kept  in  sufficient  repair  by  the  said  Company  of  Proprietors,"  &c. 
By  sect.  68.     "If  any  swivel-bridge  or  draw-bridge  shall  be  laid 
over  or  across  the  said  canal,  its  branches,  "collateral  cut  or  cuts, 
trenches  or  passages  to  be  made  by  virtue  of  this  Act,  all  and  every 
person  or  persons  opening  such  draw-bridge  or  swivel-bridge  shall, 
and  he,  she,  and  they  is  and  are  hereby  required  and  directed,  so 
soon  as  any  vessel  shall  have  passed  any  such  bridge,  to  shut  and 
fasten  the  same,  (except  such  bridges  as  may  be  erected  for  the 
private  use  of  any  owner  or  owners  of  any  lands,  tenements,  or 
other  hereditaments  ;)  and  every  person  neglecting  so  to  do,  or  wil- 
fully opening  any  such  swivel-bridge  or  draw-bridge  when  no  vessel 
is  to  pass  through  the  same,  shall  forfeit  and  pay  for  every  such 
offence  any  sum  not  exceeding  20*. ;  and  in  case  any  such  bridge 
shall  be  left  open  longer  than  necessary  for  the  passage  of  any 
vessel  as  aforesaid,  through   the  neglect  or  carelessness   of  any 
person  belonging  to  any  such  vessel,  then  the  master  or  owner  of 
such  vessel  shall  forfeit  and  pay  for  every  such  offence  any  sum  not 
exceeding  40*. ;  one  moiety  of  which  said  respective  penalties  shall 
go  to  the  informer." 
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After  the  passing  of  the  Act  in  1801,  the  canal  was  commenced, 
and  being  carried  in  its  progress  through  lands  belonging  to  one 
Bolls,  over  which  there  was  a  foot  and  bridle  way,  it  became 
requisite  in  pursuance  of  the  Act  to  erect  a  bridge  over  the  canal 
at  the  spot  where  it  crossed  such  way.  A  swivel  or  swing  bridge 
was  accordingly  built  by  the  Company  in  1804.  From  1810  to 
1822,  the  public  occasionally  used  the  bridge  as  a  carriageway. 
In  the  latter  year  a  church  was  built  near  to  the  canal,  and  streets 
were  formed  leading  to  the  bridge,  which  were  repaired  by  the 
parish,  and  the  neighbourhood  became  very  populous.  From  1822 
down  to  1832  the  public  used  the  bridge  as  a  carriageway,  without 
any  other  interruption  than  was  caused  by  the  bridge  being  swung 
back  to  allow  vessels  to  pass.  In  1832  the  Company  began  to 
exact  a  toll  from  all  persons  using  the  bridge  with  carriages  who 
were  not  ^tenants  of  the  Bolls  estate.  In  1834  the  Company 
removed  the  swivel  bridge,  and  erected  a  stone  bridge  in  its  stead. 

The  above  evidence  having  been  given  by  the  defendant,  on 
whom  the  issue  lay,  it  was  contended  on  the  part  of  the  plaintiffs 
that  such  evidence  did  not  show  a  dedication  of  the  bridge  to  the 
public ;  that  inasmuch  as  the  Company  was  bound  by  the  sixty- 
sixth  section  of  the  Act  of  Parliament,  to  erect  a  bridge  over  the 
canal  for  the  use  of  the  tenants  of  the  Bolls  estate,  as  a  carriage- 
way, the  public  must  be  presumed  to  have  known,  the  statute 
being  a  public  Act,  that  there  was  no  original  intention  on  the 
part  of  the  Company  to  dedicate  it  to  them ;  and  Barraclough  v. 
Johnson  (l)  was  cited  to  show  that  the  question  was  one  entirely  of 
intention. 

The  Lord  Chief  Justice,  having  asked  the  plaintiffs*  counsel 
if  they  could  contradict  the  evidence  given  on  behalf  of  the  defen- 
dant, and  received  a  reply  in  the  negative,  said  he  would  leave 
it  to  the  jury,  that  there  was  evidence  of  a  dedication.  After  going 
through  the  evidence,  and  reading  the  following  passage  from  the 
summing  up  of  Lord  Ellenborough  in  Hex  v.  Lloyd  (2),  "  If  the 
owner  of  the  soil  throws  open  a  passage,  and  neither  marks  by 
any  visible  distinction  that  he  means  to  preserve  all  his  rights 
over  it,  nor  excludes  persons  from  passing  through  it  by  positive 


(1)  47  R.  R.  506  (8  Ad.  &  El.  99;  3 
Nev.  &  P.  233). 

(2)  10  R.  R.  674  (1  Camp.  260). 
And  see  Rex  v.  Inhabitants  of  Surrey, 
3  R.  R.  151  (2  Camp.  455);  Rex  v. 
Inhabitants  of  Cumberland^  3  R.  R.  149 


(6  T.  R.  194);  ,S.  (\  in  error,  3  Bos.  & 
P.  354  ;  Daniel  v.  North,  1 1  East,  372 ; 
Trustees  of  Rugby  Charity  v.  Merry- 
weather,  10  R.  R.  528  (11  East,  375,  ».) ; 
Rex  v.  Barr,  15  R.  R.  721  (4  Camp. 
16). 
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The  Grand    prohibition,  he   shall   be   presumed  to  have  dedicated  it  to  the 

Canal       public " ;  his  Lordship  told  the  jury,  that  supposing  the  bridge 

Company      jn  qUe8ti0n  to  have  been  originally  built,  as  a  carriageway,  for 

Hall.       the  exclusive  accommodation  of  the  tenants  of  the  Eolls  estate, 

|  *397  |       still,  if  in  consequence  of  the  acts  of  the  *Company  an  idea  grew 

up  in  the  minds  of  the  public,  that  they  intended  to  dedicate  the 

bridge  to  the  public  use,  such  acts  would  amount  to  a  dedication. 

The  jury  having  found  their  verdict  for  the  defendant, 

Thesiger,  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection;  contending  that 
the  proper  question  for  the  jury  was,  not  what  idea  had  grown 
up  in  the  mind  of  the  public,  but  whether  the  Company  had 
intended  to  dedicate  the  bridge  to  the  public. 

Channell,  Serjt.  and  M.  Chambers,  now  showed  cause : 

This  case  was  properly  submitted  to  the  jury,  for  the  question 
of  dedication  was  in  substance  left  to  them.  There  was  ample 
evidence  to  justify  the  Lord  Chief  Justice  in  leaving  that  question 
to  the  jury,  and  to  warrant  them  in  finding  their  verdict  for  the 
defendant.  Although  previously  to  the  making  of  the  canal,  there 
was  only  a  foot  and  bridle  way  across  the  Bolls  estate,  and  the 
swing  bridge  erected  over  the  canal  was  originally  made,  as  a 
carriageway,  for  the  use  of  the  tenants  of  that  estate ;  yet  there 
was  proof  of  the  occasional  user  of  the  bridge  by  the  public  with 
carriages  from  the  year  1810  to  1822.  In  the  latter  year  the  church 
was  built,  and  from  that  period  down  to  1832  a  continued  user 
of  the  bridge  was  shown,  subject  only  to  the  temporary  interruption 
caused  by  the  passing  of  barges  along  the  canal.  Rex  v.  The 
Inhabitants  of  St.  Benedict  (l),  which  was  cited  when  this  rule  was 
moved  for,  is  distinguishable  from  the  present  case.  In  that  case 
a  highway  was  presented  for  non-repair,  and  it  was  held  that  there 
was  no  evidence  that  the  parish  had  acquiesced  in  the  dedication 
[  *398  ]  of  the  road  to  the  *public ;  whereas  here  there  can  be  no  doubt 
of  such  acquiescence,  inasmuch  as  the  parish  repaired  the  streets 
leading  to  the  bridge  in  question. 

(Maule,  J.:  It  was  decided  in  Rex  v.  The  Inhabitants  of  Leake  (2)  y 
that  the  inhabitants  of  a  parish  are  bound  by  law  to  repair  all 


(1)  23  B.  R.  341  (4  B.  &  Aid.  447). 

(2)  39  B.  R.  321  (o  B.  &  Ad.  469 ;  2 
2s  ev.  &  Mai:.  583);    and  see  Bex  v. 


JCt/ge  Lane,  4  Ad.  &  El.  723;  6  Nov. 
&  Man.  81. 
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roads  within  it  dedicated  to  and  used  by  the  public,  although  there 
be  no  adoption  of  such  roads  by  the  parish.  Parke,  J.,  in  delivering 
his  judgment  in  that  case,  dissents  from  the  doctrine  laid  down  by 
Mr.  Justice  Bayley,  in  Hex  v.  The  Inhabitants  of  St.  Benedict.) 
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In  Barraclough  v.  Johnson  (l),  Lord  Denman  himself  lays  it  down, 
that  a  "  dedication  must  be  made  with  an  intention  to  dedicate." 
It  cannot  therefore  be  supposed  that  his  Lordship  could  treat  the 
present  case,  and  particularly  when  he  had  Barraclough  v.  Johnson 
before  him,  as  if  the  intention  of  the  plaintiffs  was  immaterial. 
The  term  "  dedication "  of  itself  implies  that  an  intention  to 
dedicate  must  be  made  out.  Such  an  intention  must  be  gathered 
from  the  acts  of  the  party.  The  Lord  Chief  Justice  did  not 
withdraw^  the  question  of  dedication  from  the  jury,  but  in  substance 
left  it  to  them  to  say,  whether  an  intention  to  dedicate  was  not 
to  be  inferred  from  the  acts  of  the  Company ;  and  there  was  ample 
evidence  to  justify  the  jury  in  coming  to  that  conclusion.  In 
Harper  v.  Charlesicorth  (2),  Bayley,  J.  told  the  jury  (3),  to  find 
for  the  defendant,  if  the  user  of  the  way  had  been  with  the  assent 
of  the  Crown,  the  owner  of  the  soil;  otherwise  for  the  plaintiff. 
So  here,  if  the  jury  were  of  opinion  that  the  use  was  with  the 
acquiescence  of  the  plaintiffs,  they  were  warranted  in  finding  their 
verdict  for  the  defendant.  It  +was  said  at  the  trial,  that  the  Act 
of  Parliament  was  notice  to  the  public,  that  there  was  no  intention 
on  the  part  of  the  Company  to  dedicate  the  road  to  the  public. 
It  is  apprehended,  however,  that  this  case  cannot  be  distinguished 
from  the  ordinary  one,  of  a  person  having  an  occupation-way  over 
his  land,  which  he  permits  the  public  to  use.  A  private  person 
would  undoubtedly  have  been  bound  by  the  evidence  of  user  here 
given,  and  there  is  no  reason  why  this  Company  who  have  permitted 
the  bridge  to  be  used,  and  the  owners  of  the  adjacent  lands  to  build 
houses,  and  the  parish  to  repair  the  roads  leading  to  the  bridge, 
under  the  belief  that  it  was  a  public  one,  should  not  be  held  to  have 
had  an  intention  to  dedicate  it. 

The  occasional  interruption  of  the  way  caused  by  the  traffic  on 
the  canal,  does  not  rebut  the  presumption  of  an  intention  to  dedi- 
cate, although  it  was  a  circumstance  to  be  taken  into  consideration 


(1)  47  E.  B.  506  (8  Ad.  &  El.  99 ; 
3  Nev.  &  P.  233). 

(2)  28  B.  B.  405  (4  B.  &  C.  574 ;  6 
Dowl.  &  Ey.  572). 


(3)  28  E.  E.  407  (4  B.  &  C.  577). 
[Bayley,  J.,  in  the  text  above  is  a 
mistake  for  Gakhow,  B.— F.  P.] 
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The  Grand    by  the  jury,  and  might  call  for  stronger  evidence  to  show  a  dedica- 

Surrey 

Canal       tion.     Instances  of  public  thoroughfares,  during  certain  hours  of 
Company      ^  ^^  ftre  no|.  uncommon  mm  London  ;  here  the  interruption  was 

Hall.       not  an  exception  of  any  definite  period  of  time. 

Thesiger,  and  Shee,  Serjt.,  in  support  of  the  rule : 

The  summing  up  of  the  Lord  Chief  Justice  was,  in  effect,  a 
misdirection,  for  it  withdrew  the  attention  of  the  jury  from  the 
proper  question  for  their  consideration,  namely,  whether  the 
evidence  warranted  them  in  inferring  an  intention  on  the  part  of 
the  Company  to  dedicate  the  bridge  to  the  public.  It  ought  to 
have  been  distinctly  put  to  the  jury,  whether  the  Company  had 
any  such  intention.  In  Barrachmgh  v.  Johnson,  his  Lordship  says, 
"  A  dedication  must  be  made  with  an  intention  to  dedicate.  The 
mere  acting  so  as  to  lead  persons  into  the  supposition  that  the  way 
[  *400  ]  is  dedicated,  does  not  amount  *to  a  dedication,  if  there  be  an  agree- 
ment which  explains  the  transaction."  So  here,  the  acts  of  the 
Company  are  explained  by  the  Act  of  Parliament,  which  rebuts  the 
inference  that  they  had  any  intention  to  dedicate.  The  statute,  of 
which,  being  a  public  Act,  the  public  must  be  presumed  to  have 
been  cognizant,  compelled  the  Company  to  erect  the  bridge  for  the 
use  of  the  tenants  of  the  Bolls  estate,  and  consequently  there  could 
be  no  intention  to  dedicate  it  at  that  time.  In  Roberts'v.  Karr  (l), 
where  a  bar  had  been  placed  across  the  street,  but  was  soon  knocked 
down,  after  which  the  street  was  used  as  a  thoroughfare,  Heath,  J. 
said,  that  the  putting  up  of  the  bar  rebutted  the  presumption  of  a 
dedication  to  the  public.  Here,  the  bridge  was  originally  a  swivel- 
bridge,  and  the  passage  along  it  subject  to  perpetual  interruptions, 
consequently  there  was  no  necessity  to  erect  a  bar. 

(Erskine,  J. :  The  Legislature  does  not  seem  to  have  contem- 
plated that  swivel-bridges  would  cause  any  serious  interruption,  for 
it  authorised  them  to  be  made  across  public  highways.) 


But  only  on  condition  that  they  were  closed  immediately  after 
vessels  had  passed,  whereas,  with  respect  to  the  bridge  in  question, 
the  Company  were  not  compelled  to  shut  it,  so  far  as  the  public 
were  concerned.  The  68th  section  of  the  Act  recognises  an  impor- 
tant distinction  between  public  and  private  bridges;  and  it  is 
clear  that  the  Company  had  a  right,  under  that  clause,  to  keep  the 

(1)  10  B.  R.  592  (1  Camp.  262,  ».). 
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bridge  swung  back  till  some  party  entitled  to  use  it  required  that 
it  should  be  closed.  The  interruptions,  therefore,  to  the  passage 
along  the  bridge,  would  not ,  only  be  constant,  but  very  probably 
of  considerable  duration.  If  the  plaintiffs  had  been  interested  as 
private  individuals,  their  acts  might  possibly  have  amounted  to  a 
dedication. 

(Tindal,  Ch.  J.:  Why  might  not  this  Company  dedicate  the 
bridge?  They  might  be  answerable  over  *to  the  Proprietors  at 
large,  but  there  is  no  statute  to  restrain  them,  as  is  the  case  with 
respect  to  the  church.  They  might  have  prevented  the  public 
from  crossing  the  bridge ;  but  if  they  build  a  bridge  and  allow 
persons  to  use  it,  why  should  not  the  usual  consequences  follow  ?) 

One  of  the  consequences  of  a  dedication  of  a  bridge  to  the  public 
is,  that  the  liability  to  repair  it  is  thrown  upon  the  county  (l) ;  but 
here  the  Company  could  not  exempt  themselves  from  their  liability 
to  repair  this  bridge. 

(Erskine,  J. :  Supposing  a  man  grants  a  right  of  way  across 
his  land,  and  covenants  to  keep  it  in  repair,  the  mere  circumstance 
of  his  so  covenanting  will  not  prevent  him  dedicating  it  to  the 
public  if  he  thinks  proper, 

Tindal,  Ch.  J. :  There  is  here  a  statutory  contract,  by  which  the 
Company  are  bound  to  repair  this  bridge  (2).) 

If  the  ordinary  consequences  cannot  follow  a  dedication,  that 
circumstance  goes  far  to  destroy  any  inference  that  the  parties 


(1)  As  the  bridge  in  question  was 
not  erected  till  1804,  it  could  not,  by 
a  dedication  of  it  to  the  public,  be 
made  a  county  bridge,  so  as  to  throw 
the  onus  of  repairing  it  on  the  county, 
inasmuch  as  it  was  not  built  under  the 
direction,  &c.  of  the  county  surveyor, 
as  required  by  the  43  Geo.  III.  c.  59, 
s.  5. 

(2)  Independently  of  the  express 
provisions  of  the  Act,  throwing  the 
repair  of  the  whole  of  the  bridges  over 
the  canal  upon  the  Company,  they 
would  have  been  bound  to  maintain 
all  bridges  built  across  highways,  the 
canal  being  made  for  private  purposes, 
and  not  for  the  public  benefit.  See 
Rex  v.   Inhabitants  of  Kent,  12  B.  B. 


330  (13  East,  220);  Rex  v.  Inhabitants 
of  Lindsey,  12  B.  B.  529  (14  East, 
317);  Rex  v.  Kerrison,  16  B.  B.  342  (3 
M.  &  S.  526).  As  the  bridge  was  not 
originally  a  public  carriageway,  and 
as  it  could  not,  for  the  reason  already 
stated,  become  a  county  bridge,  the 
dedication  of  it  to  the  public  seems 
to  have  thrown  on  the  Company  the 
liability  to  repair  it  for  the  public  as 
a  carriageway,  in  addition  to  the 
statutory  liability  imposed  upon  them 
by  the  Act.  By  such  dedication  the 
Company  appear  to  have  brought 
themselves  within  the  principle  of 
Rex  v.  Kerrison  and  the  other  cases 
cited  above. 


The  Grakd 

Surrey 

Caxai 

Company 

v. 

Hall. 
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Canal 

Company 

v. 

Hall. 
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[  N03  ] 


intended,  or  had  any  power  to  dedicate.  The  evidence  of  user  in 
this  case  is  not  strong,  only  extending  from  1822  to  1832,  for  that 
proved  previous  to  that  time  was  extremely  *slight;  and  the  whole 
is  quite  consistent  with  the  Company  having  given  the  public  a 
temporary  licence  to  pass  along  the  bridge.  At  any  rate,  any 
presumption  arising  from  such  user,  is  rebutted  by  the  acquiescence 
of  the  public  in  subsequently  paying  toll,  for  the  period  of  five  years. 

Tindal,  Ch.  J. : 

This  is  an  action  of  trespass  for  breaking  and  entering  a  certain 
close  of  the  plaintiffs,  being  a  bridge  erected  and  placed  over  the 
Grand  Surrey  Canal.  The  answer  set  up  by  the  plea  is,  that  there 
is  a  public  highway  for  carriages  over  the  bridge  in  question,  and 
the  defendant  justifies  the  trespass  complained  of  under  such 
alleged  right  of  way.  The  question,  therefore,  is,  whether  there  is 
a  public  highway  for  carriages  over  the  locus  in  quo. 

Two  objections  have  been  made  to  the  verdict  found  for  the 
defendant, — the  one,  that  Lord  Denman  improperly  directed  the 
jury  that  they  might  presume  a  dedication  of  the  way  to  the  public 
without  reference  to  the  intention  of  the  party  dedicating — the 
other,  that  there  was  no  ground,  taking  into  consideration  the  Act 
of  Parliament,  and  the  circumstances  under  which  the  bridge  was 
built,  for  presuming  a  dedication. 

It  appears  to  me,  looking  at  the  whole  of  the  direction,  that  no 
just  complaint  can  be  made  of  the  way  in  which  the  case  was 
submitted  to  the  jury.  The  Lord  Chief  Justice  told  them,  "  Sup- 
posing the  bridge  in  question  to  have  been  originally  built,  as  a 
carriageway,  for  the  exclusive  accommodation  of  the  tenants  of 
the  Bolls  estate,  still,  if  in  consequence  of  the  acts  of  the  Company, 
an  idea  grew  up  in  the  minds  of  the  public  that  they  intended  to 
dedicate  the  bridge  to  the  public  use,  such  acts  would  amount  to  a 
dedication."  It  seems  to  me  that  the  groundwork  of  this  direction 
is,  that  the  jury  are  to  consider  whether  what  the  public  *supposed 
to  be  a  dedication  was  a  dedication  in  point  of  fact.  It  is  hardly 
possible,  when  his  Lordship  had  the  case  of  Bairaclough  v.  Johnson 
before  him,  in  which  he  himself  says,  that  "  a  dedication  must  be 
made  with  an  intention  to  dedicate,"  that  he  should  have  with- 
drawn  the  question  of  intention  from  the  jury ;  the  more  especially 
after  the  discussion  which  took  place  between  the  counsel  of  the 
parties  as  to  the  intention  of  the  Company  with  respect  to  the 
alleged  dedication.    After  that  discussion,  he  may  not  have  thought 
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it  necessary  to  go  so  fully  into  the  question  as  he  would  otherwise 
have  done ;  hut  taking  the  direction  altogether,  it  is  impossible  not 
to  see  that  he  must  have  left  it  to  the  jury  to  say  whether  the 
plaintiffs  intended  to  dedicate  the  way  to  the  public. 

The  second  question  is,  whether,  by  reason  of  the  Act  of  Parlia- 
ment, or  from  the  nature  of  the  plaintiffs'  interest  in  the  property, 
there  was  a  want  of  power  on  their  part  to  dedicate  the  bridge  to 
the  public.  I  am  net  aware  that  there  is  any  thing  in  the  consti- 
tution of  the  Company,  to  prevent  them  from  dedicating  a  way  to  the 
public,  as  other  persons  or  corporate  bodies  may  do.  They  are  the 
masters  of  their  own  property ;  and  though  they  may  be  answerable 
to  the  rest  of  the  Proprietors  for  a  failure  of  duty,  I  see  no  reason 
why  the  public  may  not  by  user  gain  a  right  of  way  against  them, 
as  well  as  against  any  other  individuals. 

With  respect  to  the  evidence,  it  appears  that  from  the  year  1822 
to  1832,  the  swivel-bridge  over  the  canal  at  the  spot  in  question 
was  used  by  the  public  at  large  as  a  carriageway  without  interrup- 
tion. This  is  attempted  to  be  accounted  for  by  the  circumstance 
of  there  being  so  many  persons  tenants  of  the  Bolls  estate,  who 
were  entitled  to  use  it.  After  the  church  was  built  in  1822,  and 
the  erection  of  numerous  houses  on  both  sides  of  the  canal,  it 
might  become  a  *matter  of  indifference  to  the  Company,  whether 
they  stopped  every  individual  to  enquire  whether  he  had  a  right  to 
use  the  way,  or  permitted  all  persons,  who  chose,  to  pass  along  the 
bridge.  However  that  might  be,  the  fact  is,  that  the  public  had 
the  uninterrupted  use  of  the  way  from  1822  to  1832.  Is  not  that 
strong  ground  for  inferring  an  intention  on  the  part  of  the  Company 
to  dedicate  the  way  to  the  public  ?  It  is  true  that  in  1834  they 
removed  the  swivel-bridge,  and  erected  a  permanent  stone  bridge 
in  its  stead,  and  that  ever  since  a  toll  has  been  demanded  and 
paid.  If  the  matter  were  to  rest  on  what  had  taken  place  since 
1834,  it  could  not  be  said  that  there  had  been  a  dedication  to  the 
public.  But  we  must  look  back  at  what  had  occurred  previous  to 
that  period ;  and  if  the  public  had  acquired  a  right  of  way  along 
the  swivel-bridge,  subject  only  to  the  temporary  interruption  caused 
by  the  passing  of  barges  up  and  down  the  canal,  the  circumstance 
of  the  company  erecting  a  stone  bridge  in  its  place  cannot  have  the 
effect  of  destroying  the  right  so  acquired.  It  seems  to  me  that 
there  was  evidence  of  a  dedication  to  go  to  the  jury,  and  I  see  no 
reason  for  saying  that  they  have  come  to  an  improper  conclusion  ; 
consequently  this  rule  must  be  discharged. 


The  Grand 

Surrey 

Canal 

Company 

r. 

Hall. 
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Bosanquet,  J.  not  having  been  present  at  the  commencement  of 
the  argument,  declined  giving  any  opinion. 

Erskine,  J. : 

If  the  only  sentence  uttered  by  the  Lord  Chief  Justice  had  been 
that  which  has  been  commented  upon  in  the  course  of  the  argument, 
a  doubt  might  be  entertained  whether  the  jury  fully  comprehended 
that  it  was  left  to  them  to  say  whether  it  was  the  intention  of  the 
Company  to  dedicate  the  bridge  to  the  public  or  not.  But  when  we 
find  that  the  whole  of  the  evidence  was  read  over  to  the  jury,  and 
that  the  contest  *before  us  on  the  part  of  the  plaintiffs  has  chiefly 
been,  that  Lord  Denman  should  have  laid  it  down  as  matter  of  law 
that  there  was  no  dedication,  it  cannot  be  doubted  that  he  must 
have  stated  the  case  in  such  a  way  as  to  give  the  jury  to  understand 
that  it  was  for  them  to  draw  the  conclusion  from  the  evidence, 
whether  or  not  the  Company  had  intended  to  dedicate  the  bridge  to 
the  public.  If  that  were  so,  I  am  of  opinion  that  the  case  was 
rightly  left  to  the  jury,  and  that  he  was  not  bound  to  direct  them 
as  matter  of  law,  that  the  Company  could  not  make  a  dedication, 
but  that  the  question  was  a  matter  of  fact  oh  which  the  jury  were 
warranted  in  coming  to  the  conclusion  that  there  was  such  a 
dedication.  The  circumstance  of  the  bridge  having  been  originally 
a  swivel-bridge,  which  was  frequently  swung  back  to  allow  vessels 
to  pass,  though  a  strong  fact,  would  not  be  conclusive  against  there 
being  an  intention  to  dedicate  it.  A  right  of  this  kind  may  exist, 
though  subject  to  be  interrupted,  as  where  a  highway  is  crossed  by 
a  railroad.  I  therefore  think,  in  this  case,  that  a  temporary  inter- 
ruption would  not  prevent  the  dedication  of  the  bridge  to  the 
public,  and  that  the  defendant  might  maintain  the  issue  in  its 
present  form. 

Maule,  J. : 

Supposing  there  was  evidence  to  support  it,  the  question  whether 
there  was  a  dedication  of  this  bridge,  was  a  question  of  fact  for  the 
jury ;  and  it  seems  to  have  been  properly  submitted  to  them.  I 
think  there  was  sufficient  evidence  to  establish  a  dedication.  It 
appeared  that  for  ten  years  the  public  crossed  the  canal,  without 
interruption,  by  such  means  as  were  then  at  hand.  If  the  public 
thereby  gained  a  right  of  passage,  an  improvement  in  the  bridge 
by  the  owners,  so  as  to  make  it  more  convenient,  would  not  take 
away  the  right.     Many  observations    as   to  the  nature  of    the 


tot,,  lyi.]        1840.     C.  P.     1  MAN.  &  G.  405—406. 


411 


Company,  and  the  purpose  for  which  the  bridge  was  *erected, 
would  no  doubt  be  strongly  pressed  at  the  trial,  and  would  deserve 
the  attention  of  the  jury  in  considering  the  question  of  dedication, 
which  involved  that  of  the  intention  to  dedicate.  I  do  not  think 
the  language  of  the  Lord  Chief  Justice  is  inconsistent  with  his 
assuming  that  the  jury  were  to  take  the  intention  to  dedicate  into 
consideration.  In  this  case,  many  arguments  may  be  brought 
forward  on  both  sides  of  the  question.  It  seems  to  me  that  the 
circumstance  of  the  bridge  being  originally  erected,  as  a  carriage- 
way, for  the  accommodation  of  a  considerable  number  of  indi- 
viduals, inasmuch  as  the  Company  must  either  have  permitted  the 
bridge  to  be  used  indiscriminately,  or  have  put  themselves  to  great 
expense  in  employing  some  person  to  see  that  those  passing  had  a 
right  to  do  so,  furnishes  a  strong  reason  why  they  should  have 
intended  to  dedicate  the  bridge  to  the  public.  At  all  events,  as 
there  undoubtedly  was  a  case  to  go  to  the  jury,  and  the  facts  were 
left  to  them,  and  there  was  no  misdirection  in  point  of  law,  the  rule 

must  be  discharged. 

«  Rule  discharged. 
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CKOZIER  v.   SMITH. 

(1  Man.  &  G.  407—416;  S.  C.  1  Scott,  N.  B.  338;  4  Jur.  581.) 

« 

A  memorandum  of  charter  provided  that  a  vessel  should  ship  goods  for 
Kingston,  or  any  other  port  in  Jamaica,  and  having  discharged  the  same, 
should  receive  on  board  a  cargo  from  thence  or  from  a  port  on  the  Spanish 
Main  if  required,  and  deliver  the  same  at  a  port  in  the  United  Kingdom  on 
being  paid  freight  250/.  in  ten  days  after  sailing  from  Gravesend,  and  750/. 
more  in  two  months  after  a  right  delivery  of  the  homeward  cargo,  provided 
she  should  be  required  to  proceed  to  one  port  only  in  Jamaica,  and  25/. 
more  should  she  be  required  to  go  to  two  or  more  ports  in  that  island ;  and 
in  case  the  vessel  should  be  ordered  to  the  Spanish  Main,  4/.  per  day  was  to 
be  paid  for  every  day  after  the  twenty-fifth,  after  her  arrival  at  Jamaica, 
until  dispatched  from  her  loading  port ;  demurrage  100/.  per  month,  or  in 
proportion  for  a  less  period,  payable  on  settlement  of  the  hire  of  the  vessel. 

In  assumpsit  on  the  memorandum  of  charter,  the  declaration  averred 
that  the  vessel  after  discharging  a  portion  of  her  outward  cargo  at 
Kingston,  and  the  rest  at  another  port  in  Jamaica,  sailed  thence  to  a  port 
on  the  Spanish  Main,  to  receive  a  homeward  cargo,  and  was  detained  there 
139  days  after  the  twenty-fifth  day  of  her  arrival  at  Jamaica,  and  alleged 
for  breach  the  non-payment  of  the  4/.  per  day,  for  the  139  days. 

The  plea  stated,  that  the  vessel  never  delivered  her  homeward  cargo  at 
any  port  of  discharge  in  the  United  Kingdom. 

Held,  on  demurrer  to  the  plea :  that  the  4/.  per  day  was  not  payable 
until  two  months  after  the  delivery  of  the  homeward  cargo. 

Assumpsit  on  a  charter-party.     The  first  count  of  the  declara- 
tion stated  that  theretofore,  to  wit,  on  the  28th  of  April,  1887,  by  a 
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Crozier  certain  agreement  or  memorandum  of  charter-party  then  made 
smith.  between  the  plaintiff  (therein  described,  to  be  the  owner  of  the 
good  brig  or  vessel  called  the  Britannia,  of  the  burthen  of  one 
hundred  and  ninety  tons,  or  thereabouts,  then  in  the  port  of 
London)  and  the  defendant,  (therein  described  as  Noel  T.  Smith  &  Co., 
of  Lime  Street  Square,  merchants,)  it  was  mutually  agreed  between 
them,  that  the  said  ship,  being  tight,  stanch,  and  strong,  newly 
coppered,  and  every  way  fitted  for  the  voyage,  should  be  placed 
immediately  at  the  disposal  of  the  charterer,  to  receive  such  goods 
as  he  might  direct  to  be  shipped  for  Kingston,  a"r  any  other  port 
in  Jamaica;  and  having  discharged  the  same,  should  receive  on 
board  a  cargo  from  thence,  or  from  a  port  on  the  Spanish  Main,  if 
[  *408  ]  required,  (the  port  charges  there  being  borne  by  the  *charterer,)  not 
exceeding  what  she  could  reasonably  stow  and  carry ;  and,  being 
so  loaded,  should  therewith  proceed  to  a  port  in  the  United  King- 
dom, or  so  near  thereunto,  as  she  might  safely  get,  and  deliver  the 
same  on  being  paid  freight  2502.  in  ten  days  after  sailing  from 
Gravesend,  and  7501.  more  in  two  months  after  a  right  delivery  of 
the  homeward  cargo,  at  her  port  of  discharge  in  the  United  King- 
dom, provided  she  should  be  required  to  proceed  to  one  port  only  in 
Jamaica,  and  251.  more  should  she  be  required  to  go  to  two  or  more 
ports  in  that  island ;  and  that  in  case  the  vessel  should  be  ordered 
to  the  Spanish  Main,  42.  sterling  per  day  was  to  be  paid  for  every 
day  after  the  twenty-fifth  day  after  her  arrival  at  Jamaica,  until 
dispatched  from  her  loading  port ;  Captain  E.  Ross  to  have  the 
command  for  the  intended  voyage;  and  the  ship  was  to  be  dis- 
patched within  ten  days  from  the  day  she  should  be  ready  to 
receive  cargo  outwards  in  the  West  India  Dock  ;  should  she  not  be 
ready  to  receive  the  same  on  or  before  the  5th  of  May  next,  the 
charterer  to  have  the  option  of  cancelling  the  agreement ;  the 
vessel  to  be  dispatched  from  Jamaica  on  or  before  the  1st  of 
August,  then  next  ensuing,  provided  she  arrived  there  in  fifty-five 
days  from  Gravesend  ;  otherwise,  forty  lay  days  were  to  be  allowed 
to  discharge  the  outward  cargo  and  load  homewards;  demurrage 
100J.  per  month,  or  in  proportion  for  a  less  period,  payable  on 
settlement  of  the  hire  of  the  vessel ;  the  outward  cargo  to  be  taken 
from,  and  the  homeward  put  alongside,  the  ship  free  of  drogherage, 
the  vessel's  own  boats  giving  all  ordinary  assistance ;  the  customary 
brokerage  of  2£  per  cent,  to  be  allowed  by  the  ship-owner  to  the 
charterer  on  that  agreement. 
Mutual  promises.    Averment, — that  the  said  ship  being  then 
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tight,  stanch,  and  strong,  newly  coppered,  and  every  way  fitted  for  Ceozibb 
the  voyage  in  the  said  agreement  mentioned,  and  then  having  on  smith. 
board  thereof  all  *such  goods  as  the  defendant  directed  to  be  I  **09 
shipped  for  Kingston  aforesaid,  or  any  other  port  in  Jamaica 
aforesaid,  after  the  making  of  the  said  agreement  which  then 
remained  and  was  wholly  uncancelled,  to  wit,  on  the  18th  May  in 
the  year  aforesaid,  sailed  from  the  port  of  London  aforesaid,  under 
the  command  of  the  said  Bobert  Boss,  and  afterwards,  to  wit,  on 
the  29th  June  in  the  year  aforesaid,  arrived  in  Jamaica  aforesaid, 
to  wit,  at  Kingston  aforesaid,  there  in  less  than  fifty-five  days,  to 
wit,  in  forty-two  days  from  Gravesend  aforesaid,  and  there,  to  wit, 
at  Kingston,  discharged  a  great  part  of  her  said  outward  cargo 
according  to  the  said  agreement ;  and  afterwards,  to  wit,  on  the 
18th  July  in  the  year  aforesaid,  by  the  directions  of  the  agents  of 
the  defendant,  proceeded  to  a  certain  other  port  in  the  said  island 
of  Jamaica,  to  wit,  Annatto  Bay,  and  then  and  there  discharged 
the  residue  of  her  said  outward  cargo :  that  after  having  so  dis- 
charged the  residue  of  her  said  outward  cargo,  to  wit,  on  the 
31st  July  in  the  year  aforesaid,  the  said  ship  was  ordered  by  the 
agents  of  the  defendant  to  sail,  and  in  pursuance  of  such  orders 
sailed  from  Annatto  Bay  aforesaid,  for  a  certain  port  on  the 
Spanish  Main  aforesaid,  to  wit,  for  Sa  van  ilia,  for  the  purpose  of 
there  loading  on  board  a  cargo  to  be  thence  conveyed  to  a  port  in 
the  said  United  Kingdom  according  to  the  said  agreement ;  and 
the  said  ship  afterwards,  to  wit,  on  the  1st  December  in  the  year 
last-mentioned,  arrived  at  Savanilla  aforesaid,  and  was  then  and 
always,  whilst  she  remained  at  Savanilla  aforesaid,  ready  to  receive 
and  load  on  board  a  homeward  cargo,  whereof  the  defendant  then 
had  notice ;  nevertheless,  the  defendant  did  not  dispatch  the  said 
ship  from  the  said  loading  port,  to  wit,  Savanilla  aforesaid,  on  her 
homeward  voyage  in  the  said  agreement  mentioned,  or  for  any  port 
in  the  said  United  Kingdom,  until  a  certain  day,  to  wit,  the  10th 
♦December  in  the  year  aforesaid,  being  divers,  to  wit,  139  days  [  *ao] 
after  the  twenty-fifth  day  from  the  said  ship's  arrival  at  Jamaica 
as  aforesaid ;  whereby,  the  said  ship  having  been  so  as  aforesaid 
ordered  to  the  Spanish  Main,  the  defendant,  according  to  the  said 
agreement,  became  and  was  liable  to  pay  to  the  plaintiff  the  sum  of 
4/.  for  each  such  day,  after  the  said  twenty-fifth  day  from  the  said 
ship's  arrival  at  Jamaica  as  aforesaid,  until  dispatched  from  her 
loading  port  as  aforesaid ;  whereof  the  defendant,  before  the 
commencement  of  the  suit,  to  wit,  on  the  22nd  April,  1838,  had 
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Cbozibb  notice  and  was  then  requested  to  pay  the  same  to  the  plaintiff : 
Smith.  y©t  the  defendant  bad  disregarded  his  promise,  and  had  not  paid 
to  the  plaintiff  the  said  sum  of  41.  for  each  or  any  such  day  after 
the  said  twenty-fifth  day  from  the  said  ship's  arrival  at  Jamaica  as 
aforesaid,  until  dispatched  from  her  loading  port  as  aforesaid ;  but 
the  defendant  had  wholly  neglected  and  refused  so  to  do,  contrary 
to  the  said  agreement  and  the  said  promise  of  the  defendant  in 
that  behalf. 

The  seventh  plea— as  to  the  supposed  breach  of  promise  in  the 
said  first  count  above  assigned — alleged  that  the  said  ship,  after 
the  same  arrived  at  Sa vanilla  as  aforesaid,  never  proceeded  to  any 
such  port  as  she  might  safely  get  to,  nor  was  a  certain  homeward 
cargo  (wherewith  the  said  ship  was,  according  to  the  said  agree- 
ment in  that  behalf,  to  wit,  on  the  10th  December  in  the  year  afore- 
said, dispatched  from  Savanilla  aforesaid,  and  which  last-mentioned 
cargo  was  to  be  delivered  according  to  the  said  agreement  in  that 
behalf,)  ever  delivered  at  any  port  of  discharge  in  the  said  United 
Kingdom.    Verification. 

General  demurrer,  and  joinder. 

Bompas,  Serjt.  in  support  of  the  demurrer : 

The  question  raised  on  these  pleadings  is,  whether  the  plaintifl 
[  Mil  ]  *can  recover  the  payment  of  4/.  per  day  in  consequence  of  the 
vessel  being  ordered  to  the  Spanish  Main,  although  she  has  not 
reached  her  ultimate  destination.  It  will  be  said  on  the  other  side 
that  this  payment  was  not  due  until  the  ship  arrived  at  her  last 
port  of  discharge.  It  is  submitted  that  the  voyage  to  the  Spanish 
Main  was  an  intermediate  and  independent  voyage,  and  that  the 
payment  to  be  made  in  respect  of  it  was  not  freight,  in  the  legal 
sense  attached  to  that  word.  This  payment  is  distinctly  provided 
for,  and  is  not  connected  with  the  carrying  of  any  cargo.  Supposing 
a  vessel  be  hired  for  a  voyage  from  London  to  Jamaica  and  back, 
and  a  certain  freight  is  to  be  paid  for  the  outward  and  a  certain  freight 
for  the  homeward  voyage,  the  loss  of  the  ship  on  her  return  would 
not  prevent  the  recovery  of  the  outward  freight.  So,  if  a  vessel 
be  chartered  from  England  to  Calcutta  and  back,  with  a  stipulation 
for  an  intermediate  voyage  to  Singapore,  the  freight  for  such 
intermediate  voyage  may  be  recovered,  notwithstanding  the  vessel 
be  lost  on  the  homeward  voyage.  Where  a  payment  is  to  be  made 
for  intervals  of  time,  it  is  due  at  each  interval,  unless  the  contrary 
be  expressed :  for  instance,  if  a  ship  be  hired  at  a  certain  sum  per 
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month,  such  sum  is  payable  at  the  end  of  each  month,  unless  a      Cbozier 
contrary  intention  appear  on  the  charter-party,  as  in  Smith  v.       smith. 
Wilson  (i),  and  Gibbon  v*  Mendez  (2).     In  Havehck  v.  Geddesip)  it 
was  held  that  the  freight  being  earned  monthly,  it  was  due  at  the 
end  of  each  month,  although  the  actual  payment  of  it  was  post- 
poned.    This  is  a  stronger  case ;  for  the  charter-party  contains  no 
stipulation  fixing  or  postponing  the  time  of  actual  payment  of  the 
4Z.  per  day.     The  general  rule  of  law  is,  that  money  is  due  and 
payable  as  soon  as  it  is  earned ;  and  there  is  nothing  to  take  the 
present  *case  out  of  such  general  rule ;  for  there  is  no  condition       [  *4i2  ] 
that  the  vessel  shall  arive  at  her  last  port  of  discharge  before  the 
4/.  per  day  in  respect  of  the  voyage  to  the  Spanish  Main  shall 
become  payable.     The  meaning  of  the  phrase  "per  day"  is,  that 
the  sum  shall  be  payable  day  by  day. 

(Maule,  J. :  The  sum  may  be  payable  for  the  day,  but  not  upon 
the  day.) 

In  Mackrell  v.  Simond  (4)  the  plaintiff  let  his  ship  to  freight  under 
a  charter-party  "by  the  month,  for  such  time  as  she  should  be 
employed  in  performing  a  voyage  from  London  to  Plymouth,  and  the 
island  of  Grenada,  and  from  thence  back  to  London,"  and,  among 
other  things,  covenanted  that  the  vessel  should,  "  in  such  outward 
and  homeward  voyage,  load  and  unload  all  lawful  goods,  and  that 
he  would  pay  all  port  charges  and  pilotage."  The  defendant 
(among  other  things)  covenanted  "  that  the  ship  should  be  dis- 
charged out  of  her  said  monthly  employ  on  the  delivery  of  her 
homeward  cargo  in  London  ;  "  and  also  to  pay  "  to  the  said  owner, 
his  executors,  &c,  in  full,  for  the  freight  and  hire  of  the  said  ship, 
at  the  rate  of  110/.  per  calendar  month,  for  all  such  time  as  the 
said  ship  should  be  taken  up  in  performing  the  voyage  aforesaid, 
to  commence,"  &e.  The  voyage  to  Grenada  occupied  three  months. 
The  ship  being  lost  on  her  return,  the  Court  decided  that  freight 
was  payable  for  three  months,  the  period  of  the  outward  voyage. 
Lord  Mansfield  said,  "  by  express  agreement,  the  parties  may  m^ke 
the  outward  and  homeward  voyage,  one.  Nothing  is  more  common 
than  two  voyages ;  wherever  there  are  two  voyages,  and  one  is 
performed,  and  the  ship  is  lost  in  the  homeward  voyage,  freight 
is  due  for  the  first.    Here  the  outward  and  homeward  voyage  are 

(1)  8  East,  437.  (4)  Abbott  on  Shipping,  333,  5th  ed. 

(2)  20  E.  B.  337  (2  B.  &  Aid.  17).         418,  6th  ed. 

(3)  10  E.  E.  380  (10  East,  555). 


416  1840.     C.  P.     1  MAN.  &  G.  412—414.  [r.r. 


Crozibr      so  called  in  the  charter-party.     The  cargo  is  loaded  outward,  and 
Smith.       the  owner  covenants  to  pay  port  charges  on  the  *outward  voyage. 
[  *±13  ]       The  whole  of  that  voyage  was  completed  :  port  duties  are  incurred 
and  paid.'' 

Channell,  Serjt.,  contra,  was  stopped  by  the  Court. 

Tindal,  Ch.  J. : 

It  appears  to  me  that  we  are  not  called  upon  to  dispute  the 
general  proposition  of  law  which  has  been  adverted  to  by  the 
plaintiff's  counsel.  We  must  construe  this  contract  according  to 
the  language  used  by  the  parties  to  express  their  intention.  It 
seems  to  me  that  the  charter-party  contemplates  only  two  voyages 
— an  outward  and  an  homeward  voyage.  The  outward  voyage  was 
to  Kingston,  or  any  other  port  in  Jamaica  ;  the  homeward,  either 
from  a  port  or  ports  in  Jamaica,  or  from  a  port  on  the  Spanish 
Main,  to  a  port  of  the  United  Kingdom.  It  has  been  contended 
that  the  voyage  to  the  Spanish  Main  was  an  intermediate  voyage ; 
but  it  appears  to  me  that  it  was  only  part  of  the  homeward  voyage. 
This  construction  seems  to  follow  naturally  from  the  words  of  the 
charter-party,  which  provides  that  the  ship,  having  discharged  her 
outward  cargo  in  Jamaica,  "  should  receive  on  board  a  cargo  from 
thence,  or  from  a  port  on  the  Spanish  Main,  if  required."  We  have 
no  more  right  to  treat  the  sailing  from  Jamaica  to  the  Spanish 
Main  as  a  distinct  and  intermediate  voyage,  than  the  going  from 
one  port  to  another  in  Jamaica  in  order  to  complete  the  cargo.  I 
understand  the  meaning  of  the  charter-party  to  be,  that  whatever 
sum  became  payable  for  proceeding  to  the  Spanish  Main,  should 
be  added  to  the  gross  sum  payable  in  respect  of  the  whole  voyage. 
The  payment  of  the  freight  is  thus  provided  for — "250Z.  in  ten 
days  after  sailing  from  Gravesend,  and  7 501.  more  in  two  months 
after  a  right  delivery  of  the  homeward  cargo  at  her  port  of  dis- 
charge in  the  United  Kingdom,  provided  she  be  required  to  proceed 
[  *4U  ]  to  one  port  only  in  Jamaica."  *The  charter-party  then  contem- 
plates the  possibility  of  a  larger  sum  becoming  due,  "and  25Z. 
more  should  she  be  required  to  go  to  two  or  more  ports  in  that 
island."  It  then  provides  for  the  other  contingency  of  the  vessel 
being  sent  to  the  Spanish  Main — "  and  in  case  the  vessel  shall  be 
ordered  to  the  Spanish  Main,  U.  sterling  is  to  be  paid  for  every 
day  after  the  twenty-fifth  day  after  her  arrival  at  Jamaica  until 
dispatched  from  her  loading  port."     As,  in  the  one  event,  the  25/. 
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were  to  be  added  to  the  75(M.  after  the  vessel  arrived  at  her  port  of  Cbozikb 
discharge  in  the  United  Kingdom,  so  I  think  that  the  just  construe-  smith. 
tion  of  the  charter-party  is,  that,  in  the  other  event,  the  41.  per  day 
were  likewise  to  be  added.  I  can  see  nothing  in  the  situation  of  the 
parties  to  make  it  probable  that  their  intention  was,  that  the  home- 
ward freight  should  be  contingent  on  the  safe  arrival  of  the  ship, 
and  that  the  payment  of  the  41.  per  day  for  the  trip  to  the  Spanish 
Main  was  to  be  a  separate  and  immediate  payment.  I  therefore 
think,  as  the  ship  has  never  returned,  that  such  payment  has  not 
become  due,  and  that  our  judgment  must  be  for  the  defendant, 

Coltman,  J. : 

Havelock  v.  Geddes  was  a  very  different  case  from  the  present. 
There,  the  hiring  was  for  twelve  months,  and  for  such  longer  period 
as  the  defendant  should  choose  to  retain  the  ship,  with  a  stipulation 
that  the  freight  should  be  paid  at  certain  specified  intervals.  Being 
a  time  charter,  each  of  the  stipulated  periods  of  payment  was 
naturally  considered  as  if  it  were  a  separate  voyage.  There,  also, 
the  charter-party  contemplated  no  particular  voyage,  but  the  vessel 
was  to  be  under  the  control  of  the  defendants,  and  to  be  dispatched 
whithersoever  they  thought  proper.  Here,  the  charter-party  is  for 
a  voyage  out  and  home,  with  liberty  to  load  the  homeward  cargo 
at  two  or  more  ports  in  Jamaica,  or  at  a  port  on  the  Spanish  Main. 
It  seems  to  me  that  with  *the  exception  of  the  2501.  to  be  paid  in  [  *4is  ] 
ten  days  after  sailing  from  Gravesend,  the  intention  of  the  parties 
was,  that  the  whole  of  the  freight  should  be  payable  only  on  the 
arrival  of  the  vessel  at  her  last  port  of  discharge,  in  conformity 
with  the  general  rule  of  law  with  respect  to  the  payment  of 
freights. 

Erskine,  J. : 

I  do  not  think  that  the  clause  in  question  does  more  than  provide 
for  additional  freight  in  certain  given  events.  If  the  vessel  were 
required  to  proceed  to  one  port  only  in  Jamaica,  750/.  were  to  be 
paid  in  addition  to  the  2507. ;  if  to  two  or  more  ports,  251.  more ; 
and  if  ordered  to  the  Spanish  Main,  41.  per  day  for  the  extra  time 
which  would  be  thereby  occupied.  Though  the  word  "  more  "  does 
not  occur  in  the  clause  relative  to  the  ship's  being  ordered  to  the 
Spanish  Main,  it  is  to  be  understood,  for  the  Court  cannot  avoid 
giving  the  same  interpretation  to  that  clause  as  to  the  others, 
unless  they  see  some  reason  why  it  should  differ  from  the  rest.    No 
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Crozirr  such  reason  has  been  pointed  out  in  the  course  of  the  argument, 
Smith.  and  I  can  discover  no  ground  for  thinking  the  parties  meant  that 
the  4/.  per  day  should  be  paid  immediately,  rather  than  the  25/.  or 
the  demurrage.  It  seems  to  me  that  the  fair  construction  of  the 
charter-party  is,  that  the  whole  freight  was  to  be  paid  on  the  safe 
arrival  of  the  ship  at  her  ultimate  port  of  discharge. 

Maulb,  J. : 

Contracts  like  this  are  to  be  construed  according  to  the  intention 
of  the  parties,  as  it  is  to  be  gathered  from  the  language  they  have 
employed.  The  cases  which  have  been  cited,  so  far  as  they  bear 
upon  the  present,  are  in  favour  of  the  defendant,  as  they  all  go 
to  support  the  proposition,  that  freight  is  not  payable  until  the 
arrival  of  the  ship  at  her  port  of  discharge,  unless  the  contrary  be 
[  **16  ]  expressed.  Freight  is  generally  *payable  only  on  the  arrival  of  the 
vessel,  when  the  merchant  receives  the  goods  on  which  it  is 
charged :  and  the  presumption  is,  should  there  be  any  doubt  as  to 
the  time  of  payment,  that  it  is  not  to  be  paid  until  that  event. 
The  period  at  which  the  freight  is  to  be  paid  under  this  charter- 
party  appears  to  me  to  be  free  from  doubt.  2502.  are  to  be  paid  in 
ten  days  after  sailing  from  Gravesend  ;  7502.  more  in  two  months 
after  a  right  delivery  of  the  homeward  cargo  at  the  port  of 
discharge  in  the  United  Kingdom,  if  the  vessel  is  required  to 
proceed  to  one  port  only  in  Jamaica  ;  775/.  if  to  two  or  more  ports 
there ;  and  the  750/.,  or  775/.,  plus  4/.  per  day,  for  as  many  extra 
days  as  may  be  occupied  by  the  ship  being  ordered  to  the  Spanish 
Main :  the  time  for  payment  of  the  whole  to  be  on  the  arrival  of 
the  vessel  at  her  port  of  discharge.  The  stipulation  as  to  the  250/. 
shows,  that  when  the  parties  intended  that  a  sum  of  money  should 
be  paid  at  a  particular  time,  they  took  care  to  have  it  so  stated. 
It  seems  to  me,  that  the  payment  of  the  4/.  per  day  was  to  be  made 
at  the  same  time  with  the  rest  of  the  freight,  750/.  or  775/.,  as  the 
case  might  be.  To  say  that  this  sum  of  4/.  was  payable  day  by 
day,  is  to  seek  to  introduce  into  the  charter-party  something  which 
is  not  expressed ;  and  I  believe  it  would  have  surprised  both 
parties  if  they  had  been  told  at  the  time  they  entered  into  the 
contract,  that  they  contemplated  doing  any  such  thing. 

Judgment  for  the  defendant. 
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LUCAS   v.   BEACH,   Bart.  (1).  mo. 

(I  Man.  &  G.  417  -426;  S.  C.  1  Scott,  N.  11.  350;  4  Jur.  631.)  J^nelo. 

The  plaintiff  entered  into  an  express  contract  with  a  committee  of  indi-  L  **?  J 
viduals,  associated  together  for  the  purpose  of  obtaining  an  Act  of  Parliament 
for  making  a  turnpike  road,  to  do  certain  work  for  a  specified  sum :  he 
afterwards  caused  his  name  to  be  inserted  in  the  list  of  subscribers  for  two 
shares :  Held,  that  he  was  not  thereby  precluded  from  recovering  upon  such 
express  contract. 

A  minute  of  a  resolution  come  to  by  a  committee,  that  a  tender  for  work 
was  accepted,  is  not  a  minute  or  memorandum  of  an  agreement  requiring 
a  stamp  within  the  55  Geo.  III.  c.  184  (2). 

But  a  minute  of  a  resolution  which  purported,  on  the  face  of  it,  to  be  an 
agreement  that  the  plaintiff  should  have  an  additional  sum  for  the  extra 
trouble  imposed  on  him  by  a  deviation  from  the  original  line  of  road,  and 
which  was  read  over  to  the  plaintiff,  and  was  assented  to  by  him,  requires 
an  agreement  stamp.     Per  Rolfe,  B.  at  Nisi  Prius. 

Assumpsit  for  200/.  for  work  done  and  materials  provided,  and 
journeys  made  by  the  plaintiff,  his  clerks,  agents,  and  servants, 
for  money  paid  for  the  defendant's  use,  and  upon  an  account  stated. 
Pleas :  first,  non  assumpsit ;  secondly,  payment  and  acceptance  of 
100/.  in  full  satisfaction,  and  issue  thereon.  The  plaintiff  by  his 
particulars  of  demand  claimed  the  sum  of  1652.  17*.,  but  gave 
credit  for  50/.  received  on  account. 

At  the  trial  of  the  cause  before  Rolfe,  B.  at  the  last  Wiltshire 
Assizes,  it  appeared  that  on  the  19th  of  October,  1838,  a  public 
meeting,  at  which  the  defendant  presided,  was  held  to  consider  the 
propriety  of  making  a  turnpike  road  from  Amesbury  to  East 
Kennet,  in  the  county  of  Wilts.  Resolutions  were  passed  to  have 
the  line  surveyed ;  a  committee  was  formed  and  an  advertisement 
inserted  in  a  provincial  paper,  inviting  tenders  for  the  survey. 

On  the  24th  the  committee  met,  the  defendant  being  in  the  chair, 
when  the  defendant  gave  in  a  proposal  by  which  he  undertook  "  to 
furnish  a  plan,  admeasurement,  value  of  the  land,  and  an  estimate 
of  the  probable  expense  of  the  proposed  new  line  of  road,"  for  100/. 
This  offer  being  accepted,  the  solicitor  to  the  committee  made  the 
following  minute  of  the  transaction. 

"  Mr.  G.  0.  Lucas  attended  the  meeting,  and  produced  an  estimate  [  *i8  ] 
for  making  the  survey,  maps,  and  admeasurements,  and  a  valuation 
of  the  expenses,  including  the  purchase  of  the  land,  as  required  by 
Parliament,  for  the  sum  of  100/.  on  the  understanding  that  he  is 
to  be  paid  only  for  the  work  done,  if  the  maps  are  not  required  for 
Parliament ;  which  offer  the  committee  accepted. " 

(i)  Cp.   Reynell  v.    Lean's  (1846)   15  (2)  See  now  the  Stamp  Act,  189 1(54  & 

M.  &  W.  517.  55  Vict.  c.  39),  tit. "  Agreement,"— A.  C. 

27—2 
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Lucas  At  the  same  meeting,  the  solicitor  read  over  to  the  plaintiff  the 

Beach.  standing  orders  of  the  Honse  of  Commons,  with  respect  to  the 
introduction  of  road  bills,  and  gave  him  the  map  published  with 
the  orders. 

On  the  14th  of  November  the  committee  met  again,  the  defendant 
in  the  chair,  when  it  was  determined  to  make  a  deviation  from 
the  line  as  originally  proposed,  and  the  following  minute  was 
made. 

"  It  was  agreed  that  there  should  be  a  deviation  in  the  line  of 
road  laid  down  in  Mr.  Bobbins'  plan,  commencing  at  a  stile  between 
Upavon  and  Chisenbury.  in  the  parish  of  Xetheravon,  and  following 
the  direction  of  a  footpath  towards  Upavon,  and  thence  through 
Upavon  to  Hilcott,  thereby  avoiding  the  Devizes  and  Andover  trust ; 
and  that  Mr.  Lucas  be  allowed  an  additional  sum  of  20Z.  for  the 
extra  trouble  he  will  have."  After  the  foregoing  minute  was  made, 
it  was  read  over  to  the  plaintiff,  who  assented  to  it. 

The  requisite  notices  of  the  intention  to  apply  to  Parliament 
were  given  in  the  London  Gazette,  and  in  the  provincial  papers ; 
and  on  the  28th  of  November  another  meeting  of  the  committee 
was  held,  when  it  was  resolved  that  application  should  be  made  to 
Parliament  in  the  ensuing  Session,  for  an  Act  to  form  the  proposed 
turnpike  road,  and  the  solicitors  were  ordered  to  take  the  necessary 
proceedings  for  obtaining  such  Act. 

By  the  standing  orders  of  the  House  of  Commons,  the  plans 
[  M19  ]  and  sections  of  the  proposed  road  were  to  be  'deposited  with  the 
clerk  of  the  peace  on  or  before  the  30th  of  November,  but  the 
plans  only  were  deposited  on  that  day,  the  plaintiff  not  completing 
the  sections  before  the  17th  of  December.  Leave  was  given  by 
the  House  to  bring  in  the  bill,  but  its  further  progress  for  that 
Session  was  stopped  by  reason  of  the  failure  to  deposit  the  sections 
at  the  prescribed  period,  and  also  in  consequence  of  certain 
individuals  not  having  been  served  with  a  notice  in  sufficient  time. 

A  meeting  of  tie  committee  was  convened  on  the  28th  of  March, 
1839,  when  a  report  having  been  made  of  what  had  occurred,  it 
was  resolved  that  proceedings  should  be  taken  to  go  again  before 
Parliament  in  the  next  Session ;  and  the  plaintiff  having  applied 
for  money  on  account,  the  committee  stating  that  they  were  not 
bound  to  pay  him  any  thing  until  satisfied  that  the  maps  and 
sections  were  correct,  agreed  to  pay  him  5(M.  without  prejudice. 
At  a  subsequent  meeting,  the  plaintiff  was  told  by  the  committee 
that  they  would  not  employ  him  any  longer,  and  they  refused  to 


vol.  lvi.]       1840.     C.  P.     1  MAN.  &  G.  419—420.  421 

pay  him  any  further  sum,  on  the  ground  that  his  plans  and  sections       Lucas 
were  so  erroneous  as  to  be  useless.  beach. 

At  the  meeting  of  the  14th  of  November  a  subscription  list  was 
produced,  headed,  "Proposed  new  road  from  Amesbury  to  Kennet. 
List  of  shareholders.  Shares,  251.  each ;  "  and  the  solicitor,  at 
the  request  of  the  plaintiff,  set  down  the  name  of  the  latter  for  two 
shares.  The  plaintiff  never  paid  any  money  on  account  of  such 
shares,  and  no  application  was  ever  made  to  him  to  do  so. 

The  minutes  of  the  24th  of  October  and  the  14th  of  November 
were  both  objected  to,  on  the  part  of  the  defendant,  as  being 
inadmissible  in  evidence  without  being  stamped.  The  learned 
Baron  received  the  former,  but  rejected  the  latter,  on  the  ground, 
that  as  it  purported,  *on  the  face  of  it,  to  be  an  agreement,  and  [  *420  ] 
had  been  read  over  to  the  plaintiff  and  assented  to  by  him,  it  was 
evidence  of  a  contract,  and  required  a  stamp. 

At  the  close  of  the  plaintiff's  case  the  defendant's  counsel  con- 
tended that  he  ought  to  be  nonsuited,  inasmuch  as  he  was  a  partner 
in  the  undertaking.  The  learned  Baron  having,  however,  refused 
to  nonsuit  the  plaintiff,  the  defendant  proceeded  to  call  witnesses 
to  show  that  the  plaintiff's  plans  and  sections  were  incorrect  and 
useless,  and  that  the  latter  had  not  been  finished  within  the  time 
prescribed  by  the  standing  orders  of  the  House  of  Commons. 

The  learned  Judge  gave  it  as  his  opinion  that  the  plaintiff  had 
not  entered  into  any  contract  to  complete  the  plans  and  sections 
within  any  defiiiite  period ;  and,  withdrawing  the  question  of 
partnership  from  the  jury,  left  it  to  them  to  say,  whether  the  work 
was  properly  done  ;  and  if  they  thought  that  the  plaintiff  ought  to 
recover,  what  he  was  entitled  to,  beyond  the  50/.  that  had  been  paid, 
in  respect  of  the  plans  and  sections,  and  of  a  journey  to  London 
made  by  himself  and  clerk. 

The  jury  having  found  their  verdict  for  the  plaintiff,  damages 
80/.,  the  learned  Baron  gave  the  defendant  leave  to  move  to  enter 
a  nonsuit,  if  the  Court  should  think  the  partnership  applied  to  the 
whole  demand  of  the  plaintiff,  or  otherwise  to  reduce  the  verdict  to 
50/.  in  case  it  should  be  held  that  the  partnership  applied  only  to  part. 

Channell,  Serjt.,  in  last  Easter  Term,  moved  accordingly,  and 
contended  that  the  action  could  not  be  maintained,  the  plaintiff 
clearly  being  a  partner  in  the  undertaking.  He  also  submitted 
that  the  minute  of  the  24th  of  October  should  have  been 
stamped ;  but,  when  the  rule  came  on  for  argument,  he  admitted 
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Lucas       that  he  *could  not  sustain  this  objection  after  the  decision  of  the 
Beach.       Court  in  Vaughton  v.  Brine  (l). 

[  '±21  ] 

Talfourd,  Serjt.  now  showed  cause: 

The  first  question  is,  whether  the  plaintiff,  by  the  insertion  of  his 
name  in  the  list  of  subscribers,  became  a  partner  in  the  proposed 
undertaking,  so  as  to  prevent  him  from  maintaining  an  action  for 
the  whole  or  any  portion  of  his  demand.  It  is  submitted  that  by 
Buch  insertion  no  immediate  contract  of  partnership  was  created ; 
for,  strictly  speaking,  there  could  not  be  any  shareholders  in  the 
scheme  until  it  was  sanctioned  by  an  Act  of  Parliament.  The  cases 
of  Holmes  v.  Higgins  (2),  Milburn  v.  Codd(a),  and  Goddard  v. 
Hodges  (4),  cited  when  this  rule  was  moved  for,  may  be  distinguished. 
Holmes  v.  Higgins,  which  was  chiefly  relied  on,  is  essentially 
different  from  the  present  case.  There,  the  plaintiff  had  been  one 
of  the  parties  originally  engaged  in  the  undertaking,  and  one  of  its 
chief  promoters :  here,  the  plaintiff  merely  allowed  his  name  to  be 
put  down  for  two  shares,  a  considerable  time  after  the  scheme  was 
set  on  foot.  It  is  submitted  that  this  case  does  not  fall  within  the 
principle  of  Holmes  v.  Higgins,  but  within  that  laid  down  in  Fox 
v.  Clifton  (5),  founded  upon  the  prior  decisions  of  Viee  v.  Lady 
Anson (6)  and  Dickinson  v.  Valpy(7).  [He  also  cited  Howell  v. 
Brodie  (8),  Wihford  v.  Wood  (9),  and  Young  v.  Hunter  (10).] 

T  424  ]  Channell,  Serjt.,  in  support  of  the  rule : 

The  cases  that  have  been  cited  establish  a  position  which  the 
defendant  is  not  interested  in  disputing.  They  are  all  cases  of 
actions  brought  by  third  parties,  in  which  there  was  no  pretence 
for  saying  that  the  work  was  done  on  the  personal  credit  of  the 
parties  sought  to  be  charged,  who  could  only  be  rendered  liable  by 
reason  of  their  interests  in  the  different  speculations.  It  is  said, 
that  no  partnership  could  be  formed  here  until  the  Act  of  Parliament 
was  obtained :  but  what  is  there  to  prevent  a  number  of  individuals 
from  entering  into  a  partnership  with  the  limited  object,  in  the 
first  instance,  of  procuring  an  Act  of  Parliament,  and  with   an 

(1)  Ante,  p.  376.  (6)  7  B.  &  C.  409;    I  Man.  &  Ry. 

(2)  I  B.  &  C.  74 ;  2  Dowl.  &  Ry.  196.  1 13 ;  3  Car.  &  P.  128  ;  Moo.  &  Mai.  98). 

(3)  7  B.  &  C.  419 ;  1  Man.  &  Ry.  238.  (7)  34  R.  R.  348  ( 10  B.  &  C.  128  ;  5 

(4)  3  Tyr.  209;   1  Or.  &  M.  33.  Man.  &  Ry.  126V 

(5)  31  R.   R.  536  (6  Bing.   776 ;  4  (8)  6  Bing.  N.  0.  44 ;  8  Scott,  372. 
Moore  &  Payne,  676;  9  Bing.  115;  2  (9)  1  Esp.  N.  P.  C.  182. 

Moore  &  Scott,  146).  (10)  13  R.  R.  696  (4  Taunt.  582). 
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ulterior  object  in  view  when  the  Act  has  passed?  Holmes  v.  Lucas 
Higgins  (l)  shows  that  there  may  be  such  a  partnership.  It  was  Beach. 
there  decided,  that  persons  associating  together  and  subscribing 
money,  for  the  purpose  of  obtaining  an  Act  of  Parliament,  are 
partners  in  the  undertaking;  and  it  was  held,  that  a  subscriber,  who 
acted  as  their  surveyor,  could  not  maintain  an  action  for  work  done 
by  him  in  that  character  on  account  of  the  partnership,  against 
the  chairman  of  the  committee,  or  any  of  the  other  subscribers. 
Milbum  v.  Codd  (2)  and  Qoddard  v.  Hodges  (3)  are  to  the  like  effect. 

(Maule,  J. :  The  plaintiff  did  not  become  a  shareholder  till  the 
14th  November :  why  should  he  not  recover  on  the  express  contract 
previously  made  with  him  ?) 

If  the  Court  think  that  there  was  an  express  contract  made  with  the 
plaintiff  before  he  became  a  partner,  which  he  has  performed,  he 
may  perhaps  be  entitled  to  recover  in  respect  of  such  contract. 
But  it  is  submitted,  that  he  is  suing  on  a  quantum  meruit,  and  not 
on  the  express  contract  which  he  never  completed,  and  which  was 
repudiated  by  the  committee. 

TlNDAL,  Ch.  J.  :  [425] 

It  seems  to  me  that  there  is  no  ground  for  entering  a  nonsuit  in 
this  case.  It  appears  that,  on  the  24th  of  October,  the  defendant 
made  an  express  contract  with  the  plaintiff  for  the  performance  of 
certain  work  at  a  specified  price ;  and  that,  on  the  14th  of 
November,  the  plaintiff,  by  taking  two  shares,  became  a  partner 
in  the  undertaking  (4).  The  circumstance  of  the  defendant  then 
becoming  a  partner  does  not  affect  the  express  contract  previously 
made  with  him,  and  he  is  therefore  entitled  to  recover  in  respect  of 
that  contract.  As  regards,  however,  the  further  sum  for  which  the 
jury  found  their  verdict,  as  that  was  for  work  done  subsequently  to 
the  14th  of  November,  and  at  a  time  when  the  defendant  was  a 
partner,  the  case  falls  within  the  principle  of  Holmes  v.  Higgins  and 
Qoddard  v.  Hodges;  and,  consequently,  the  rule  must  be  made 
absolute  to  reduce  the  verdict  to  50/. 

Coltman,  J. : 

There  is  no  difficulty  in  this   case  as   soon   as   the  facts  are 

(1)  1  B.  &  C.  74  ;  2  Dowl.  &  Ry.  196.  a  partnership  is  extra-judicial,  and,  it 

(2)  7  15.  &  C.  419  ;  1  Man.  &  Ry.  238.  seems,  erroneous  :  Lindley  on  Partner- 

(3)  3  Tyr.  209;   1  Cr.  &  M.  33.  ship,  6th  ed.,  18,  19.— F.  P. 

(4)  The  assumption  that  theie  was 
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Lucas       ascertained.     It  is  quite  clear,  that  the  plaintiff  is   entitled   to 
Beach.       recover  on  the  express  contract  made  with  him  previously  to  his 
becoming  interested  in  the  undertaking. 

Erskine,  J. : 

I  also  am  of  opinion,  that  the  plaintiff  is  precluded,  by  becoming 
a  partner  on  the  14th  of  November,  from  recovering  in  respect  of 
any  implied  contract  subsequent  to  that  time.  But  as  he  was  not 
a  partner  when  the  original  contract  was  made  with  him,  he  may, 
notwithstanding  he  became  a  partner  afterwards,  recover  upon  that 
contract. 

Maule,  J. : 

I  also  think  that  the  verdict  should  be  reduced  to  50/.,  and  that 
the  rule  must  be  discharged  so  far  as  relates  to  the  entering  of  a 
nonsuit.  The  plaintiff  having  become  a  partner  on  the  14th  of 
[  *42fi  ]  November  *cannot  recover  for  the  extra  work  afterwards  performed 
by  him.  But  with  respect  to  the  work  done  by  him  under  the  special 
contract,  his  becoming  a  partner  subsequently  in  the  undertaking 
cannot  vary  his  right  to  sue  on  such  contract.  Ab  regards,  however, 
that  portion  of  the  damages  which  were  given,  not  in  respect  of 
the  express  contract,  but  of  the  implied  contract  arising  from  the 
performance  of  services  by  the  plaintiff  after  he  so  became  a 
partner,  it  is  as  clear  that  he  is  not  entitled  to  recover. 

Rule  absolute  accordingly. 


1840.  DOE  n.   BURHIN  v.   CHRISTOPHER   CHARLES 

•^  CHARLTON  (I). 

[  429  ]  (l  Man.  &  G.  429—444 ;  S.  C.  1  Scott,  N.  R.  290.) 

By  a  will  made  before  the  Wills  Act  (7  Will.  IV.  &  1  Vict.  c.  26),  s.  29, 
A.  devises  to  B.  for  life,  remainder  to  the  eldest  son  of  B. ;  but  for  want 
of  such  issue  then  to  the  daughter  or  daughters  of  B.,  share  and  share 
alike,  for  ever ;  but  in  case  B.  should  have  no  issue,  then  to  hold  to  him 
his  heirs  and  assigns  for  ever :  Held,  that  B.  took  an  estate  in  tail  general. 

Ejectment  to  recover  a  freehold  house,  buildings,  and  garden, 
situate  at  Leatherhead  in  the  county  of  Surrey,  which  were 
devised  by  the  will  of  William  Baker  deceased. 

(1)  Approved  in  Andrew  v.  Andrew  (1875)  1  Ch.  D.  410,  412,  45  L.  J.  C'h. 
232.— A.  U. 
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By  consent  (under  8  &  4  Will.  IV.  c.  42,  s.  25),  the  following        Doad. 

TtlTRRTV 

case  was  stated  for  the  opinion  of  the  Court :  tm 

William  Baker,  late  of  the  parish  of  Leatherhead,  in  the  county  Chablton- 
of  Surrey,  peruke  maker,  deceased,  being  seised,  in  fee  simple  in 
possession,  of  the  tenements  in  question,  on  the  24th  January, 
1789,  made  his  will,  which  was  duly  signed  by  him  and  attested  by 
three  witnesses,  and  thereby  devised  the  tenements  in  question  in 
the  following  words  : 

"  I  give,  devise,  and  bequeath  unto  my  loving  wife  Ann,  all  that 
my  messuage  or  tenement,  outhouses,  buildings,  garden,  and 
premises,  with  their  and  every  of  their  appurtenances  whatsoever 
belonging,  situate,  lying,  and  being  in  the  parish  of  Leatherhead 
aforesaid,  and  in  my  own  occupation ;  to  have  and  to  hold  the 
said  messuage  or  tenement,  outhouses,  garden,  and  premises  with 
their  appurtenances,  unto  my  said  wife  Ann,  for  and  during  the 
term  of  her  natural  life ;  and  from  and  after  her  decease,  I  give, 
devise,  and  bequeath  the  aforesaid  messuage  or  tenement,  out- 
houses, garden,  and  premises,  with  their  appurtenances,  unto  my 
brother  Bichard  Baker :  to  have  and  to  hold  the  *said  messuage  [  *-*3o  ] 
or  tenement,  outhouses,  garden,  and  premises  with  their  appur- 
tenances, for  and  during  the  term  of  his  natural  life ;  and  from 
and  after  the  decease  of  my  said  brother,  I  give,  devise,  and 
bequeath  the  aforesaid  messuage  or  tenement,  outhouses,  garden, 
and  premises  with  their  appurtenances,  unto  my  kinsman,  Samuel 
Charlton  of  Croydon,  in  the  county  of  Surrey,  labourer :  to  have 
and  to  hold  the  said  messuage  or  tenement,  outhouses,  garden, 
and  premises  with  their  appurtenances,  unto  my  said  kinsman, 
for  and  during  the  term  of  his  natural  life ;  and  from  and  after 
his  decease,  I  give  and  bequeath  the  said  messuage  or  tenement, 
with  the  premises,  unto  the  eldest  son  of  my  said  kinsman, 
Samuel  Charlton ;  but  for  want  of  such  issue  then  to  his  daughter 
or  daughters,  share  and  share  alike,  for  ever ;  but  in  case  my  said 
kinsman  have  no  issue,  then,  to  hold  to  him,  his  heirs  and  assigns, 
for  ever." 

The  testator  by  his  said  will  devised  other  property  to  his  wife 
in  fee  simple,  and  gave  her  all  the  residue  of  his  real  and  personal 
estate,  and  appointed  her  sole  executrix  of  his  will. 

The  testator  died  in  the  month  of  June,  1799,  having  continued 
to  be  seised  in  fee  simple  in  possession  of  the  tenements  in  ques- 
tion, from  the  time  of  making  his  will  until  his  death.  Upon  the 
said  testator's  death,  his  wife,  Ann  Baker,  then  his  widow,  entered 
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Vok*l       into  possession  of   the  tenements  in  question,  and  continued  in 

r.  such  possession  until  her  death  in  September,  1803.     Upon  her 

Chabltoy.    ,^13    the  said  testator's  brother,  Richard  Baker,  entered  into 

possession  of  the  tenements  in  question,  and  continued  in  such 

possession  till  his  death  in  December,  1804. 

Immediately  after  the  death  of   Richard  Baker,  the  testator's 
kinsman,  Samuel  Charlton,  entered  into  the  receipt  of  the  rents 
and  profits  of  the  tenements  in  question,  and  continued  in  such 
receipt  until  his  death  in  November,  1831. 
[  431  ~  At  the  date  of  the  testator's  will,  and  also  at  the  death  of  the 

testator,  the  said  Samuel  Charlton  had  the  following  children,  his 
lawful  issue,  living  at  the  said  times  respectively,  namely,  Thomas 
Charlton,  bis  eldest  son,  Henry  his  second  son  (under  whom  the 
defendant  claims  title),  and  two  daughters.  The  second  son,  Henry, 
and  the  two  daughters,  survived  their  father. 

The  said  Thomas  Charlton  died  in  the  month  of  October,  1811, 
in  the  lifetime  of  his  father  Samuel  Charlton,  leaving  three  chil- 
dren, namely,  Sarah,  now  the  wife  of  James  Philips,  Anne,  other- 
wise Anna,  now  the  wife  of  Benjamin  Bullard,  and  Mary,  now  the 
wife  of  Edward  Smith. 

All  those  three  children  of  Thomas  Charlton  were  living  at  the 
death  of  Samuel  Charlton,  and  are  now  living,  and  they  and  their 
husbands  by  the  proper  means  adapted  to  the  conveyance  of  free- 
hold estates  by  femes  coverts,  conveyed  the  tenements  in  question 
to  the  lessor  of  the  plaintiff. 

Immediately  upon  the  death  of  Samuel  Charlton,  his  second  son, 
Henry  Charlton,  entered  into  possession  of  the  tenements  in 
question,  and  continued  in  such  possession  until  his  death  in 
January,  1838,  intestate,  leaving  the  defendant,  his  eldest  son  and 
heir-at-law. 

On  the  death  of  Henry  Charlton,  the  defendant  entered  into  and 
has  ever  since  been  in  possession  of  the  tenements  in  question. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under 
the  circumstances  stated,  the  lessor  of  the  plaintiff  was  entitled  to 
recover,  in  the  said  action  of  ejectment,  the  tenements  in  question  (l). 

(1)  The  points  marked  for  argument  expectant  on  the  deaths  of  the  said 

were :  testator's  widow  Ann  Baker,  and  his 

For  the  lessor  of  the  plaintiffs :  that  brother  Richard  Baker ;  or  that  Thomas 

under  the  said  will,  the  testator's  kins-  Charlton,  the  eldest  son  of  the  said 

man,  Samuel  Charlton,  took  an  estate  Samuel  Charlton,  took  an  estate  tail 

tail,  or  other  estate  of  inheritance,  in  or  other  estate  of  inheritance  in  the 

the  tenements  in  question,  immediately  tenements   in    question,   immediately 
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Stephen,  Sent.,  for  the  lessor  of  the  plaintiff :  Dob  d. 

Burbin 

It  is  submitted,  in  the  first  place,  that  Samuel  Charlton  took  an  *• 

Ohablton 

estate  tail  under  the  will  in  question.     The  Court  is  aware  that  the       r  432  t 

effect  of  the  words  "  for  want  of  such  issue,"  which  occur  in  this 

will,   has   been   materially  altered  and  restricted   by   the  recent 

statute  7  W  ill.  IV.  &  1  Vict.  c.  26,  s.  29.     Although  that  Act  does 

not  apply  to  the  present  will,  it  confirms  the  position  which  is  to 

be  deduced  from  all  the  authorities,  that  these  words  import  an 

indefinite  failure  of  issue,  and   that   their  operation  was  to  give 

Samuel  Charlton  an  estate  tail.     The  rule  is  clearly  laid  down, 

that  where  a  will  contains  an  antecedent  devise  to  all  the  children 

of  a  party,  for  an  estate  of  inheritance,  the  term  "  issue  "  in  the 

devise  over  does  not  import  an  indefinite  failure  of  issue,  but  refers 

to  the  issue  before  mentioned  :  2  Powell  on  Devises,  by  Jarman, 

p.  537.     The  reason  of  the  rule  is  evident,  for  as  all  the  children 

will  take  under  the  antecedent  devise,  there  is  no  necessity  to  give 

the  word  issue  a  larger  meaning.     But  where  all  the  children  are 

not  mentioned  in  the  preceding  devise,  the  word  "  issue  "  cannot 

be  held  to  be  referential  to  the  objects  before  named,  as  in  that 

case  some  of  the  children  would  be  omitted  :  Ibid.,  p.  551,  552. 

In  this  will  the  antecedent  devise  only  embraces  the  eldest  son  and 

the  daughters,  and  such  eldest  son  is  apparently  only  to  take  for 

life ;    consequently,  the  word  "  issue "  cannot  be  understood  as 

referring  to  him  and  the  *daughters,  as  by  that  construction  no       [  ^33  ] 

provision  would  be  made  for  a  second  or  any  other  Bons,  or  for  the 

issue  of  the  eldest  son.     The  present  case  is  to  be  argued  rather 

on  principle  than  on  authority,  as  there  is  no  case  precisely  in 

point,  although   there  are   several  which  bear  strongly  upon   it. 

In  Doe  d.  Bean  v.  Halley  (1),  where  the  testator  devised  to  his 

nephew  A.  and  his  assigns  for  life,  and  after  his  decease  to  the 

eldest  son  of  A.,  and  the  heirs  of  such  eldest  son,  upon  condition 

that  such  eldest  son  be  christened  and  called  by  the  name  of  F., 

"  and  in   default   of  issue   male  of  his   said  nephew,,,  unto  his 

nephew  B.,  and  his  eldest  son  in  like  manner,  and,  for  want  of 

such  issue,  to  the  devisor's  own  right  heirs ;  it  was  held  that  A. 

took  an  estate  for  life,  remainder  to  his  eldest  son  in  tail  male, 

expectant  on   the  deaths  of  the  said  testator's  kinsman,  Samuel  Charlton, 

Ann  Baker,  Richard  Baker,  and  Samuel  living  at  Sam  tiers  decease  (viz.  Henry, 

Charlton.  the  defendant's  father),  in  tail  or  in 

For  the  defendant:  that  the  estate  fee-simple, 

vested  in  the  eldest  or  only  son  of  the  (1)  8  T.  K.  o. 
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doe  d.        with  remainder  to  A.  hi  tail  male.     That  case  is  so  far  apposite  to 

*.  the  present,  that  the  estate  of  inheritance  given  to  the  eldest  son 

Charlton.    qj  ^  wag  cu|.  ^0Vfn  fa  an  estate  tail  to  effectuate  the  testator's 

general  intention,  that  all  the  male  issue  of  A.  should  take  before 
B.  and  his  issue.  So  here,  if  it  be  held  that  Samuel  Charlton  took 
an  estate  in  tail  general,  effect  will  be  given  to  the  whole  devise ; 
for. this  testator  evidently  had  in  his  view  the  devolution  of  an 
estate  tail,  and  meant  that  the  eldest  son  from  time  to  time  should 
take  before  the  daughters ;  the  sons  being  to  succeed  according 
to  the  law  of  primogeniture,  and  the  daughters  as  tenants  in 
common.  In  Stanley  v.  Lennard  (l)  lands  were  devised  to  trustees 
in  fee,  upon  trust  to  permit  S.  L.,  the  eldest  of  testator's  two 
natural  children,  to  receive  the  rents  for  his  life,  and  after  his 
decease  to  permit  the  eldest  son  of  S.  L.,  and  the  issue  male  of 
such  eldest  son,  to  receive  the  same ;  and,  for  want  of  issue  of  the 
said  S.  L.,  to  permit  testator's  second  son,  &c. ;  and  the  testator 
[  *434  ]  directed  that  *his  son  S.  L.  should  have  the  use  of  his  pictures  for 
his  (S.  L.'s)  life,  and  after  his  decease  to  his  issue,  and  the  issue 
of  his  issue,  and  for  default  of  issue  of  S.  L.,  then  to  T.,  &c.  It  was 
held,  by  Lord  Northington,  that  S.  L.  took  an  estate  tail  under 
the  will  by  necessary  implication.  In  Wight  v.  Leigh  (2)  a  testatrix 
devised  all  her  real  estates  in  Surrey  to  her  husband  J.  C,  in  case 
he  survived  her,  during  his  life ;  and  after  her  husband's  decease, 
she  gave  the  said  Surrey  estate  to  the  plaintiff,  and  after  his  death 
she  gave  the  same  to  his  first  and  other  sons,  and,  in  default  of 
male  issue,  then  she  gave  the  said  estates  unto  the  eldest  and  other 
daughters  of  the  plaintiff,  and  to  their  heirs  male  for  ever,  on 
condition  that  they  should  take  the  name  of  W.  and  no  other.  Sir 
W.  Grant  held  that  the  plaintiff  took  an  immediate  estate  tail. 
That  case  approaches  closely  to  the  present ;  there  being  an 
express  devise  to  the  first  and  other  sons,  notwithstanding  which  it 
was  ruled,  in  effect,  that  they  only  took  through  the  father  as 
tenant  in  tail.  In  Recce  v.  Steel  (3)  a  devise  to  A.  for  life,  and  to 
her  heirs,  the  issue  of  her  body,  for  ever,  for  their  lives,  and  in 
case  A.  has  no  son,  then  to  her  eldest  daughter,  followed  by  a 
proviso  containing  a  devise  over  if  A.  left  no  issue,  or  they  should 
become  extinct,  was  held  to  create  an  estate  tail  in  A.  In  Parr  v. 
Swindcls  (i)  a  gift  of  real  estate  to  A.  for  life,  with  remainder  to  her 
children  as  tenants  in  common,  and  in  case  A.  should  die  without 

vl)  1  Edon,  87.  (3)  29  R.  R.  88  (2  Sim.  233). 

(2)  10  li.  R.  120  (10  Ves.  5(34).        (4)  28  R.  R.  90  (4  Rubs.  283). 
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leaving  lawful  issue,  then  over,  was  held  to  be  a  gift  to  A.  for  life,        doe  d. 

with  remainder  to  her  children  for  life,  with  remainder  to  A.  in       Bu^RIN 

tail.     In  Doe  d.  Dacre  v.  Dacre  (l),  it  was   held  that  the  words    Charlton. 

"  in  default  of  such  sons  "  were   to   be  understood  as   meaning 

"  failing  the  limitation  to  the  sons."     The  cases  all  show  that  the 

Courts,  in  giving  *effect  to  the  words  "in  default  of  issue,"  have       [  *435  ] 

not  hesitated   to   interfere   with   the    preceding    limitations.      In 

Doe  d.  Bland  ford  v.  Aplin  (2)  a  devise  to  "  A.  for  life,  and  after  his 

decease  to  and  amongst  his  issue,  and  in  default  of  issue,"  then 

over,  was  held  to  give  A.  an  estate  tail.     Mortimer  v.  West  (a)  is  to 

the  same  effect. 

Secondly,  at  all  events  Thomas  Charlton,  the  eldest  son  of  Samuel, 
took  an  estate  of  inheritance  in  fee  simple.  Supposing  the  Court 
to  reject  the  construction  that  the  words  "  for  want  of  such  issue," 
give  an  estate  tail  to  Samuel  Charlton — then  those  words  import 
a  contingency,  and  mean  that  in  the  event  of  there  being  no  eldest 
son  of  Samuel  Charlton  living  at  the  death  of  the  testator,  the 
estate  shall  go  to  the  daughters ;  consequently,  the  eldest  son 
would  take  a  fee  by  implication.  Where  lands  are  devised  to  a 
party  with  a  limitation  over  in  case  he  die  under  twenty-one,  he  is 
heM  to  take  a  fee  by  implication  :  2  Powell  on  Devises,  by  Jarman, 
895.  And  the  rule  was  decided  to  be  the  same  where  the  limita- 
tion over  was  in  the  event  of  death  under  eighteen  years  :  Doe  d. 
Elsmore  v.  Coleman  (4).  The  same  doctrine  is  to  be  found  in 
Frogmorton  d.  Bramstone  v.  Hoi  yd  ay  (5). 

Atcherley,  Serjt.  for  the  defendant : 

It  is  contended,  that  under  the  will  in  question,  Samuel  Charlton 
took  an  estate  in  tail  male,  with  remainder  to  his  daughters,  as 
tenants  in  common,  in  tail  general,  remainder  to  Samuel  Charlton 
in  tail  general,  with  an  ultimate  remainder  to  him  in  fee ;  and 
that  on  his  death  the  estate  devolved  on  Henry  the  second  son, 
under  such  estate  tail  male,  to  the  exclusion  of  the  daughters  of 
the  eldest  son.  It  evidently  was  the  intention  of  the  devisor,  first, 
that  all  the  issue  of  Samuel  Charlton  should  take  under  the  devise; 
*and,  secondly,  that  the  male  issue  should  succeed  before  the  [  *436  ] 
female ;  and  to  effectuate  the  latter  intention,  the  word  son  in  this 
will  is  to  be  construed  as  a  word  of  limitation,  and  as  synonymous 

(1)  4  R.  R.  607  (1  Bos.  &  P.  250).  4)  6  Price,  179. 

(2)  2  R.  R.  337  (4  T.  R.  82).  (5)  3  Burr.  1618. 

(3)  29  R.  R.  104  (2  Sim.  274). 
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DoBd.        with  male  issue.     In  BifieltVs  case  (t),  under  a  devise  to  A.,  and 

BlIRRIN 

Tm  if  he  died  not  having  a  son,  the  word  "  son  "  was  taken  to  be  used 

Charlton.  a8  nomen  collectirum,  and  the  devise  was  held  to  be  an  estate  tail. 
So,  in  Milliner  v.  Robinson  (2),  where  a  testator  devised  to  his 
brother  J.,  and  if  he  should  die  having  no  son,  that  the  land 
should  remain  over,  it  was  held  that  J.  had  an  estate  tail.  In 
Robinson  v.  Robinson  (3)  the  testator  devised  his  real  estate  to 
L.  H.  for  and  during  the  term  of  his  natural  life,  and  no  longer, 
provided  he  altered  his  name  and  took  that  of  Eobinson,  and  lived 
at  his  house  at  B.,  and  after  his  decease  to  sueh  son  as  he  should 
have,  lawfully  to  be  begotten,  taking  the  name  of  Eobinson,  and 
for  default  of  such  issue,  then  over  to  W.  R.  in  fee ;  and  after 
willing  that  W.  R.  might  present  whom  he  pleased  to  any  vacancy 
in  any  of  the  testator's  presentations  during  his  (W.  R.'s)  life,  and 
that  bonds  of  resignation  should  be  given  in  favour  of  W.  R.'s 
children  who  were  designed  for  holy  orders ;  and  after  the  same 
should  be  disposed  of  as  aforesaid,  then  the  testator  gave  the  per- 
petuity of  the  presentations  to  the  said  L.  H.  in  the  same  manner 
and  to  the  same  uses  as  he  had  given  his  estates.  The  Judges  of 
the  Court  of  King's  Bench  (4),  on  a  case  sent  to  them  by  Lord 
Hardwickb,  certified  their  opinion  that  L.  H.  "  must  by  necesSary 
implication,  to  effectuate  the  manifest  general  intention  of  the 
testator,  be  construed  to  take  an  estate  in  tail  male."  The  Lords 
[  '437  ]  Commissioners  who  succeeded  Lord  Hardwickb  in  the  *custody  of 
the  seals,  confirmed  this  certificate  ;  and  their  decree  was  affirjned 
after  great  consideration  in  the  House  of  Lords  (5).  In  Mellish 
v.  Mellish  (6)  the  devise  was  in  these  words:  "  Ham  els  to  go  to 
my  daughter  C.  M.  as  follows  ;  in  case  she  marries  and  has  a  son, 
to  go  to  that  son ;  in  case  she  has  more  than  one  daughter  at  her 
death,  or  her  husband's  death,  and  no  son,  to  go  to  the  eldest 
daughter  ;  but  in  case  she  has  but  one  daughter,  or  no  child  at  that 
time,  I  desire  it  may  go  to  ray  brother  W.  M."  In  a  subsequent 
part  of  the  will  the  testator  added,  "  Mrs.  P.  to  receive  2(XH.  a  year 
from  C.  M.  during  the  life  of  Mrs.  P."  On  a  case  sent  to  the 
King's  Bench  by  the  Lord  Chancellor,  that  Court  certified  "  that 
C.  M.  took  an  estate  in  tail  male  with  a  reversion  in  fee,  (she  being 
heir-at-law),  subject  to  other    estates    created  by  the  will."     In 

(1)  Cited  by  Hale,  Ch.  J.  in  King  (5)  3  Br.  P.  C.  180;  Toml.  ed.  under 
v.  Melting,  1  Ventris,  231.  the  name  of  Robinson  v.  Hicks. 

(2)  Sir  F.  Moore,  682.  (6)  26  R.  R.  436  (2  B.  &  C.  520 ;  3 

(3)  2  Ves.  Sen.  225 ;  3  Atk.  736.  Dowl.  &  Ry.  804). 

(4)  1  Burr.  38. 
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Chorlton  v.  Craren  (l)  the  devise  was  to  T.  C.  during  his  life,  with        Dob  d. 

BlTRKTN 

remainder  to  his  first  son  in  tail  male  lawfully  begotten,  severally  t<. 

and  successively,  and  for  want  of  such  issue  either  of  his  son  T.  C.     Charlton' 

and  his  son  J.  C,  then  the  testator  devised  to  his  daughters  and 

their  children  share  and  share  alike,  to  be  held  to  them  and  their 

heirs  for  ever  as  tenants  in  common,  and  not  as  joint  tenants :  it 

was  held  that  T.  C.  took  an  estate  in  tail  male  (2).    Doe  d.  Garrod 

v.  Garrod  (3)  is  a  very  strong  case.     There,  under  a  devise  to  the 

son  of  T.  G.,  and  to  his  eldest  son,  if  he  had  one,  but  if  no  son  then 

over,  it  was  held  that  the  son  of  T.  G.  took  an  estate  tail  male.     In 

Dubber  v.  Trollop  (4),  where  the  testator  having  five  sons,  devised  the 

manor  of  C.  to  his  *eldest  son  William  for  life,  and  after  his  decease,       [  *438  ] 

to  the  first  heir  male  of  his  body ;  it  was  held  that  William  was 

tenant  in  tail.     Fitzgerald  v.  Leslie  (5)  is  to  the  like  effect.     80  in 

Langley  v.  Baldwin  (6)  a  testator  devised  certain  lands  to  A.  for 

life,  with  power  to  jointure,  and  after  his  death  to  the  first  son 

of  A.  in  tail,  and  so  on  to  the  sixth  son  only,  and  then  devised  that 

if  A.  should  die  without  issue  male,  the  land  should  remain  to  J.  C. 

It  was  held  that  A.  took  an  estate  tail,  as  there  was  no  limitation 

beyond  the  sixth  son,  and  there  might  be  a  seventh,  who  was  not 

meant  to  be  excluded.     In  this  case,  if  Samuel  Charlton  be  not 

considered  as  taking  an  estate  in  tail  male,  the  gift  to  the  daughters  is 

quite  unnecessary,  for  they  would  take,  as  a  matter  of  course,  under 

an  estate  in  tail  general.    The  very  devise  to  the  daughters  therefore 

shows  that  the  preceding  devise  was  intended  to  be  an  estate  in  tail 

male.     It  is  clear  that  the  male  issue  was  to  be  preferred. 

(Maule,  J. :  It  is  clear  that  the  sons  were  to  be  preferred  to  the 
daughters,  but  that  intention  would  be  accomplished  by  giving 
Samuel  Charlton  an  estate  in  tail  general.) 

It  is  submitted  that  the  true  construction  of  this  will  is,  that  he 
took  an  estate  in  tail  male,  with  remainder  to  his  daughters  as 
tenants  in  common  in  tail  general,  with  remainder  to  himself  in 
tail  general,  nearly  approximating  to  the  form  of  settlement  given 
in  2  Saunders  on  Uses,  157,  158. 

(1)  Cited  by  Preston,  arguendo,   in  (3)  36  R.  R.  488  (2  B.  &  Ad.  87). 
Mellish  v.  MeUUk,  26  R.  R.  439.  (4)  Cited  in  Mi  n  ahull  v.  Mimhull, 

(2)  In  2  B.  &  C.  524,  it  is  only  stated      1  Atk.  412. 

generally  that  T.  C.  took  an  estate  tail;  (5)  3  Br.  P.  C.  154,  Toml.  ed. 

but  in  3  Dowl.  &  Ry.  808,  it  is  said  to  (6)  1  Eq.  Ca.  Abr.  185,  pi.  29 ;    1 

have  been  held  that  he  took  as  tenant  Ves.  Sen.  292 ;  S.  C.  cited  I  P.  Wms. 

in  tail  male.  759. 
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DoEd.  Stephen,  Serjt.  in  replv: 

Burrin 

v-  There  is  no  pretence  for  saying  that  this  testator  meant  to  make 

Charlton 

a  strict  settlement.  If  that  had  been  so,  there  ought  to  have  been 
cross  remainders  among  the  daughters  in  order  that  the  whole  of 
[  *439  ]  the  estate  might  go  over  at  the  same  time ;  and  *the  omission  of 
such  cross  remainders  shows  clearly  that  it  was  not  intended  to 
devolve  in  the  manner  suggested  by  the  other  side.  All  the 
authorities  which  have  been  cited  on  the  part  of  the  defendant, 
with  the  exception  of  Chorlton  v.  £  raven,  are  cases  of  a  devise  to  a 
son  generally,  and  not  to  an  eldest  son,  as  here.  With  respect 
to  ChorlUm  v.  Craven,  it  is  observed  in  2  Powell  on  Devises,  by 
Jarman,  535,  that  "  the  case  is  much  too  briefly  stated,  to  enable 
us  to  draw  any  satisfactory  conclusion  from  it."  The  construction 
contended  for  on  the  other  side  cannot  be  adopted  without  throwing 
aside  the  devise  to  the  eldest  son.  Although  an  estate  tail  may 
sometimes  be  inferred,  no  authority  can  be  produced  for  giving 
successive  estates  tail  to  the  same  person,  as  suggested  on  the  part 
of  the  defendant. 

Tindal,  Ch.  J. : 

This  case,  as  it  appears  to  me,  depends  on  whether  we  are 
authorised  to  interpret  the  words  which  first  occur  in  the  will, 
"  for  want  of  such  issue  "  to  mean,  "  for  want  of  such  issue  male ;  " 
for  if  not,  we  cannot  introduce  into  the  devise  the  estate  in  tail 
male  contended  for  on  behalf  of  the  defendant.  It  is  not  denied 
that  the  words  at  the  end  of  the  devise,  "  in  case  my  said  kinsman 
have  no  issue,"  are  sufficient  to  give  an  estate  in  tail  general  by 
implication  to  Samuel  Charlton.  That  we  may  see  whether  the 
words  relied  on  by  the  defendant  will  create  an  estate  in  tail  male, 
we  must  look  at  the  order  in  which  they  occur  in  the  will.  The 
testator,  after  giving  life  estates  to  his  wife  and  brother,  devises  as 
follows:  "and  from  and  after  the  decease  of  my  said  brother,  I 
give  &c.  the  aforesaid  messuage,  &c,  unto  my  kinsman,  Samuel 
Charlton,  of  &c.  to  have  and  to  hold,  &c.  for  and  during  the  term 
of  his  natural  life ;  and  from  and  after  his  decease,  I  give  and 
bequeath  the  said  messuage,  &c.  to  the  eldest  son  of  my  said 
[  *44o  ]  kinsman,  Samuel  Charlton ;  but  for  want  of  such  *issue,  then  to 
his  daughter  or  daughters,  share  and  share  alike  for  ever."  Prima 
facie  the  devise  being  to  the  eldest  son  alone,  the  words  "  for  want 
of  such  issue,"  would  not  of  themselves  imply  an  indefinite  failure 
of  issue.     It  appears  to  me,  that  in  no  case  cited,  with  the  exception 
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of  Chorlton  v.  Craven,  has  there  been  that  strict  reference  to  one        Doe  d. 
single   individual,  which   occurs   in   this  will.     In  ByfieUVs  case,  v, 

there  was  no  devise  to  any  particular  son.  So  in  Milliner  v.  Robinson,  •  Chablton« 
the  devise  was  general,  being  to  the  testator's  brother  John,  and  if 
he  died,  "  having  no  son  "  then  over.  So  in  Robinson  v.  Robinson, 
the  devise  was  not  to  any  particular  son  of  L.  H.,  but  "  to  such 
son  as  he  should  have."  Again  in  Hellish  v.  Hellish,  the  testator 
does  not  refer  to  any  particular  son  of  his  daughter,  but  says,  "  in 
case  she  marries  and  has  a  son,  to  go  to  that  son."  In  Doe  d. 
Oar  rod  v.  Garrod  there  were  terms  which  pointed  so  clearly  to  an 
estate  in  tail  male,  that  there  could  be  no  doubt.  In  Chorlton  v. 
Craven,  where  the  devise  was  to  J.  C.  during  his  life,  with  remainder 
to  his  first  son  in  tail  male  lawfully  begotten,  severally  and  succes- 
sively ;  in  holding  that  T.  C.  took  an  estate  tail,  considerable  weight 
was  probably  attached  to  the  expressions  "  severally  and  succes- 
sively." In  this  case  the  estate  is  limited  and  confined  by  the 
terms  of  the  will  to  the  eldest  son,  and  the  devise  proceeds,  "  but 
for  want  of  such  issue  then  to  his  daughter  or  daughters,  share  and 
share  alike,  for  ever  ;  but  in  case  my  said  kinsman  have  no  issue, 
then  to  hold  to  him,  his  heirs  and  assigns  for  ever."  I  must  say 
that  it  would  be  a  very  cumbrous  interpretation  of  this  devise,  if 
we  were  first  to  imply  an  estate  in  tail  male  in  Samuel  Charlton, 
and  afterwards  to  ingraft  upon  that  an  estate  in  tail  general.  It 
appears  to  me  that  the  proposition  contended  for  by  the  defendant 
is  not  borne  out  by  the  cases  which  have  been  cited,  and  *our  [  *ui  ] 
judgment  must  therefore  be  for  the  lessor  of  the  plaintiff. 

Coltman,  J. : 

It  seems  to  me  that  the  words,  "  but  in  case  my  said  kinsman 
have  no  issue,  then  to  hold  to  him,  his  heirs  and  assigns  for  ever," 
authorise  us  in  saying  that  Samuel  Charlton  took  an  estate  tail 
under  this  will.  The  effect  of  such  a  construction,  undoubtedly,  is 
to  make  the  intermediate  devises  to  the  eldest  son  and  daughters 
inoperative;  but  the  cases  of  Doe  d.  Blandford  v.  Aplin(i),  and 
Reece  v.  Steel  (2),  show  that  the  implication  arising  from  those 
words  is  so  strong  as  to  get  over  any  difficulty  of  that  kind.  Doe  d. 
Blandford  v.  Aplin  was  a  very  strong  case :  there  the  devise  was 
"to  A.  for  life;  and  after  his  decease,  to  and  amongst  his  issue; 
and  in  default  of  issue,"  then  over;  and  the  effect  of  holding  that 
A.  took  an  estate  tail  was  completely  to  alter  the  operation  of  the 

(1)  2  R.  R.  337  (4  T.  R.  82).  (2)  29  R.  R.  68  (2  Sim.  233). 
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Doe  d.       devise  to  his  issue.     So,  in  Reece  v.  Steel,  where  the  devise  was  to 
r.  A.  for  life,  and  to  her  heirs,  the  issue  of  her  body,  for  ever,  for 

Charlton.  •  tjjejr  lives,  and  in  case  A.  had  no  son,  then  to  her  eldest  daughter, 
followed  by  a  proviso  containing  a  devise  over  if  A.  left  no  issue,  or 
they  should  become  extinct ;  the  effect  of  holding  that  A.  took  an 
estate  tail,  would  be  to  give  the  estate  to  all  the  daughters,  contrary 
to  the  express  intention  of  the  testator.  Assuming  that  Samuel 
Charlton  took  an  estate  tail  under  this  will,  the  only  question  is, 
whether  it  was  an  estate  in  tail  general,  or  in  tail  male.  It  appears 
to  me,  that  the  distinction  pointed  out  by  my  brother  Stephen,  and 
adopted  by  my  Lord  Chief  Justice,  is  well  founded ;  that  the  cases 
in  which  the  word  "  son  "  has  been  held  to  give  an  estate  in  tail 
male,  were  cases  where  "son"  was  used  indefinitely,  and  not  as 
[  *W2  J  here,  with  *reference  to  a  particular  son.  The  only  exception  is 
Chorlton  v.  Craven,  where  the  words  of  the  devise  were  very 
peculiar,  and  if  it  had  been  held  in  that  case,  that  Thomas  Chorlton 
took  an  estate  in  tail  male,  I  should  have  said,  that  the  terms  of 
the  devise  naturally  led  to  that  conclusion.  But  if  we  are  to  infer 
from  the  statement  in  Barnewall  and  Cress  well' 8  Beports  (l),  that 
Thomas  Chorlton  was  held  to  take  an  estate  in  tail  general,  the 
case  is  no  authority  for  the  position  contended  for  on  the  part  of  the 
defendant.  Much  inconvenience  would  result  from  the  construction 
attempted  to  be  put  upon  this  devise  by  my  brother  Atcherley. 
It  would  give  an  estate  by  descent  to  the  sons,  and  by  purchase  to 
the  daughters :  and  no  authority  has  been  adduced  to  warrant  us  in 
implying  two  estates  tail  in  the  same  person,  as  has  been  suggested. 

Erskine,  J. : 

If  the  Court  had  been  left  to  ascertain  the  intention  of  the 
testator  from  the  will  itself,  without  reference  to  the  cases  on  the 
subject,  it  might  not  have  been  easy  to  say  what  his  intention  was, 
so  as  to  give  precise  effect  to  the  terms  employed.  For  it  would  be 
difficult  to  determine  with  certainty  whether  he  meant  the  estate 
to  go  from  the  eldest  son  of  Samuel  Charlton  to  the  daughters,  or 
that  the  second  son  should  take  it  before  it  went  to  the  daughters. 
I  should  have  said,  however,  looking  at  the  will  alone,  that  he 
intended  that  Samuel  Charlton's  eldest  son  should  take  upon  his 
father's  death,  and  then  his  children,  and  then  that  the  second  son 
and  his  children  should  succeed,  and  in  default  of  the  sons  leaving 
issue,  that  the  estate  should  go  to  the  daughters.     If  that  were 

(1)  2  B.  &  C.  524,  but  see  ante,  p.  431,  n.  (2). 
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so,  the  effect  would  be  to  give  to  Samuel  Charlton  an  estate  in  tail       Dou  a. 

ft  IT  R.R.  r  V 

general.     But  there  are  in  this  will  words  to  which  the  Courts  r# 

*have  attached  a  definite  meaning,  namely,  "  in  case   my  said    CHAllLT0N- 

kinsman  have  no  issue,  then  to  hold  to  him,  his  heirs  and  assigns,       L 

for  ever."     These   words,  when  found  unaccompanied   by  other 

expressions  to  control  them,  have  been  held  to  confer  an  estate  tail 

generally.     Other  words  may  be  used  in  a  will,  of  a  qualifying 

character,  so  as  to  show  the  Court  that  the  testator  did  not  mean 

to  give  simply  an  estate  tail.    The  question,  therefore,  is,  whether 

there  are  any  words  in  this  devise  that  will  qualify  the  clause  I 

have  quoted,  and  create  an  estate  in  tail  male  and  not  in  tail 

general.     Now  the  limitations  after  the  death  of  Samuel  Charlton 

are  "  to  his  eldest  son,"  and  "  for  want  of  such  issue "  to  his 

daughters ;  and  it  is  said,  on  the  part  of  the  defendant,  that  the 

latter  words  clearly  refer  to  male  issue,  and  consequently  confer 

an  estate  in  tail  male ;  and  a  number  of  authorities  have  been 

cited  to  show  that  the  Courts  have  given  such  an  interpretation  to 

similar  language.     In  all  those  cases,  however,  with  one  exception, 

the  devise  was  to  a  son  generally,  and  not  to  any  son  specifically. 

From  the  note  of  Charlton  v.  Craven  it  does  not  appear  whether 

the  party  was  held  to  take  an  estate  in  tail  male ;  but,  if  it  had 

been  so  decided,  there  were  words  in  the  devise  which  seem  to  point 

to  such  "an  estate  rather  than  to  an  estate  in  tail  general.     In 

Doe  d.  Garrod  v.  Garrod  there  was  a  manifest  intention  that  the 

estate  should  go  to  the  male  issue  only.     In  all  the  other  cases 

cited,  an  intent  to  give  the  estate  to  the  sons  generally  was  clearly 

indicated.     Here,,  the  testator  has  expressly  limited  the  estate  to 

the  eldest  son  of  Samuel  Charlton,  and,  in  default  of  such  issue, 

has  given  it  to  the  daughters ;  which,  according  to  the  construction 

of  the  defendant,  would  entitle  them  to  take  before  the  daughters  of 

the  eldest  son.     I  think  we  cannot  infer  that  the  testator  had  such 

an  intention,  but  that  the  *better  construction  of  the  devise  is       [  *m  ] 

that  Samuel  Charlton  took  an  estate  in  tail  general. 

Maulb,  J. : 

I  am  of  opinion  that  Samuel  Charlton  took  an  estate  in  tail 
general.  It  is  agreed  on  both  sides  that  an  estate  tail  is  to  be 
implied  in  him  from  the  concluding  clause  in  the  will,  notwith- 
standing that  there  is  a  previous  express  devise  to  him  for  life. 
But  it  is  contended,  on  the  part  of  the  defendant,  that  in  addition, 
and  prior,  to  such  an  estate  in  tail  general,  an  estate  in  tail  male  is 

28— a 
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Doe  d.       given ;  and  for  this  position  the  defendant  relies  on  the  limitation 
v  "  unto  the  eldest  son  of  my  said  kinsman,  Samuel  Charlton ;  but 

Charlton.  for  want  0f  such  issue,  then  to  his  daughter  or  daughters,"  which 
words,  it  is  argued,  are  sufficient  on  the  authority  of  the  cases 
cited,  to  create  such  estate  in  tail  male  by  implication.  I  do  not 
think  that  those  cases  support  that  proposition ;  for  the  distinction 
which  has  been  pointed  out  by  the  Lord  Chief  Justice  shows, 
that  these  words,  even  if  they  stood  alone,  are  capable  of  a  different 
construction.  But  the  devise  to  the  daughters  is  followed  by  the 
words  "  share  and  share  alike  for  ever,"  which  the  defendant, 
according  to  his  construction,  would  exclude.  It  seems  to  me  to 
be  a  much  more  reasonable  mode  of  construing  this  will,  to  hold 
that  an  estate  tail  is  given  by  all  the  words  used,  than  to  say  that 
it  is  conferred  by  some  to  the  exclusion  of  others.  I  think  that 
my  brother  Stephen  has  successfully  shown  that,  in  implying  an 
estate  in  tail  general  in  Samuel  Charlton,  full  effect  may  be  given  to 
the  testator's  intention.  There  are  many  inconveniences  which  would 
result  from  holding  that  Samuel  Charlton  took  an  estate  in  tail  male. 

Judgment  for  the  plaintiff. 


1840.       The  SOUTHAMPTON  DOCK  COMPANY  v.  KICHARDS. 
L~}  The  SAME  v.  ARNETT,  &c,  &c. 

(1  Man.  &  G.  448—472  ;  S.  C.  1  Scott,  N.  R.  219;  2  Rail.  Cae.  215.) 

An  Act  incorporating  a  joint-stock  Company  directs  that  the  Company  shall, 
from  time  to  time,  cause  the  names,  additions,  and  places  of  abode  of  the 
several  persons  entitled  to  shares  in  the  undertaking,  with  the  number  of  shares 
which  they  are  respectively  entitled  to  hold,  and  the  amount  of  subscriptions 
paid  thereon,  and  the  number  by  which  each  share  shall  be  distinguished,  to 
be  entered  in  a  book  to  be  kept  by  the  secretary  of  the  Company,  and  that, 
in  an  action  for  calls,  the  production  of  the  book  in  which  the  secretary  is 
directed  by  the  Act  to  enter  and  keep  a  list  of  the  names,  additions,  and  places 
of  abode  of  the  several  proprietors  of  shares,  with  the  number  and  shares 
which  they  are  respectively  entitled  to  hold,  shall  be  prima  facie  evidence  to 
prove  the  defendant  a  proprietor,  and  the  number  and  amount  of  his  shares. 

In  an  action  against  A.  for  calls,  it  is  no  objection  to  the  admissibility  of 
the  book  produced,  as  the  book  kept  under  the  Act,  to  prove  him  a  pro- 
prietor, that  an  irregularity  or  omission  is  shown  to  exist  with  respect  to 
the  entries  in  the  book  relating  to  other  shareholders';  the  provisions  as  to 
the  entries  to  be  made  in  the  book  being  directory  only  and  not  essential  (1). 

Such  an  enactment  does  not  require  that  the  entries  should  be  made  by 
the  secretary  with  his  own  hand. 

The  statute  also  directs  that  the  directors  of  the  Company  shall  keep  a 
regular  minute  and  entry  of  the  orders  and  proceedings  of  every  meeting  of 

(1)  Followed  on  this  point  in  London  Grand  Junction   Railway  v.   Freeman 
(1841)  2  Man.  &  G.  606,  637.— A.  C. 
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the  directors,  which  shall  be  signed  by  the  chairman  at  each  respective  The  South 
meeting,  and  that  the  minutes  and  entries  of  the  respective  meetings,  when  ampton 
so  signed,  shall  be  deemed  original  orders  and  proceedings,  and  shall  be 
allowed  to  be  read  in  evidence  without  proof  that  the  meetings  were  duly 
convened,  or  that  the  persons  making  or  entering  such  orders  or  proceedings 
were  proprietors  or  directors  of  the  Company.  Held,  that  signature  of  the 
minutes  of  the  meeting  by  the  chairman  at  the  following  meeting  at  which 
the  same  chairman  presides,  is  sufficient  (1}. 

The  statute  having  given  power  to  the  directors  of  the  Company  to  make 
calls,  it  was  held  that  the  power  might  be  exercised  by  the  court  of  directors, 
the  statute  appearing  to  treat  the  terms,  "  the  directors  "  and  "  a  court  of 
directors,"  as  equivalent  expressions. 

Where  a  statute  empowers  a  joint-stock  Company,  in  actions  against  share- 
holders for  calls,  to  declare  and  allege  that  the  defendant,  being  a  proprietor 
of  so  many  shares,  is  indebted  to  the  Company  in  such  sum  of  money  as  the 
calls  in  arrear  amount  to,  for  so  many  calls  of  such  sums  of  money  upon  so 
many  shares  belonging  to  the  defendant,  whereby  an  action  had  accrued  to  the 
Company  by  virtue  of  the  Act,  without  setting  forth  the  special  matters ;  and 
that  on  the  trial  of  such  action,  it  shall  only  be  necessary  to  prove  that  the 
defendant,  at  the  time  of  the  making  of  such  respective  calls,  was  a  proprietor 
of  such  shares  as  such  action  is  brought  in  respect  of,  and  that  such  calls  were 
in  fact  made,  and  that  notice  thereof  wa9  given  as  directed  by  the  Act,  without 
proving  the  appointment  of  the  directors  who  made  such  call,  or  any  other 
matter  whatsoever,  and  that  the  Company  shall  thereupon  be  entitled  to 
recover  what  shall  appear  due,  including  interest  at  5  per  cent. :  the  proper 
course  is  for  the  Company  to  declare  for  the  bare  amount  of  the  calls,  and 
for  the  jury  to  add  the  interest  (<jh.  as  debt,  or  as  damages  (2) ).  It  is  not 
necessary  to  insert  a  count  for  interest ;  nor  ought  the  amount  of  the 
interest  to  be  added  by  the  plaintiffs  to  the  calls,  and  declared  for  as  part 
of  the  calls. 


Debt  for  the  first  call,  of  21. 10s.  per  share  made  by  the  directors 
of  the  Southampton  Dock  Company,  upon  shares  subscribed  for 
by  the  defendants  respectively.  *The  declaration  against  Richards, 
(and  in  seventeen  other  actions,  varying  only  as  to  the  amount  of 
calls)  agreeably  to  the  form  given  by  the  Act,  stated  that  the 
defendant,  on  &c.  being  a  proprietor  of  divers,  to  wit,  forty  shares 
in  the  undertaking  mentioned  in  a  certain  Act  of  Parliament,  made 
and  passed  in  the  sixth  year  of  the  reign  of  King  William  the 
Fourth,  intituled  "An  Act  for  making  and  maintaining  a  dock 
or  docks  at  Southampton,"  was  indebted  to  the  said  Company  in 
100/.,  for  one  call  of  21.  10*.  upon  each  of  the  said  shares  in  the 
said  undertaking,  belonging  to  the  defendant,  whereby  an  action 
hath  accrued  to  the  said  Company,  by  virtue  of  the  said  Act  of 
Parliament,  to  demand  and  have  of,  and  from,  the  defendant,  the 
sum  of  100Z.  above  demanded :  yet  the  defendant,  although  often 
requested  so  to  do,  hath  not  as  yet  paid  the  sum  of  100J.  above 


[  *449  ] 


(1)  Followed  on  this  point  in  West      Q.B.873,877;  13  L.  J.Q.|B.68.— A.C. 
tendon  Railway  v.  Bernard  (1843)  3  (2)  /W,  449,  452. 
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demanded,  or  any  part  thereof ;  to  the  damage  of  the  said  Company 
of  100Z.     Plea:  imnquam  indebitatus. 

At  the  trial  of  the  first  action,  that  against  Richards  before 
Erskine,  J.  at  the  sittings  at  Guildhall  in  last  Michaelmas  Term, 
the  following  facts  appeared. 

Richards,  being  an  original  subscriber,  was  named  in  the  Dock 
Act  as  one  of  the  persons  thereby  incorporated.  The  course  of 
proceeding  before  the  passing  of  the  Act  was  this :  Upon  the 
payment  by  a  party  of  the  deposit  upon  the  shares  allotted  to  him, 
a  receipt  was  given,  signed  by  the  bankers,  by  which  the  bankers 
acknowledged  that  they  had  received  the  amount,  not  from  the 
party  paying,  but  from  the  Company.  *These  receipts  were  after- 
wards exchanged  at  the  office  of  the  Company  for  scrip-certificates 
of  shares,  numbered  in  the  order  in  which  such  certificates  were 
issued.  After  the  passing  the  Act  the  holders  of  these  certificates 
brought  them  to  the  office  to  be  registered,  in  a  book  called  the 
Register  Book,  whereupon  new  numbers  were  assigned  to  the  shares 
in  the  order  in  which  the  certificates  were  presented,  and  a  certificate 
of  registry  was  delivered  out  in  exchange  for  each  scrip-certificate 
presented.  The  shares  of  some  proprietors  were  entered  in  this 
book  without  any  register  number  being  assigned  to  them,  such 
shares  not  having  been  presented  for  registration.  This  book  was 
not  kept  by  the  secretary  to  the  Company,  but  by  the  clerk,  Bolger, 
who  was  the  witness  called  to  prove  the  formal  parts  of  the  plaintiff's 
case.  It  also  appeared  that  the  addresses  of  many  of  the  share- 
holders were  omitted  in  this  book.  For  the  defendant  it  was 
objected  that  as  this  was  a  peculiar  statutory  species  of  prcof,  the 
requisitions  of  the  enactment  must  be  strictly  complied  with.  The 
objection  was  overruled,  on  the  ground  that  the  clause  requiring 
those  matters  was  merely  directory. 

To  prove  the  call  of  2/.  10*.  per  share,  the  minute-book  of  the 
Company  was  produced  by  Bolger,  the  clerk,  kept  agreeably  to  the 
75th  sect,  of  the  Act.  The  minutes  of  the  proceedings  of  the  18th 
and  20th  of  July,  1887,  were  read  as  follows : 


"  Southampton  Dock  Company, 

"  Court  of  Directors,  Tuesday,  18th  July,  1887. 
"  Resolved,  That  a  call  of  2/.  10*.  per  share  be  made,  payable  on 
such  day  in  the  course  of  the  following  month  of  August,  as  shall 
be  determined  upon  at  a  future  meeting  of  the  Court. 

(Signed)  "  R,  Heathfield,  Chairman." 
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"  Southampton  Dock  Company, 
"  Court  of  Directors,  Tuesday,  25th  July,  1837. 
"  Eesolved,  that  the  resolution  of  the  Court,  held  on  *the  18th 
instant,  be  altered  from  a  day  in  the  month  of  August  to  the  8th  of 
September  next,  and  that  a  call  of  21.  10*.  per  share,  payable  on 
the  8th  September  next,  be  made  accordingly. 

(Signed)  "B.  Hbathpield,  Chairman." 

The  usual  course  of  proceeding  at  the  courts  of  directors  was,  for 
the  chairman  to  take  rough  notes  of  the  proceedings,  and  to  hand 
them  to  the  clerk  after  the  meeting  was  over.  Before  the  next 
meeting,  these  notes  were  transferred  by  the  clerk  to  the  minute- 
book,  and  were  at  the  next  meeting  read  over  and  approved  and 
signed  by  the  then  chairman  (l).  The  rough  notes  were  not 
produced.  It  was  objected  that  the  minute-book  was  inadmissible, 
on  the  ground  that  the  signature  of  the  person  who  was  chairman 
of  the  meeting  at  which  such  proceedings  took  place  was  not 
attached  to  the  minutes  at  the  meeting,  as  required  by  the  seventy- 
fifth  section.  This  objection  was  also  overruled;  and  a  verdict 
was  returned  for  the  plaintiffs  for  11 1Z.  10*.  without  distinguishing 
between  debt  and  damages. 

The  second  action  was  tried  before  Coltman,  J.  at  the  sittings  at 
Guildhall  in  last  Hilary  Term.  Arnett  held  twenty  shares,  to 
which  no  register  numbers  had  been  prefixed  as  directed  by  the 
eighty-ninth  section  (2).  Register  numbers  were  applied  to  the 
shares  held  by  Arnett  and  others,  after  action  brought,  *but  before 
the  trial.  Under  the  column  headed,  residence,  "  agent  at  the 
custom-house  "  was  set  against  Arnett's  name.     The  same  objections 


The  South- 
ampton 
Dock  Co. 

t. 
Richards. 

[  •**!  ] 
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(1)  R.  Heathfield,  baying  signed  the 
minutes  of  the  meeting  of  the  18th 
July,  would  be  the  person  who  was 
chairman  on  the  25th,  the  day  on 
which  the  call  was  effectually  made. 
Sed  vide  8  Ad.  &  El.  266 ;  3  Nev.  &  P. 
351. 

(2)  Which  enacts,  "that  the  Com- 
pany shall  cause  the  names  of  the 
several  corporations,  and  the  names 
and  additions  and  places  of  abode  of  the 
several  persons,  who  shall  be  from  time 
to  time  respectively  entitled  to  shares 
in  the  said  undertaking,  with  the 
number  of  shares  which  they  are  re- 
spectively entitled  to  hold,   and  the 


amount  of  the  subscriptions  paid 
thereon,  and  also  the  proper  number 
by  which  every  such  share  shall  be 
distinguished,  to  be  fairly  and  dis- 
tinctly entered  in  a  book  to  be  kept  by 
the  secretary  of  the  Company;  and 
that  every  proprietor  of  the  said  under- 
taking, or,  in  the  case  of  a  corporation, 
their  clerk  or  agent  duly  appointed, 
at  all  convenient  times,  have  recourse 
to,  and  peruse,  the  same,  gratis,  and 
may  demand  and  have  copies  thereof, 
or  of  any  part  thereof,  paying  to  the 
Company  at  the  rate  of  6d.  for  every 
100  words."  [Cf.  Companies  Clauses 
Cons.  Act,  1845,  s.  9.] 
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were  taken  by  Bompas,  Serjt.,  for  Arnett,  as  had  been  taken 
by  Talfotird,  Serjt.,  for  Richards.  It  was  also  objected,  by  Bompax 
that  the  entry  under  the  head,  residence,  being  applicable  only  to 
the  carrying  on  of  a  business,  and  not  to  the  place  of  Arnett*s 
abode,  was  insufficient ;  and  also  that  the  power  of  making  calls 
was  in  the  directors  at  large,  and  not  in  the  court  of  directors ;  and 
also  that  the  register-book  had  not  been  kept  by  the  secretary,  as 
required  by  the  eighty-ninth  section,  but  by  the  clerk,  who  stated 
that  he  acted  under  the  secretary,  having  the  care  and  custody  of 
the  minute-book,  in  which  he  made  the  entries  according  to 
directions  received  from  the  secretary.  It  was  also  objected  that, 
as  the  declaration  contained  no  count  for  interest,  none  could  be 
recovered.  The  learned  Judge  overruled  these  objections,  but  gave 
the  defendant  leave  to  move  to  enter  a  nonsuit.  A  verdict  was 
taken  in  this  action  for  551.  19s.  for  calls  and  interest,  without 
distinguishing  between  debt  and  damages. 

A  verdict  was  also  taken  for  271.  19a.  in  an  action  against  Smith, 
subject  to  a  motion  for  a  nonsuit  in  both  actions:  in  the  remaining 
cases  the  records  were  withdrawn  upon  an  arrangement  that,  if  the 
verdict  against  Arnett  should  stand,  judgments  should  be  entered 
for  the  plaintiffs  in  those  actions. 


[  *453  ] 


Talfotird,  Serjt.,  in  Michaelmas  Term,  for  Richards,  obtained  a 
rule  ni*i  for  a  new  trial,  and  Bompas,  Serjt.,  in  Hilary  Term,  for 
Arnett  and  Smith,  obtained  a  rule  *nisi  on  the  points  reserved,  to 
enter  a  nonsuit.     Against  which 


Wilde,  S.-G.,  and  F.  Kelly,  now  showed  cause : 

The  first  objection  is  that  there  was  no  sufficient  evidence  of  pro- 
prietorship, the  book  containing  the  registration  having  been  impro- 
perly received.  Secondly,  that  the  minute-book  was  not  admissible. 
These  two  objections  are  those  relied  upon,  for  a  nonsuit.  Thirdly, 
it  is  objected,  that  under  this  form  of  declaration,  interest  was  not 
recoverable.  The  admissibility  of  the  register-book  depends  on 
the  eighty-fourth  (l)  section,  by  which  it  is  provided,  "  that  in  any 
action  to  be  brought  by  the  Company  against  any  proprietor  of  any 
share  to  recover  any  money  due  to  the  Company,  for  or  by  reason 
of  any  call  made  by  virtue  of  the  Act,  it  shall  be  sufficient  for  the 
Company  to  declare  and  allege,  that  the  defendant,  being  a  pro- 
prietor of  so  many  shares  in  the  said  undertaking,  is  indebted  to 

(1)  Cf.  Companies  Clauses  Consolidation  Act,  184  j,  sa.  26,  27,  28. — A.  C. 
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amount  to,  for  so  many  calls,  of  such  sums  of  money,  upon  so  many  dock  Co. 
shares  helonging  to  the  said  defendant,  whereby  an  action  hath  rICHxrDs 
accrued  to  the  said  Company  by  virtue  of  this  Act ;  without  setting 
forth  the  special  matters ;  and  on  the  trial  of  such  action  it  shall 
only  be  necessary  to  prove  that  the  defendant,  at  the  time  of 
making  such  respective  calls,  was  a  proprietor  of  such  shares  in 
the  said  undertaking,  as  such  action  is  brought  in  respect  of,  and 
that  such  calls  were  in  fact  made,  and  that  notice  thereof  was 
given  as  is  directed  by  this  Act,  without  proving  the  appoint- 
ment of  the  directors  who  made  such  call  or  any  other  matter 
whatsoever ;  and  the  said  Company  shall  thereupon  be  entitled  to 
recover  what  shall  appear  due  &c. ;  and  in  order  to  prove  that 
such  defendant  was  a  proprietor  of  such  shares  in  the  said  under- 
taking as  alleged,  the  production  of  the  book  in  which  the  secretary 
of  the  said  Company  is  by  this  Act  directed  to  enter  and  keep  a 
list  of  the  names,  and  additions,  and  *places  of  abode  of  the  several  [  *4r>4  ] 
proprietors  of  shares  in  the  said  undertaking,  with  the  number  of 
shares  they  are  respectively  entitled  to  hold,  shall  be  prima  facie 
evidence  that  such  defendant  is  a  proprietor  and  of  the  number  or 
amount  of  his  shares  therein." 

The  register-book,  if  admissible,  proved  that  Richards  was  the 
proprietor  of  forty  shares.  The  objection  supposes  a  correct  regis- 
tration of  every  share  to  be  a  condition  precedent.  The  statute 
points  out  what  shall  be  averred  and  what  shall  be  proved.  It  is 
not  left  to  inference,  whether  other  matters  are  to  be  proved.  The 
statute  distinctly  states,  first  what  is  to  be  proved,  then  in  what 
manner  that  is  to  be  proved.  The  Company  are,  by  the  (l)  eighty- 
ninth  section,  referred  to  in  the  eighty-fourth,  required  from  time 
to  time,  to  "  cause  the  names  of  the  several  corporations,  and  the 
names  and  addresses  of  the  several  persons,  who  shall  be  from 
time  to  time  respectively  entitled  to,  shares  in  the  said  undertaking, 
with  the  number  of  shares  which  they  are  respectively  entitled  to 
hold,  and  the  amount  of  the  subscriptions  paid  thereon,  and  also 
the  proper  number,  by  which  every  such  share  shall  be  distin- 
guished, to  be  fairly  and  distinctly  entered  in  a  book  to  be  kept  by 
the  secretary  of  the  Company.' '  This  is  the  book  that  the  Company 
profess  to  keep  as  a  register-book ;  which  book  is  mentioned  in  the 
eighty-ninth  section  merely  to  identify  it,  and  was  intended  to  show 
the  names  of  the  proprietors  and  the  number  of  shares  held  by 

(1)  Cf.  Companies  Clauses  Cons.  Act,  1845,  s.  9. — A.  C. 
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each.  The  bankers  gave  receipts  which  were  afterwards  exchanged 
for  the  scrip-certificates,  and  it  was  the  duty  of  the  holders  to  take 
care  that  their  shares  were  registered,  and  to  exchange  their  scrip- 
certificates  for  the  certificates  of  registry,  which  certificates  were 
granted  after  the  Act  passed.  The  first  objection  taken  to  the 
admissibility  of  the  book  was,  that  the  entries  were  *not  written  by 
the  secretary  with  his  own  hand.  Where  writing  is  intended  to  be 
by  the  party  himself,  it  is  so  expressed.  The  next  objection  was, 
that  the  names  were  entered  without  the  numbers  appropriated  to 
the  shares.  The  Legislature  could  have  had  no  object  in  making 
the  whole  undertaking  void  if  one  or  100  shares  were  irregularly 
entered. 


(Bosanqubt,  J. :  Does  the  objection  apply  ?) 


[  *45(>  ] 


It  is  submitted,  that  it  does  not.  In  the  cases  which  form  the 
subject  of  the  present  actions,  numbers  are  attached  to  the  regis- 
tration of  the  shares,  and  there  is  no  evidence  that  the  persons 
against  whose  names  no  numbers  appear,  were  entitled  to  any 
shares.  If  an  Act  direct  that  the  book  shall  be  evidence  for  a 
particular  purpose,  it  is  no  objection  that  in  a  different  part  of  the 
book  unconnected  with  that  purpose,  some  irregularity  may  be 
found.  The  eighty-ninth  section  is  directory,  and  does  not  defeat 
the  rights  of  any  party,  if  its  directions  are  not  complied  with.  The 
argument  for  the  defendants  must  go  to  this  extent, — that  if  the 
addition  of  one  of  the  shareholders  be  mistaken,  no  call  can  be 
made.  In  Rex  v.  Justices  of  Leicester  (l) ,  it  was  held  that  affirma- 
tive words  in  a  statute  does  not  make  its  provisions  imperative, 
and  that  to  make  the  provisions  imperative,  negative  words  must 
be  introduced.  So,  in  Rex  v.  Birmingham  (2).  In  the  seventy-fourth 
and  seventy-fifth  sections  the  directors,  a  court  of  directors,  and  a 
meeting  of  directors,  are  spoken  of  indifferently  as  the  same  thing. 
So,  in  the  seventy-sixth  section. 

The  second  objection  on  which  this  rule  was  obtained,  is  the 
admissibility  of  the  minute-book,  the  resolutions  not  being  signed 
at  the  same  meeting  at  which  they  were  carried.  The  first  answer 
to  this  objection  is,  that  it  is  a  misapprehension  to  suppose  that 
the  Act  requires  that  the  resolutions  shall  be  signed  at  the  meeting. 
All  *that  is  directed  is,  that  the  resolutions  shall  be  signed  by  the 

(1)  31  R.  B.   135  (7  B.  &  C.  6;  9  (2)  32  R.  R.  332  (8  £.  *  C.  29;  2 

Powl.  &  Ry.  772 ;  1  Smith,  L.  C.  170).      Man.  &  By.  230). 
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person  who  is  chairman  at  the  meeting.     But,  secondly,  supposing   The  south 
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it  to  be  necessary,  the  resolutions  were  signed  by  the  chairman  at 
the  meeting.  The  language  of  the  seventy-fifth  (l)  section  is  this  : 
"  and  the  directors  shall  keep  a  regular  minute  and  entry  of  the 
orders  and  proceedings  at  every  meeting  of  the  directors,  which 
shall  be  signed  by  the  chairman  at  each  respective  meeting,  and 
the  directors  shall,  if  required,  from  time  to  time  produce  such 
minutes  to  the  half-yearly  general  meetings  and  to  the  special 
general  meetings  of  the  Company,  and  shall  in  all  things  obey  their 
orders  and  directions."  With  respect  to  the  general  meetings 
there  are  no  directions  as  to  when  the  minutes  shall  be  signed. 
The  object  of  the  Act  is  better  accomplished  by  the  minutes  being 
drawn  out  in  form,  and  signed  afterwards. 


(Bosanquet,  J.  :    The  words  "  signed   at  the  meeting  by  the 
chairman  M  would  have  made  it  clear.) 


As  it  would  have  been  so  easy  to  express  what  it  is  now  contended 
on  the  part  of  the  defendants,  was  the  intention  of  the  Legislature, 
the  Court  will  not  transpose  the  words,  for  the  purpose  of  giving 
effect  to  such  an  objection.  No  security  could  be  contemplated, 
because  it  is  not  required  in  other  cases. 

(Maule,  J. :  The  meaning  appears  to  me  to  be,  "  unless  signed 
by  the  chairman,  deputy  chairman,  or  other  directors  presiding 
at  each  meeting,"  giving  the  same  sense  to  the  word  chairman  as  it 
has  in  the  former  part  of  the  same  section. 

Bosanquet,  J. :  The  second  description  is  shorter  than  the  first, 
the  third  is  shorter  than  the  second.  Do  not  all  mean  the  same 
thing?) 

The  Act  directs  that  the  declaration  shall  be  in  a  particular  form, 
and  that  so  declaring  the  Company  shall  be  entitled  to  recover 
interest.  Interest  therefore  forms  part  of  the  debt  to  be  recovered, 
and  if  the  Act  had  contained  no  6uch  provision,  it  would  have 
been  competent  to  the  jury  to  give  interest  in  the  shape  of  damages 
for  the  detention  of  the  debt.  It  is  immaterial  whether  the 
plaintiffs  recover  both  the  calls,  and  the  interest  as  debt,  or 
whether  the  interest  is  found  as  damages,  restricting  the  "debt" 
to  the  calls. 

(1)  Cf.  Companies  Clauses  Cons.  Act,  1845,  s.  98. 
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Bompas,  Serjt.,  in  support  of  his  rule: 

With  respect  to  the  first  point,  there  has  not  been  a  substantial 
compliance  with  the  requirements  of  the  statute.  This  is  not, 
as  it  has  been  put,  a  case  of  one  omission.  Every  shareholder 
has  a  right  to  see  the  register-book,  and  to  ascertain  by  inspection 
who  are  his  co-adventurers,  and  to  what  extent  each  of  them  is 
liable. 

With  respect  to  the  second  point,  the  chairman  of  a  public 
meeting,  is  chairman  of  the  meeting  only  so  long  as  that  meeting 
is  assembled.  Where  a  party  is  required  to  do  an  act  in  his  official 
capacity,  the  act  must  be  done  whilst  his  official  character  con- 
tinues. The  language  of  the  seventy-fifth  section,  though  it  might 
perhaps  have  been  made  more  clear  by  a  slight  transposition 
of  the  words  in  the  manner  suggested,  is  perfectly  intelligible. 
The  seventy-fifth  section  (l)  must  be  read  in  connection  with  the 
fifty-fourth,  which  directs  in  what  manner  meetings  shall  be  held. 

Upon  the  third  point,  no  action  of  debt  could  be  maintained  for 
this  interest  except  under  the  statute.  There  are  two  modes  of 
suing  for  the  interest,  it  may  be  included  as  part  of  the  money  due 
for  calls,  or  it  may  be  declared  upon  in  a  separate  count :  neither 
of  these  courses  has  been  pursued. 


Talfourd,  Serjt.,  in  support  of   his   rule  for  the  defendant, 
Arnett : 

The  first  question  for  the  consideration  of  the  Court  is,  whether 
the  plaintiffs  produced  legitimate  evidence  of  proprietorship  in  the 
defendant.  The  Act  says,  that  the  registration  shall  be  prima  facie 
evidence;  but  as  it  is  impossible  for  a  defendant  to  prove  the 
r  *458  ]  negative,  *the  evidence  is,  in  reality,  made  conclusive.  Should 
the  defendant  be  a  stranger,  he  would  have  no  means  of  disproving 
the  truth  of  the  entry.  If,  indeed,  the  defendant  were  a  party  who 
had  sold  his  shares,  he  might  be  able  to  rebut  the  presumption 
of  ownership  created  by  the  entry  in  the  register-book.  It  may 
be  said  that  it  is  not  probable  that  the  secretary  would  place  the 
name  of  a  stranger  upon  the  register.  So,  it  is  not  probable  that 
an  action  will  be  brought  where  there  has  been  no  dealing  between 
the  parties,  or  where  an  assault,  of  wrhich  the  plaintiff  complains, 
has  never  been  committed.  It  is  therefore  necessary  that  the 
provisions  of  the  statute  be  strictly  complied  with.     The  statute, 

(1)   VideanU,  443;  infra,  447. 
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after  prescribing  what  must  be  done,  directs  in  what  manner  it   Thb  South- 
shall  be   done.      So  much   force  being  given   to  the  book,  the      dock  Co. 
Court  will  be  satisfied  that  the  book  produced  in  evidence  against    rich*Bds. 
the  defendants,  is  such  a  book  as  the  statute  contemplates  and 
requires. 

(Tindal,  Ch.  J. :  The  question  is,  whether  this  is  substantially 
the  book  contemplated  by  the  Legislature.  At  the  special  com- 
mission at  Monmouth,  we  said,  would  you  contend  that  if  the 
name  or  description  of  a  witness  is  mistaken,  other  witnesses 
cannot  be  examined  ?  So,  here,  this  is  not  the  only  mode  of  proof 
pointed  out  by  the  statute.) 

The  words  of  the  statute  are,  "  The  book  directed  to  be  kept." 
Now  the  book  produced  may  have  been  made  up  the  day  before  the 
trial.  No  connection  was  shown  between  the  book  produced,  and 
any  book  kept  by  the  Company,  except  that  it  was  identified 
by  a  director.  The  name  may  not  have  stood  in  the  books 
of  the  company  at  the  time  the  call  was  made,  and  in  point 
of  fact  Arnett's  name  was  not  inserted  until  after  the  call  had 
been  made. 

(Maule,  J. :  If  the  insertion  of  the  name  is  to  be  evidence  of 
proprietorship,  it  is  so  at  the  time  of  the  entry.  The  statute  says, 
that  the  entry  shall  be  evidence  that  the  party  is  a  proprietor. 


Erskine,  J. :  It  was  not  asked  at  the  trial  that  *it  should  be  put 
to  the  jury  whether  the  defendant  was  a  proprietor  at  the  time  the 
call  was  made.  It  was,  perhaps,  well  known  that  the  defendant 
had  attended  meetings  of  the  proprietors,  and,  consequently,  that 
no  benefit  could  have  resulted  from  entering  into  such  an  inquiry. 
The  objection  taken  was  to  the  admissibility  of  the  book  in  evi- 
dence. Nothing  was  suggested  as  to  the  effect  of  the  evidence  if 
admitted.) 

The  question  is,  whether  the  plaintiffs  were  not  bound  to  identify 
all  the  shares  in  the  first  instance,  and  then  to  register  the 
transfers,  so  as  to  show  to  any  inquirer  in  whom  the  interest  was 
vested.  In  The  Cheltenham  and  Great  Western  Union  Railway 
Company  v.  Price  (l),  the  Act  by  which  the  Company  was  incorpo- 

(1)  9  Car.  &  P.  55. 


[  ^59  ] 
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rated  directs,  that  it  shall  only  be  necessary  to  prove  that  the 
defendant,  at  the  time  of  making  such  respective  calls,  was  a 
proprietor  of  such  shares  in  the  undertaking,  as  such  action  is 
brought  in  respect  of,  or  some  one  such  share,  and  that  such 
notice  was  given,  as  directed  by  the  Act,  of  such  calls  having 
been  made,  without  proving  the  appointment  of  the  directors 
who  made  such  calls,  or  any  other  matter  whatever  ;  and  the 
Company  shall  thereupon  be  entitled  to  recover  what  shall  appear 
due,  including  interest  on  such  calls,  unless  it  shall  appear  that 
the  principal  moneys  previously  paid  on  any  such  share,  together 
with  such  call,  exceeded  100/.  on  each  share,  or  that  any  such 
call  exceeds  10Z.  upon  each  share,  or  was  made  payable  before 
the  expiration  of  three  calendar  months  from  the  day  appointed 
for  payment  of  the  last  preceding  call,  or  that  notice  was  not 
given  as  required  by  the  Act,  or  that  calls  amounting  to  more 
than  25/.  had  been  made  in  some  one  year ;  and  in  order  to  prove 
that  the  defendant  was  a  proprietor  of  such  share  or  shares  in 
the  undertaking  as  alleged,  the  production  of  the  book  in  which 
the  Company  is  directed  to  enter  and  *keep  the  names  and 
additions  of  the  several  proprietors  from  time  to  time  of  shares 
in  the  undertaking,  with  the  number  of  shares  they  are  respectively 
entitled  to,  and  of  the  places  of  abode  of  the  several  proprietors 
of  the  undertaking,  and  of  the  several  persons  and  corporations 
who  shall  from  time  to  time  become  proprietors  thereof,  or  be 
entitled  to  shares  therein,  shall  be  prima  facie  evidence  that  such 
defendant  is  a  proprietor,  and  of  the  number  and  amount  of  his 
shares  therein.  The  book  of  shares  was  made  up  in  September, 
1886 ;  a  call  was  made  in  October,  1836 ;  the  seal  was  affixed  on 
the  book  of  shares  in  November,  1886.  Lord  Denman  directed 
a  nonsuit,  with  liberty  to  the  plaintiffs  to  move  to  enter  a  verdict ; 
but  no  motion  was  ever  made. 


Tindal,  Ch.  J. : 

Three  objections  have  been  made  to  the  right  of  the  plaintiffs 
to  retain  their  verdict.  First,  that  the  book  or  register  of  the 
names  of  proprietors  was  not  receivable  in  evidence ;  secondly,  that 
the  minute-book  was  not  admissible ;  thirdly,  that  the  allowance 
of  interest  by  the  jury  was  improper. 

The  admissibility  of  the  register-book  depends  upon  the  proper 
construction  of  the  eighty-fourth  (l)  and  the  eighty-ninth  (2)  sections 

(1)  £if/*-tf,  -HO.  (2)  Supra,  430,  w.  (2). 
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bility  of  the  registry-book  was,  that  the  book  had  not  been  kept  dock  Co. 
in  the  manner  prescribed  by  the  Act.  The  learned  Judge,  after  Rl01J^BD8i 
reading  the  two  sections,  said — the  question  is,  whether  virtually 
and  in  substance,  the  registry-book  produced  was  not  the  book 
required  to  be  kept  by  the  eighty-ninth  section.  There  is  a  very 
marked  distinction  between  those  parts  of  a  statute  which  are 
essential  and  those  which  are  directory  only:  Rex  v.  Isoxdale(i). 
*Though  there  may  be  mistakes  in  the  entries  relating  to  other  [  *46i  ] 
shareholders,  still,  if  the  book  has  been  kept  honestly  and  bond 
file,  it  may  be  said  to  be,  in  substance,  the  book  "  directed  to  be 
kept."  If  it  were  competent  to  a  defendant,  in  an  action  for  calls, 
to  set  up  any  informality  in  the  entries  in  the  register-book  with 
reference  to  other  shareholders  as  a  defence,  great  inconvenience 
would  ensue  to  the  Company,  who  would  come  unprepared  to  meet 
the  objection  founded  upon  the  alleged  inaccuracy;  whereas  no 
such  hardship  will  be  imposed  upon  a  shareholder,  who,  if  he  finds 
the  books  improperly  kept,  may  set  the  matter  right  by  a  mandamus, 
by  holding  that  such  an  objection  cannot  prevail. 

The  other  objection  in  support  of  the  motion  for  a  nonsuit  is, 
that  it  was  not  shown  that  the  calls  were  properly  made  ;  that  they 
were  made,  not  by  the  general  body  of  directors,  but  at  a  "  court 
of  directors; "  and  that,  supposing  the  calls  to  be  properly  made, 
the  minute-book  produced  was  not  the  proper  evidence. 

Whether  a  call  can  be  made  at  a  "  court  of  directors  "  depends 
upon  the  construction  of  the  seventy-sixth  section,  in  connection 
with  the  seventy-fourth.  By  the  former  of  these  sections  it  is 
enacted  "  that  the  directors  shall  have  full  power,  from  time  to 
time,  to  make  such  calls  of  money  from  the  several  subscribers  to, 
and  proprietors  for  the  time  being  of  the  undertaking,  not  exceeding 
in  the  whole,  including  the  sum  already  paid  in  respect  of  such 
shares,  the  sum  of  50Z.  on  each  share,  as  they  shall  from  time  to 
time  find  necessary  for  the  purposes  of  the  Company,  so  that  no 
such  call  shall  exceed  the  sum  of  51.  upon  each  share  in  the  under- 
taking, and  so  that  the  total  amount  of  such  calls  in  every  one  year 
shall  not  exceed  20/.  upon  each  share ;  and  there  shall  be  an 
interval  of  three  calendar  months,  at  least,  between  every  two 
successive  calls."  By  the  *seventy-fourth  section  it  is  enacted,  [  M62  ] 
*"  that  the  directors  for  the  time  being  of  the  Company  shall  meet 
together  at   the  office  of  the  Company  once,  at  least,  in  every 

(1)  1  Burr.  445,  447  ;  and  see  Dwarris  on  Statutes,  713. 
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calendar  month,  and  at  such  other  times  as  they  shall  think  proper, 
and  at  such  other  times  as  they  shall  be  convened  as  hereafter 
mentioned,  and  each  of  such  meetings  shall  be  styled  *  a  court  of 
directors ;  *  but  no  meeting  of.  directors  shall  be  deemed  a  court 
competent  to  enter  and  determine  upon  business  unless  at  least 
three  directors  shall  be  present."  The  seventy-fourth  section  is 
supposed  to  make  a  marked  distinction  between  the  directors  and 
the  directors  assembled  as  a  "court."  Now  when  three  or  more 
are  met  together,  they  become  a  "  court  of  directors."  It  would 
be  singular  that  an  act  which  might  lawfully  be  done  by  three 
directors,  could  not  be  done  by  the  same  persons  when  called  a 
"court  of  directors."  By  the  seventy-fourth  section,  "if,  on  the 
day  appointed  for  such  meeting,  a  sufficient  number  of  directors  to 
constitute  a  court  shall  not  attend,  the  meeting  shall  be  adjourned 
to  the  next  or  some  subsequent  day  by  the  directors  then  present, 
but  if  none  be  present,  then  by  the  secretary  of  the  Company,  or 
such  other  person  as  shall  attend  in  his  place,  and  that  any  director 
shall  be  at  liberty  to  call  an  extraordinary  meeting  of  directors  upon 
such  notice  and  in  such  manner,  and  to  consist  of  at  least  such 
number,  not  being  less  than  three,  as  shall  from  time  to  time  be 
provided  by  the  bye-laws  of  the  Company,  or  the  orders  of  the 
court  of  directors."  The  presence  of  a  larger  number  of  directors 
is,  it  is  said,  required  for  the  performance  of  many  of  the  acts 
authorised  to  be  done  by  the  directors,  than  is  required  to  constitute 
a  "  court  of  directors."  The  only  instance  in  which  it  has  been 
shown  that  a  greater  number  than  three  is  required,  is  the  calling 
of  special  general  meetings  of  the  proprietors  under  the  fifty-fourth 
section.  There  appears,  therefore,  *to  be  no  real  distinction 
between  "  the  directors  "  and  "  a  court  of  directors,"  which  seem,  in 
the  seventy-second  and  other  sections,  to  be  used  indiscriminately. 
It  is  also  contended  that  the  minute-book  produced  was  inadmissible, 
inasmuch  as  it  appeared  to  have  been  signed  by  the  chairman  at  a 
subsequent  meeting.  Where  an  act  is  directed  to  be  done  in  a 
prescribed  form,  the  interests  of  the  proprietors  would,  I  think,  be 
best  consulted  by  endeavouring  to  follow  the  words  of  the  Act. 
In  this  case,  the  minutes  having  been  roughly  taken  down  at  the 
meeting  at  which  the  orders  were  made,  and  the  proceedings  took 
place,  were  afterwards  put  into  form  by  the  secretary,  and 
transcribed  by  a  clerk  into  the  minute-book,  and  they  were  read 
and  approved,  and  signed  by  the  same  person,  as  the  chairman  at 
the  next  meeting,  who  acted  as  chairman  at  the  meeting  at  which 
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in  substance  complied  with.  The  seventy-fifth  section  requires  that 
the  directors  "  shall  keep  a  regular  minute  and  entry  of  the  orders 
and  proceedings  at  every  meeting  of  the  said  directors,  which  shall 
be  signed  by  the  chairman  at  each  respective  meeting."  It  is  said 
that,  by  this  clause,  the  signature  of  the  chairman  at  the  meeting 
is  made  a  condition  precedent.  My  brother  Maulb  showed,  in  the 
course  of  the  argument,  that  the  words  "the  chairman  at  each 
respective  meeting,"'  are  only  a  corresponding  mode  of  expressing 
"  the  chairman,  or  deputy-chairman,  or  other  director  presiding  at 
each  respective  meeting,"  to  be  found  in  an  earlier  part  of  the  same 
section.  If  signature  during  the  meeting  had  been  considered 
necessary,  it  would  have  been  very  easy,  by  a  slight  transposition, 
to  have  carried  out  such  an  intention.  As  the  clause  stands,  it 
does  not  appear  to  me  that  the  Act  calls  imperatively  on  the  Court 
to  hold,  that  the  signature  must  be  attached  to  the  minutes  at  the 
♦very  time  of  the  meeting.  The  sixty- third  section  puts  this  beyond 
all  doubt.  If  the  minutes  of  the  order  were  signed  at  the  meeting 
at  which  such  orders  were  made,  the  copies  of  these  orders  entered 
on  the  minutes  would  be  original  orders  without  the  aid  of  any 
legislative  declaration. 

The  question  of  interest  has  been  disposed  of  in  the  course  of  the 
argument.  When  the  Act  of  Parliament  gives  the  action  of  debt, 
it  gives  all  that  by  the  common  law  is  incident  to  that  form  of  action, 
viz.,  damages  for  the  detention  of  the  debt  (l). 

I  am  therefore  of  opinion  that  the  rules  should  be  discharged. 


[  *464  J 


Bosanquet,  J. : 

Two  questions  arose  at  the  trial,  whether  the  defendant  was  a 
proprietor,  and  whether  the  calls  had  been  duly  made.  The  books 
of  the  Company  were  produced  for  the  purpose  of  establishing  both 
those  points.  The  admissibility  of  the  register-book  depends 
upon  the  eighty-fourth  section  (2).  Under  the  provisions  of  that 
section  the  register- book  was  received  as  prima  facie  evidence  of 
the  proprietorship.  It  was  said  in  one  of  the  cases,  Southampton 
Dock  Company  v.  Arnett,  that  the  entry  in  the  register- book  was 
not  evidence  of  the  defendant  being  a  proprietor  at  the  time  the 
call  was  made.  It  was  at  least  one  step  towards  showing  proprietor- 
ship. If  it  was  proper  evidence  to  go  to  the  jury,  it  may  have 
satisfied  them  that  the  defendant  was  a  proprietor  at  the  time  the 

(1)   Vide  post,  452.  (2)  Ante,  440. 

R.R. — VOL.  LVI.  29 


450  1840.     C.  P.     1  MAN.  &  G.  464—466.  [r.r. 

The  South-   call  was  made.     It  was  objected  that  the  book  had  not  been  kept 

AMPTON 

Dock  Co.  as  required  by  the  statute.  The  words  of  the  eighty-ninth  section 
Richabds.  are>  "  *°  ke  kept  by  the  secretary  ;  "  but  by  these  words  it  is  not 
meant  that  all  the  entries  must  be  made  by  the  secretary.  It  is 
[  *46°  ]  sufficient  if  the  entries  are  made  in  a  book  kept  under  the  care  *and 
control  of  the  secretary.  It  was  also  objected  that  the  book 
produced  was  not  the  book  in  which  the  secretary  is  directed  to 
enter  and  keep  a  list  of  the  names  and  additions  and  places  of 
abode  of  the  several  proprietors  of  shares,  inasmuch  as  the  whole 
of  these  directions  had  not  been  strictly  followed.  The  argument 
goes  to  this  extent,  that  if  there  be  any  one  shareholder  whose  name 
and  address  is  mis-stated,  then  the  book  cannot  be  received  in 
evidence  for  the  purpose  of  showing  that  the  defendant  is  a 
proprietor,  and  the  number  or  amount  of  his  shares.  I  cannot 
think  that  an  omission  with  respect  to  other  names  can  affect 
the  authenticity  of  the  book  as  regards  names  which  have  been 
correctly  registered. 

Next  it  is  objected,  that  the  call  was  not  made  by  a  majority  of 
the  directors.  The  question  is,  whether  "  directors  "  does  not  mean 
"  the  court  of  directors,"  appointed  for  managing  the  affairs  of  the 
Company.  The  sixty-seventh  section  directs  "that  the  business 
and  concerns  of  the  Company  shall,  from  and  after  the  first 
general  meeting,  be  carried  on  under  the  management  of  sixteen 
directors,  to  be  chosen  from  time  to  time  from  amongst  the 
proprietors  for  the  time  being  of  the  Company,  and  that  such 
directors  shall  have  the  management,  direction  and  superintend- 
ence, and  control  of  the  business  and  concerns  of  the  Company,  and 
the  custody  of  the  common  seal  of  the  Company,  with  power  to  use 
the  same  on  their  behalf,  and  also  the  custody  of  the  'books  of 
accounts,  and  other  books,  deeds,  and  papers,  and  shall  have  power 
to  direct  the  investment,  calling  in,  and  laying  out,  sale  and 
disposal  of  the  stocks,  effects,  funds,  moneys,  and  securities  of  the 
Company,  and  all  other  the  dealings  of  the  Company,  and  to  call 
and  appoint  the  times  and  places  of  holding  general  and  other 
meetings  of  the  proprietors,  and  to  superintend,  direct,  and  control, 
[  *466  ]  the  correspondence  and  mode  of  keeping  *the  accounts,  and  the  ascer- 
tainment of  dividends,  and  the  profits  on  shares,  and  to  do  all  other 
things  necessary,  or  deemed  by  them  proper  or  expedient,  for 
carrying  on  the  business  and  concerns  of  the  Company,  and  to 
enforce,  perform,  and  execute,  all  the  powers,  authorities,  privileges, 
acts,  and  things  in  relation  to  the  Company,   and  to  bind  the 
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A  If  PT  Oft 

except  such  as  are  hereby  required  to  be  done  at  some  general  or  dock  Co. 
special  meeting  of  the  Company ;  and  that  the  directors,  for  the  rIChards. 
time  being,  shall  have  power  to  frame  rules  and  regulations,  and 
prescribe  the  orders  and  directions,  for  carrying  on  the  business 
and  concerns  of  the  Company,  and  alter  and  vary  the  same, 
from  time  to  time,  as  they,  in  their  discretion,  shall  think  fit; 
and  all  such  rules  and  regulations  shall  have  the  force  of  bye- 
laws,  provided  the  same  be  not  repugnant  to  any  of  the  pro- 
visions of  this  Act,  or  to  any  bye-law  which  may  have  been  duly 
passed  at  any  general  or  special  meeting  of  the  proprietors  of 
the  Company,  and  that  no  individual  proprietor,  not  being  a 
director,  except  as  hereinafter  provided,  shall  have  a  right  to 
any  interference,  management,  direction,  or  control  in  or  over 
the  business  and  concerns  of  the  Company,  or  the  capital  stock 
or  effects  thereof." 

The  seventy-fourth  section  directs,  that  the  directors  of  the 
Company  shall  meet  together,  at  the  office  of  the  Company,  once  in 
every  month,  and  at  such  other  times  as  they  shall  think  proper, 
and  at  such  other  times  as  they  shall  be  convened  as  therein 
mentioned  ;  and  that  each  of  such  meetings  shall  be  styled  a  court 
of  directors;  but  that  no  meeting  of  directors  shall  be  deemed  a 
court  competent  to  enter  and  determine  upon  business,  unless  three 
of  the  directors  be  present  at  the  commencement  of  the  business, 
and  when  their  decision  takes  place.  The  seventy-sixth  section 
directs,  that  calls  shall  be  made  by  the  directors.  The  seventy- 
eighth  *section  enacts,  that  the  said  directors  shall  have  full  power  [  *467  ] 
and  authority  to  direct  and  employ  the  works  and  workmen,  and 
regulate  the  use  of  the  said  dock  or  docks,  and  the  amount  of  them. 
In  respect  of  the  several  acts  required  to  be  done  by  the  directors  in 
this  section,  it  is  manifest  that  the  term  directors  must  mean  court 
of  directors.  A  call,  therefore,  made  by  the  court  of  directors,  is  a 
call  made  by  the  directors. 

It  is  objected,  that  the  making  of  the  calls  was  not  proved,  the 
only  evidence  being  the  minute-book,  the  statute  having  required 
that  the  directors  should  keep  a  regular  minute  and  entry  of  the 
orders  and  proceedings  at  every  meeting  of  the  directors,  to  be 
signed  by  the  chairman  at  each  respective  meeting.  By  this, 
nothing  more  appears  to  be  meant  than  that  the  signature,  by 
which  the  minutes  are  authenticated,  shall  be  that  of  the  director 
who  presides  at  the  particular  meeting,  not  that  the  signature 
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the  South-    shall  be  attached  at  the  meeting  at  which  the  proceedings  take 

AMPTON  . 

Dock  Co.      place. 

Richards         *  think  the  plaintiffs  are  entitled  to  recover  interest.  ' 

Maule,  J. : 

I  am  also  of  opinion  that  these  rules  ought  to  be  discharged. 
The  object  of  the  eighty-fourth  section  was,  that  very  little  evidence 
should  be  necessary,  and  that  very  little  expense  should  be  incurred, 
in  enforcing  the  payment  of  calls ;  because  persons  who  take  shares 
in  these  undertakings,  undertake  to  pay  the  calls  upon  them. 
Great  part  of  the  funds  of  the  Company  might  be  expended  in 
enforcing  the  calls,  but  for  such  a  provision. 

The  statute  is  perfectly  clear  as  to  what  shall  be  stated  in  the 
declaration,  and  under  that  statement  interest  will  form  a  part  of 
the  debt  (l)  to  be  recovered.  It  is  said,  that  the  entry  in  the 
register-book  only  proves  that  the  defendant  was  a  proprietor  of 
[  #46«  ]  shares  at  the  *time  the  entry  was  made.  To  this  it  is  answered, 
and  correctly,  that  the  objection  was  taken,  not  to  the  effect  of  the 
entry  in  the  book,  but  to  the  admissibility  of  the  book  in  evidence. 
If  an  objection  had  been  taken  to  the  effect  of  the  entry,  it  must 
have  been  left  to  the  jury,  the  plaintiffs  might  have  gone  on  to 
show  that  the  defendant  attended  meetings  of  the  shareholders. 
Whether  the  book  produced  answered  the  description  in  the  statute, 
must  be  determined  with  reference  to  the  eighty-fourth  section. 

If  the  book  produced,  was  the  book  intended  to  be  kept  by  the 
secretary  under  the  provisions  of  the  Act,  it  is  sufficient.  Here, 
there  is  no  pretence  for  saying  that  the  book  was  not  kept  bomljide* 
The  paying  up  of  the  subscriptions  is  the  foundation  of  all  the 
rights  of  the  parties.  The  subscribers,  if  they  think  it  worth  while, 
may  correct  any  irregularity  of  internal  management.  It  would  be 
most  unjust  if  individual  shareholders  had  the  power  of  defeating 
the  right  of  the  Company,  to  recover  that  which  they  are  entitled 
in  some  way  or  other  to  receive.  If  the  calls  were  in  fact  made,  no 
irregularity  would,  I  think,  vitiate  the  proceedings  in  an  action  to 
recover  the  amount  of  calls  in  arrear. 

A  doubt  was  raised  whether  there  was  sufficient  proof  that  the 
calls  had  been  made.  The  sixty-third  section  provides  that  the 
orders  and  proceedings  of  every  meeting  (as  well  general  as  special) 
of  the  Company  shall  be  entered  into  some  book  or  books,  to  be 
provided  and  kept  for  that  purpose,  and  shall  be  signed  by  the 

(1)   Vide  ante,  437. 
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chairman  of  such  meeting,  and  such  orders  and  proceedings,  when   The  South- 
so  entered  and  signed,  and  also  the  minutes  or  entries  hereinafter      dock  Co 
provided  to  be  kept  of  the  orders  and  proceedings  of  the  directors,     RlCHr# 
when  signed,  as  hereinafter  ordered,  shall  be  deemed  original  orders 
and  proceedings,  and  shall  be  allowed  to  be  read  in  evidence  in 
♦all  Courts,  and  before  all  Judges,  justices,  and  others,  and  that       [  *469  ] 
without  proof  of  such  meeting  having  been  duly  convened,  or  of 
the  persons  making  or  entering  such  orders  or  proceedings  being 
proprietors  or  directors  of  the  Company,  as  the  case  may  be. 

It  seems  to  me  that  the  object  was,  that,  if  the  book  was  produced, 
all  objection  as  to  its  being  signed  at  a  meeting  duly  convened,  or 
being  signed  at  all,  should  be  excluded.  In  an  action  by  a  pro- 
prietor against  the  Company,  they  could  not  have  set  up  the 
irregularity  ;  and  it  would  be  equally  unjust  in  an  action  against  a 
proprietor  to  allow  him  to  avail  himself  of  an  irregularity,  which 
he  might  have  caused  to  be  corrected,  as  an  answer  to  an  action 
for  calls  which  he  had  undertaken  to  pay.  I  am  not  satisfied  that 
the  book  was  not  kept  with  perfect  propriety  under  the  seventy-fifth 
section.  It  would,  perhaps,  have  excluded  all  question,  if  the  - 
minutes  had  been  signed  at  the  same  meeting  at  which  the  pro- 
ceedings took  place.  But  it  is  very  easy  to  see  that  the  entering  of 
the  minutes,  and  the  signing  of  those  minutes  by  the  chairman 
during  the  meeting,  would  have  been  attended  with  great  incon- 
venience. The  seventy-fifth  section  requires  that  the  minute  and 
entry  of  the  orders  and  proceedings,  at  every  meeting  of  the 
directors,  shall  be  signed  by  the  chairman  at  each  respective 
meeting.  Chairman  must  mean  the  director  presiding  at  each 
meeting ;  and  it  is  not  said  at  what  time  the  signature  shall  be 
affixed. 

Erskine,  J. : 

At  the  trial  of  the  action  against  Richards,  two  objections  were 
taken  before  me.  I  retain  the  opinion  which  I  expressed  at  the 
trial.  Nothing  which  has  been  urged  to-day  has  been  sufficient  to 
induce  the  Court  to  come  to  a  different  conclusion.  The  first 
objection  made  was  to  the  admissibility  of  the  register-book,  the 
second,  as  to  the  admissibility  of  the  minute-book.  *No  objection  [  *470] 
was  raised  as  to  the  effect  of  either,  supposing  them  to  be  admis- 
sible. 

It  was  contended  that  the  register-book  produced  was  not  an 
original    book,   and    that   an   earlier   book  ought  to   have   been 
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produced.  Instead  of  the  entries  being  made  from  time  to  time, 
it  was  insisted  that  this  book  had  evidently  been  made  up  at  one 
time,  and  no  doubt  for  the  purpose  of  the  action.  It  was  said  that 
the  statute  directed  the  entries  to  be  made  by  the  secretary,  and 
that  this  direction  had  not  been  pursued.  But  the  statute  does  not 
require  that  the  entry  should  be  made  by  the  hand  of  the  secretary. 
It  is  sufficient  if  they  are  made  by  the  direction  or  under  the 
personal  inspection  of  the  secretary.  Then  it  was  urged  that  the 
book  was  not  kept  in  the  manner  required  by  the  statute.  The 
place  of  abode  was  omitted,  and  the  number  of  the  shares  held,  and 
the  numbers  by  which  the  shares  should  have  been  distinguished. 
In  Arnett's  case  it  appeared  that  the  registered  numbers  of  his 
shares  had  been  recently  added :  this  raises  the  question  whether 
it  is  necessary  that  the  book  should  be  perfect  at  the  time  the  calls 
are  made.  The  statute  makes  the  book  only  evidence  that  the 
party  is  a  proprietor  :  there  is  no  entry  of  the  time  when  he  became 
proprietor.  It  might  have  been  unreasonable,  therefore,  to  enact 
that  the  book  should  be  evidence  that  a  party,  named  therein  as 
holding  a  certain  number  of  shares  in  the  undertaking,  was  pro- 
prietor of  those  shares  at  a  by-gone  time  when  the  calls  were 
made.  Bichards,  indeed,  was  a  proprietor  named  in  the  Act  for 
some  shares,  and  his  name  being  entered  in  the  book  as  a  pro- 
prietor of  forty  shares,  the  jury  would  have  little  hesitation  in 
coming  to  the  conclusion  that  he  had  been  the  holder  of  that 
number  of  shares  at  the  time  the  calls  were  made.  Against  Arnett 
there  was  the  additional  evidence  of  attendance  at  former  meetings. 

The  second  main  objection  was  to  the  production  of  the  minutes. 
It  was  said  that  the  calls  are  to  be  made  by  the  directors  at  large, 
and  that  the  calls  sued  for  were  not  proved  to  have  been  made  at 
a  meeting  of  the  directors  at  large. 

The  seventy-fifth  section  provides  that  the  directors  shall  keep  a 
regular  minute  and  entry  of  the  orders  and  proceedings  at  every 
meeting  of  the  said  directors,  not  that  the  court  of  directors  shall 
keep  a  minute  of  the  proceedings  at  every  meeting  of  the  said 
court  of  directors.  The  sixty-third  section  directs  the  entry  of  the 
proceedings  in  a  book,  and  makes  these  entries,  when  signed  by  the 
chairman,  admissible  in  evidence,  without  proof  that  the  meeting 
was  duly  convened,  or  that  the  persons  making  such  entries  were 
proprietors  or  directors.  A  book  is  produced  purporting  to  contain 
minutes  or  entries  of  orders  and  proceedings,  signed  by  the 
chairman  of  such  meeting.     The  minute  entered  in  the  book  is 
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clearly  admissible  to  show  the  nature  of  the  meeting  of  the  The  South- 
proceedings  of  which  it  purported  to  be  a  minute.  The  objection 
could  not  arise  until  the  book  was  produced,  and  then,  I  think,  the 
objection  must  fail.  It  was  not  necessary  that  a  larger  meeting 
should  be  held  for  the  making  of  calls,  or  for  any  other  purpose 
except  in  the  particular  case  of  calling  a  special  general  meeting  of 
proprietors  under  the  provisions  of  the  fifty-fourth  section.  The 
statute  speaks  of  directors  and  court  of  directors  in  the  same  sense. 
From  the  construction  contended  for  on  the  part  of  the  defendant, 
a  court  of  directors  consisting  of  three  members,  might  dissolve  a 
committee  appointed  by  the  directors  at  large  and  reappoint  that 
committee  with  other  members. 

There  is  enough  to  satisfy  the  seventy-fifth  section,  if  the 
minutes  were  signed  by  the  chairman  who  presided  at  the  meeting, 
although  not  signed  at  that  meeting.  The  object  was,  that  the 
proceedings  should  *be  verified  by  the  attestation  of  the  person 
who  presided  at  the  meeting. 

The  statute  having  given  a  form  for  declaring,  it  was  not 
necessary  to  insert  a  count  for  interest.  How  could  he  do  that 
unless  interest  were  recoverable  ? 

Rules  in  each  case  discharged. 


[  M72  ] 


HAEEISON  v.  FANE  (1). 

(1  Man.  &  G.  550—554 ;  S.  0.  1  Scott,  N.  B.  287 ;  S.  C.  nom.  Harris  v.  Fane, 

4  Jur.  508.) 

Upon  a  replication  of  necessaries  to  a  plea  of  infancy  in  an  action  for  the 
hire  of  horses,  saddles,  and  harness,  the  question  whether  necessaries  or  not 
necessaries,  is  a  question  of  fact  for  the  jury.  But  where,  upon  such  an 
issue,  it  appeared  that  the  defendant  was  an  Oxford  student,  and  the  plain- 
tiff gave  no  evidence  that  the  horses,  &c.  were  necessaries,  except  that  the 
defendant  himself  kept  a  horse,  and  occasionally  hunted  with  his  father,  a 
man  of  property  who  keeps  hounds,  and  the  Judge  told  the  jury  that  he 
was  of  opinion  that  the  plaintiff  was  not  entitled  to  recover,  the  Court 
set  aside  a  verdict  for  the  plaintiff,  and  granted  a  new  trial  with  costs, 
considering  the  verdict,  which  was  for  less  than  20/.,  to  be  perverse. 

Debt.  The  plaintiff  in  his  declaration  demanded  201.  for  the 
use  and  hire  of  certain  horses,  &c.  and  of  divers  saddles,  &c.  by  the 
plaintiff  let  to  hire  to  the  defendant  at  his  request,  and  20/.  for 
money  *found  to  be  due  from  the  defendant  to  the  plaintiff,  on  an 
account  stated  between  them. 

(1)  On  the  general  question  of  necessaries  for  infants,  see  the  Preface  to 
50  E.  K.— F.  P. 


1840. 
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[  *552  ] 


Plea.  1st.  Xunquam  indebitatus.  2ndly.  Infancy  at  the  time  of 
the  making  of  the  alleged  contract.  Replication :  to  the  first  plea, 
similiter;  to  the  second  plea,  so  far  as  the  same  relates  to  the 
debt  and  causes  of  action  in  the  first  count,  and  the  damages  for 
the  detention  thereof,  precludi  non,  because  the  said  use  and  hire 
of  certain  horses,  &c.  and  divers  saddles,  &c.  in  that  count 
mentioned  to  have  been  let  to  hire  by  the  plaintiff  to  the 
defendant,  were  at  the  time  of  so  letting  to  hire,  &c.  neces- 
saries, suitable  to  the  then  degree,  estate,  and  condition  of  the 
defendant :  Verification.  To  the  second  plea,  so  far  as  the  same 
relates  to  the  debt  and  causes  of  action  in  the  second  count  men- 
tioned, the  plaintiff  saith  that  he  will  not  further  prosecute  his  suit 
against  the  defendant  in  respect  of  the  said  last-mentioned  debt, 
and  causes  of  action  or  any  part  thereof  (l).  Therefore  as  to  said 
last-mentioned  debt,  and  causes  of  action,  let  the  defendant  be 
acquitted  thereof,  &c.  Rejoinder,  actio  non,  ^because  the  said  use 
and  hire,  &c.  were  not  necessaries,  suitable,  &c. 

At  the  trial  before  Williams,  J.,  at  the  last  Summer  Assizes  for 
the  county  of  Oxford,  the  following  facts  appeared.  The  defendant, 
a  student  in  the  University,  a  younger  son  of  John  Fane,  Esquire,  a 
gentleman  of  fortune,  who  in  several  Parliaments  was  one  of  the 
representatives  for  the  county  of  Oxford,  having  a  family  of  five 
children,  hired  from  the  defendant,  a  livery-stable  keeper  at  Oxford, 
horses,  saddles,  harness,  &c.  and  also  gigs,  which  though  mentioned 
in  the  particulars  of  demand,  were  not  included  in  the  declaration. 
The  whole  sum  claimed,  including  the  hire  of  gigs,  was  121.  Is.  The 
defendant  kept  a  horse  of  his  own  and  hunted  with  his  father's  hounds. 


Talfourd,  Serjt.,  for  the  defendant,  applied  for  a  nonsuit,  on 
the  ground  that  the  horses,  &c.  were  not  necessaries  for  a  person 
circumstanced  as  the  defendant  was  at  the  time  of  the  hiring. 


( 1 )  An  infant  cannot  state  an  account 
{Tnutmait  v.  Hurst,  1  T.  B.  40,  except 
before  auditors  appointed  in  a  court  of 
record,  per  Newton,  Serjeant,  arguendo, 
M.  10  Hen.  VI.  fo.  14,  pi.  46).  But 
this  could  only  be  where  the  infant 
was  plaintiff,  as  an  action  of  account 
does  not  lie  against  an  infant  (Co.  Litt. 
88  a),  even  though  the  items  consist  of 
necessaries  (Bartlett  v.  Emery,  1  T.  R. 
42,  w. ;  Ingledew  v.  Douglas,  2  Stark. 
N.  P.  C.  36;  Hedgeity  v.  Holt,  4 
Car.  &  P.  104).     Yet  it  has  been  held 


that  an  infant  may  bind  himself  by  a 
single  bill,  i.e.,  a  bond  without  a 
penalty,  to  pay  for  necessaries  (Cup- 
worth's  case,  1  Roll.  Abr.  729 ;  Russel 
v.  Lee,  1  Lev.  86;  contra,  H.  21, 
Hen.  VI.,  fo.  31,  pi.  18,  per  Paston,  J. ; 
and  see  P.  18,  E.  4,  fo.  2,  pi.  7,  per 
Brian,  Ch.  J.,  and  Littleton,  J.; 
Monninys  v.  Knopp,  1  Roll.  Abr.  18, 
pi.  2  ;  Cro.  El.  700 ;  1  Vin.  Abr.  301 ; 
Ayliff  v.  Archdale,  Cro.  El.  920; 
Plowd.  364  b ;  9  Vin.  Abr.  380 ;  Co. 
Litt.  172  a;  1  Tho.  Co.  Litt.  175. 
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Ludlow,  Serjt.,   for  the  plaintiff,  urged  that  the  question  of     Habrison 
necessaries  was  a  question  for  the  jury.  fanb. 

The  learned  Judge  was  of  opinion,  that  the  question  was  a  mixed 
one  of  law  and  of  fact,  and  therefore  he  could  not  nonsuit.  His 
Lordship  told  the  jury  that  the  hiring  and  use  of  horses  and  gigs 
were  not  necessary  for  a  person  circumstanced  as  the  defendant, 
and  that  he  was  of  opinion  that  the  plaintiff  was  not  entitled  to 
recover.  The  jury,  however,  returned  a  verdict  for  the  plaintiff  for 
12/.  7s.,  being  the  full  amount  of  the  particulars  of  his  demand. 

In  Michaelmas  Term  last,  Talfourd,  Serjt.  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  this  being  a  perverse  verdict ; 
against  which, 

Ludlow,  Serjt.  now  showed  cause: 

If  the  jury  are  bound  to  act  upon  the  Judge's  opinion,  it  would 
avoid  "circuity,  to  allow  the  Judge  at  once  to  enter  the  verdict  as  [  *55S  ] 
he  thought  right.  But  it  is  submitted  that  the  question  was  a 
question  of  fact,  proper  to  be  left  to  the  jury.  And  this  was  the 
view  of  the  matter  taken  by  the  learned  Judge  himself  when  he 
refused  to  nonsuit  the  plaintiff.  The  jury  had  before  them  evidence 
from  which  they  might  fairly  come  to  the  conclusion  that  the  horses 
were  necessaries  for  defendant  in  the  station  which  he  occupied,  his 
father  keeping  hounds,  and  the  defendant  and  his  father  hunting 
together. 

(Tindal,  Gh.  J. :  This  action  is  not  brought  against  the  father.) 

Talfourd,  Serjt.  in  support  of  his  rule : 

What  are  necessaries  for  an  infant  depends  upon  the  situation  of 
the  individual,  which  is  a  fact  to  be  inquired  into  by  the  jury ;  but 
that  fact  being  ascertained,  the  jury  are  bound  to  attend  to  the 
opinion  of  the  Judge  as  to  what  should  be  considered  necessaries 
for  a  party  so  circumstanced  :  Peters  v.  Fleming  (l). 

Tindal,  Ch.  J. : 

The  affirmative  of  the  issue  in  this  case  lies  upon  the  plaintiff, 
and  the  question  is,  whether,  upon  the  evidence,  the  proposition 
which  plaintiff  had  undertaken  to  establish  was  made  out.  It  was 
a  question  of  fact  for  the  jury,  subject  to  the  control  of  the  Court, 

(1)  55  £.  R.  495  (6  M.  &  W.  42). 
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Dock  Co.  and  at  such  other  times  as  they  shall  be  convened  as  hereafter 
Richards  mentioned,  and  each  of  such  meetings  shall  be  styled  *  a  court  of 
directors ; '  but  no  meeting  of.  directors  shall  be  deemed  a  court 
competent  to  enter  and  determine  upon  business  unless  at  least 
three  directors  shall  be  present."  The  seventy-fourth  section  is 
supposed  to  make  a  marked  distinction  between  the  directors  and 
the  directors  assembled  as  a  "court."  Now  when  three  or  more 
are  met  together,  they  become  a  "  court  of  directors."  It  would 
be  singular  that  an  act  which  might  lawfully  be  done  by  three 
directors,  could  not  be  done  by  the  same  persons  when  called  a 
"court  of  directors."  By  the  seventy-fourth  section,  "if,  on  the 
day  appointed  for  such  meeting,  a  sufficient  number  of  directors  to 
constitute  a  court  shall  not  attend,  the  meeting  shall  be  adjourned 
to  the  next  or  some  subsequent  day  by  the  directors  then  present, 
but  if  none  be  present,  then  by  the  secretary  of  the  Company,  or 
such  other  person  as  shall  attend  in  his  place,  and  that  any  director 
shall  be  at  liberty  to  call  an  extraordinary  meeting  of  directors  upon 
such  notice  and  in  such  manner,  and  to  consist  of  at  least  such 
number,  not  being  less  than  three,  as  shall  from  time  to  time  be 
provided  by  the  bye-laws  of  the  Company,  or  the  orders  of  the 
court  of  directors."  The  presence  of  a  larger  number  of  directors 
is,  it  is  said,  required  for  the  performance  of  many  of  the  acts 
authorised  to  be  done  by  the  directors,  than  is  required  to  constitute 
a  "  court  of  directors."  The  only  instance  in  which  it  has  been 
shown  that  a  greater  number  than  three  is  required,  is  the  calling 
of  special  general  meetings  of  the  proprietors  under  the  fifty-fourth 

[  M63  ]  section.  There  appears,  therefore,  *  to  be  no  real  distinction 
between  "  the  directors  "  and  "  a  court  of  directors,"  which  seem,  in 
the  seventy-second  and  other  sections,  to  be  used  indiscriminately. 
It  is  also  contended  that  the  minute-book  produced  was  inadmissible, 
inasmuch  as  it  appeared  to  have  been  signed  by  the  chairman  at  a 
subsequent  meeting.  Where  an  act  is  directed  to  be  done  in  a 
prescribed  form,  the  interests  of  the  proprietors  would,  I  think,  be 
best  consulted  by  endeavouring  to  follow  the  words  of  the  Act. 
In  this  case,  the  minutes  having  been  roughly  taken  down  at  the 
meeting  at  which  the  orders  wrere  made,  and  the  proceedings  took 
place,  were  afterwards  put  into  form  by  the  secretary,  and 
transcribed  by  a  clerk  into  the  minute-book,  and  they  were  read 
and  approved,  and  signed  by  the  same  person,  as  the  chairman  at 
the  next  meeting,  who  acted  as  chairman  at  the  meeting  at  which 
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the  minutes  were  taken.    The  question  is,  whether  the  Act  has  been   The  south- 
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in  substance  complied  with.     The  seventy-fifth  section  requires  that      dock  go. 

the  directors  "  shall  keep  a  regular  minute  and  entry  of  the  orders     richvabds 

and  proceedings  at  every  meeting  of  the  said  directors,  which  shall 

be  signed  by  the  chairman  at  each  respective  meeting."     It  is  said 

that,  by  this  clause,  the  signature  of  the  chairman  at  the  meeting 

is  made  a  condition  precedent.     My  brother  Maulb  showed,  in  the 

course  of  the  argument,  that  the  words  "the  chairman  at  each 

respective  meeting,"  are  only  a  corresponding  mode  of  expressing 

"  the  chairman,  or  deputy-chairman,  or  other  director  presiding  at 

each  respective  meeting,"  to  be  found  in  an  earlier  part  of  the  same 

section.     If  signature  during  the  meeting  had   been  considered 

necessary,  it  would  have  been  very  easy,  by  a  slight  transposition, 

to  have  carried  out  such  an  intention.    As  the  clause  stands,  it 

does  not  appear  to  me  that  the  Act  calls  imperatively  on  the  Court 

to  hold,  that  the  signature  must  be  attached  to  the  minutes  at  the 

♦very  time  of  the  meeting.     The  sixty-third  section  puts  this  beyond       [  *464  J 

all  doubt.     If  the  minutes  of  the  order  were  signed  at  the  meeting 

at  which  such  orders  were  made,  the  copies  of  these  orders  entered 

on  the  minutes  would  be  original  orders  without  the  aid  of  any 

legislative  declaration. 

The  question  of  interest  has  been  disposed  of  in  the  course  of  the 
argument.  When  the  Act  of  Parliament  gives  the  action  of  debt, 
it  gives  all  that  by  the  common  law  is  incident  to  that  form  of  action, 
viz.,  damages  for  the  detention  of  the  debt  (l). 

I  am  therefore  of  opinion  that  the  rules  should  be  discharged. 

Bosanquet,  J. : 

Two  questions  arose  at  the  trial,  whether  the  defendant  was  a 
proprietor,  and  whether  the  calls  had  been  duly  made.  The  books 
of  the  Company  were  produced  for  the  purpose  of  establishing  both 
those  points.  The  admissibility  of  the  register-book  depends 
upon  the  eighty-fourth  section  (2).  Under  the  provisions  of  that 
section  the  register- book  was  received  as  primd  facie  evidence  of 
the  proprietorship.  It  was  said  in  one  of  the  cases,  Southampton 
Dock  Company  v.  Arnett,  that  the  entry  in  the  register- book  was 
not  evidence  of  the  defendant  being  a  proprietor  at  the  time  the 
call  was  made.  It  was  at  least  one  step  towards  showing  proprietor- 
ship. If  it  was  proper  evidence  to  go  to  the  jury,  it  may  have 
satisfied  them  that  the  defendant  was  a  proprietor  at  the  time  the 

(1)   Vide  jHHt,  452.  (2)  Ante,  440. 
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calendar  month,  and  at  such  other  times  as  they  shall  think  proper, 
and  at  such  other  times  as  they  shall  be  convened  as  hereafter 
mentioned,  and  each  of  such  meetings  shall  be  styled  '  a  court  of 
directors ; '  but  no   meeting  of.  directors  shall  be  deemed  a  court 
competent  to  enter  and  determine  upon  business  unless  at  least 
three  directors  shall  be  present.' '     The  seventy-fourth  section  is 
supposed  to  make  a  marked  distinction  between  the  directors  and 
the  directors  assembled  as  a  ((  court."     Now  when  three  or  more 
are  met  together,  they  become  a  "  court  of  directors."     It  would 
be  singular  that  an  act  which  might  lawfully  be  done  by  three 
directors,  could  not  be  done  by  the  same  persons  when  called  a 
"court  of  directors."     By  the  seventy-fourth  section,  "if,  on  the 
day  appointed  for  such  meeting,  a  sufficient  number  of  directors  to 
constitute  a  court  shall  not  attend,  the  meeting  shall  be  adjourned 
to  the  next  or  some  subsequent  day  by  the  directors  then  present, 
but  if  none  be  present,  then  by  the  secretary  of  the  Company,  or 
such  other  person  as  shall  attend  in  his  place,  and  that  any  director 
shall  be  at  liberty  to  call  an  extraordinary  meeting  of  directors  upon 
such  notice  and  in  such  manner,  and  to  consist  of  at  least  such 
number,  not  being  less  than  three,  as  shall  from  time  to  time  be 
provided  by  the  bye-laws  of  the  Company,  or  the  orders  of  the 
court  of  directors."     The  presence  of  a  larger  number  of  directors 
is,  it  is  said,  required  for  the  performance  of  many  of  the  acts 
authorised  to  be  done  by  the  directors,  than  is  required  to  constitute 
a  "  court  of  directors."     The  only  instance  in  which  it  has  been 
shown  that  a  greater  number  than  three  is  required,  is  the  calling 
of  special  general  meetings  of  the  proprietors  under  the  fifty-fourth 
section.      There  appears,    therefore,   *to   be  no   real   distinction 
between  "  the  directors  "  and  "  a  court  of  directors,"  which  seem,  in 
the  seventy-second  and  other  sections,  to  be  used  indiscriminately. 
It  is  also  contended  that  the  minute-book  produced  was  inadmissible, 
inasmuch  as  it  appeared  to  have  been  signed  by  the  chairman  at  a 
subsequent  meeting.     Where  an  act  is  directed  to  be  done  in  a 
prescribed  form,  the  interests  of  the  proprietors  would,  I  think,  be 
best  consulted  by  endeavouring  to  follow  the  words  of  the  Act. 
In  this  case,  the  minutes  having  been  roughly  taken  down  at  the 
meeting  at  which  the  orders  were  made,  and  the  proceedings  took 
place,   were    afterwards    put  into   form    by    the    secretary,   and 
transcribed  by  a  clerk  into  the  minute-book,  and  they  were  read 
and  approved,  and  signed  by  the  same  person,  as  the  chairman  at 
the  next  meeting,  who  acted  as  chairman  at  the  meeting  at  which 
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the  minutes  were  taken.     The  question  is,  whether  the  Act  has  been   Thb  South 
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in  substance  complied  with.  The  seventy-fifth  section  requires  that 
the  directors  "  shall  keep  a  regular  minute  and  entry  of  the  orders 
and  proceedings  at  every  meeting  of  the  said  directors,  which  shall 
be  signed  by  the  chairman  at  each  respective  meeting."  It  is  said 
that,  by  this  clause,  the  signature  of  the  chairman  at  the  meeting 
is  made  a  condition  precedent.  My  brother  Maulb  showed,  in  the 
course  of  the  argument,  that  the  words  "  the  chairman  at  each 
respective  meeting,"  are  only  a  corresponding  mode  of  expressing 
"  the  chairman,  or  deputy-chairman,  or  other  director  presiding  at 
each  respective  meeting,"  to  be  found  in  an  earlier  part  of  the  same 
section.  If  signature  during  the  meeting  had  been  considered 
necessary,  it  would  have  been  very  easy,  by  a  slight  transposition, 
to  have  carried  out  such  an  intention.  As  the  clause  stands,  it 
does  not  appear  to  me  that  the  Act  calls  imperatively  on  the  Court 
to  hold,  that  the  signature  must  be  attached  to  the  minutes  at  the 
♦very  time  of  the  meeting.  The  sixty-third  section  puts  this  beyond 
all  doubt.  If  the  minutes  of  the  order  were  signed  at  the  meeting 
at  which  such  orders  were  made,  the  copies  of  these  orders  entered 
on  the  minutes  would  be  original  orders  without  the  aid  of  any 
legislative  declaration. 

The  question  of  interest  has  been  disposed  of  in  the  course  of  the 
argument.  When  the  Act  of  Parliament  gives  the  action  of  debt, 
it  gives  all  that  by  the  common  law  is  incident  to  that  form  of  action, 
viz.,  damages  for  the  detention  of  the  debt  (l). 

I  am  therefore  of  opinion  that  the  rules  should  be  discharged. 


[  *464  J 


BOSANQUET,  J.  : 

Two  questions  arose  at  the  trial,  whether  the  defendant  was  a 
proprietor,  and  whether  the  calls  had  been  duly  made.  The  books 
of  the  Company  were  produced  for  the  purpose  of  establishing  both 
those  points.  The  admissibility  of  the  register-book  depends 
upon  the  eighty-fourth  section  (2).  Under  the  provisions  of  that 
section  the  register- book  was  received  as  prima  facie  evidence  of 
the  proprietorship.  It  was  said  in  one  of  the  cases,  Southampton 
Dock  Company  v.  Arnett,  that  the  entry  in  the  register- book  was 
not  evidence  of  the  defendant  being  a  proprietor  at  the  time  the 
call  was  made.  It  was  at  least  one  step  towards  showing  proprietor- 
ship. If  it  was  proper  evidence  to  go  to  the  jury,  it  may  have 
satisfied  them  that  the  defendant  was  a  proprietor  at  the  time  the 

(1)   Vide  post,  452.  (2)  Ante,  440. 
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Taylor       belonging  to  the  lords  of  Mold  and  the  said  Joshua  Price,  and  to 
Parry.       abide  by  the  line  so  to  be  set  out  by  him,  and,  according  to  which, 
boundary  stones  shall  be  immediately  set  down.     As  witness  our 
hands,  this  25th  day  of  May,  1889. 

11  The  letters — J.  P. — of  Joshua  Price. 
"  Eobbrt  Williams,  \  For  the  lords  of 
"  John  R.  Edwards,  J         Mold." 

For  the  defendants  it  was  objected,  that  the  memorandum  having 
only  one  stamp,  which  was  affixed  to  the  agreement  of  14th  May, 
could  not  be  read  at  all,  because  the  arrangement  of  25th  May, 
1889,  under  which  £.  Williams  acted,  amounted  to  a  second  agree- 
ment requiring  a  second  stamp ;  and  that,  if  sufficiently  stamped, 
it  was  not  admissible  against  the  defendants,  who  were  neither 
parties  nor  privies  to  the  agreement,  a  lessee  not  being  bound  by 
the  acts  of  his  lessor  subsequent  to  the  lease.  The  learned  Judge 
was  of  opinion  that  one  stamp  was  sufficient,  and  he  received  the 
memorandum  in  evidence  upon  the  plaintiffs'  undertaking  to  show, 
that  the  defendants  had  acquiesced  in  it.  It  was  then  shown,  that 
agreeably  to  this  appointment,  Edward  Williams  had  surveyed  and 
staked  out  the  boundary  between  the  field  and  the  common,  in  the 
presence  of  one  of  the  defendants,  who  was  the  acting  manager  of 
the  Fron  Fownog  mine.  Afterwards  and  before  E.  Williams  had 
finally  determined  the  boundary  line,  and  set  down  the  boundary 
stones,  two  of  the  defendants  applied  to  the  agent  of  the  lessors  of 
the  plaintiffs  for  a  lease  of  the  spot  in  question,  should  the  decision 
be  unfavourable  to  Price. 
[  *gh  ]  For  the  defendants  it  was  further  objected,  that  there  *was  no 

proof  of  title  in  the  lessors — that  supposing  the  lessors  to  be  seised, 
the  spot  in  question  was  not  comprised  in  the  demise,  as  it  does  not 
appear  in  the  map — and  that,  assuming  the  lessors  to  be  seised, 
and  the  spot  in  question  to  be  comprised  in  the  demise,  nothing 
passed  to  the  lessees  by  reason  of  the  non-execution  of  the  lease  by 
two  of  the  lessors. 

The  learned  Judge  over-ruled  these  objections,  but  gave  the 
defendants  leave  to  move  to  enter  a  nonsuit.  A  verdict  having  been 
found  for  the  plaintiffs,  damages  700/. 

April  23.  Bompas,  Serjt.  moved,  in  Easter  Term  last,  for  a  nonsuit  or  a 

new  trial  : 

The  defendants  are  entitled  to  a  rule  nisi  for  entering  a  nonsuit 
on  two  grounds;  first,  the  absence  of  title  in  the  plaintiffs,  who 
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have  not  shown  either  title  in  their  lessors  to,  or  possession  under      Taylor 
the  lease  in  themselves  of,  the  place  from  which  the  ore  was  dug.       parry. 
Secondly,   the  non-execution  of  the  lease  by  two  of  the  parties 
therein  described  as  lessors. 

(Tindal,  Ch.  J. :  The  latter  objection  would  go  only  in  reduction 
of  damages  (i).) 

The  defendants  are  entitled  to  a  rule  for  a  new  trial,  because  the 
learned  Judge  admitted  in  evidence  the  agreement  of  25th  March, 
1839,  an  agreement  which  could  not  be  read  for  want  of  a  stamp, 
and  to  which  the  defendants  were  not  parties.  The  agreement  of 
25th  May,  1889,  varied  the  original  agreement  of  14th  May,  1839. 
It  therefore  required  an  additional  stamp.  In  Bacon  v.  Simpson  (2), 
an  indorsement  upon  an  agreement  for  enlarging  the  time  for 
performance,  was  held  to  constitute  a  new  agreement,  and  to  require 
a  fresh  stamp,  although  it  is  immaterial  at  what  time  the  stamp 
*is  affixed  :  Reed  v.  Deere  (3),  Stephens  v.  Lowe  (4).  [  *6I2  ] 

(Tindal,  Gh.  J. :  The  time  of  affixing  the  stamp  becomes  material 
when  the  point  to  be  ascertained  is,  whether  the  stamp  is  functus 
officii !  It  seems  to  me,  however,  that,  in  this  case,  the  two 
memorandums  constitute  one  agreement.) 

The  Court  will  not  hold  as  it  was  contended,  that  because  Price 
acted  for  the  defendants  on  some  other  occasion,  they  were  bound 
by  his  signature  to  this  agreement. 

A  rule  having  been  granted,  except  as  to  the  objection  to  the 
stamp,  which  the  Court  held  to  be  sufficient, 

Jervis,  i2.  V.  Richards,  and  Channel],  Serjt.  now  showed  cause  :       June 2"^ 

First,  supposing  it  to  be  necessary  to  show  the  title  of  the 
plaintiffs'  lessors,  that  title  is  proved  by  the  Mold  Inclosure  Act, 
which  amounts  to  a  legislative  declaration,  that  the  parties 
mentioned  in  the  preamble  to  that  Act  were  entitled  to  all  mines 
and  minerals  whatsoever,  in,  under,  and  upon  the  commons  and 
waste  lands  within  the  said  manor.  It  is  also  proved  by  the  fortieth 
section,  which  protects  those'  lessors  in  working  the  mines. 
Although  the  rights  of  entering  and  working  generally  are  preserved 

(1)  Et  vide  infra,  472  ;  Doe  d.  Elliott      2  Car.  &  P.  624). 

v.  Hulme,  2  Man.  &  Ry.  434  (a).  (4)  35  R.   R.  512  (9  Bing.   32;    2 

(2)  3  M.  &  W.  78.  Moore  &  Scott,  44). 

(3)  31   R.  R.  190  (7  B.  &  C.  261 ; 
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Taylor      as  they  existed  before  passing  of  the  Act,  the  clause  allowing  them 

mm 

Parry.  to  dig,  &c.  is  absolute  and  unconditional.  It  was  also  shown  that 
rent  and  royalties  had  been  paid  by  the  plaintiffs  to  their  lessors, 
which  is  the  ordinary  evidence  of  seisin.  The  lease  upon  which 
these  payments  were  made  is  not  merely  a  demise  of  the  minerals, 
but  a  grant  of  rights  to  get  at  them,  which  rights  are  given  by  the 
Act  to  these  landholders,  their  lessees  and  assigns. 

Secondly  :  The  case  on  the  other  side  is,  that  this  close  does  not 
appear  upon  the  plan.  It  is  not  conceded  that  it  does  not  so 
appear,  but  supposing  that  were  so,  the  3pot  in  question  would  pass 

[*613  ]  by  the  words,  "  and  also  *in,  upon,  or  under  all  or  any  part  of  that 
large  tract  of  common  called  Mold  Mountain."  There  is  nothing 
to  militate  against  this  extended  construction,  except  the  concluding 
words,  "  and  all  which  are  particularly  described,  delineated,  and 
distinguished  in  the  map  or  plan  thereof  annexed  to  these  presents.'' 
But  a  false  description  at  the  end  will  not  prejudice  the  previous 
grant.  Here,  the  real  boundaries  were  shown,  and  it  was  proved 
that  the  wall  built  by  Price  did  not  form  the  boundary.  Evidence 
of  acts  of  ownership  in  one  part  of  a  common  are  evidence  of  seisin 
of  the  whole  common  :  Stanley  v.  White  (l),  Tyruhitt  v.  Wynne  (2), 
Doe  d.  Bar  rat  t  v.  Kemp  (3),  Jones  v.  Williams  (4). 

Thirdly:  There  was  no  improper  reception  of  evidence.  The 
object  of  the  referee  in  staking  out  the  line  was,  to  fix  the  boundary 
for  all  time,  and  not  for  a  mere  temporary  purpose,  and  there 
having  been  a  previous  communication  between  the  defendants  and 
the  referee,  and  the  plaintiffs'  lessors,  they  had  made  themselves 
parties  to  the  agreement. 

Talfmirdy  Serjt.,  Welshy  and  Townsend,  in  support  of  the  rule : 

In  trover,  a  plaintiff  must  show  property  as  well  as  possession. 
This  is  not  an  action  of  trespass,  founded  upon  the  possession. 
Some  evidence  of  title  should  have  been  given,  as  in  the  case  of  an 
action  by  a  reversioner  for  trees  cut  down.  The  plaintiffs,  in  order 
to  show  possession,  put  several  matters  together,  which,  taken  singly, 
would  prove  nothing.  The  recital  in  the  Act  is  not  evidence  against 
third  persons.  The  Act  itself  being  of  the  nature  of  a  private  con- 
tract between  the  parties,  is  evidence  only  against  those  persons 
[  *6U  ]       to  whom  notice  is  required  to  be  given  by  the  rules  of  *the  two 

(1)  12  R.  R.  544  (14  East,  331,  332).      Bing.  N.  C.  102;  3  Moore  &  Payne, 

(2)  21  K.  R.  398  (2  B.  &  Aid.  564).         173 ;  2  Scott,  9). 

(3)  33  R.   R.  487  (7  Bing.  332;  2  (4)  46  R.  R.  611  (2  M.  &  W.  326). 
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Houses  of  Parliament.  The  Act  does  not  describe  the  parties  as  Taylor 
lords  of  Mold.  Nothing  has  been  shown  to  have  been  done  under  parky. 
the  Act. 

As  to  the  evidence  of  workings  under  other  parts  of  the  Mold 
Mountain,  the  cases  which  have  been  referred  to  are  cases  in  which 
there  was  an  obvious  contiguity — a  visible  continuity.  The  last  of 
those  cases,  Jones  v.  Williams,  in  which  all  the  preceding  decisions 
were  considered,  was  expressly  decided  on  the  ground  of  visible 
continuity,  as  will  be  seen  by  referring  to  the  judgment  of  Parke,  B. 
At  any  rate,  acts  of  ownership  by  the  plaintiffs  do  not  show  title  in 
their  lessors. 

The  memorandum  was  not  admissible  in  evidence  without  first 
showing  that  Williams  was  the  defendants'  agent.  He  was  clearly 
not  so  originally. 

It  is  said  that  the  memorandum  is  receivable  in  evidence  as  part 
of  an  act  done. 

(Maule,  J. :  Being  connected  with  the  laying  down  of  the  boundary 
which  was  not  objected  to. 

Bosanquet,  J. :  If  the  plaintiffs  failed  to  connect  the  defendants 
with  the  memorandum,  the  defendants  should  have  applied  to  the 
Judge  to  strike  out  the  evidence.) 

The  evidence  given  to  let  in  the  memorandum  was,  that  one  of  the 
defendants  had  said,  "  If  the  decision  is  against  us,  we  shall  apply 
for  a  lease/'  and  that  such  an  application  was  afterwards  made. 
Suppose  a  person  chose  to  attend  a  reference  to  which  he  was  not 
a  party,  he  would  not  be  bound  by  the  award. 

(Maule,  J. :  The  offer  to  take  a  lease  tended  to  show  that  the 
defendants  meant  to  be  bound  by  the  decision ;  or  it  may  be  that 
they  merely  thought  Williams  likely  to  know  the  boundary.) 

If  so,  the  case  was  not  properly  left  to  the  jury. 

(Erskine,  J. :  The  case  was  not  moved  on  that  ground.) 

The  application  for  a  lease  was  merely  an  act  of  caution  on  the  part 
of  one  of  the  defendants. 

It  is  unnecessary  to  say  anything  about  the  non-execution  *of  the       [  *6i5  ] 
lease  by  some  of  the  intended  lessors,  because  that  would  go  only 
to  the  amount  of  damages. 

R.R. — VOL.  LVI.  BO 
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Taylor       Tindal,  Ch.  J. : 

v. 

Parry.  This  was  an   action  of   trover    brought    to   recover    from   the 

defendants  the  value  of  certain  quantities  of  lead  and  other  ore. 
The  jury  found  a  verdict  for  the  plaintiffs,  damages  700J.J  which,  I 
suppose,  was  the  value  of  the  ore.     Three  objections  were  taken  at 
the  trial.     First,  it  was  said  that,  in  order  to  entitle  the  plaintiffs 
to  recover,  they  must  show  property  in  the  ore,  whereas  all  that 
had  been  done  was  to  put  in  the  lease  to  the  plaintiffs,  without 
showing  any  title  in  their  lessors,  or  any  possession  whatever  under 
the  lease.     Undoubtedly  a  lease  from  A.  to  B.  is  not  evidence 
against  G.     It  would  not,  therefore,  have  been  sufficient,  for  the 
plaintiffs  merely  to  put  in  the  lease.     But  in  the  case  of  a  demise 
of  minerals  lying  under  an  extensive  district,  it  is  not  possible  that 
the  lessees  should  enter  upon,  and  take  actual  possession  of,  every 
part  of  that  which  forms  the  subject  of  the  demise.     Besides  which, 
the  mode  of  occupying  a  mine  is  not  such  as  to  afford  the  same 
evidence  of  possession  as  the  occupation  of  the  surface,  the  produce 
of  which  is  perpetually  consumed  and  renewed.     When  ore  is  taken, 
it  is  gone  for  ever.     There  could  not  have  been  an  actual  enjoy- 
ment by  the  plaintiffs  of  that  part  of  the  mine  in  which  a  trespass 
was  committed  by  the  defendants  in  taking  away  the  ore.     Posses- 
sion under  a  demise  may  be  shown  by  the  occupation  of  parts  of 
that  which  is  comprised  in  the  demise,  and  that  has  been  done 
here. 

The  second  objection  is,  that  the  spot  in  question  is  not  within 

the  description  contained   in    the   lease.     The  first  part   of   the 

description    applies  to  that    part    of    Mold    Mountain  which   is 

included  in  the  map.     The  words  are,  "  all  and  all   manner  of 

[  *616  ]      mines  of  lead  ore,  &c,  in,  *upon,  or  under  all  or  any  part  of  the 

messuages  or  tenements,  fields,  closes,  or  parcels  of  land  described 

and  set  forth  in  the  map  hereunto  annexed."     Next  follow  the  words, 

"  and  also  in,  upon,  or  under  all  or  any  part  of  that  large  tract  of 

common  called  the  Mold  Mountain,"  which  description  is  evidently 

introduced  for  the  purpose  of  including  parts  of  Mold  Mountain 

not  within  the  former  description.     Then  follow  the  words,  "  All 

which  premises  are  situate  in  the  several  townships  of  Gwernafield 

and  Hendrebiffa,  and  within  the  manor  or  lordship  of  Mold,  and 

are  bounded  on  the  east  (the  only  material  boundary),  by  ancient 

lands  in  the  township  of  Gwernafield  and  Hendrebiffa  aforesaid, 

and  contain  together  1,400  acres  of  land  or  thereabouts,  all  which 

are  particularly  described,  delineated,  and  distinguished  in  the  map 
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or  plan  thereof  annexed  to  these  presents,  and  which,  by  agreement  Taylor 
of  all  the  said  several  parties,  is  meant  and  intended  to  be  taken  parry. 
as  part  of  this  indenture."  As  to  the  mines  which  are  the  subject 
of  this  demise,  there  is  therefore  a  triple  description.  First,  that 
they  are  under  the  messuages  or  tenements,  &c,  described  or  set 
forth  in  the  map,  or  secondly,  that  they  are  under  that  large  tract 
of  common  called  Mold  Mountain ;  and,  thirdly,  that  they  are 
bounded  on  the  east  by  ancient  lands  in  the  townships  of  Gwerna- 
field  and  Hendrebiffa,  and  are  described,  delineated,  and  distin- 
guished in  ihe  map.  We  must  make  out,  by  looking  at  the  map 
and  the  description  in  the  lease,  whether  this  small  portion  of  land 
is  or  is  not  included  in  the  demise.  If  we  come  to  a  part  too  small 
to  be  laid  down  in  the  map,  we  must  look  at  the  words  of  the  lease 
which  describe  the  boundary — "  bounded  on  the  east  by  ancient 
lands  in  the  townships  of  Gwernafield  and  Hendrebiffa,"  which 
ancient  lands  were  shown  to  be  the  enclosed  lands  called  Brain- 
drainiog,  the  minerals  under  which  were  demised  by  Price  to  the 
^defendants.  The  dispute  is,  therefore,  brought  to  this,  what  is  [*617] 
the  boundary  between  the  Mold  Mountain  and  Braindrainiog  ? 
The  jury  found  that  the  boundary  line  between  the  two  properties 
was  the  zigzag  line  set  out  by  Edward  Williams  under  the  agree- 
ment entered  into  between  the  respective  lessors  ;  and,  in  deciding 
this  second  objection,  it  must  be  assumed  that  that  agreement  was 
properly  received  in  evidence. 

The  third  question  is,  whether  the  learned  Judge  was  justified 
in  letting  in  the  two  agreements. 

By  the  first  agreement,  the  boundary  was  to  be  determined  by 
an  indifferent  surveyor.  By  the  second  agreement,  a  particular 
person,  Williams,  was  substituted,  instead  of  a  person  to  be 
appointed  generally.  Williams  went  to  the  spot  with  the  maps, 
with  which  he  had  been  furnished  by  the  parties  by  whom  he  was 
appointed,  heard  their  statements,  and  staked  out  a  boundary  line. 
It  was  said  that  a  tenant  is  not  to  be  bound  by  an  agreement  into 
which  his  landlord  chooses  to  enter,  and  it  is  certain  that  a  landlord 
cannot  so  bind  his  tenant ;  but  the  real  question  upon  this  part  of 
the  case  was,  whether  Williams  had  set  out  the  boundary  by  the 
assent  of  the  defendants,  given  either  before  or  after  the  boundary 
was  ascertained.  The  evidence  was  this :  a  person  was  employed 
by  the  lessors  of  the  plaintiffs,  and  the  lessors  of  the  defendants, 
to  set  out  the  boundary  between  the  lands  claimed  by  them 
respectively.     The   defendants    were   directly   interested    in    the 

30—2 
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Taylor  subject-matter  of  the  inquiry.  They  knew  that  the  boundary 
Pabby.  w&8  about  to  be  set  out,  and  communicated  with  Williams  as  the 
person  by  whom  it  was  to  be  set  out.  They  accompanied  him 
when  the  line  was  staked  out ;  and  before  the  decision  was  finally 
made  they  applied  to  the  plaintiffs'  lessors  for  a  lease  of  the  spot  in 
question,  in  case  the  decision  of  Williams  should  be  in  favour  of 
the  latter.  I  think,  therefore,  that  there  was  sufficient  evidence 
[  *G18  ]  that  the  defendants  'assented  to  the  setting  out  of  the  boundary 
line  by  Williams.  I  am  therefore  of  opinion  that  none  of  the 
objections  which  have  been  taken  by  the  defendants  are  well 
founded,  and  consequently  that  the  rule  for  entering  a  nonsuit 
should  be  discharged. 

Bosanquet,  J. : 

I  agree  in  thinking  that  the  rule  ought  to  be  discharged.  The 
first  objection  taken  is,  that  the  plaintiffs  have  not  shown  any  title 
to  the  minerals.  The  plaintiffs  worked  in  the  Fownog  Mine,  which 
was  sufficiently  shown  to  be  connected  with  the  spot  in  question. 
It  is  said  that  the  rule  is  not  the  same  as  to  evidence  of  ownership 
to  be  derived  from  acts  of  ownership  in  parts  of  a  continuous 
waste,  or  common,  where  those  acts  are  exercised  upon  the  surface, 
and  where  they  are  exercised  upon  that  which  is  underground  and 
unseen.  But,  as  already  observed  by  my  Lord,  this  argument 
would  tend  to  destroy  the  evidence  of  title  to  minerals.  In  setting 
up  title  to  a  particular  spot,  it  is  impossible  to  give  evidence  of 
prior  occupation  of  the  same  spot,  because,  by  that  prior  occu- 
pation, the  ore  which  constituted  the  portion  of  the  mine  in  that 
spot  would  have  been  taken  away.  Here,  however,  the  defendants 
appear  to  have  taken  the  ore  in  question  from  that  which  appears 
to  be  continuous  with  the  workings  of  the  plaintiffs.  I  think, 
therefore,  that  there  was  sufficient  evidence  of  acts  of  ownership 
to  show  possession  of  the  spot  in  question  under  the  lease,  provided 
the  language  of  the  lease  was  sufficiently  comprehensive  to  pass  it. 
The  real  question  is,  what  is  the  boundary  between  Mold  Mountain, 
which  is  demised  to  the  plaintiffs,  and  Braindrainiog,  which  is 
demised  to  the  defendants.  The  landlords  of  both  parties,  by  a 
written  agreement,  employed  a  surveyor  to  ascertain  that  boundary. 
It  is  objected  that  the  determination  of  that  surveyor,  and  the 
[  "619  ]  agreement  under  which  he  acted,  though  binding  as  "between  the 
respective  landlords,  were  not  even  admissible  in  evidence  as 
against   the  defendants.     Generally  speaking,  it  is   true  that  a 
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tenant  is  not  bound  by  the  acts  of  his  landlord ;  but  the  question  Taylok 
here  is,  whether  the  defendants  did  not  adopt  the  acts  of  Price  by  Parry. 
the  manner  in  which  they  interfered  with  the  proceedings  of 
Williams,  and  by  the  application  made  by  them  for  a  lease  before 
Williams  had  pronounced  his  decision,  in  case  that  decision  should 
be  unfavourable.  It  appears  to  me  that  their  conduct  amounted  to 
acquiescence,  so  as  to  place  them  in  the  same  situation  as  if  they 
had  been  originally  parties  to  the  agreement  under  which  Williams 
was  appointed  to  determine  the  boundary.  I  am  therefore  of 
opinion  that  the  rule  for  entering  a  nonsuit  should  be  discharged. 

Erskine,  J. : 

I  am  also  of  opinion  that  this  rule  ought  to  be  discharged.  The 
claim  of  the  plaintiffs  is  founded  upon  a  lease  of  mines  and 
minerals  under  certain  lands  in  a  particular  district,  from  a  part 
of  which  the  ore  in  question  is  alleged  to  have  been  taken  by  the 
defendants.  Three  objections  are  raised  to  the  plaintiffs'  right  to 
recover :  first,  that  it  is  not  shown  that  the  plaintiffs'  lessors  had 
any  title  to  grant  the  lease ;  secondly,  that  is  not  shown  that  the 
plaintiffs  enjoyed  the  spot  in  question  under  the  lease  ;  thirdly, 
that  the  verdict  was  founded  upon  evidence  which  had  been 
improperly  received. 

The  plaintiffs,  in  answer  to  the  first  objection,  rely  upon  the 
recitals  which  are  to  be  found  in  the  Mold  Inclosure  Act  (l) ;  but 
the  recitals  in  an  Act  of  Parliament  are  not  evidence  against  those 
who  are  not  either  parties  or  privies  to  the  enactment.  They  also 
rely  upon  the  fortieth  section  of  that  statute ;  but  that  section  only 
reserves  the  rights  which  are  alleged  to  exist.  *If  the  case  had  [  *620  ] 
rested  on  the  title  of  their  lessors  as  it  existed  before  the  granting 
of  the  lease,  the  plaintiffs  must  have  failed.  But  in  the  absence 
of  evidence  of  title  in  the  defendants,  it  was  sufficient  for  the 
plaintiffs  to  show  possession  of  the  spot  from  which  the  ore  had 
been  taken.  The  defendants  had  no  title  unless  the  spot  in 
question  were  under  Braindrainiog,  which  it  was  shown  not  to  be, 
supposing  the  evidence  of  the  agreement  to  have  been  properly 
received. 

The  next  question  is,  whether  the  plaintiffs  were  in  possession. 
The  jury  have  found  that  they  were  so.  From  the  nature  of  the 
property,  it  would  be  impossible  to  show  actual  enjoyment  by  the 
plaintiffs  of  the  spot  from  which  the  ore  was  dug  by  the  defendants. 

(1)  Supra,  459. 
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Tailor  The  plaintiffs,  not  being  lessees  of  the  surface,  were  not  in  a 
Parry.  situation  to  show  a  right  to  the  minerals  through  the  medium  of 
acts  done  by  them  upon  the  surface.  The  lease  by  which  the 
plaintiffs  claim,  purports  to  be  a  grant  of  all  mines  and  minerals 
under  a  certain  district ;  and  the  further  question  which  arises 
upon  this  part  of  the  case  is,  whether  the  spot  in  dispute  was  or 
was  not  included  in  the  grant.  It  is  not  contended  that  this  spot 
comes  within  the  words  "  in,  or  upon,  or  under  all  or  any  part  of 
the  messuages  or  tenements,  fields,  closes,  or  parcels  of  land, 
described  and  set  forth  in  the  map  hereunto  annexed ;  "  but  the 
lease  goes  on  to  say,  "  and  also  in,  upon,  or  under  all  or  any 
part  of  that  large  tract  of  common  called  Mold  Mountain."  If, 
therefore,  the  spot  in  question  be  either  under  the  inclosed  lands 
described  in  the  map,  or  under  part  of  Mold  Mountain,  it  will  be 
included.  It  was  clearly  the  intention  of  the  lessors  to  demise  all 
the  mines  and  minerals  up  to  the  ancient  boundary.  It  is  said 
that  the  final  reference  to  the  map  shows  that  nothing  was 
intended  to  pass  which  was  not  included  in  the  map  ;  but  we  must 
[  *62i  ]  look  at  the  words  of  the  description  as  well  as  the  words  *referring 
to  the  map.  If  it  was  the  intention  of  the  lessors  to  let  everything 
up  to  the  boundary,  it  is  evident  that  the  object  of  referring  to  the 
map  would  be,  not  to  show  the  extent  of  the  grant  towards  the 
boundary,  not  to  define  the  eastern  boundary,  but  to  specify  the 
particular  portion  of  Mold  Mountain,  viz.  the  1,400  acres,  the 
mines  and  minerals  under  which  were  intended  to  be  included  in 

• 

the  grant.  The  lease  was  made  after  the  old  zigzag  line  bad  been 
destroyed,  and  a  wall  had  been  built  in  a  straight  line  by  Price, 
and  when,  therefore,  a  person  going  to  the  spot  would  naturally 
suppose  the  wall  to  be  the  true  boundary.  It  was  necessary  to  be 
accurate  in  defining  the  line  between  the  premises  described  by  the 
lease  and  those  parts  of  the  lessors'  lands  which  were  demised  to 
other  parties.  Then  what  was  the  boundary  of  the  ancient  lands  ? 
That  is  a  matter  which  the  jury  have  examined  into  and  decided. 
Have  the  plaintiffs  been  in  possession  under  the  lease?  It  is 
shown  that  they  have  exercised  acts  of  ownership  in  various  parts 
of  the  property  demised,  though,  as  already  observed,  not  in  the 
preeise  spot  on  which  the  question  in  this  case  arises.  I  think, 
therefore,  that  the  plaintiffs  are  entitled  to  recover,  unless  improper 
evidence  has  been  received. 

The  memorandum,  the  admissibility  of  which  was  objected  to, 
contained  an  agreement  between  the  plaintiffs'  lessors,  and  Price, 
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the  lessor  of  the  defendants.  That  agreement  could  not,  of  itself,  Taylob 
be  evidence  to  affect  the  defendants;  but,  though  the  defendants  pabby. 
were  not  originally  parties  to  that  agreement,  they  might  make  it 
evidence  against  themselves  by  their  subsequent  conduct.  Williams 
was  seen  by  the  defendants  in  the  act  of  examining  the 
boundary.  It  was  known  by  them  that  he  was  staking  it  out ;  but, 
in  order  to  make  that  circumstance  evidence  of  their  acquiescence, 
it  was  necessary  to  show  for  what  purpose  Williams  was  staking 
*out  the  boundary.  The  only  mode  of  ascertaining  this  would  be,  [  *622  ] 
by  showing  under  what  directions  Williams  was  acting ;  and  the 
agreement  containing  those  directions,  being  in  writing,  it  neces- 
sarily formed  part  of  the  plaintiffs'  evidence.  Then  we  have  an  act 
of  acquiescence  on  the  part  of  the  defendants  in  the  proceedings  of 
the  referee,  in  the  shape  of  an  application  to  the  plaintiffs'  lessors 
for  a  lease  of  the  spot  in  question,  in  the  event  of  the  decision  of  the 
referee  being  unfavourable  to  Price. 

Maulb,  J. : 

For  the  reasons  which  have  been  stated  by  my  brother  Erskine, 
I  agree  with  him  in  thinking  that  the  private  Act  of  Parliament  was 
not  binding  upon  the  defendants.  But  the  real  question  in  this' 
case  is,  whether  the  plaintiffs  have  not  a  right  to  the  possession  as 
against  a  wrong  doer.  They  enter  under  a  lease,  and  exercise  acts 
of  ownership  applying  to  all  that  is  contained  in  the  lease.  This 
brings  it  to  the  question,  what  is  granted  by  the  lease  ?  It  purports 
to  be  a  demise  of  "  all  and  all  manner  of  mines,  &c,  that  are,  can, 
shall,  or  may  be  opened,  found  out,  or  discovered  by  any  ways  or 
means  whatsoever,  in,  upon,  or  under  all  or  any  part  of  the 
messuages  or  tenements,  fields,  closes,  or  pieces  of  land  described  and 
set  forth  in  the  map  hereunto  annexed,  and  also,  in,  upon,  or  under 
all  or  any  part  of  that  large  common  called  Mold  Mountain."  If  the 
lease  had  stopped  there,  the  spot  in  question  would  clearly  have  passed. 
But  it  is  said  that  the  description  is  cut  down  by  the  subsequent 
words,  "  and  all  which  are  particularly  described,  delineated,  and  ^ 
distinguished  in  the  map  or  plan  thereof  annexed  to  these  presents, 
and  which,  by  agreement  of  all  the  said  several  parties  hereto,  is 
meant  and  intended  to  be  taken  as  part  of  this  indenture." 

But  this  is  not  a  lease  of  "  all  that  is  contained  in  the  plan."     It 
is  a  *  lease  of  mines  and  minerals  under  lands  lying  within  certain       [  *62H  ] 
boundaries,  accompanied  by  a  statement,  by  way  of  affirmation, 
that  all  these  lands  are  described  in  a  certain  map.     Supposing  that 
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Taylob      tbe  affirmation  would,  taken  by  itself,  exclude  the  locus  in  quo,  still, 
Pabry.       as  the  former  description  states  the  boundary  on  the  east  in  terms 
which  are  unequivocal,  I  think  that  a  false  statement,  introduced  by 
way  of  affirmation  only,  and  not  by  way  of  exception  or  limitation, 
would   not  prevent  the   former    words    from    having   their   full 
operation.     There  are  numerous  cases  to   that  effect  (1).     But  it 
appears  to  me  that  it  is  not  necessary  to  resort  to  that  rule  of  con- 
struction in  the  present  case,  because  I  think  that  the  spot  in  question 
is  not  excluded  by  the  subsequent  description.     The  map,  which  is 
drawn  upon  a  very  small  scale,  does  not  describe  walls  or  fences. 
Each  parcel  of  land  is  numbered,  and  the  numbers,  with  the  owners' 
names,  and  the  quantities  of  land  contained  in  each  parcel,  are 
placed  in  distinct  columns  in  another  part  of  the  deed.     The  effect 
is  the  same  as  if  this  particular  parcel,  instead  of  being  designated 
as  No.  153,  had  been  described  as  a  close  called  Blackacre.      A 
demise  of  the  minerals  under  Blackacre  would  have  operated  as  a 
demise  of  the  minerals  under  the  whole  of  the  close  bearing  that 
name.      It  appears  to  me,  therefore,  that  there  really  is  no  contra- 
diction  between  the  former  demising  parts  of  the  deed  and   the 
subsequent  words  referring  to  the  map  or  plan  annexed. 

In  the  course  of  the  argument  a  point  was  raised  (2),  though  not 
much  insisted  on,  affecting  the  amount  of  damages.  The  plaintiffs 
were  shown  to  have  been  in  possession  (3)  of  the  entirety  of  the  mines 
[  *624  ]  and  minerals  *which  formed  the  subject  of  the  demise,  not  of  an 
undivided  portion.  They  were  therefore  entitled  to  the  whole  value 
of  the  ore  removed  by  the  defendants. 

The  question  with  respect  to  the  admissibility  of  the  memorandum 
of  agreement  in  evidence  is  attended  with  rather  more  difficulty.  It 
stands  thus :  a  dispute  having  arisen  between  Price,  the  owner  of 
enclosures  called  Braindrainiog,  demised  by  him  to  the  defendants, 
and  the  lords  of  Mold,  under  whom  the  plaintiffs  claim  as  lessees, 
as  to  the  boundary  between  their  respective  properties,  it  is  agreed 
to  be  referred.  The  lessors  of  the  plaintiff  were  interested  to  the 
extent  of  one  tenth  of  the  produce  of  the  mine,  reserved  to  them  by 
the  lease,  and  they  were  very  probably  large  shareholders  in  the 
adventure.     It  was  natural  that  the  defendants,  who  claimed  under 

(1)  Goodtitle  d.  Radford  v.  Southern,  the  lease  by  some  of  the  parties  called 
14  R.  R.  435  (I  M.  &  S.  299) ;  Paddock  in  the  memorandum  "  the  lords  of 
v.  Fradley,  1  Cr.  &  J.  90;    and    see      Mold." 

Doe.  d.  Freeland  v.  Burt,  1  R.  R.  367  (3)  See  Dochray  v.  Befis,  1  Roll.  R. 

(I  T.  R.  701).  19;    Harper  v.  Charlemvorth,  28  R.  R. 

(2)  Namely,  the  non -execution  of      405  (4  B.  &  0.  574). 
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Price,  should  also  be  willing  to  refer ;  and  the  question  is,  whether 
the  defendants  did  assent  to  the  reference.  The  defendants  knew 
that  Williams  was  about  to  set  out  the  boundary,  and  they  had 
communication  with  him  on  the  subject.  They  were  present  when 
the  boundary  was  staked  out ;  after  which  the  defendant  Parry,  who 
acted  as  manager  for  himself  and  his  co-defendants,  applied  for  a 
lease  of  the  spot  in  question  from  the  lords  of  Mold,  in  case  the 
decision  of  the  arbitrator  should  be  adverse  to  the  claims  of  Price. 
This  was  an  admission  by  Parry  that  the  decision  of  the  arbitrator 
might  render  it  necessary  to  apply  to  the  lords  of  Mold  for  a  lease  (l). 
The  defendants'  acquiescence  does  not  show  that  the  plaintiffs  were 
parties  to  the  reference ;  but  it  is  enough  if  the  defendants  were 
substantially  parties  to  it  (2).  I  am  therefore  *of  opinion  that  the 
memorandum  was  properly  admitted  in  evidence,  and  that  the  rule 
which  has  been  obtained  for  entering  a  nonsuit,  must  be  discharged. 

Rule  discharged. 


Taylor 

v. 
Parry. 


[  *625  ] 


DOE  on  the  demise  of  ANN  BUTCHER  v. 


MUSGRAVE,  Clerk  (3). 


(1  Man.  &  G.  625 


-644  ;  S.  C.  1  Scott,  N.  R.  431 ;  9  L.  J.  (N.  S.)  C.  P.  318  ; 
4  Jur.  631.) 

The  defendant,  who  was  ono  of  the  canons  of  the  Queen's  free  chapel  of 
St.  George  at  Windsor  demised  by  way  of  mortgage  for  ninety-niue  years, 
if  he  should  so  long  live  and  continue  a  canon,  to  the  lessor  of  the  plaintiff, 
4  *  All  that  the  canonry  of  him  the  said  R.  A.  Musgrave,  of  the  Queen's  free 
chapel  of  St.  George  at  Windsor,  and  all  glebe  and  other  lands,  messuages, 
tenements,  and  hereditaments  belonging  thereto ;  and  all  and  every  the 
rights,  rents,  profits,  emoluments,  privileges,  advantages,  and  appurten- 
ances to  the  said  canonry  belonging." 

On  ejectment  brought  on  the  demise  of  the  mortgagee,  it  appeared  in 
evidence  that  there  was  no  property  attached  to  any  individual  canonry,  but 
that  the  whole  property  belonged  to  the  dean  and  chapter,  and  that  the 
surplus  rents,  after  payment  of  certain  expenses  thereout,  were  divided 
equally  among  the  dean  and  the  other  members  of  the  chapter ;  that  all  the 
canons  had  houses  assigned  to  them  for  their  residence,  but  that  no 
particular  house  was  appropriated  to  any  one  canonry ;  that  whenever  a 
vacancy  occurred  the  canons  had  a  right  of  choice  of  the  vacant  house 
according  to  their  seniority,  and  that  the  house  which  was  left  after  the 
other  canons  had  made  their  selection,  was  assigned  to  the  new  canon. 


(1)  See  Noyer.  Heed, Itt&n.&Ry. 63. 

(2)  As  to  the  necessity  of  a  mutual 
submission  to  bind  either  party,  see 
Antram  v.  Chace,  15  East,  209 ;  Ferrer 
y.  Oven,  31  R  R.  239  (7  B.  &  0.  427  ;  1 
Man.  &  Ry.  222) ;  Brazier  v.  Jones,  8  B. 
&  C.  124 ;  2  Man.  &  Ry.  88  ;  Flight  v. 
Bolland,  28  R.  R.  101  (4  Rubs.  298) ; 


Palmer  v.  Scott,  32  R.  R.  229  (1  Russ. 
&  My.  391);  Head  v.  Diggon,  3  Man. 
&  Ry.  97. 

(3)  See  Qrenfell  v.  The  Dean  and 
Canons  of  Windsor,  50  R.  R.  279  (2 
Beav.  544),  where  a  grant  of  the 
emoluments  of  the  canonry  was  held 
to  be  a  valid  security. — A.  G. 


1840. 
June  24. 

[  625  ] 
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DobcL  The  defendant  had   retained  possession   of  the  same  house  which   was 

Butcher  assigned  to  him  upon  his  installation  : 

Mit  a'  a  *  Held,  that  ejectment  would  not  lie  either  for  the  canon  ry  of  the  defen- 

dant, or  for  the  house  assigned  to  him  for  his  residence  as  canon. 

Held  also,  that  the  defendant  was  not  estopped,  by  the  mortgage  deed, 
from  showing  that  the  house  in  question  did  not  belong  to  the  canonry. 

Ejectment,  to  recover  a  canonry  of  the  Queen's  Free  Chapel 
of  St.  George  at  Windsor,  and  divers,  to  wit,  10'  messuages,  10 
cottages,  10  barns,  10  yards,  10  gardens,  10  orchards,  100  acres 
of  arable  land,  100  acres  of  meadow  land,  and  100  acres  of  pasture 
land  thereto  belonging ;  and  also  other  10  messuages,  &c.  with  the 
appurtenances,  situate  and  being  in  the  county  of  Berks,  to  wit,  at 
Windsor  in  that  county. 
[  620  ]  At  the  trial  before  Patteson,  J.,  at  the  last  Spring  Assizes  for 

Berkshire,  the  following  facts  appeared : 

May  26th,  1832.  By  an  indenture  of  this  date,  made  between 
the  defendant,  therein  described  as  the  Beverend  Bichard  Adolphus 
Musgrave,  late  of  Gompton  Basset,  in  the  county  of  Wilts,  and  of 
Barnsley  in  the  county  of  Gloucester,  clerk,  bachelor  of  civil  law, 
and  one  of  the  canons  of  the  King's  Free  Chapel  of  St.  George  at 
Windsor,  of  the  one  part,  and  the  said  Ann  Butcher  of  the  other  part; 

After  reciting,  among  other  things,  a  former  mortgage  for 
5,000Z.  secured  to  the  said  Ann  Butcher,  upon  two  rectories,  of 
which  the  defendant  Musgrave  was  rector,  and  upon  two  policies 
of  life  insurance:  And  reciting  that  the  defendant  "had  been 
duly  instituted  and  appointed  cine  of  the  canons  of  the  King's  Free 
Chapel  at  Windsor ;  "  and  that  "  the  said  Ann  Butcher  being 
desirous  of  having  further  security  for  her  said  debt  of  5,000/. 
and  interest,"  the  said  B.  A.  Musgrave  had  for  such  purpose 
proposed  and  "  agreed  to  demise  the  said  canonry  at  Windsor  to 
the  said  Ann  Butcher  in  manner  therein  mentioned  ;  " 

It  was  witnessed,  that  in  consideration  of  the  said  agreement, 
and  of  the  said  sum  of  5,0002.  so  remaining  due  to  the  said  Ann 
Butcher,  he,  the  said  R.  A.  Musgrave,  at  the  request  of  the  said 
Ann  Butcher,  did  grant,  bargain,  sell,  and  demise  unto  the  said 
Ann  Butcher,  her  executors,  administrators,  and  assigns :  "  All 
that  the  canonry  of  him  the  said  B.  A.  Musgrave  of  the  King's 
Free  Chapel  of  St.  George  at  Windsor,  and  all  glebe  and  other 
lands,  messuages,  tenements,  and  hereditaments  belonging  thereto: 
And  all  and  every  the  rights,  rents,  profits,  emoluments,  privileges, 
advantages,  and  appurtenances  to  the  said  canonry  belonging :  And 
all   the  estate,  right,  title,  and   interest  of  him  the  said  R.  A. 


vol.  lvi.]       1840.     C.  P.     1   if  AN.  &  G.  626—628.  175 

Musgrave,  in  and  to  the  same  premises,  and  every  *part  thereof :  "        Doe  a. 

tiUTCHKK 

To  hold  the  said  canonry,  glebe,  and  other  lands,  hereditaments,  tm 

rents,  profits,  and  all  and  singular  other  the  premises  thereinbefore    ^^ofT** 

demised,  or  intended  so  to  be,  with  their  appurtenances,  unto  the 

said  Ann  Butcher,  her  executors,  administrators,  and  assigns  for 

the  term  of  ninety-nine  years,  to  commence  and  be  computed  from 

the  day  next  before  the  day  of  the  date  thereof,  if  the  said  R.  A. 

Musgrave  should  so  long  live  and  continue  canon  of  his  Majesty's 

said   Free   Chapel  :    Upon   the   trusts,   nevertheless,   thereinafter 

declared,  being  trusts  for  the  better   securing  to  the  said  Ann 

Butcher,  her  executors,  &c,  of  the  said  sum  of  5,000/.  and  interest. 

And  by  the  said  indenture,  the  said  R.  A.  Musgrave  appointed  the 

said   Ann   Butcher,  her  executors  and  administrators,  to  be  his 

attorney   and  attorneys,   to  ask,   demand,   sue  for,  recover  and 

receive  from  all  persons  who  should  be  liable  or  intrusted  to  pay 

the  same  respectively,  the  rents,  profits,  and  produce  of  the  said 

canonry  and  hereditaments  thereby  granted  and  demised,  and  on 

payment  thereof,  to  give,  sign,  and  execute  effectual  receipts,  &c. 

for  the  same  respectively ;  and  on  non-payment  thereof,  to  bring, 

carry  on,  and  prosecute  any  action  or  other  proceeding  whatsoever, 

for  recovering  and  compelling  the  payment  thereof  respectively, 

and  to  adjust  and  settle  all  accounts  and  things  relating  to  the 

same  premises,  and  for  all  the  said  purposes,  to  use  the  name 

of  the  said  R.  A.  Musgrave,  &c.     The  deed  contained  covenants 

by  Musgrave,  that  he  had  good  right  to  demise  the  canonry,  for 

quiet  enjoyment  after  default,  and  for  further  assurance. 

Mr.  St.  Croix,  the  chapter  clerk  of  the  dean  and  canons  of  the 
Queen's  Free  Chapel  of  St.  George  within  the  Castle  of  Windsor, 
who  was  called  on  behalf  of  the  lessor  of  the  plaintiff,  stated,  that 
on  the  appointment  of  the  defendant  as  canon,  he  took  possession 
of  a  house  *assigned  to  him  by  the  chapter,  in  which  he  still  con-  [  *628  ] 
tinued  to  reside.  According  to  his  evidence,  the  course  pursued 
as  to  the  allotment  of  residences  on  the  installation  of  canons  is 
as  follows.  With  the  exception  of  the  dean,  there  is  no  specific 
appropriation  of  any  particular  house  to  the  members  of  the  chapter. 
When  a  stall  becomes  vacant  by  the  death  of  a  canon,  the  house 
occupied  by  such  canon  becomes  also  vacant.  The  other  canons 
have  a  right  to  take  possession  of  the  vacant  house  according  to 
their  seniority.  After  they  have  exercised  their  right  of  choice, 
the  new  canon,  upon  being  installed,  has  the  remaining  house 
assigned  to  him  (but  not  by  any  writing)  by  the  chapter  as  his 
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DoEd.       residence.      The  witness  also  stated,  that  the  chapter  generally 
Butcher 

r.  is  possessed   of  property,   but   there   is   none   belonging    to   any 

Musgrave.  individual  canon,  as  such;  that  after  defraying  the  expenses  of 
the  chapel,  and  of  repairing  the  canons'  houses  (as  after  men- 
tioned), the  surplus  rents  and  funds  of  the  chapter  are  divided 
equally  between  the  dean  and  the  canons ;  that  the  chapter  do 
what  are  usually  called  landlord's  repairs  to  the  houses  of  the 
canons,  and  that  tenant's  repairs  are  done  by  the  respective 
occupiers ;  that  if  a  canon  omit  to  reside  in'  the  house  allotted 
to  him  for  a  specified  time,  or  to  observe  the  statutes  and 
ordinances  of  the  college,  his  canonry  becomes  vacant;  and  that 
a  canon  must  be  in  priest's  orders  before  he  can  be  installed,  but 
that  there  is  no  cure  of  souls  belonging  to  a  canonry. 

For  the  defendant  it  was  contended,  that  ejectment  would  not 
lie  for  a  canonry ;  and  that  the  defendant,  as  canon,  had  no  legal 
estate  or  interest,  either  in  the  house  assigned  to  him  for  his 
residence,  or  in  the  common  funds  of  the  chapter;  that  with 
respect  to  the  house  he  had  the  mere  use  and  occupation  of  it 
so  long  as  he  should  continue  a  canon,  the  legal  estate  being  in 
[  *629  ]  the  chapter  at  large.  The  defendant's  counsel  cited  Doe  *d.  Watson 
v.  Fletcher  (l)  and  Hex  v.  The  Inhabitants  of  B  elf  or  d  (2). 

For  the  lessor  of  the  plaintiff  it  was  submitted  that  ejectment 
will  lie  for  a  canonry  which,  although  an  ecclesiastical  benefice,  has 
no  cure  of  souls  attached  to  it ;  and  the  argument  of  Gundry  in 
Rex  v.  The  Bishop  of  London  (3),  Dr.  Sand's  case  (4),  and  Frere  v. 
Moor  (5),  were  cited.  It  was  further  contended  that  the  defendant 
had  a  freehold  in  his  canonry,  and  in  the  lands  belonging  thereto, 
which  passed  by  the  mortgage  deed  ;  that  he  was  estopped  by  that 
deed  from  denying  that  he  had  an  assignable  interest ;  and  that, 
at  any  rate,  he  had  such  an  interest  in  the  house  in  which  he  resided 
as  might  be  delivered  over  by  the  sheriff  under  a  writ  of  habere 
facias  possessionem . 

The  learned  Judge  gave  it  as  his  opinion,  that  an  ejectment  will 
not  lie  for  a  canonry,  and  that  a  valid  grant  cannot  be  made  of  a 
canonry,  as  such,  being  an  ecclesiastical  office,  only  capable  of 
being  held  by  a  person  in  priest's  orders ;  that  if  the  canonry 
involved  the  corps  of  the  estate,  such  estate  might  be  granted ;  but 
that  there  was  no  land  or  house  specifically  attached  or  belonging 

(1)  8  B.  &  C.  25.  (4)  Skinner,  121. 

(2)  10  B.  &  C.  54 ;  5  Man.  &  By.  174.  (5)  22  R.  R.  759  (1  Price,  475). 

(3)  1  Wils.  11,  14. 
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to  the  canonry  in  question.     The  learned  Judge  thought,  that  if       Doe  d. 

Butcher 

the  mortgage  deed  had  designated  any  particular  house,  in  the  v. 

possession  of  the  defendant,  the  grantee  might,  as  against  the  Mu3GBAVfi» 
defendant,  have  maintained  an  ejectment;  but  that  no  grant  of 
any  specific  house  was  contained  in  the  deed.  With  reference  to 
the  proposition  of  Gundry  in  Hex  v.  The  Bishop  of  London  (l)  the 
learned  Judge  denied  that  an  ejectment  would  lie  for  a  prebend, 
considered  as  a  stall  in  a  church,  although  it  might,  be  maintained 
for  lands  held  in  respect  of  such  prebend ;  and  he  remarked  that 
since  *the  Statute  of  Uniformity  (2)  a  prebend  (with  two  exceptions 
— one  at  St.  David's,  which  may  be  held  by  the  Queen ;  and  the 
prebend  of  Shipton,  which  may  be  held  by  a  layman)  as  well  as  a 
canonry  must  be  held  by  one  in  holy  orders. 
The  plaintiff  being  thereupon  nonsuited, 

Ludlow,  Serjt.,  in  last  Easter  Term,  obtained  a  rule  for  a  new 
trial,  against  which 

Channell,  Serjt.  (H'hateley  with  him)  now  showed  cause  : 

It  is  submitted,  first,  that  an  ejectment  will  not  lie  for  a  canonry ; 
and,  secondly,  that  the  house  in  question  did  not  belong  to  the 
canonry ;  and  even  if  it  did,  that  the  defendant  had  no  power  to 
mortgage  or  assign  it.  In  Dr.  Sand's  case  (3)  there  was  an  actual 
assignment  of  the  house  by  the  Bishop -to  the  prebendary ;  and, 
moreover,  that  was  a  suit  for  dilapidations  against  the  executors  of 
the  preceding  prebendary.  That  case  has,  therefore,  no  analogy  to 
the  present ;  for  the  party  might  be  liable  for  repairs  during  the 
period  of  his  occupation  of  the  house,  and  yet  the  legal  estate 
might  be  vested  in  the  aggregate  corporation,  Haddiffe  v. 
D'Oyley  (4)  was  also  an  action  for  dilapidations  of  a  prebendal 
house,  brought  by  a  prebendary  against  his  predecessor.  No 
weight  can  be  attached  to  the  assertion  of  counsel  in  Hex 
v.  Bishop  of  London  (o)  that  "  an  ejectment  would  lie  for  a 
prebend's  stall,  or  an  assize  will  lie ;  after  he  is  admitted,  eject- 
ment lies  ;  it  is  a  freehold."  The  remark  had  little  or  no  bearing 
on  the  question  raised  in  that  case,  and  being  made  in  reply,  there 
was  no  opportunity  of  answering  it. 

Although  a  canonry  is  not  an  office  within  the  13  Eliz.  c.  12,  so  as 
to  render  it  necessary  that  the  holder  of  it  *should  read  and  subscribe       [  *63i  ] 

(1)  1  WUs.  11,  14.  (4)  1  R.  R.  560  (2  T.  R.  630). 

(2)  13  &  14  Car.  II.  c.  4.  (5)  1  Wils.  11. 

(3)  Skinner,  121. 
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Doe  d.        the  thirty-nine  articles,  it  is  clearly  within  the  13  &  14  Car.  II.  c.  4, 

r.  which  requires  him  to  be  a  person  in  priest's  orders.     With  respect 

Musoravb.    to  the  derjvation  of  the  word  "prebendary,"  Lord  Coke,  in  the  Dean 

and  Chapter  of  Norwich's  case  (l),  says  that  "prabenda  diciturapne- 
bendo9  quia  prceberet  auxilium  episcopo."  This,  however,  is  denied 
by  other  authorities.  Dr.  Burn,  in  his  Ecclesiastical  Law,  tit. 
Dean  and  Chapters,  s.  3,  observing  upon  the  passage  from  Lord 
Coke,  says,  that  "he  had  his  name,  on  the  contrary,  from  the 
assistance  which  the  church  afforded  him  in  meat,  drink,  and  other 
necessaries,"  and  refers  to  Gibson's  Codex,  195,  n.  b.,  where  it  is 
stated,  "  Prabendadicitur  a prtebendo,  quia  prceberet  aiucUium  episcopo, 
saith  my  Lord  Coke,  which  leaves  no  distinction  between  a  canonry 
and  a  prebend ;  whereas,  in  truth,  the  first  is  a  name  of  office,  and 
the  second  only  a  maintenance,  and  a  prebendary  was  so  called, 
not  from  the  assistance  he  afforded  to  the  Bishop,  but  from  the 
assistance  the  church  afforded  him,  in  meat,  drink  and  other  neces- 
saries. ...  To  which  agrees  the  distinction  expressly  made  by 
Lyndwood  between  those  two:  Canonia  est  jus  spirituale  quod 
aliquis  assequitur  in  ecclesia,  per  receptionem  in  fratrem  et  assig- 
nationem  stalli  in  choro  et  loci  in  capitulo  :  praebenda  vero  est  jus 
spirituale  recipiendi  certos  proventus  pro  meritis  in  ecclesia,  com- 
petentes  percipienti  ex  divino  officio,  cui  insistit,  et  nascitur  ex 
canonia  tanquam  filia  a  matre."  It  may  be  admitted  that,  where 
a  manor  or  rectory  is  specifically  allotted  to  a  prebend,  the  pre- 
bendary has  power  to  charge  or  demise  it,  for  this  seems  the  result 
of  the  authorities :  Watson's  Clergyman's  Law,  p.  472,  Hare  v. 
Bickley  (2).  Where  a  manor  is  so  allotted  the  prebendary  may 
[  *632  ]  assign  it,  and  still  retain  *his  office  and  discharge  its  duties.  Here, 
however,  it  is  clear  that  the  canonry  itself  could  not  be  assigned, 
for  it  must  be  held  by  one  in  priest's  orders  ;  and  the  evidence  of 
the  chapter  clerk  showed  that  there  was  no  property  speci&^lly 
attached  to  the  canonry. 

With  respect  to  the  house,  it  stands  on  the  same  footing  as  the 
canonry.  If  the  latter  cannot  be  assigned,  it  is  impossible  to 
contend  that  the  house  may  ;  for  the  house  is  appropriated  to  the 
canonry  only  as  a  place  of  residence  where  the  canon  is  to  live  in 
order  to  discharge  his  duties,  the  neglect  of  which  would  deprive 
him  of  his  office. 

Hew  v.  The  Inhabitants  of  Belford  (3)   has  a  close  application 

(1)  3  Co.  Rep.  75  b.  (3)  10  B.  &  0.  54  ;  5  Man.  &  By.  174 . 

(2)  Plowd.  526,  and  L>yer,  221  b. 
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to  the  present  case.   There  the  burgesses  of  the  borough  of  Berwick-       Dos  d. 

Butcher 

upon-Tweed  were  entitled  to  receive  such  share  of   the  rents  of  „ 

certain  estates  as  the  corporation  at  large  should  allow  them.     The    MusORAVE- 

estates  were  vested  in  the  corporation  at  large,  and  demised  by 

lease,  the  rents  being  reserved  to  the  corporation.     It  was  held, 

that  a  freeman  of  the  borough,  who  resided  therein,  and  was  in  the 

receipt  of  a  portion  of  the  rents  which  had  been  assigned  to  him  by 

the  corporation,  did  not  thereby  gain  a  settlement  by  estate.     Lord 

Tenterden  said,  "  I  am  of  opinion  that  the  husband  of  the  pauper 

was  not  seised  of  any  legal  or  equitable  estate,  that  being  in  the 

corporation  ;  he  was  only  entitled  to  such  a  portion  of  the  rents  as 

the  body  corporate  might  think  fit  to  allow  him.     Whether  they 

allowed   him  a  portion  of   those  rents,  first  throwing  the  whole 

together,  and  then  dividing  them  among  the  freemen,  or  whether 

they  assigned  to  each  freeman  the  rent  of  a  particular  portion  of 

land,  seems  to  me  immaterial.     The  freemen  had  no  right  to  enter 

the  land."     So,  in  *this   case,  the  house  belonged,  not  to   the       [  *633  j 

defendant  but  to  the  aggregate  corporation.     If  the  lessor  of  the 

plaintiff  could  maintain  ejectment  for  the  house  in  question,  she 

would  equally  have  a  right  to  maintain  it  in  respect  of  any  other 

house  which  the  defendant  might,  from  time  to  time,  select  as  his 

residence. 

Ludlow,  Serjt.,  in  support  of  his  rule : 

This  being  an  ejectment  by  a  mortgagee  against  a  mortgagor  who 
is  in  possession  of  the  mortgaged  property,  many  of  the  arguments 
which  have  been  urged  on  behalf  of  the  defendant  are  not  open  to 
him ;  for  he  is  estopped  from  saying  that  he  had  no  title  to  convey 
that  which  he  has  assumed  to  grant. 

(Tinbal,  Gh.  J. :  The  question,  whether  this  property  passed, 
arises  upon  the  mortgage  deed  itself.) 

In  Doe  d.  Bristow  v.  Pegge(i),  Lord  Mansfield  says,  "  I  found  this 
point  settled  before  I  came  into  this  Court,  that  the  Court  never 
suffers  a  mortgagor  to  set  up  the  title  of  a  third  person  against  his 
mortgagee,  for  he  made  the  mortgage,  and  it  does  not  lie  in  his 
mouth  to  say  so,  though  such  third  person  might  have  a  right  to 
recover  possession."  So  in  Goodtitle  d.  Edwards  v.  Bailey  (2)  the 
same  Judge  says,  "  If  a  man  has  made  a  solemn  deed,  covenanting 

(1)  1  T.  K.  758,  n.  (2)  Cowp.  597. 
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Dosd.       that  another  shall  enjoy  the  premises,  and  likewise  for  farther 

Butch  er 

„.  assurance,  it  shall  never  lie  in  his  mouth  to  dispute  the  title  of  the 

Musgeavb.  part;y  t0  whom  he  has  so  undertaken,  no  more  than  it  shall  be  per- 
mitted to  a  mortgagor  to  dispute  the  title  of  his  mortgagee.  No 
man  shall  be  allowed  to  dispute  his  own  solemn  deed.,,  So  here, 
although  the  question  may  be  as  to  the  effect  of  the  mortgage  deed, 
and  although,  between  third  parties,  the  Court  might  inquire  into 
[  *634  ]  the  title  of  the  aggregate  corporation,  the  defendant  cannot,  *as 
against  the  mortgagor,  set  up  any  title  in  the  dean  and  chapter 
distinct  from  that  which  he  has  assumed  in  himself. 

(Tindal,  Ch.  J.  referred  to  Doe  d.  Marchant  v.  Errington  (l). 
There  S.  being  possessed  of  chambers  in  Lincoln's  Inn  to  which  he 
bad  been  admitted  by  the  benchers,  who  were  the  owners  of  the  fee 
simple,  by  a  deed  reciting,  that  he  was  seised  of  them  for  life,  con- 
veyed them  to  the  plaintiff,  to  hold  during  the  life  of  S.  S.  continued 
in  possession,  and  afterwards  surrendered  the  chambers  to  the 
defendant,  who  was  admitted  by  the  benchers.  It  was  held  that  S. 
was  not  estopped  to  deny  that  S.  was  seised  for  life.) 

That  case  is  distinguishable  from  the  present,  for  it  merely  decided 
that  the  defendant  was  not  estopped  by  a  recital  in  a  deed  to  which 
he  was  not  a  party.  Here  the  defendant  seeks  to  avoid  his  own 
grant  by  setting  up  a  title  in  the  aggregate  corporation.  It  is  laid 
down  in  Stark,  on  Evid.  vol.  1,  pp.  302 — 805,  1st  ed.  where  all  the 
authorities  are  collected,  that  all  privies  in  estate  are  bound  by  an 
estoppel ;  and  it  is  not  easy  to  conceive  how  there  can  be  an  estoppel 
if  this  be  not  one. 

It  may  be  difficult  to  maintain  that  an  ejectment  will  in  all  cases 
lie  for  a  prebendal  stall.  There  are,  however,  some  authorities  in 
support  of  the  proposition.  The  earliest  is  the  dictum,  which 
has  already  been  cited,  of  Gundry,  in  Ilex  v.  The  Bishop  oj 
London  (2).  In  The  Bishop  of  Chichester  v.  Harvard  (3)  which  was 
an  application  for  a  writ  of  prohibition  to  prohibit  the  Bishop  of 
Chichester  from  proceeding  against  the  dean  and  one  of  the  canons 
residentiary  of  the  church  of  Chichester,  upon  his  mandate  directing 
them  to  admit  one  Metcalf ,  clerk,  to  be  a  canon  residentiary  of  that 
[♦635]  *church;  Buller,  J.  said,  "This  is  not  a  mere  spiritual  office, 
but  a  freehold  attended  with  temporal  advantages/ '     So  this  is  a 

(1)  6  Bing.  N.  C.  79 ;  8  Scott,  210.  (3)  1  R.  B.  339  (1  T.  E.  650). 

(2)  1  Wils.  11. 
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freehold  office  attended  with  temporal  advantages,  and  there  is  no        Doe  d. 

Butcher 

sufficient  reason  why  it  should  not  be  the  subject  of  an  ejectment.  „. 

The  fair  result  of  the  evidence  certainly  is,  that  there  is  no  house  MuSGBAVB- 
specifically  appropriated  to  any  particular  stall,  and  that  the 
revenues  of  the  dean  and  chapter  form  one  common  fund,  which  is 
divided  among  the  body.  But  with  respect  to  the  house  in  question, 
it  is  clearly  assignable.  The  cases  show  that  a  prebendary  does 
not  lose  his  stall  or  his  voice  in  the  chapter  by  a  grant  of  the  pro- 
perty attached  to  the  office:  Sharrock  v.  Bourchier  (l),  Com.  Dig. 
Ecclesiastical  Persons  (C.  4),  The  Dean  and  Chapter  of  Norwich's 
case  (2).  Therefore  no  argument  can  arise  from  its  being  necessary 
that  the  person  holding  the  office  should  be  in  priest's  orders.  It 
is  clear  that  the  house  stands  in  a  different  position  from  the  lands 
of  the  corporation. 

(Maulb,  J. :  Supposing  the  defendant  had  occupied  some  other 
house  at  Windsor,  would  he  be  estopped  by  the  deed  from  saying 
that  it  did  not  belong  to  the  canonry  ?) 

In  the  case  put  the  defendant  might  not  be  estopped  ;  but  here  the 
house  did  belong  to  the  canonry ;  for  as  soon  as  the  house  was 
assigned  to  the  defendant,  he  acquired  a  several  interest  therein, 
and  if  the  defendant  had  any  interest  in  it  at  all,  the  lessor  of  the 
plaintiff  is  entitled  to  recover.  After  a  canon  gets  into  possession 
of  a  house,  he  cannot  be  molested  in  the  enjoyment  of  it,  but  may 
retain  it  so  long  as  he  holds  his  office ;  for  it  is  not  necessary  that 
the  house  should  be  assigned  to  him  by  deed  (3).  In  Hardy  v. 
Cathcart  (4)  the  letting  of  prebendal  houses  seems  to  be  spoken  of 
as  a  matter  of  ordinary  occurrence.  *In  Goodtitle  d.  Miller  v.  [  '636  ] 
Wilson  (5)  it  appears  to  have  been  taken  for  granted  that  an  eject- 
ment would  lie  for  a  prebendal  house  which  had  been  appropriated 
in  severalty.  Warner  v.  Potchett  (6)  is  also  in  point.  As  soon  as 
the  defendant  obtained  possession  of  the  house  in  question  he  had 
a  right  to  demise  it.  The  mere  letting  of  the  house  did  not 
incapacitate  him  from  performing  his  duty.  Although  it  may  have 
been  assigned  to  him  for  a  residence,  he  does  not  necessarily  forfeit 
it  by  living  in  another  house.  The  liability  to  dilapidations  is 
incidental  to  the  several  possession  of  the  house.    In  Dr.  Sand's 

(1)  Sir  T.  Eaym.  88.  (4)  5  Taunt.  2. 

(2)  3  Co.  Bep.  75  b.  (5)  11  East,  334. 

(3)  Supra,  475.  (6)  3  B.  &  Ad.  921. 
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Dob  d.       case  (l)  it  was  said  by  Jones,  J.,  "  It  is  true  here  are  eight  houses 

BtTTCHER 

Xt  belonging  to  eight  residentiary  prebendaries,  whereof  each  pre- 

Musgrave.  bendai^  dejure,  is  to  have  one;  that  no  one  house  is  ascertained 
to  any  particular  prebend,  or  is  parcel  of  any  particular  prebend, 
but  ought  to  be  assigned  to  some  particular  prebend ;  and  where 
the  Bishop  doth  so  assign  by  virtue  of  his  power,  and  not  by  virtue 
of  any  estate  he  had  in  him,  then  it  is  part  of  the  prebend,  and  shall 
be  liable  to  a  suit  for  dilapidations."  That  case  was  acted  upon  in 
RadcUffe  v.  UOyley  (2),  and  here,  there  can  be  no  doubt  that  the 
executors  of  the  defendant  will  be  liable  to  his  successors  for 
dilapidations  in  respect  of  this  house.  With  respect  to  the  observa- 
tion that  the  defendant  might  have  changed  his  house  and  so  have 
varied  the  security,  it  is  said  by  Lord  Coke  (Co.  Litt.  4  a),"  Albeit 
land  whereof  our  author  here  speaketh,  be  the  most  firme  and  fixed 
inheritance,  and  therefore  it  is  called  solum  quia  est  solidum,  and 
fee-simple,  the  most  highest  and  absolute  estate  that  a  man  can 
have  ;  yet  may  the  same,  at  several  times,  be  moveable,  sometimes 
[  *637  ]  in  one  person,  and  altemis  vicibus,  in  ^another ;  nay,  sometime  in 
one  place  and  sometime  in  another.  As,  for  example,  if  there  be 
eighty  acres  of  meadow  which  have  been  used  time  out  of  mind  of 
man  to  be  divided  betweene  certaine  persons,  and  that  a  certaine 
number  of  acres  appertain  to  every  of  these  persons ;  as,  for 
example,  to  A.  thirteen  acres  to  be  yearly  assigned  and  lotted  out, 
so  as  sometime  the  thirteen  acres  lie  in  one  place  and  sometime  in 
another,  and  so  of  the  rest ;  A.  hath  a  moveable  fee-simple  in 
thirteen  acres,  and  may  be  parcell  of  his  manor,  albeit,  they  have 
no  certaine  place,  but  yearly  set  out  in  severall  places,  so  as  the 
number  only  is  certaine  and  the  particular  acres  or  place  wherein 
they  lie  after  the  year  incertaine.  And  so  it  was  adjudged  in  the 
King's  Bench  upon  an  especial  verdict "  (3).  But  it  is  not  necessary 
to  inquire  what  might  have  been  the  effect  of  the  defendant's 
changing  his  house,  for  he  still  retains  the  same  residence.  The 
question  is,  whether  the  words  in  the  mortgage  are  sufficient  to 
comprise  the  house.  In  one  sense  they  clearly  are,  and,  if  so,  they 
ought  to  be  so  construed ;  for  the  rule  is,  that  words  ought  to  be 
taken  most  strongly  against  the  grantor. 

Tindal,  Ch.  J. : 
This  case  comes  before  us  on  a  mortgage  made  by  the  defendant, 

(1)  Skinner,  121.  (3)  Wddtn  v.   Bridgewater,  Moore, 

(2)  1  E.  R.  560  (2  T.  R.  630).  K  B.  302. 
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one  of  the  canons  of  Windsor,  by  demise  for  ninety -nine  ye^rs,  if       dok  a. 

Butcher 
he  should  so  long  live  and  continue  a  canon,  of  "  all  that  the  „. 

canonry  of  him  the  said  R.  A.  Musgrave,  of  the  King's  free  chapel  MuSGRAVE- 
of  St.  George,  at  Windsor,  and  all  glebe  and  other  lands,  messuages, 
tenements,  and  hereditaments  belonging  thereto,  and  all  and  every 
the  rights,  rents,  profits,  emoluments,  privileges,  advantages,  and 
appurtenances  to  the  same  canonry  belonging ;  and  all  the  estate, 
right,  title,  and  interest  of  him  the  said  R.  A.  *Musgrave  in  and  to  [  *638  ] 
the  said  premises  and  every  part  thereof."  The  question  is, 
whether  ejectment  can  be  maintained  for  the  canonry,  or  for  the 
house  in  which  the  defendant  resides  as  a  canon  of  Windsor.  It 
does  not  appear  that  there  is  any  other  property  specifically  appro- 
priated to  the  canonry,  and  therefore  the  second  branch  of  the 
argument  has  been  very  properly  confined  to  the  house. 

A  preliminary  objection  has  been  taken  on  behalf  of  the  lessor 
of  the  plaintiff,  that  as  between  her  and  the  defendant,  as  mort- 
gagee and  mortgagor,  the  defendant  is  estopped  by  the  mortgage 
deed  from  denying  that  he  has  the  title  he  therein  assumed  to 
have,  or  from  setting  up  title  in  any  one  else.  I  entirely  concur  in 
that  as  a  general  proposition ;  but  the  question  here  is,  not 
whether  the  defendant  may  set  up  a  title  in  some  third  party, 
but  whether  he  may  not  say  that  the  house  is  not  comprised  in 
the  description  contained  in  the  mortgage  deed.  If  the  house  had 
been  included  in  the  mortgage  by  a  particular  description,  the 
defendant  could  not  have  been  allowed  to  say  he  had  no  title,  and 
that  the  house  belonged  to  the  dean  and  chapter,  he  having  only  a 
permissive  occupation.  But  here,  the  subject-matter  of  the  mort- 
gage  is  described  to  be,  all  that  the  canonry  of  him  the  defendant 
of  the  King's  free  chapel  at  Windsor,  and  all  glebe  and  other  lands, 
messuages,  tenements,  and  hereditaments  belonging  thereto.  Let  us 
therefore  see  what  is  the  nature  of  a  canonry  and  of  a  prebend,  for  if 
the  house  in  question  be  neither  part  of  the  canonry  of  the  defendant 
nor  of  the  prebend,  it  is  not  comprehended  within  the  mortgage  deed. 

A  canonry  is  only  a  name  of  office  ;  the  prebend  is  the  name  of 
maintenance.  Lyndwood,  in  the  passage  that  has  already  been 
cited,  points  out  the  distinction  between  the  two.  "  Canonia  est 
jus  spirituale  quod  aliquis  assequitur  in  ecclesia,  per  receptionem 
in  fratrem  *et  assignationem  Stalli  in  Choro  et  Loci  in  capitulo  :  [  *6S9  ] 
Prtebenda  vero  est  jus  spirituale  recipiendi  certos  proventus  pro 
meritis  in  ecclesia,  competentes  percipienti  ex  divino  officio,  cui 
insistit;    et  nascitur  ex  canonia,  tanquam  filia  a  mat  re."     This 
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Dob  d.       ejectment  having  been  brought  for  the  canonry,  which  is  an  eccle- 

Butcher 

r.  siastical  office  only,  it  is  sufficient  to  say  that  it  is  not  the  proper 

Musgkavk.    sui3ject-matter  of  an  ejectment.    Ejectment  will  not  lie  for  any 
thing   that   the  sheriff  cannot  deliver,  and  it  is  clear  that  the 
spiritual  right  adverted  to  could  not  be  delivered  under  a  writ  of 
possession.     It  is  true  that  ejectment  will  lie  for  tithes,  but  that  is 
by  virtue  of  the  statute  82  Hen.  VIII.  c.  7,  s.  7,  which  gave  the 
same  remedy  for  tithes  in  the  temporal  Courts  as  for  corporeal 
hereditaments.     Besides  the  canonry,  the  demise  here  contains  the 
general  words,  "All  glebe  and  other  lands,  messuages,  tenements, 
and  hereditaments  belonging  thereto,  and  all  and  every  the  rights, 
rents,  profits,  emoluments,  privileges,  advantages,  and  appurten- 
ances to  the  same  canonry  belonging/'     I  cannot  read  these  words 
without  understanding  that  they  are  intended  to  describe  the  corpus, 
out  of  which  the  profits  accruing  to  the  canon  are  to  be  derived. 
But  according  to  the  evidence  of  Mr.  St.  Croix,  it  appears  that 
neither    this  house  nor  any   other  property  is   annexed  to   the 
canonry,  I  ut  the  defendant  merely  has  the  use  of  the  house  for  the 
purposes  of  residence.     Whenever  a  house  becomes  vacant  by  a 
vacancy  in  a  canonry,  the  other  canons  may  make  choice  of  it 
according  to  seniority ;  the  new  canon  taking  the  house  which  is 
left.     On  a  second  avoidance,  the  latter  has  a  right  to  change  his 
house  for  another ;  but  the  whole  of  the  houses  are  the  property  of 
the  dean  and  chapter,  and  the  particular  canons  merely  have  the 
use  of  them  for  the  discharge  of  their  duties.     It  seems  to  me  that 
this  ejectment  cannot  be  maintained  either  for  the  canonry  or  for 
[  *640  ]       the  house,  as  the  latter  *does  not  come  within  the  description  in 
the  mortgage  deed,  being  no  part  of  the  corpus  of  the  canonry.     Dr. 
Sand's  case  (l)   cannot   govern   this.      There    the    question    was, 
whether  a  prohibition  should  go  to  the  spiritual  Court  in  a  suit 
instituted  by  Dr.  Sands  for  dilapidations  against  the  executor  of 
his  predecessor.     Whatever  his  title  might  be,  the  moment  he  was 
put  in  possession  of  the  house  by  the  Bishop,  he  was  entitled  to 
recover  for  dilapidations,  and  all  that  the  Court  decided  was,  that 
it  was  not  a  case  for  a  prohibition.    It  seems  to  me,  for  the  reasons 
I  have  stated,  that  this  ejectment  cannot  be  supported,  and  that 
the  rule  for  setting  aside  the  nonsuit  must  be  discharged. 

Bosanquet,  J. : 

The  first  point  that  has  been  made  on  the  part  of  the  lessor  of 

(1)  Skinner,  121. 
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the  plaintiff  is,  that  the  defendant  is  estopped  by  the  mortgage       Doe  <i. 

Butch kk 

deed   from   saying  that  he  had  no  title  to  demise  the  house  in  tm 

question.     Undoubtedly,  if  the  house  had  been  mentioned  in  the    MusGKAVE- 

deed  by  any  specific  description — as,  for  instance,  if  it  had  been 

described  as  the  house  in  which  the  defendant  was  then  residing — 

it  might  then  be  properly  said  that  the  defendant  was  estopped 

from  contending  that  it  did  not  pass.     But  the  question  here  is, 

whether  the  terms  of  the  deed  do  or  do  not  embrace  this  house, 

and  that  depends  upon  whether  it  belongs  to  the  canonry.     By  the 

deed  the  defendant  mortgages  "  all  that  the  canonry,"  &c.  (here 

the  learned  Judge  read  the  parcels  of  the  deed.)     Whatever  lands, 

therefore,  belonged  to  the  canonry  would  pass  by  the  mortgage. 

The  point  is,  does  the  house  in  which  the  defendant  resided  come 

within  the  description  of  property  belonging  to  the  canonry  ?    It 

was  shown  by  the  evidence  at  the  trial,  that,  although  houses  are 

appropriated  to  the  different  *canons,  the  fee  of  the  houses  belongs       [  *64i  ] 

to  the  dean  and  chapter ;  that  no  particular  house  is  allotted  to 

any  canonry,  but  that,  whenever  a  vacancy  happens,  the  canons 

have   a  right,  according  to  their  seniority,  to  select  the  vacant 

house,  and  that  the  house  which  remains  after  all  the  others  have 

exercised  their  right  of  choice,  is  assigned  to  the  new  canon.     It 

appears  to  me  that  the  house  occupied  by  the  defendant  cannot  be 

said  to  belong  to  his  canonry.     With  respect  to  the  canonry  itself, 

for  the  reasons  already  given  by  the  Lord  Chief  Justice,  it  cannot 

be  the  subject  of  an  ejectment.     The  case  that  struck  me  most  was 

Dr.  Sand's  case  (l),  and  great  stress  has  been  laid  by  the  counsel 

for  the  lessor  of  the  plaintiff  on  the  language  there  used  by  Jones,  J. 

The  only  object,  however,  which  that  learned  Judge  had  in  view, 

was  to  show  that  the  executors  of  a  deceased  prebendary,  to  whom 

a  house  had  been  allotted  which  he  had  occupied,  were  liable  for 

dilapidations.     No  question  was  raised  there  in  whom  the  legal 

interest  of  the  house  was  vested.     That  case,  therefore,  cannot  be 

looked  upon  as  an  authority  that  the  legal  interest  in  this  house  was 

in  the  defendant.     Under  all  the  circumstances  of  the  case,  I  think 

that  the  canonry  cannot  be  the  subject  of  an  ejectment,  and  that, 

with  respect  to  the  house,  that  it  did  not  pass  by  the  mortgage  deed. 

Erskine,  J. : 

I  also  am  of  opinion  that  the  nonsuit  entered  in  this  case  ought 
not  to  be  disturbed.     The  first  question  is,  whether  the  lessor  of 

(1)  Skinner,  121. 
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Doe  <i.       the  plaintiff  is  entitled  to  recover  the  canonry.    According  to  all 
„.  the  authorities,  a  canonry,  in  itself,  is  a  mere  office,  of  which  the 

Musguavk.  8keriflf  cannot  deliver  possession,  and  for  which  therefore  ejectment 
[  *642  ]  will  not  lie.  The  next  question  is,  *  whether  there  is  any  thing 
that  can  be  recovered  under  the  other  words  in  the  mortgage 
deed,  namely,  "  and  all  glebe  and  other  lands,  messuages, 
tenements,  and  hereditaments  belonging  thereto."  It  is  admitted 
that  there  is  no  property  which  can  be  recovered  under  this  clause, 
unless  the  house  in  which  the  defendant  lives  can  be  considered  as 
belonging  to  the  canonry.  I  am  of  opinion  that  the  house  does 
not  belong  to  the  canonry.  It  appears  by  the  evidence  that  there 
is  no  particular  house  attached  to  any  canonry,  but  that,  when  a 
house  becomes  vacant,  every  canon  has  a  right,  according  to 
seniority,  to  select  it,  and  that  the  new  canon  takes  the  house  which 
remains  after  the  others  have  exercised  their  right  of  choice ;  that 
no  estate  in  the  houses  is  vested  in  the  canons  themselves,  but 
that  the  legal  estate  and  property  are  in  the  body  corporate,  the 
respective  canons  being  merely  permitted  to  occupy  the  houses  for 
the  discharge  of  their  duties. 

But  it  is  said,  that  although  this  objection  might  be  urged  by  a 
third  party,  it  cannot  be  made  by  the  defendant,  inasmuch  as  he 
is  estopped  from  setting  it  up  by  his  own  deed.  I  admit,  that  if 
the  deed  had  designated  this  particular  house,  saying  that  the 
defendant  was  possessed  of  it  under  some  title  or  another,  the 
defendant  could  not  afterwards  have  said  that  he  was  not  so 
possessed.  But  the  question  is,  whether  he  has  or  has  not  granted 
the  house,  whether  it  falls  within  the  description  of  property 
contained  in  the  deed.  I  am  of  opinion  that  it  does  not,  and, 
consequently,  that  the  doctrine  of  estoppel  does  not  apply. 

Maule,  J. : 

I  also  am  of  opinion  that  this  rule  should  be  discharged.  It  is 
said  that  the  house  in  question  passed  to  the  lessor  of  the  plaintiff 
by  a  mortgage  made  in  1832.  It  appears  from  the  mortgage  deed 
[  *648  ]  that  the  defendant,  in  1829,  borrowed  of  the  lessor  of  the  *plaintiff 
the  sum  of  5,0002.  upon  the  security  of  two  livings  which  he  held  ; 
that  the  lessor  of  the  plaintiff  being  desirous  of  obtaining  further 
security  for  her  mortgage  debt,  the  defendant  executed  the  deed  in 
question ;  whereby,  after  reciting  that  he  had  been  duly  admitted, 
instituted,  and  installed  one  of  the  canons  of  the  King's  free 
chapel  of  St.  George,  within  his  castle  at  Windsor,  he  demised  to 
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the  lessor  of  the  plaintiff  for  the  term  of  ninety-nine  years,  if  he       Dob  a. 
should  so  long  live  and  continue  such  canon,  "all  that  canonry  "  *. 

&c.  (The  learned  Judge  here  referred  to  the  parcels  in  the  deed.)  MuBOBAVE- 
The  question  is,  whether,  under  these  words  as  against  the  defen- 
dant himself,  the  house  assigned  to  him  for  his  residence  passed. 
If  the  words  comprehend  the  house,  I  agree  that  the  defendant 
cannot  say  he  had  no  title  to  convey  it.  But  it  appears  to  me  that 
the  words  are  applicable  only  to  such  things  as  belong  in  severalty 
to  the  canon  for  his  sustenance  and  support,  or  what  is  called  the 
corps  of  the  canonry  or  prebend.  Some  such  property  might 
formerly  belong  to  this  canonry,  although  it  was  not  necessary  to 
show  whether  any  such  property  was  attached  to  it  or  not.  The 
question  is,  did  this  house  belong  to  the  canonry  ?  The  evidence 
at  the  trial  showed  that  it  belonged  to  the  dean  and  chapter,  who 
placed  a  canon  in  it,  in  order  to  enable  him  to  discharge  the  duties 
of  his  office.  If  that  be  so,  then  the  house  was  not  comprehended 
in  the  mortgage,  and  consequently  no  estoppel  can  arise.  In 
Dr.  Sand's  case,  the  Ecclesiastical  Court  having  entertained  a  suit 
brought  by  a  prebendary  against  the  executors  of  his  predecessor 
for  dilapidations,  all  that  the  Court  of  King's  Bench  decided  was, 
that  it  would  not  interfere  by  prohibition.  That  case  is  no  authority 
to  show  that  the  right  of  the  succeeding  prebendary  to  recover  for 
dilapidations  was  in  respect  of  any  legal  estate  or  interest  which 
he  had  in  the  house.  In  the  case  of  the  *  Vicars  Choral  of  [*644] 
Chichester  (1),  there  seems  to  have  been  an  assumption  that  one 
of  the  four  vicars,  after  the  assignment  of  a  messuage  to  him, 
acquired  a  right  to  it  in  severalty,  and  might  have  maintained 
ejectment  for  it.  But  it  was  not  necessary  to  decide  the  point,  for 
the  Court  held  that  the  land  had  not  been  assigned.  That  case  is 
therefore  no  authority  for  the  proposition  that  a  party  in  the 
situation  of  the  defendant,  after  assignment  to  him  of  a  house, 
may  maintain  an  ejectment  for  such  house. 

Rule  discharged. 
(1)  Ooodtitle  d.  Miller  v.  Drew,  11  East,  334. 
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i84o.  NEWTON  axd  Wife  v.  HARLAND  and  Another  (1). 

'  (I  Man.  &  G.  644—670;  S.  C.  1  Scott,  N.  R  474;  10  L.  J.  C.  P.  11.) 

[  6**  ]  Where  a  tenant  remains  in  possession  after  the  expiration  of  his  term,  a 

landlord  is  not  justified  in  expelling  him  by  force,  in  order  to  regain 
possession. 

Snnble,  that  possession  so  acquired  is  not  sufficient  to  vest  the  possession 
in  the  landlord  with  relation  to  the  termination  of  the  term. 

When  a  verdict  is  found  for  the  defendant  upon  an  issue  which  bars  the 
action,  the  jury  cannot  assess  contingent  damages  for  the  plaintiff,  without 
the  assent  of  the  defendant. 

Trespass.  The  declaration  stated  that  the  defendants,  on  2nd 
March,  1887,  with  force  and  arms,  assaulted  the  plaintiff  Frances, 
then  and  still  being  the  wife  of  the  plaintiff  Augustus  Newton,  and 
then  seized  and  laid  hold  of  her  the  said  Frances,  and  with  great 
force  and  violence  pulled,  thrust,  pushed,  and  dragged  her  about, 
and  gave  and  struck  her  divers  blows,  and  otherwise  ill-treated 
her,  and  then  forced  and  compelled  her  to  go  into  a  certain  high- 
way, and  into  and  along  divers  other  highways,  whereby  the  said 
Frances  was  much  exposed  to  the  inclemency  of  the  weather,  and 
by  reason  of  the  premises  the  said  Frances  became  and  was  sick, 
sore,  and  disordered,  and  so  remained,  &c.  &c. 
[  645  ]  Plea  :  first,  not  guilty,  whereon  issue  was  joined  ;  secondly,  as 

to  the  assaulting,  seizing,  and  laying  hold  of  the  said  Frances,  and 
pulling,  thrusting,  pushing,  and  dragging  her  about,  and  forcing 
and  compelling  her  to  go  into  a  certain  highway,  as  in  the  declara- 
tion mentioned,  that  the  defendant  Harland,  before  and  at  the 
said  time  when  &c,  was  lawfully  possessed  of  a  certain  dwelling 
house,  with  the  appurtenances,  situate  and  being  at  Studley,  in  the 
county  of  York,  and  being  so  possessed  thereof,  the  said  Frances 
just  before  the  said  time  when  &c,  to  wit,  on  the  same  day  and 
year  in  the  declaration  mentioned,  was  unlawfully  in  the  said 
dwelling  house,  and  with  force  and  arms  making  a  great  noise  and 
disturbance  therein,  and  at  the  said  time  when  &c,  stayed  and 
continued  therein  making  such  noise  and  disturbance  without  the 
leave  or  licence,  and  against  the  will  of  the  defendant  Harland, 
and  during  all  that  time  greatly  disturbed  and  disquieted  the  defen- 
dant Harland  in  the  peaceable  and  quiet  possession  and  enjoyment 
of  his  said  dwelling  house,  and  thereupon  the  defendant  Harland 

(1)  Questioned  in  several  cases,  and  18  Ch.  D.  199,  212,  50  L.  J.  Ch.  577 

see  Harvey  v.  lirydyes,  14  M.  &  W.  at  (sub  nom.  Eldridge  v.  Hawker),    See 

p.   442,   but  approved   in   Beddall  v.  Lightwood  on  Possession  of  Land,  136 

Ma  Maud  (1881)  17  Ch.  D.  174,  50  L.  J.  sqq.,  and  the  Preface  to  this  volume. — 

Ch.  401  ;  and  Kdwick  v.  Han-fas  (1881)  A.  O. 
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then  requested  the  said  Frances  to  cease  making  her  said  noise  and     Newton 
disturbance,  and  to  go  and  depart  from  and  out  of  the  said  dwelling     harland. 
house,  which  the  said  Frances  then  wholly  refused  to  do,  where- 
upon the  defendant  Harland,  in  defence  of  the  possession  of  his 
said  dwelling  house,  and  the  defendant  Bailey,  as  his  servant  and 
by  his  command,  at  the  said  time  when  &c,  gently  laid  their  hands 
upon  the  said  Frances  in  order  to  remove,  and  did  then  remove, 
the  said  Frances  from  and  out  of  the  said  dwelling  house,  and  in 
so  doing  did  necessarily  a  little  pull,  thrust,  push,  and  drag  her 
about,  and  force  and  compel  her  to  go  into  the  said  highway,  as 
they  lawfully  might  for  the  cause  aforesaid,  doing  no  unnecessary 
damage  to  the  said  Frances  on  that  occasion,  which  are  the  said 
supposed  trespasses  in  the  introductory  part  of  the  plea  *  mentioned,       [  *646  ] 
and  whereof  the  plaintiffs  have  complained  against  the  defendants. 
Verification. 

Replication  to  the  second  plea,  as  to  the  several  trespasses  in  the 
introductory  part  of  that  plea  mentioned  and  therein  attempted  to 
be  justified — that  the  defendants,  at  the  said  time  when  &c,  of 
their  own  wrong,  and  without  the  cause  by  them  in  their  said 
second  plea  alleged,  committed  the  said  several  trespasses  in  the 
introductory  part  of  that  plea  mentioned,  in  manner  and  form  &c. : 
concluding  to  the  country. 

The  cause  was  tried  before  Parke,  B.  at  the  Summer  Assizes  for 
the  county  of  York,  1887.  The  facts  were  not  very  clearly  ascer- 
tained at  this  trial,  but  as  they  ultimately  appeared  at  the  subsequent 
trials  they  were  as  follows.  The  plaintiff  A.  Newton,  on  the  1st  of 
September,  1836,  hired  of  the  defendant  Harland,  for  the  period 
of  six  months,  several  rooms  in  a  house  which  Harland  occupied 
at  Studley,  near  Ripon,  in  the  county  of  York.  The  six  months 
expired  on  the  1st  of  March,  1837,  and  the  rent  not  having  been 
paid,  Harland  on  the  following  day,  and  the  other  defendant  Bailey 
as  his  assistant,  distrained  the  goods  of  the  plaintiff  A.  Newton, 
and  Mrs.  Newton  having  locked  the  doors  of  the  rooms,  and  refused 
to  give  up  the  keys,  Harland  employed  a  blacksmith  to  pick  the  locks. 
In  the  evening  of  the  same  day  Mrs.  Newton  was  requested  to  quit 
the  premises,  and  having  refused,  Harland  again  entered  the  rooms, 
accompanied  by  four  or  five  persons,  and  compelled  Mrs.  Newton 
and  her  children  and  servants  to  leave  the  apartments,  Harland 
himself  laying  hold  of  Mrs.  Newton's  arm,  and  leading  her  out. 

Upon  the  facts  as  proved  at  the  first  trial,  Parke,  B.  told  the  jury 
that  the  second  plea  was  made  out,  and  directed  them  to  find  the 
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Newton      issue  raised  by  that  plea  for  the  defendants.     The  jury  having,  in 

fa 

Habland.     pursuance  of  this  direction,  found  their  verdict  on  the  second  issue 
for  the  defendants, 

[  647  ]  Wilde,  Serjt.,  in  Michaelmas  Term,  1837,  obtained  a  rule  for 

a  new  trial  on  the  ground  of  misdirection,  contending  that  the 
evidence  given  in  support  of  the  second  plea  established  no  justi- 
fication in  respect  of  the  assault,  and  that  the  fact  of  the  plaintiff 
A.  Newton  being  in  possession  of  the  premises  having  been  admitted 
by  the  distress,  the  defendant  Harland  was  guilty  of  an  indictable 
offence  in  forcibly  expelling  Mrs.  Newton  and  her  family  from  the 
apartments.  He  cited  the  5  Ric.  II.  stat.  1,  c.  8,  Gomyns's  Dig. 
Forceable  Entry  (A.  2),  and  Hillary  v.  Gay  (l)  ;  distinguishing 
the  present  case  from  Taunton  v.  Costar(2)  and  Turner  v. 
Meymott  (3). 

Alexander    and    Tomlinson,  in    the    following  Easter  Term, 
showed  cause : 

They  submitted  that  the  defendant  Harland  was  lawfully  entitled 
to  the  possession  of  the  premises,  and  that  he  was  justified  in  what 
he  had  done,  having  used  no  unnecessary  violence.  They  cited 
Rex  v.  Oakley  (4),  Rex  v.  Wilson  (5),  Hawkins,  P.  C.  64,  s.  8,  Taunton 
v.  Costar,  Turner  v.  Meymott,  Butcher  v.  Butcher  (6),  Taylor  v. 
Cole  (7),  Roger 8  v.  Pitcher  (8). 

They  also  contended  that  the  replication  de  injuria  did  not  put  in 
issue  the  lawfulness  of  the  possession,  and  that  the  plaintiffs  should 
have  replied  the  demise — citing  Crogate's  case  (9),  Selwyn's  Nisi 
Prius,  8th  ed.  p.  1849,  Taylor  v.  Smith  (10),  and  Bardonsv.  Selby  (n). 

Tindal,  Ch.  J. : 

This  case  involves  an  important  question,  namely,  whether  a 

[  *648  ]       landlord  has  a  right  to  enter  *and  expel  by  force  a  tenant  who  holds 

over  after  his  term  has  expired.     I  should  have  great  difficulty  in 

agreeing  to  the  affirmative  of  that  proposition,  for  I  do  not  see  how 

the  defendants  can  justify  the  expulsion  of   the  female  plaintiff 

(1)  6  Car.  &  P.  284.  Man.  &  Ry.  220) ;  and  see  the  notes  to 

(2)  4  R.  R.  481  (7  T.  R.  431).  the  latter  report. 

(3)  25  R.  B.  612  (1  Bing.  158 ;  7  (7)  1  R.  R.  706  (3  T.  R.  292). 
Moore,  574).  (8)  6  Taunt.  207. 

(4)  4  B.  &  Ad.  307 ;  1  Nev.&Man.  58.         (9)  8  Co.  Rep.  67. 

(5)  3  Ad.  &  El.  817  ;  3  Nev.  &  Man.         (10)  7  Taunt.  156. 

753.  (11)  9  Bing.  756 ;  3  Moore  &  Scott, 

(6)  31  R.  R.  237  (7  B.  &  C.  399 ;  1      280. 
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under  a  possession  obtained  by  an  act  which  in  itself  is  criminal.      Newton 

It  seems  to  me  that  the  cause  must  go  down  again  to  a  new  trial,     h  a  bland. 

in  order  that  the  facts  with  respect  to  the  time  and  the  manner  of 

the  entry  by  the  defendants  may  be  more  precisely  ascertained, 

and  the  matter  placed  in  such  a  shape  as  will  enable  either  party, 

if  so  advised,  to  obtain  the  judgment  of  a  court  of  error  upon  the 

point. 

Park  and  Bosanquet,  JJ.,  concurred. 

Coltman,  J. : 

I  express  no  opinion  on  the  main  point,  but  I  think  that  the 
parties  should  not  be  concluded  by  the  judgment  of  this  Court. 

Rule  absolute. 

The  cause  was  again  tried  before  Alderson,  B.  at  the  Yorkshire 
Summer  Assizes,  1888.  The  facts  having  been  given  in  evidence, 
and  Hillary  v.  Gay  (l)  cited  on  the  part  of  the  plaintiffs,  the  learned 
Baron  told  the  jury  that  the  question  of  justification  was  a  mixed 
question  of  law  and  fact ;  that  where  a  part  of  a  house  is  let  for  a 
certain  period,  and  the  tenant  refuses  to  quit  at  the  expiration  of 
the  term,  his  licence  to  remain  ceases,  and  the  landlord  is  entitled 
to  turn  him  out,  using  no  unnecessary  violence.  That,  with  respect 
to  the  second  issue,  the  questions  for  the  jury  to  consider  were, 
whether  the  apartments  had  been  hired  by  the  plaintiff  A.  Newton 
for  a  certain  term  which  had  expired,  and  whether  Mrs.  Newton, 
on  being  required  *to  quit,  had  refused  to  do  so.  The  learned  [  *649  ] 
Baron  said  that,  if  these  facts  were  made  out  to  their  satisfaction, 
they  must  find  for  the  defendants  on  the  second  issue ;  but  lest  the 
Court  of  Common  Pleas  should  not  agree  in  opinion  with  him,  his 
Lordship  directed  the  jury  to  assess  the  damages  upon  that  issue 
contingently. 

The  jury  returned  their  verdict  for  the  plaintiffs  on  the  first 
issue,  and  for  the  defendants  on  the  second,  and  they  assessed  the 
contingent  damages  at  1001.  The  counsel  for  the  defendants, 
however,  objected  that  the  damages  could  not  be  so  assessed 
without  their  consent,  whereupon  the  associate  entered  the  verdict 
without  the  assessment  of  damages. 

Warren,  in  Michaelmas  Term,  1838,  in  pursuance  of  leave 
reserved  to  him  at  the  trial,  moved  to  enter  a  verdict  for  the 

(1)  6  Car.  &  P.  284. 
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Newton  plaintiffs  on  the  second  issue  for  the  damages  assessed  by  the  jury, 
Harland.  or  for  a  new  trial  on  the  ground  of  misdirection.  The  Court 
refused  a  rule  to  enter  a  verdict  for  the  plaintiff  on  the  second 
issue  for  the  damages  contingently  assessed,  as  the  defendants  had 
not  consented  to  the  assessment;  but  granted  a  rule  for  a  new 
trial,  against  which 

Cresswell,  Alexander,  and  Tomlinson,  in  Trinity  Term,  183!), 
showed  cause : 

They  submitted,  as  on  the  previous  argument,  that  the  plaintiff 
A.  Newton's  term  having  expired,  the  defendant  Harland  had  a 
right  to  the  possession  of  the  apartments ;  and  that,  having  entered 
and  taken  the  actual  possession,  he  was  justified  in  expelling  Mrs. 
Newton  as  a  trespasser  in  the  manner  that  he  had  done. 

Warren,  in  support  of  his  rule,  contended  that  the  entry  of  the 
defendants  to  take  possession  amounted  in  law  to  a  forcible  entry : 
[*650]  Viner's  Abridg.  Fore.  Entry,  A.,  *Bacon's  Abridg.  Forcible  Entry 
(B) ;  5  Ric.  II.  stat.  1,  c.  8,  15  Ric.  II.  c.  2,  8  Comm.  179.  That 
a  legal  possession  cannot  be  derived  out  of,  or  constituted  by,  an 
illegal  act;  citing  the  judgments  of  Lord  Ellenborouoh,  Ch.  J. 
and  Lb  Blanc,  J.  in  Langton  v.  Hughes  (l),  that  of  Holt,  Ch.  J.  in 
Bartlett  v.  Vinor  (2),  and  the  cases  of  De  Begins  v.  Armistead  (3),  and 
Cope  v.  Rowlands  (4).  He  referred  to  Tat/lor  v.  Cole  (5),  Taunton  v. 
Co8tar(6),  Rogers  v.  Pitcher  (7),  Doe  d.  Hanley  v.  Wood  (8),  Turner 
v.  Meymott  (9),  Butcher  v.  Butcher  (io),  Wildhore  v.  Rainsforth  (li),  and 
Lacey  v.  Lear  (12),  as  establishing  no  more  than,  first,  that  the  party 
entered  upon,  whose  term  had  expired,  could  not  maintain  tres- 
pass quare  clam um  /regit  against  his  landlord;  and,  secondly, 
that  the  landlord  might  resume  possession,  if  he  could  obtain  it 
peaceably,  but  not  otherwise.  He  submitted  that  no  case  had  gone 
so  far  as  to  justify  a  landlord  in  committing  an  assault  in  retaking 
possession.  He  also  referred  to  Hillary  v.  Gay  (13)  as  not  being  so 
strong  a  case  as  the  present,  and  to  the  judgments  of  Tindal,  Ch.  J. 

(1)  14  R.  R.  531  (t  M.  &  S.  596,  (s)  2t  11.  R.  469  (2  B.  &  Aid.  724), 
597).  (9)  25  R.  R.  012  (1  Bing.  138). 

(2)  Carth.  252.  (10)  31  R.  R.  237  (7  B.  &  C.  399). 

(3)  38  R.  R.  406  (10  Bing.  107).  (11)  32  R.  R.  323  (8  B.  &  C.  6  ;  2 

(4)  46  R.  R.  532  (2  M.  &  W.  149).  Man.  &  Ry.  185). 

(5)  1  R.  R.  706  (3  T.  R.  295).  (12)  4  R.  R.  904  (2  Peake,  210). 

(6)  4  R.  R.  481  (7  T.  R.  431).  (13)  6  Car.  &  P.  284. 

(7)  6  Taunt.  202. 
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in  Anthony  v.  Harvey  (l),  and  of  Patteson,  J.  in  Doe  d.  Stephens      Newton 
v.  Lord  (2).  Habland. 

Neicton  followed  on  the  same  side. 


The  Court,  which  was  composed  of  Tindal,  Ch.  J.  and  Vauohan, 
Coltman,  and  Erskine,  JJ.,  took  time  to  consider ;  but  Mr.  Justice 
Vauohan  dying,  and  Mr.  Justice  Coltman  differing  in  opinion  from 
the  Lord  Chief  Justice  and  Mr.  Justice  Errkine,  the  Court  desired 
that  the  *case  might  be  re-argued.  It  was  accordingly  again 
argued  in  Easter  Term  last,  before  Tindal,  Ch.  J.,  and  Bosanquet, 
Coltman,  and  Erskine,  JJ. 


Tomlinson,  for  the  defendants  : 

Although  the  distress  for  the  rent  on  the  morning  of  the  2nd  of 
March,  under  the  8  Anne,  c.  14,  ss.  6, 7  (3),  affirmed  the  continuance 
of  the  plaintiffs'  possession  tie  facto  up  to  that  time,  it  did  not 
affirm  the  continuance  of  the  tenancy,  which  ceased  under  the 
agreement  on  the  previous  day.  The  possession  of  the  plaintiffs 
terminated  altogether  when  the  distress  was  completed,  and  this 
was  accomplished  some  time  before  the  transaction  took  place,  out 
of  which  the  present  action  arose.  The  defendant  Harland  was 
therefore  justified  in  treating  Mrs.  Newton  as  a  trespasser,  and 
in  opening  the  doors  which  she  had  locked ;  for  he  had,  at  all 
events,  the  actual  and  legal  possession  of  the  rest  of  the  house. 
In  Lee  v.  Gansel  (4)  it  was  held  that  a  bailiff  in  execution  of  mesne 
process  may  break  open  the  door  of  a  lodger's  apartment,  having 
first  gained  peaceable  entrance  at  the  outer  door  of  the  house. 
Lord  Mansfield  there  distinguished  between  inner  and  outer  *doors, 

having  any  Tent  in  arrear,  or  due 
upon  any  lease  for  life  or  lives,  or  for 
years  or  at  will,  ended  or  determined, 
to  distrain  for  such  arrears  after  the 
determination  of  the  said  respective 
leases  in  the  same  manner  as  they 
might  have  done  if  such  lease  or 
leases  had  not  been  ended  or  deter- 
mined." "Provided  (sect.  7)  that 
such  distress  be  made  within  the  space 
of  six  calendar  months  after  the  deter- 
mination of  such  lease,  and  during  the 
continuance  of  such  landlord's  title  or 
interest,  and  during  the  possession  of 
the  tenant  from  whom  such  arrears 
became  due." 
(4)  Cowp.  1. 


(1)  34   R.  R.  670  (8  Bing.   186;  1 
Moore  &  Scott,  300). 

(2)  7  Ad.  &  El.  610;  2  Nev.  &  P. 
604  ;  6  Dowl.  P.  0.  256. 

(3)  The  sixth  section  of  the  statute, 
after  reciting  that  "  Whereas  tenants 
pur  auire  r»>,  and  lessees  for  years  or 
at  will,  frequently  hold  over  the  tene- 
ments to  them  demised  after  the 
determination  of  such  leases ;  and 
whereas  after  the  determination  of 
such  or  any  other  leases,  no  distress 
can  by  law  be  made  for  any  arrears  of 
rent  that  grew  due  on  such  respec- 
tive leases  before  the  determination 
thereof,"  enacts  that  "it  shall  and 
may  be  lawful  for  any  person  or  persons 


[  ♦651  ] 


[  *652  ] 
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Newton  and  referred  to  a  case  of  Astley  v.  Pindar,  in  which  it  was  said  that 
Habland.  "  an  inner  door  has  no  protection  at  all."  The  same  doctrine  is 
to  be  found  in  Hutchinson  v.  Birch  (l)  and  in  an  Anonymous  case 
in  Gomberbach  (2).  The  question  is,  whether,  as  the  legal  term  in 
the  apartments  had  expired,  and  as,  the  distress  being  completed, 
the  possession  thereby  affirmed  had  been  concluded,  the  landlord 
might  not  re-enter  and  oust  the  tenant  continuing  on  the  premises 
by  sufferance. 

(Tindal,  Ch.  J. :   By  ousting  you  mean  expelling  by  force  of 
arms,  or  whatever  other  force  may  be  necessary  ?) 

Yes — using  no  unnecessary  violence.  According  to  all  the  defini- 
tions of  the  right  of  re-entry,  the  defendant  Harland  had  a  right 
to  resume  possession  of  the  premises.  It  is  laid  down  in  2  Comm. 
p.  150,  "  An  estate  at  sufferance  is  where  one  comes  into  possession 
of  land  by  lawful  title,  but  keeps  it  afterwards  without  any  title 
at  all.  As  if  a  man  takes  a  lease  for  a  year,  and  after  the  year  is 
expired  continues  to  hold  the  premises  without  any  fresh  leave 
from  the  owner  of  the  estate.  Or  if  a  man  maketh  a  lease  at  will 
and  dies,  the  estate  at  will  is  thereby  determined  ;  but  if  the  tenant 
continueth  possession,  he  is  tenant  at  sufferance.  But  no  man 
can  be  tenant  at  sufferance  against  the  King  to  whom  no  laches  or 
neglect  in  not  entering  or  ousting  the  tenant  is  ever  imputed  by 
law :  but  his  tenant  so  holding  over  is  considered  as  an  absolute 
intruder.  But,  in  the  case  of  a  subject,  this  estate  may  be  destroyed 
whenever  the  true  owner  shall  make  an  actual  entry  on  the  lands 
and  oust  the  tenant ;  for  before  entry  he  cannot  maintain  an  action 
of  trespass  against  the  tenant  by  sufferance  as  he  might  against  a 
stranger ;  and  the  reason  is  because  the  tenant  being  once  in  by 
a  lawful  title,  the  law  (which  presumes  no  wrong  in  any  man)  will 
[  *653  ]  suppose  him  to  'continue  upon  a  title  equally  lawful,  unless  the 
owner  of  the  land  by  some  public  and  avowed  act,  such  as  entry  is, 
will  declare  his  continuance  to  be  tortious,  or  in  common  language, 
wrongful."  In  Doe  d.  Hanley  v.  Wood  (s),  where  certain  acts  were 
held  to  amount  to  a  re-entry  by  the  grantor,  inasmuch  as  unless 
referred  to  the  exercise  of  that  right,  they  would  be  acts  of  trespass 
by  him;  Abbott,  Ch.  J.,  in  delivering  the  judgment  of  the  Court, 
says,  "  In  Plowden,  92,  it  appears  that  if  a  person  having  a  right 

(1)  13  R.  B.  703  (4  Taunt.  619).  (3)  21  R.  R.  469  (2  B.  &  Aid.  724). 

(2)  Page  17. 
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of  entry,  has  done  any  act  so  that  the  disseisee  might  have  an  Newton 
action  against  him  if  he  was  a  stranger,  the  law  saith  that  rather  hakland. 
than  he  shall  be  punished  it  shall  be  an  entry  and  remitter  to 
him.1'  The  result  of  the  authorities  is,  that  no  formal  mode  of 
re-entry  is  necessary ;  but  where  a  landlord  does  any  act,  it  shall 
be  referred  to  his  right  to  re-enter,  and  he  shall  be  held  justified. 
In  Taylor  v.  Cole  (l)  Lord  Kenyon  said,  "  It  is  true  that  persons 
having  only  a  right  are  not  to  assert  that  right  by  force ;  if  any 
violence  be  used,  it  becomes  the  subject  of  a  criminal  prosecution ; 
.  .  .  But  this  is  not  a  criminal  prosecution ;  and  the  question 
is,  whether  a  person  having  a  right  of  possession,  may  not  peace- 
ably assert  it,  if  he  do  not  transgress  the  laws  of  his  country.  I 
think  he  may ;  for  a  person  who  has  a  right  of  entry  may  enter 
peaceably,  and,  being  in  possession,  may  retain  it,  and  plead  that 
it  is  his  soil  and  freehold."  And  Ashhurst,  J.  said,  "  No  person  who 
has  a  right  of  entry  into  lands  can  be  considered  as  a  trespasser 
for  asserting  that  right,  unless  it  be  attended  with  such  acts  of 
violence  as  will  subject  him  to  a  criminal  prosecution." 

(Tindal,  Ch.  J. :  That  case  shows  that  no  action  of  trespass  quare 
claumm  /regit  can  be  maintained  by  a  party  whose  title  is  deter- 
mined.   You  call  upon  us  to  go  a  step  further.   *You  have  to  make      [  »654  ] 
out  that  you  were  in  lawful  possession  at  the  time  you  turned 
Mrs.  Newton  out. 

Erskine,  J. :  On  the  former  argument  two  points  were  made 
by  the  counsel  for  the  plaintiffs — one  that  the  entry  by  the  defen- 
dants was  illegal,  and  consequently  that  the  possession  of  the 
premises  could  not  be  regained  by  such  entry  ;  and  the  other,  that, 
at  all  events,  the  subsequent  expulsion  of  Mrs.  Newton  made 
the  original  entry  unlawful.  Mr.  Baron  Alderson  did  not  leave 
the  question  of  force  to  the  jury,  as  in  his  view  of  the  case  it  was 
immaterial.  One  matter  for  our  consideration  is,  whether  the 
question  of  force  should  not  have  been  submitted  to  the  jury.  Do 
you  contend  that  although  you  might  be  liable  to  an  indictment 
for  a  forcible  entry,  you  were  still  entitled  to  resume  the  possession  ?) 

The  defendants   are    not    driven    to  maintain  that   proposition, 
inasmuch  as  there  was  no  evidence  of  force  to  go  to  the  jury. 

(Tindal,  Gh.  J. :  It  was  proved  that  five  or  six  men  entered  the 
apartments.    Is  not  that  evidence  of  force  to  go  to  the  jury?) 

(1)  l  E.  E.  706  (3/T.  E.  292). 
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Newton  That  must  depend  upon  the  manner  in  which  they  entered.  The  only 
Harland.  thing  proved  approaching  to  force  was,  that  the  defendant  Harland 
laid  his  hand  on  Mrs.  Newton  in  order  to  lead  her  out.  If  any  force  at 
all  was  used,  it  was  not  the  kind  of  force  contemplated  by  the  statutes. 
In  Rogers  v.  Pitcher  (l)  Gibbs,  Ch.  J.  says,  "  There  is  no  case  in 
which  a  party  may  maintain  ejectment,  in  which  he  cannot  enter." 
There  appears  to  be  no  remedy  for  a  forcible  entry  (2)  except  that 
given  by  the  statutes ;  and  they  do  not  say  that  all  forcible  entries 
are  illegal  for  all  purposes,  neither  do  they  expressly  exclude  the 
acquisition  of  rights  by  such  means.     In  Taunton  v.  Costar  (3)  it 

[  *655  ]  was  held  that  a  tenant  holding  *over  after  the  determination  of 
his  term,  could  not  distrain  the  landlord's  cattle  which  had  been 
put  upon  the  premises  by  way  of  taking  possession.  Turnery. 
Meymott  (4)  and  Butcher  v.  Butcher  (5)  are  also  authorities  to  show 
that  a  landlord  is  justified  in  entering  under  circumstances  similar 
to  those  in  the  present  case,  and  that  no  particular  mode  of  entry 
is  requisite.  Hillary  v.  Gay  is  the  only  case  that  is  opposed  to 
those  decisions ;  and  there  it  is  evident  that  great  violence  must 
have  been  used.  Lord  Ltndhurst  appears  also  not  to  have  been 
reminded  of  the  statute  of  8  Anne,  c.  14,  ss.  6,  7,  and  to  have 
assumed  that  the  distress  subsequently  made  was  an  acknowledg- 
ment of  a  new  tenancy.  The  fact  of  the  defendant's  acquiescence 
in  the  ruling  of  his  Lordship  may  be  accounted  for  by  the  defect 
in  the  justification  pleaded.  On  the  whole  it  is  submitted  that 
here  the  defendants'  justification  was  made  out,  and  that  the 
direction  of  the  learned  Baron  was  proper,  and  consequently  the 
verdict  of  the  jury  ought  not  to  be  disturbed. 

Newton,  in  support  of  the  rule  : 

The  second  plea  raised  no  question  of  title,  but  merely  says  that 
the  defendant  Harland  was  lawfully  possessed  of  the  premises. 
De  injuria  is  therefore  the  proper  replication  ;  for  it  traverses  that 
fact,  and  in  doing  so  traverses  the  manner  in  which  the  possession 
was  regained.  The  question  is,  was  Harland  lawfully  possessed  of 
the  premises  at  the  time  when  the  assault  was  committed  ?  No 
case  has  been  cited  in  which  it  has  been  decided  that  a  landlord  is 
entitled,  without  action,  to  resume  possession  after  the  expiration 

(1)  6  Taunt.  207.  Moore,  754). 

(2)  But  see  WH*>u'b  case,  8  T.  R.  (5)  31  R.  R.  237  (7  B.  &  C.  399) ; 
357  ;  1  Buss.  283.  and  see  notes  to  >S.  C,  reported  1  Man. 

(3)  4  B.  R.  481  (7  T.  R.  431).  &  By.  220. 

(4)  25   R.  R.  612  (1  Bing.  158;   7 
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of  the  lease ;  and  the  defendant  cannot  set  up  his  title  as  a  defence     Newton 

r. 

to  an  *assault,  where  it  appears  that  he  obtained  possession  by  hahland. 
means  of  such  assault.  Stress  has  been  laid  on  the  degree  of  force  [  *656  ] 
that  was  used.  The  legal  definition  of  force  is*  to  be  found  in 
Bracton,  book  4,  c.  4.  It  is  there  laid  down  that  any  acts  amount 
to  force  which  a  party  cannot  resist.  An  attempt  has  been  made 
to  distinguish  between  force  and  violence ;  but  it  is  impossible  to 
contend  that  there  is  any  distinction.  The  statute  5  Eic.  II.  stat.  1, 
c.  8,  forbids  entries  to  be  made  except  "  in  peaceable  and  easy 
manner."  Blackstone,  in  speaking  of  a  forcible  entry,  says  (l), 
"  An  eighth  offence  against  the  public  peace  is,  that  of  a  forcible 
entry  or  detainer,  which  is  committed  by  violently  taking  or  keep- 
ing possession  of  lands  and  tenements  with  menaces,  force,  and 
arms,  and  without  the  authority  of  the  law."  And,  after  referring 
to  the  statutes,  he  continues,  "  So  that  the  entry  now  allowed  by 
law  is  a  peaceable  one ;  that  forbidden  is  such  as  is  carried  on  and 
maintained  with  force,  with  violence,  and  unusual  weapons."  It  is 
clear  that  the  course  pursued  here  to  resume  possession  amounted 
to  a  forcible  entry  both  by  statute  and  at  common  law :  and  it  is 
also  clear  that  no  right  can  be  gained  by  an  illegal  act  or  an  act 
prohibited  by  statute.  At  the  first  trial,  Mr.  Baron  Parke  held  that 
a  landlord,  on  the  determination  of  a  tenancy,  might  break  open 
even  an  outer  door,  and  expel  the  family,  in  order  to  reinstate  him- 
self in  possession ;  but  no  authority  can  be  found  for  such  a  position. 
Although  an  inner  door  leading  to  rooms  that  are  separately  demised 
may  not  for  the  purposes  of  burglary,  or  as  against  the  sheriff,  be 
considered  an  outer  door,  yet  it  has,  in  many  respects,  the  same 
protection  as  an  outer  door.  It  is  clear  that  if  a  sheriff's  officer 
were  to  break  down  an  inner  door  in  *order  to  execute  a,  fieri  facias,  [  *657  ] 
and  were  afterwards,  as  agent  to  the  landlord,  to  turn  a  lodger  out 
of  his  apartment,  the  officer  might  be  indicted  for  a  forcible  entry. 
Sir  Moil  Finche'8  case  (2)  is  an  authority  to  show  that  the  proper 
mode  of  regaining  possession  is  by  ejectment,  which  action  was 
invented  to  avoid  personal  collision  between  the  contending  parties. 
The  right  of  a  landlord  to  make  an  entry  is  not  for  the  purpose  of 
ousting  a  tenant  by  sufferance,  but  to  enable  him  to  bring  his 
action.  In  the  sentence  immediately  following  the  passage  that 
has  been  read  from  Blackstone  with  respect  to  estates  at  sufferance, 
the  learned  commentator  says  (3),  "  Thus  stands  the  law  with  regard 

(1)  4  Comm.  147.  (3)  2  Comm.  150. 

(2)  2  Leon.  134. 
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Newton  to  tenants  by  sufferance,  and  landlords  are  obliged  in  these  cases 
Habland.  to  make  formal  entries  upon  their  lands,  and  recover  possession  by 
the  legal  process  of  ejectment."  Since  the  remedies  given  to  land- 
lords by  the  4  Geo.  II.  c.  28,  and  the  11  Geo.  II.  c.  19,  enabling 
them  to  recover  double  value  or  double  rent  against  tenants  holding 
over,  there  is  less  reason  than  ever  for  allowing  the  former  to  resort 
to  forcible  means  of  regaining  possession.  The  practice  of  taking 
possession  of  lands  without  legal  authority  was  reprobated  in 
Stephens  v.  Lord  (l).  It  is  submitted,  in  conclusion,  that  as  justices 
acting  under  statutes  against  forcible  entries  are  not  to  investigate 
the  titles  of  the  respective  parties,  and  as,  on  an  indictment  for  a 
forcible  entry,  the  jury  can  only  inquire  into  the  force  used ;  so  in 
the  present  case,  where  an  assault  is  complained  of,  and  the 
defendant  Harland  pleads  that  he  was  lawfully  possessed  of  the 
premises  when  the  assault  was  committed,  the  substantial  question 
to  be  determined  is,  not  whether  the  defendant  has  title  to  the 
[  *658  ]  premises,  but  whether  he  *became  possessed  of  them  in  a  manner 
forbidden  alike  by  the  common  and  the  statute  law. 

Cur.  adv.  vult. 
Tindal,  Ch.  J. : 

This  case  involves  a  question  of  great  importance  and  one  of  very 
general  application,  namely,  whether,  after  a  tenancy  has  been 
determined  by  a  notice  to  quit,  the  landlord  may  enter  on  the 
premises  whilst  the  tenant  still  remains  personally  in  possession, 
and  after  requesting  him  to  depart  and  give  up  the  possession,  and 
his  refusing  so  to  do,  may  turn  him  out  of  possession  by  force, 
using  as  much  force  and  no  more  than  is  necessary  for  that  purpose. 
Upon  the  pleadings  in  this  case  the  plaintiff  and  his  wife  declare 
for  an  assault  on  the  wife,  and  forcing  her  into  the  street ;  and  the 
defendants  justify  by  reason  of  the  landlord  being  in  the  lawful 
possession  of  the  house,  and  the  wife  of  the  tenant  being  unlawfully 
therein,  and  disturbing  him  in  his  enjoyment  thereof,  whereupon 
they  gently  put  out  the  wife,  who  had  refused,  when  requested,  to 
depart  from  the  same. 

The  point  above  stated  must  be  necessarily  determined  before 
this  case  is  ultimately  decided.  It  appears,  however,  to  me,  that 
such  question  cannot,  upon  the  present  finding  of  the  jury,  be 
properly  brought  before  us ;  but  that  there  is  a  preliminary  question 
which  must  be  first  ascertained,  namely,  whether,  upon  the  facts  in 

(1)  7  Ad.  &  El.  610 ;  2  Nev.  &  P.  604;  6  Powl.  P.  0.  256. 
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this  case,  the  landlord  entered  upon  the  premises  in  a  forcible      Newton 
manner,  against  the  provisions  and  enactments  of  the  statutes  made     habland. 
against  forcible  entry,  or,  at  all  events,  so  as  to  render  himself 
liable  to  an  indictment  at  common  law.     For  if  the  landlord,  in 
making  his  entry  upon  the  tenant,  has  been  guilty  either  of  a  breach 
of  a  positive  statute,  or  of  an  offence  against  the  common  law,  it 
appears  to  me  that  such  violation  of  the  law  in  making  the  entry 
causes  the  possession  thereby  obtained  to  be  illegal ;  and  that  the 
allegation  in  the  plea  that  *one  of  the  defendants  was  lawfully  in       [  *659  ] 
possession  at  the  time  the  assault  was  committed,  is  negatived. 

In  the  present  case  the  defendant  Harland,  accompanied  with 
five  other  men,  entered  into  the  apartments  which  had  been  in  the 
plaintiff's  occupation,  whilst  his  wife  still  remained  in  possession, 
under  circumstances  which,  at  least,  leave  it  as  a  question  for  the 
jury  to  determine,  with  proper  directions  from  the  Judge  at  the 
trial  of  the  cause,  whether  such  entry  was  forcible  or  not.  The 
case,  indeed,  was  sent  down  by  the  Court  to  a  second  trial  for  the 
express  purpose  of  the  jury  finding  this  point,  either  in  the 
negative  or  the  affirmative.  The  point,  however,  has  not  been 
left  to  them ;  and  I  think,  upon  this  ground,  without  entering  into 
any  discussion  of  the  question  to  which  I  have  above  adverted,  on 
which  I  forbear  at  present  to  state  my  opinion,  that  the  cause 
should  go  down  to  another  trial. 

Bosanquet,  J. : 

I  agree  with  my  Lord  Chief  Justice  in  thinking  that  a  new  trial 
ought  to  be  granted  in  this  case.  Some  things  are  clear.  If  a 
tenant  hold  over  the  land  after  the  expiration  of  his  term,  he  cannot 
treat  the  lessor  who  enters  peaceably  as  a  trespasser  ;  and  the  lessor, 
in  such  case,  may  justify  his  own  entry  upon  the  land  by  virtue  of 
his  title  to  the  possession  :  Taylor  v.  Cole  (l),  Taunton  v.  Costar(2). 
On  the  other  hand,  the  lessor,  who  is  out  of  possession,  cannot 
maintain  an  action  of  trespass  against  the  tenant  holding  over.  He 
must  first  acquire  a  lawful  possession  before  he  can  maintain  such 
action.  But  if  the  lessor  enter  upon  the  land  to  take  possession,  he 
may  treat  as  trespassers  all  those  who  afterwards  come  upon  it,  Hey  v. 
Moorhouse  (3) ,  or  who,  having  unlawfully  taken  possession,  wrong- 
fully continue  upon  the  land,  *as  in  the  case  of  Butcher  v.  Butcher  (4),       [  *660  ] 

(1)  1  B.  B.  706  (3  T.  B.  295).         (4)  31  E.  E.  237  (7  B.  &  C.  402 ;  1 

(2)  4  E.  E.  481  (7  T.  B.  431).       Man.  &  Ey.  220). 

(3)  6  Bing.  N.  C.  52 ;  8  Scott,  156. 
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Newton      where  the  defendant  had  come  into  possession  of  the  land  by 
Habland.     intrusion,  and  the  rightful  owner,  having  entered,  was  held  entitled 
to  maintain  an  action  of  trespass  against  him. 

The  lessor  may  even  break  and  and  enter  a  house,  provided  it 
be  empty,  which  has  been  occupied  and  held  over  by  his  tenant, 
though  the  tenant  may  have  left  some  of  his  property  therein : 
Turner  v.  Meymott  (l).  But  no  case  has  yet  been  decided  in  which 
the  lessor  has  been  held  to  be  justified  in  expelling  by  force 
from  a  dwelling-house  a  person  who,  having  lawfully  come  into 
possession  of  it,  has  merely  continued  to  hold  possession  after 
the  expiration  of  his  title. 

The  lessor  who  is  entitled  to  possession  may  acquire  such 
possession  by  lawful  entry;  but  entry  by  force  is  not  lawful. 
Such  entry  is  expressly  prohibited  by  the  statute  5  Ric.  II.  c.  7, 
even  where  entry  is  given  by  law:  "  The  King  defendeth  that  none 
shall  make  entry  on  lands  and  tenements  but  in  cases  where  entry 
is  given  by  law ;  and  in  that  case  not  with  strong  hand  nor  with 
multitude  of  people,  but  only  in  a  peaceable  and  easy  manner." 
And  in  Bacon's  Abr.  Forceable  Entry,  (B.),  it  is  laid  down  that,  if 
a  man  enter  peaceably  into  a  house,  but  turns  the  party  out  of 
possession  by  force,  or  by  threats  frighten  him  out  of  possession, 
this  is  a  forcible  entry.  It  was  said  in  one  case  by  Lord  Kenyon, 
Taunton  v.  Costar  (2),  that  if  the  party  had  entered  and  expelled  the 
tenant  by  force,  he  might  have  been  indicted  for  a  forcible  entry ; 
from  which  it  seems  to  have  been  supposed  that  the  entry  was 
valid,  though  the  party  entering  might  be  indicted  for  it.  But  if 
the  act  be  expressly  prohibited  by  statute,  it  must,  I  apprehend,  be 
illegal  and  void.  The  case  before  Lord  Kenyon  was  not  a  case  of 
[  *t>6i  ]  force ;  and  his  expressions  in  a  former  case  *are,  "  a  person  having 
right  of  possession  may  peaceably  assert  it  if  he  does  not  trans- 
gress the  law  of  his  country.  He  may  enter  peaceably  and  retain 
it,  and  plead  liberum  tenementum" :  Taylor  v.  Cole  (3).  If  the 
lessor  enter  with  a  strong  hand,  his  act  is  unlawful,  and  he  cannot, 
as  it  seems  to  me,  acquire  lawful  possession  by  an  unlawful  act. 

This  is  an  action  for  assault  and  battery.  The  defendant  Har- 
land  justifies  his  act  upon  the  ground  that  he  was  lawfully  in 
possession ;  that  the  plaintiff  Mrs.  Newton  was  on  the  premises, 
was  required  to  go  away,  and  refused,  whereupon  he  removed  her 
in  defence   of   his  possession,   using  no  more    force   than    was 

(1)  25  R.   R.  612  (1  Bing.   158;  7  (2)  4  R.  R.  481  (7  T.  R.  431). 

Moore,  574).  (3)  1  R.  R.  706  (3  T.  R.  295). 
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necessary.   To  maintain  this  plea  the  defendants  must  be  prepared  to      Newton 
show  that  the  defendant  Harland  had  lawfully  acquired  possession,     harlakd. 
which,  from  the  reason  already  stated,  I  think  he  had  not,  if  force 
was  employed  to  obtain  it. 

The  opinion  of  Lord  Lyndhurst,  in  the  case  of  Hillary  v.  Gay  (l), 
appears  to  me  to  be  in  point.  That  was  an  action  of  trespass  for 
breaking  and  entering  a  room  of  the  plaintiff's,  being  parcel  of  a 
dwelling-house.  At  the  trial  it  appeared  that  the  house  belonged 
to  the  defendant,  who  had  let  it  to  a  person  named  Jury,  who  had 
underlet  a  part  of  it  to  the  plaintiff;  that  Jury  was  under  notice  to 
quit  at  Midsummer,  1833,  but  that  the  plaintiff  did  not  quit  at 
that  time,  and  the  defendant  had  in  August  distrained  his  goods 
for  the  rent  due  up  to  Midsummer.  The  defendant  procured  a 
number  of  Irishmen  to  go  to  the  house,  and,  after  getting  the 
plaintiff  to  go  away,  by  sending  a  boy  to  tell  him  that  he  was 
wanted  by  his  master,  the  Irishmen  entered  the  plaintiff's  room 
and  turned  his  wife  into  the  street,  and  put  his  furniture  out  at 
the  window.  Lord  Lyndhurst  held  (2),  that  the  conduct  of  the 
defendant  could  not  be  justified. 

It  is  quite  unnecessary  to  say  whether,  if  the  defendant  had  [  662  ] 
quietly  entered  and  obtained  possession  of  the  house  while  the 
plaintiff's  wife  remained  in  possession  of  her  apartment,  he  could 
have  justified  turning  her  out  by  force.  The  passage  referred  to 
in  Bacon's  Abr.  tit.  Forcible  Entry  and  Detainer  (B),  treats  the 
force  employed  in  turning  a  party  out  as  making  the  original 
entry,  though  peaceable,  a  forcible  entry  within  the  meaning  of 
the  statute.  In  Rex  v.  Wilson  (3),  Lord  Kenyon  says,  "It  is 
alleged  that  twelve  persons,  with  force  and  arms,  and  with  a  strong 
hand,,  entered  into  a  certain  mill  and  lands  and  houses,  and  expelled 
the  prosecutor ;  if  these  facts  be  proved  as  laid,  God  forbid  that 
it  should  not  be  an  indictable  offence !  The  peace  of  the  whole 
country  would  be  endangered  if  it  were  not  so;"  and  afterwards 
adds,  "  In  supporting  the  indictment  we  shall  give  effect  to  a  part 
of  the  law  that  ought  to  be  preserved,  namely,  that  no  one  shall 
with  force  and  violence  assert  his  own  title."  Mr.  Justice  Grose 
says,  that  the  words  of  the  indictment  clearly  amount  to  a  public 
breach  of  the  peace.  Lawrence,  J.,  says :  "  In  an  indictment 
on  the  statute  it  is  sufficient  to  state  the  defendant  entered  with 
a  strong  hand,  it  being  considered  that  these  words  imply  that 

(1)  6  Car.  &  P.  284.  (3)  8  T.  E.  360. 

(2)  At  Nisi  Prius. 
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Newton      the  entry  was  accompanied  with  that  terror  and  violence  which 
Harlakd.     constitute  the  offence.     All   that  is   required  is,   that  it   should 
appear  by  the  indictment  that  such  force  and  violence  have  been 
used  as  constitute  a  breach  of  the  peace." 

In  the  present  case  there  was  evidence  tending  to  show  that 
the  entry  of  the  defendant  was  made  with  a  strong  hand,  and 
accompanied  with  such  acts  of  violence  as  to  bring  the  case  within 
the  prohibition  of  the  statute  of  5  Bic.  II.  But  this  evidence 
appears  to  have  been  considered  by  the  learned  Judge  as 
[  *663  ]  immaterial,  for  he  said  *the  only  questions  were,  whether  the 
rooms  were  let  for  a  certain  term,  whether  the  term  was  over,  and, 
if  so,  whether  the  plaintiff,  when  required,  would  not  go  out.  Ii 
that  was  proved,  he  said,  the  verdict  in  law  must  be  for  the 
defendant. 

This  direction  appears  to  me  to  be  incorrect,  and  that  there 
ought  therefore  to  be  a  new  trial. 

Coltman,  J. : 

Having  the  misfortune  in  this  case  to  differ  from  the  rest  of  the 
Court,  it  is  right  that  I  should  state  the  grounds  of  my  opinion ; 
but  as  the  case  will  go  to  a  new  trial,  and  the  question  may  be 
raised  in  a  more  formal  way  on  the  record,  it  will  be  sufficient  to 
state  them  very  briefly. 

The  law  of  England  recognises  two  modes  of  asserting  the  right 
to  lands  wrongfully  withheld,  by  entry  and  by  action. 

In  the  cases  by  which  the  remedy  by  entry  was  allowed,  where, 
to  use  the  phrase  so  familiarly  met  with  in  our  old  books,  the  entry 
is  congeable,  the  remedy  by  entry  was  looked  upon  as  favourably  as 
the  remedy  by  action.  The  effect  of  such  an  entry  is,  that  it  gives 
a  man  seisin,  or  puts  into  immediate  possession  him  that  has  right 
of  entry  on  the  estate,  and  thereby  makes  him  complete  owner : 
3  Bla.  Comm.  176.  Agreeably  to  this,  Mr.  Justice  Bayley  said,  in 
the  case  of  Butcher  v.  Butcher  (l),  "  I  think  that  a  party  having  the 
right  to  the  land  acquires  by  entry  the  lawful  possession  of  it,  and 
may  maintain  trespass  against  any  person  who,  being  in  possession 
at  the  time  of  the  entry,  wrongfully  continues  on  the  land." 

I  am  not  aware  that  any  doubt  exists,  that  after  the  entry  made, 

he  may  turn  any  ordinary  trespasser  off  the  land  ;  and  I  am  unable 

to  see  any  principle  which  should  prevent  him  from  treating  his 

[  *66*  ]      tenant  at  sufferance  *in  the  same  way,  for  such  a  tenant  is  a  mere 

(1)  31  R.  R.  237  (7  B.  &  C.  399). 
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wrongdoer:   Co.  Litt.  57  b,  Pike  and  Hassen's  case  (l),  Sir  Moi       Newton 
Finche'scBM®.  hablasd. 

But  it  is  said  that  a  person  who  has  a  right  of  entry  ought  to 
enter  peaceably.  The  true  doctrine  on  this  subject  is  stated,  as  I 
apprehend,  correctly,  in  the  case  of  Taylor  v.  Cole(s),  where  it  is 
said :  "  It  is  true,  persons  having  only  a  right  are  not  to  assert  that 
right  by  force ;  if  any  violence  is  used  it  becomes  the  subject  of  a 
criminal  prosecution."  So,  in  Taunton  v.  Costar  (4),  it  is  said  : 
"If  the  landlord  had  entered  with  a  strong  hand  to  dispossess  the 
tenant  by  force,  he  might  have  been  indicted  for  a  forcible  entry  ; 
but  there  can  be  no  doubt  of  his  right  to  enter  upon  the  land  at  the 
expiration  of  the  term." 

For  the  preservation  of  the  peace,  the  law  will  punish  for  the 
forcible  entry  ;  but  the  tenant  at  sufferance  being  himself  a  wrong- 
doer, ought  not  to  be  heard  to  complain  in  a  civil  action  for  that 
which  is  the  result  of  his  own  misconduct  and  injustice. 

The  distinction  between  the  civil  rights  of  a  person  forcibly 
turned  out  of  the  possession  of  land,  and  the  penal  sanctions  by 
which  he  is  protected  from  being  forcibly  dispossessed,  are  drawn 
in  a  marked  way  in  the  cases  in  our  old  books  relating  to  the 
statutes  of  forcible  entry.  Although,  by  those  statutes,  all  forcible 
entries  were  prohibited,  even  by  those  who  had  title  to  enter,  yet 
the  party  dispossessed  could  maintain  no  action  on  the  statutes. 
This  is  pointedly  laid  down  in  the  Year  Book,  9  Hen.  VI.  19, 
15  Hen.  VII.  17,  F.  N.  B.  248  H.  (5). 

On  these  grounds  I  am  of  opinion  that,  although  the  defendant, 
if  guilty  of  a  forcible  entry,  is  responsible  for  it  in  the  way  of  a 
criminal  prosecution,  yet  that,  as  *against  the  plaintiffs,  who  are  [  *665  ] 
wrongdoers,  and  altogether  without  title,  he  has  obtained  by  his 
entry  a  lawful  possession,  and  may  justify  in  a  civil  action  the 
removing  them,  in  like  manner  as  in  the  case  of  any  other  trespasser. 

Erskine,  J. : 

The  nature  of  the  question  under  consideration,  and  the  circum- 
stances out  of  which  it  has  arisen,  have  been  already  so  fully  stated 
that  it  will  not  be  necessary  for  me  to  preface  my  opinion  by  any 
repetition  of  them. 

I  agree  with  my  Lord  and  my  brother  Bosanquet  in  thinking 
that  there  was  evidence  in  the  case  from  which  the  jury  might  have 

(1)  3  Leon.  233.  (4)  4  E.  H.  481  (7  T.  R.  431). 

(2)  2  Leon.  143.  (5)   Vide  post,  507. 

(3)  1  E.  li.  706  (3  T.  R.  295). 
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Newton  drawn  the  conclusion  that  the  defendant  had  obtained  and  kept 
Haul  and.  possession  of  the  apartments  with  that  degree  of  force  that  would 
constitute  a  forcible  entry  and  detainer ;  and  therefore  that  the 
only  point  upon  which  it  is  necessary  for  the  Court  now  to  give  any 
opinion  is,  whether  the  question  of  force  was  properly  withheld  by 
the  learned  Judge  from  the  consideration  of  the  jury. 

After  the  best  consideration  that  I  have  been  able  to  give  to  the 
subject,  I  am  strongly  inclined  to  think  that,  if  the  jury  had  found 
that  the  circumstances  under  which  the  defendants  entered 
were  such  as  to  constitute,  under  the  Judge's  direction  upon  the 
law,  a  forcible  entry  within  the  meaning  of  the  statute  5  Bic.  II. 
st.  1,  s.  8,  or  at  common  law,  and  that  the  force  that  accompanied 
the  entry  continued  down  to  the  time  of  the  assault  complained  of, 
and  so  that  there  was  no  interval  during  which  the  defendant 
Harland  could  be  said  to  have  been  in  the  peaceable  possession  of 
the  rooms,  that  he  could  not  be  truly  said  to  have  been  lawfully 
possessed  of  them,  and  that  the  justification,  as  pleaded,  was  not 
proved.  I  therefore  agree  with  my  Lord  and  my  brother 
[  *606  ]  Bosanquet  that  the  cause  should  go  down  for  another  *trial,  in 
order  that  the  question  of  force  may  be  decided  by  the  jury. 

It  is  remarkable  that  a  question  so  likely  to  arise  should  never 
have  been  directly  brought  before  any  of  the  Courts  sitting  in  Banc 
until  it  was  brought  before  this  Court  in  the  present  case.  The 
only  case  to  be  found  in  the  published  reports,  in  which  the  point 
appears  to  have  been  decided,  is  that  of  Hillai-y  v.  Gay(i),  the 
circumstances  of  which  very  much  resemble  the  case  now  before 
the  Court ;  and  in  that  case  Lord  Lyndhurst  held  that  the  conduct 
of  the  defendant,  in  putting  the  wife  of  the  former  tenant  out  by 
force,  after  forcibly  entering  for  that  purpose  with  a  number  of 
other  men,  could  not  be  justified ;  saying,  "  If  the  defendant  had  a 
right  to  the  possession,  he  should  have  obtained  that  possession  by 
legal  means.1' 

An  attempt  was  made  at  the  argument  to  get  rid  of  the  authority 
of  this  case,  on  the  ground  that  it  had  been  decided  on  the  mistaken 
supposition  that  the  landlord  had,  by  distraining  for  rent  due  after 
the  alleged  expiration  of  the  tenancy,  admitted  the  continuation  of 
the  tenancy ;  but,  upon  the  examination  of  the  report,  it  will  be  found 
that,  although  at  an  early  stage  of  the  cause  that  circumstance  was 
suggested  as  an  objection,  the  ground  upon  which  Lord  Lyndhurst 
ultimately  held  that  the  plaintiff  was  entitled  to  recover,  was  that 

(1)  6  Car.  &  P.  284. 
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which  I  have  already  stated,  namely,  that  possession  obtained  by      Newton 
force  could  not  justify  the  forcible  expulsion  of  the  occupant.  Hakland 

There  are,  it  is  true,  many  cases,  some  of  which  were  cited  at 
the  argument,  in  which  it  has  been  held  that  no  action  for  trespass, 
quare  clattsum  /regit,  will  lie  at  the  suit  of  a  tenant  against  the 
landlord  for  a  forcible  entry  after  the  expiration  of  the  term.  The 
earlier  authorities  upon  this  point  are  collected  in  Dalton's  Justice, 
c.  129,  *p.  481,  and  the  same  doctrine  is  clearly  established  by  the  [  *667  ] 
cases  of  Taylor  v.  Cole  (l),  Taunton  v.  Costar  (2),  Argentv.  Durrant  (3), 
Turner  v.  Meytnott  (4).  But  then  the  reason  for  this  is  also  given, 
namely,  that  the  plaintiff,  having  no  title  to  the  possession  as 
against  the  landlord,  can  have  no  right  of  action  against  him  as  a 
trespasser  for  entering  upon  his  own  land,  even  with  force,  for, 
although  the  law  had  been  violated  by  the  defendant,  for  which  he 
was  liable  to  be  punished  under  a  criminal  prosecution,  no  right  of 
the  plaintiff  had  been  infringed,  and  no  injury  had  been  sustained 
by  him  for  which  he  could  be  entitled  to  compensation  in  damages. 

But  in  the  case  now  before  the  Court  the  plaintiffs  do  not  seek  to 
recover  damages  for  any  supposed  trespass  upon  their  possession  of 
the  rooms ;  but  they  seek  a  compensation  for  a  personal  injury,  and 
they  deny  that  the  defendant  had  by  his  entry  entitled  himself  to 
treat  them  as  trespassers. 

By  the  5  Bic.  II.  stat.  1,  c.  8,  it  is  enacted,  "  that  none  from 
henceforth  make  any  entry  into  any  lands  and  tenements  but  in 
case  when  entry  is  given  by  the  law,  and  in  such  case  with  strong 
hand,  nor  with  multitude  of  people,  but  only  in  peaceable  and  easy 
manner."  It  is  true  that  the  punishment  of  fine  and  imprisonment 
is  expressly  added  as  the  statutable  consequence  of  a  violation  of 
this  prohibition.  Yet,  inasmuch  as  the  act  is  directly  prohibited, 
the  act  itself  is  made  unlawful,  even  if  it  were  not  already  so  at 
common  law ;  and  it  seems  to  me,  therefore,  to  follow  as  a  conse- 
quence that  a  landlord,  under  the  circumstances  of  this  case, 
though  he  has  a  right  of  entry,  must,  in  order  to  reinvest  himself 
with  the  lawful  possession  of  premises  held  over  by  his  tenant, 
exercise  his  right  of  entry  peaceably  ;  and  that  *he  cannot  found  a  [  *668  ] 
legal  right  to  remove  the  tenant  upon  the  illegal  act  of  a  forcible 
possession. 

And  this  opinion  is  much  fortified  by  the  various  provisions  made 

(1)  1  R.  R.  706  (3  T.  R.  292).  (4)  25  R.  R.  612  (1  Bing.  158;  7 

(2)  4  R.  R.  481  (7  T.  R.  431).  Moore,  574). 

(3)  8  T.  R.  403. 
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Newton      by  the  Legislature  to  facilitate  the  recovery  of  premises  wrongfully 

fa 

Harland.  held  over  by  tenants  after  the  expiration  of  their  terms,  and 
especially  by  stat.  1  Geo.  IV.  c.  87, 1  &  2  Vict.  c.  74,  and  56  Geo.  III. 
c.  88,  for  Ireland ;  and  1  cannot  but  apprehend  that,  if  it  were 
once  established  at  law  that  a  landlord  might,  in  all  cases  where  his 
tenant  holds  over,  enter  by  force  upon  the  premises  and  expel  the 
tenant,  and  thereby  subject  himself  to  no  greater  risk  than  the  peril 
of  an  indictment  for  a  forcible  entry,  under  which  no  restitution 
could  be  awarded,  the  peace  of  the  country  would  be  endangered 
by  the  frequent  resort  to  their  summary  proceedings ;  and  there- 
fore, though  I  have  entertained  much  doubt  upon  the  point, 
I  am  anxious  that  this  question  should  be  placed  in  such  a 
shape  as  may  bring  it  under  the  consideration  of  all  the  Judges, 
which  will  probably  be  the  result  of  sending  the  case  down  to  a 
new  trial. 

I  am  of  opinion,  therefore,  for  the  reasons  which  I  have  already 
given,  that  the  rule  for  a  new  trial  should  be  made  absolute. 

Rule  abaohite. 

The  cause  was  tried  for  the  third  time  before  Coltman,  J.  and  a 
special  jury,  at  the  Summer  Assizes  for  the  county  of  York,  1840. 

The  assault  upon  and  expulsion  of  Mrs.  Newton  from  the  apart- 
ments  in  the  house  at  Studley,  on  the  2nd  of  March,  1887,  having 
been  again  proved,  an  agreement  in  writing  between  A.  Newton 
and  the  defendant  Harland  was  given  in  evidence  on  the  part  of 
the  defendants,  in  order  to  show  that  the  term  in  the  apartments 
expired  on  the  previous  day. 
f  *C60  ]  The  learned  Judge  told  the  jury  that,  upon  the  plea  of  *not 

guilty,  the  plaintiffs  were  entitled  to  a  verdict;  and  that  with 
respect  to  the  justification  pleaded  in  the  second  plea,  if  they  were 
of  opinion  that  the  force  and  violence  used  by  the  defendants  in 
obtaining  possession  were  such  as  to  amount  to  a  forcible  entry 
within  the  meaning  of  the  statutes  upon  that  subject,  then  the 
defendant  Harland  could  not  (according  to  the  opinion  of  the  Court 
of  Common  Pleas,  by  which  he  the  learned  Judge  felt  himself 
bound),  be  said  to  have  been  "  lawfully  possessed  "  of  the  premises 
in  question;  and  in  that  case  their  verdict  must  be  for  the 
plaintiffs. 

Cresswell,  for  the  defendants,  excepted   to  the  above  ruling, 
and  handed  in  a  note  of  exception  to  the  following  effect :  "  That 
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assuming  a  forcible  entry  to  have  been  proved,  the  defendants  were      Newton 
still  entitled  to  a  verdict  upon  the  plea  of  justification  "  (l).  Harland. 

The  learned  Judge  also  gave  it  to  the  jury  as  his  opinion  that  the 
plaintiffs  had  not  proved  so  much  force  and  violence  as  amounted 
in  law  to  a  forcible  entry  ;  as,  to  constitute  a  forcible  entry  within 
the  statutes,  either  the  outer  door  must  have  been  broken  open,  or 
*the  entry  have  been  attended  with  violence  and  outrage  ;  and  he  [  *670  ] 
referred  to  1  Hawkins,  P.  C.  141. 

Newton,  who  appeared  in  person,  excepted  to  this  position,  as 
follows : 

"  That,  granting  the  entry  of  the  defendant  Harland  to  have 
been  originally  peaceable,  it  became  a  forcible  entry  within  the 
statutes,  by  the  defendants'  subsequent  conduct  to  Mrs.  Newton ; 
and  that,  to  constitute  the  offence,  it  was  not  necessary  that  the 
outer  door  should  have  been  forced." 

The  learned  Judge  then  commented  on  the  evidence,  and,  in  con- 
clusion, told  the  jury  that,  if  they  thought  that  the  defendants  had 
possessed  themselves  of  the  premises  in  a  peaceable  manner,  they 
ought  to  find  for  the  defendants  on  the  second  issue ;  but,  if  they 
were  of  a  contrary  opinion,  that  they  must  find  for  the  plaintiffs, 
with  such  moderate  damages  as  would  meet  the  justice  of  the  caee. 
The  jury  returned  a  general  verdict  for  the  plaintiffs,  damages  40*. 

The  counsel  for  the  defendants  thereupon  requested  the  learned 
Judge  to  direct  that  the  verdict  should  be  entered  for  the  defen- 
dants on  so  much  of  the  first  issue  as  was  not  covered  by  the 
justification.     His  Lordship  refused  to  accede,  on  the  ground  that 


(1)  The  defendants,  being  unwilling 
to  contest  the  matter  further,  after- 
wards withdrew  their  bill  of  exceptions. 
It  has  therefore  not  been  decided  by  a 
Court  of  the  last  resort,  whether  lawful 
possession  necessarily  implies  posses- 
sion lawfully  acquired,  and  whether  a 
party  who  possesses  himself  violently 
of  his  own  property  is  for  ever  pre- 
cluded from  defending  his  possession 
against  a  wrongdoer. 

In  T.  9  Hen.  VI.  fo.  19,  pi.  12,  it 
was  held  by  all  the  Court,  that  a  man 
ousted  manu  fvrti,  shall  not  have  an 
action  where  the  entry  was  congeable, 
because,  for  the  manu  fort i,  the  party 


convicted  shall  be  fined  to  the  King ; 
and  that,  in  an  action  on  the  statute, 
the  writ  shall  abate  if  the  words  "  nbi 
ingre88U8  noii  dutur  }>er  legem"  are 
omitted ;  because,  if  the  entry  on  the 
plaintiff  be  congeable,  he  has  no  cause 
of  action.  In  H.  15  Hen.  VII.  fo.  17, 
pi.  12,  it  is  said  that  "  the  title  found 
with  one  or  against  one  shall  make  an 
end  of  all;  because,  if  the  title  be  not 
good,  although  the  defendant  entered 
with  force,  the  plaintiff  has  no  cause 
of  action ;  but  in  that  case  he  who 
entered  with  force  shall  be  indicted 
and  fined,  and  by  this  indictment  he 
shall  be  restored  to  his  possession.'' 
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Newton  the  verdict  returned  was  an  entire  indivisible  verdict  for  the 
harland.  plaintiffs;  and  the  finding  was  thus  entered  by  the  Associate: 
"  Verdict  for  the  plaintiffs ;  damages  40s. ;  costs  40*."  The  learned 
Judge,  however,  having  subsequently  considered  the  matter, 
ordered  the  Associate  to  alter  the  entry  as  follows :  "  Verdict,  for 
the  defendants,  on  so  much  of  the  first  issue  as  is  not  covered  by 
the  plea  of  justification:  for  the  plaintiffs,  on  the  second  issue, 
damages  40s. ;  costs  40s." 


[671] 


1840.  JOHN       DOE,       ON       THE       JOINT       DEMISE      OF      ROBEET 

June  27.  7 


WILLIAMS  and  Eight  Others,  and  on  the  several 
demise  of  JOHN  MOSLEY,  v.  JOHN  LLOYD. 

(1  Man.  &  G.  671—686 ;  S.  C.  1  Scott,  N.  R.  505 ;  10  L.  J.  C.  P.  128.) 

Under  the  Mortmain  Act  of  9  Geo.  II.  c.  36  (1),  the  production  of  an 
indenture  having  an  indorsement  which  purports  to  be  a  memorandum  of 
the  inrolment  of  the  indenture  in  Chancery  on  a  certain  day,  and  to  be 
signed  by  a  party  who  is  shown  to  have  acted  as  clerk  of  the  inrolment, 
though  not  so  designated  in  the  indorsement,  is  sufficient  proof  of  the 
inrolment  and  of  the  time  at  which  it  took  place,  without  proof  of  the 
handwriting  of  the  officer  signing  the  memorandum. 

The  charitable  uses  to  which  land  is  conveyed,  may  be  declared  by  words 
of  reference  to  another  deed  relating  to  other  property. 

Ejectment,  brought  to  recover  the  possession  of  dwelling-houses 
and  land  in  Llanbester  in  the  county  of  Eadnor. 

This  cause  was  first  tried  before  Coleridge,  J.,  at  the  Spring 
Assizes,  at  Presteign,  in  1839,  when  a  verdict  was  found  for  the 
plaintiff,  which  was  set  aside  on  the  ground  of  misdirection  (2). 

The  cause  was  tried  there  again  before  Gurney,  B.  at  the 
Summer  Assizes,  1839.  The  lessors  of  the  plaintiff  made  title 
under  a  conveyance  from  the  Eev.  David  Lloyd,  the  late  vicar  of 
Llanbester,  upon  whose  death  the  defendant  had  entered  as  his 
heir.  By  indentures  of  lease  and  release,  of  3rd  and  4th  July, 
1836,  the  release  being  made  between  the  said  David  Lloyd  of 
the  first  part,  the  lessors  of  the  plaintiff  of  the  second  part,  and 

(1)  Repealed  (except  as  to  a  portion  have  been  given  by  the  grantor,  was 
of  sect.  5)  by  51  &  52  Vict.  c.  42, 8. 13 ;  money  given  by  him  to  two  persons, 
see  now  ibid.,  s.  4  (9). — A.  C.  strangers  to  this  transaction,  and  for  a 

(2)  5  Bing.  N.  C.  741,  where  it  is  different  purpose.  And  see  8.  C.  8 
stated  that  the  money  supposed  to  be  Scott,  93 ;  Doe  d.  Chandler  v.  Ford,  3 
the  purchase-money,  was  returned  to  Ad.  &  El.  649 ;  5  Nev.  &  Man.  209 ;  1 
two  of  the  trustees ;  but  there  appears  Harr.  &  Wooll.  378  ;  Lord  v.  Wardfe, 
to  have  been  no  evidence  to  warrant  43  B.  E.  761  (3  Bing.  N.  0.  680 ;  4 
this  statement.    The  money  said  to  Scott,  402). 
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Thomas  Graham,  Wesley  an  minister,  the  superintendent  preacher       Dob  d. 
of  the  circuit  in  the  Methodist  ^connection,  in  which  the  lands 


V. 

Lloyd. 
[  *672  ] 


thereinafter  described  are  situate,  of  the  third  part,  after  reciting 
a  conveyance  in  fee  to  Lloyd,  and  the  contract  of  sale  with  the 
lessors  of  the  plaintiff,  Lloyd  conveyed  the  premises  in  question 
to  them  in  the  general  form  of  conveyance  first  adopted  by  the 
Methodist  society  in  1882.  The  lease  and  release  were  executed 
by  all  the  parties  thereto  in  the  presence  of  two  witnesses,  and  the 
grantor's  receipt  for  the  purchase-money,  490/.,  was  attested  by 
two  witnesses.  The  lease  and  release  were  produced,  with  the 
following  indorsement  thereon : 

"  Inrolled  in  his  Majesty's  High  Court  of  Chancery  the  1st  day 

of  December,  1886,  being  first  duly  stamped,  according  to  the  tenor 

of  the  statute  made  for  that  purpose. 

"D.  Drew." 

jK.  M.  Reece,  the  plaintiff's  attorney,  who  produced  the  inden- 
tures, stated,  that  shortly  before  the  former  trial,  he  went  to  the 
Inrolment  Office,  and,  inquiring  for  Mr.  Drew,  was  informed,  by  a 
clerk  in  that  office,  that  Mr.  Drew  was  in  the  Six  Clerks'  Office, 
a  building  under  the  same  roof,  but  entered  by  another  door,  and 
without  any  internal  communication ;  that  he  there  saw  a  person 
whom  he  afterwards  knew  to  be  Mr.  Drew,  and  showed  him 
the  indorsement  ;  that  Mr.  Drew  acknowledged  his  signature 
thereto,  and  stated  that  he  was  the  proper  officer  for  inrolling 
deeds. 

For  the  defendant  it  was  objected  that  the  fact  of  inrolment  had 
not  been  proved,  and  that  the  conveyance  was  therefore  void  under 
9  Geo.  II.  c.  86.  The  learned  Judge  refused  to  nonsuit  the  plaintiff; 
but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit.  A  verdict 
having  been  found  for  the  plaintiff, 

E.  V.  Williams,  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
for  entering  a  nonsuit  on  three  grounds  :  1st.  *That  the  proof  of  [  *<>73  J 
the  inrolment  of  the  deeds  of  the  3rd  and  4th  July,  1836,  was 
insufficient;  2ndly.  That  the  release  ought  to  have  exhibited  the 
trusts  on  the  face  of  the  deed,  and  not,  as  here,  stated  them  only 
by  reference  to  the  model-deed ;  3rdly.  That  the  conveyance  was 
not  "  made  to  take  effect  in  possession,  for  the  charitable  use 
intended,  immediately  from  the  making  thereof." 

[After  argument,  the  Court  took  time  for  consideration.] 
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Dok  d.       Tindal,  Ch.  J.  now  delivered  th«  judgment  of  the  Court: 
Williams 

c.  In  this  ejectment  the  question   which  arose  at  the  trial  was, 

whether  the  inrolment  of  the  indentures  of  lease  and  release  of  the 


Lloyd. 
[  683  ] 


3rd  and  4th  of  July,  1886,  was  proved  by  legal  evidence ;  for  the  con- 
veyance being  made  intrust  fortheWesleyan  Methodists,  was,  strictly 
and  properly,  a  conveyance  to  charitable  uses ;  and,  therefore,  under 
[  *084  ]  the  9  Geo.  II.  c.  86,  no  interest  in  the  *lands  intended  to  be  conveyed 
could  pass  thereby  "  unless  by  deed  indented,  sealed,  and  delivered 
in  the  presence  of  two  or  more  credible  witnesses,  twelve  calendar 
months  at  least  before  the  death  of  the  donor  or  grantor,  and  inrolled 
in  his  Majesty's  High  Court  of  Chancery  within  six  calendar  months 
next  after  the  execution  thereof."  The  evidence  of  the  inrolment 
consisted  in  the  production  of  the  original  deed  itself  (the  execution 
whereof  was  proved  at  the  trial),  upon  which  deed  a  memorandum 
was  indorsed,  purporting  to  be  signed  by  one  D.  Drew,  as  follows : 

"Inrolled  in  his  Majesty's  High  Court  of  Chancery,  the  17th 

day  of  December,  1886,  being  first  duly  stamped,  according  to  the 

tenor  of  the  statutes  made  for  that  purpose. 

"D.  Drew." 

It  appeared  upon  the  notes  of  the  learned  Judge,  that  Mr.  Drew 
was  a  person  who,  at  the  time  of  the  trial,  acted  as  the  clerk  of 
the  inrolments  in  the  Court  of  Chancery,  and  that  Mr.  Drew 
acknowledged  the  name  to  be  his  signature  when  the  memorandum 
was  produced  to  him,  a  short  time  before  the  trial,  at  the  Six  Clerks' 
Office,  which  is  under  the  same  roof  as  the  Inrolment  Office. 

Without,  however,  determining  whether  this  was  sufficient 
evidence  of  the  signature  by  the  officer,  supposing  such  evidence 
*was  necessary,  we  think  the  sufficiency  of  the  proof  of  the 
inrolment  may  be  supported  on  a  broader  ground;  for  if  this 
memorandum  can  be  considered  as  having  been  made  by  the 
officer  who  inrols  deeds  in  the  Court  of  Chancery,  as  part  of  the 
execution  of  his  duty  as  clerk  of  the  inrolments,  then  the 
memorandum  is  evidence  of  itself,  and  also  of  the  fact  which  it 
purports  to  state,  that  is,  that  the  deed  was  inrolled  on  a  given  day, 
in  the  same  manner  as  the  copy  of  a  fine  given  out  by  the  chiro- 
[*t>85]  grapher  is  evidence  *of  the  fine,  he  being  appointed  to  give  out 
copies  of  the  agreements  between  the  parties  which  are  entered  of 
record:  Gilb.  Evid.  21  (l).  And  upon  inquiry,  which  we  have 
caused  to  be  made  by  the  officers  of  our  Court  as  to  the  practice  in 

(1)  And  see  Plowd.  110b;  Bac.  Abr.  Evidence  (F). 
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the  Inrolment  Office  of  the  Court  of  Chancery  (an  inquiry  which       Dob  d. 

XXTy  v  T  T  A  ILfffl 

was  made  upon  the  authority  of  the  case  of  Worthy  v.  Filisker  (l),  „. 

referred  to  in  the  argument),  it  has  been  certified  to  us  to  be  the       Lloyd- 
invariable  practice  that  the  officer,  at  the  time  of  making  the 
inrolment,   delivers  back  to   the  party   the  original  deed,   with 
the  certificate  of  inrolment  indorsed  thereon,  in  the  same  form 
as  the  present  memorandum. 

The  case  of  Kinner&ley  v.  Orpe  (2)  is  a  strong  confirmation  of  the 
sufficiency  of  the  evidence  of  the  inrolment.  In  that  case  it  was 
held,  that  a  memorandum  of  an  inrolment  on  the  margin  of  a  lease 
of  lands  within  the  Duchy  of  Lancaster,  signed  "A.  B.  auditor," 
was  sufficient  proof  of  the  act  of  inrolment,  even  in  favour  of  the 
lessee  under  the  Duchy  (3).  And  the  case  there  put  by  Buller,  J. 
appears  decisive  of  the  present  point :  "I  cannot  distinguish/'  he 
says,  "  this  case  from  that  of  a  bargain  and  sale.  The  Act  of 
Parliament  in  that  case  does  not  provide  that  the  indorsement  by 
the  officer  shall  be  evidence  of  the  inrolment,  and  yet  it  is 
constantly  admitted."  And  neither  in  the  case  of  Kinnerdey  v. 
Oiye,  nor  in  the  case  put  by  Buller,  J.,  does  it  appear  that  proof 
of  the  handwriting  af  the  officer  was  held  necessary :  it  was  treated 
as  an  official  act.  We  therefore  think  the  proof  of  the  inrolment 
must  be  held  sufficient ;  and,  if  so,  then  the  second  objection  which 
has  been  made,  viz.,  that  the  inrolment  of  the  model-deed,  as  it  is 
called,  was  not  proved,  falls  to  the  ground;  for  that  deed  was 
inrolled  in  the  same  *manner  as  this  lease  and  release,  and  is  [  *C86  ] 
referred  to  in  the  body  of  the  release,  which  was  both  proved  and 
inrolled,  and  which  model-deed,  therefore,  must  be  taken  to  form 
part  of  that  deed  of  release  when  the  same  is  afterwards  produced. 

Upon  the  whole,  therefore,  we  think  the  rule  which  has  been 
obtained  for  entering  a  nonsuit,  must  be  discharged. 

Hide  discharged. 

JAMES  THOMAS,  Gent.,  One,  &c.  v.  HARRIES,  ]^ 

LEWIS,    AND    DAVIES(4).  [695] 

(1  Man.  &G.  695—709;  S.  C.  1  Scott,  N.  R.  524 ;  9  L.  J.  (N.S.)  C.  P.  308;  4  Jur.  723.) 

Cattle  being  distrained,  the  distrainor  leaves  a  note,  stating  their  number, 
with  the  distrainee,  and  on  the  following  morning  delivers  to  the  distrainee 
a  notice  of  distress,  in  which  he  states  that  he  has  distrained  upon  the 
cattle,    and    has   "  impounded  them  in  the  place  or  places    hereunder 

(1)  2  Roll.  Rep.  119.  (4)  The  authority  of  this  case  as  to 

(2)  1  Doug.  56.  the  effeot  of  a  tender  after  impounding 

(3)  Ace.  3  Man.  &  Ry.  223.  and  before  sale  was  greatly  shaken  by 
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Thomas  mentioned,"  which  notice  concludes  thus,  "  An  inventory  of  the  cattle  &c.f 

t.  distrained  upon,  and  the  same  are  impounded  upon  the  premises :  "  Held, 

Harries.  ^at  imp0Un<ling  was  complete  as  against  a  tender  subsequent  to  the 

notice ;  hcesitantibm  Bosakquet  and  Erskine,  JJ.,  Maule,  J.  dissentient*. 

Replevin,  for  cattle  and  horses  taken  on  the  80th  September, 
1839,  in  the  parish  of  Llandilofaur,  in  the  county  of  Carmarthen, 
in  a  close  called  Gaecarreg.  The  defendant  Harries  avowed,  and 
the  defendants  Lewis  and  Davies,  as  his  bailiffs,  made  cognizance, 
in  the  form  given  by  11  Geo.  II.  c.  19,  s.  22,  for  751.  for  half-year's 
rent  due  on  the  29th  of  September,  1839,  upon  a  demise  to  Evan 
Thomas,  averring  that  the  distress  was  taken  within  six  calendar 
months  after  the  29th  of  September,  and  during  the  continuance  of 
the  title  of  Harries,  and  the  possession  of  the  plaintiff. 

Plea  in  bar :  that  after  the  taking  of  the  said  cattle  and  horses 
in  the  said  close,  in  which,  &c,  and  before  the  impounding  of  the 
same,  to  wit,  on  the  same  day  and  year  in  the  said  declaration 
mentioned,  the  plaintiff  tendered  and  offered  to  pay  the  defendant 
Lewis,  then  being  the  bailiff  of  the  defendant  Harries,  and  by  him 
duly  authorized  to  receive  the  said  rent,  and  to  make  the  said 
distress,  the  said  sum  of  751.  so  due  for  rent,  as  in  the  said  avowry 
[  *69ti  ]  and  cognizance  mentioned,  together  *with  a  certain  other  sum  of 
money,  to  wit,  1/.  13*.,  for  the  costs  and  expenses  of  the  taking  of 
the  said  distress,  the  said  last  mentioned  sum  then  being  reasonable 
and  sufficient  for  the  costs  and  expenses  in  that  behalf,  which 
several  sums  of  money  the  defendant  Lewis  then  wholly  refused  to 
accept  from  the  plaintiff,  and  afterwards  unjustly  detained  the  said 
cattle  and  horses  against  sureties  and  pledges  until,  &c.  modo  et 
found .    Verification. 

Replication,  that  the  plaintiff  did  not,  before  the  impounding  of 
the  said  cattle  and  horses,  tender  or  offer  to  pay  the  defendant 
Lewis  the  said  sum  of  751.  so  due  for  rent,  as  in  the  said  avowry 
and  cognizance  mentioned,  together  with  a  reasonable  and  sufficient 
sum  for  the  costs  and  expenses  of  the  taking  of  the  said  distress, 
modo  et  forma — concluding  to  the  country. 

At  the  trial  before  Maule,  J.,  at  the  last  Spring  Assizes  for  the 
county  of  Carmarthen,  the  following  facts  appeared:  Evan  Thomas, 
who  was  the  plaintiff's  brother,  had  from  the  death  of  his  father, 
about  ten  years  since,  occupied  as  tenant  from  year  to  year  to  the 

Johnston   v.    Upluim  (1859)   28  L.  J.  case  is  still  authoritative  as  to  what 

Q.  B.  252;  and  now  B.  S.  C,  Ord.  L.  constitutes  an  impounding  under  11 

r.   8,   would  probably   be  applicable  Geo.  II.  c.  19,  s.  10. — A.  C. 
under    similar    circumstances.      The 
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defendant  Harries,  a  farm  called  Dolegleision,  of  which  the  close      Thomas 

mm 

called  Caecarreg  is  parcel,  at  the  rent  of  1502.  payable  half-yearly     habbies. 

at  Lady  Day  and  Michaelmas.    Before  Lady  Day,  1839,  notice  was 

given  to  Evan  Thomas  to  determine  the  tenancy  at  Michaelmas. 

On  Monday,  30th  September,  the  defendant  Davies,  accompanied 

by  one  James,  went  to  Dolegleision  to  demand  possession  and  the 

half  year's  rent,  which  had  accrued  on  the  previous  day.    Evan 

Thomas  refused  to  give  up  possession,  until  he  had  reaped  his  corn 

crop.    Davies  then  distrained  by  putting  his  hand  upon  a  bullock 

in  Caecarreg.     He  then  made  a  list  of  the  articles,  and  delivered  it 

to  Mrs.  Thomas  at  the  farm-house.     The  next  morning,  the  1st  of 

October,  he  delivered  to  the  tenant  the  following  notice : 

"  Take  notice,  that  I  have,  this  day,  for,  and  on  behalf  *of  your  land-       [  *697  ] 

lord,  John  Hill  Harries,  Esq.,  distrained  upon  the  several  goods,  cattle, 

chattels,  and  effects  hereinafter  particularised,  and  have  impounded 

them  in  the  place  or  places  hereunder  also  mentioned,  for  the  sum 

of  752.  being  rent  and  arrears  of  rent  due  from  you  to  him  at 

Michaelmas  last,  for  all  that  messuage,  tenement,  farm,  and  lands, 

with  the  appurtenances  which  you  hold  under  him,  situate,  lying, 

and  being  in  the  parish  of  Llandilofaur,  in  the  county  of  Carmarthen; 

and  unless  you  pay  the  said  rent  due,  together  with  the  costs  and 

charges  of  distraining  for  the  same,  or  replevy  the  same  goods, 

cattle,  chattels,  and  effects  mentioned  in  the  said  inventory,  I  shall, 

at  the  expiration  of  five  days  from  the  date  hereof,  make  sale  thereof, 

according  to  the  directions  of  the  Act  of  Parliament. 

"  Yours,  &c. 

"  J.  Davies. 
"  Dated,  the  80th  day  of  September,  1839. 

"  An  inventory  of  the  goods,  cattle,  chattels,  and  effects  distrained 
upon ;  and  the  same  are  impounded  on  the  premises. 

"  Six  heifers,  one  bull,  four  cows,  six  bullocks,  three  horses." 

Davies  remained  on  the  premises  until  the  2nd  of  October,  when 
he  was  relieved  by  one  Hughes,  who  continued  there  till  the  3rd. 
On  the  2nd  the  goods  were  replevied.  On  the  evening  of  the  1st  of 
October,  75J.  was  tendered  to  Lewis  with  1£.  18*.  for  the  costs  of 
the  distress,  which  Lewis  refused  to  accept,  requiring  4Z.  10*.  for 
the  costs.  For  the  defendant  it  was  contended  that  the  tender  came 
too  late,  and  that  what  had  taken  place  on  the  30th  of  September, 
and  on  the  1st  of  October,  before  the  tender,  amounted  to  an 
impounding  of  the  distress  on  the  premises,  under  the  authority  of 
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11  Geo.  II.  c.  19,  s.  10 ;  and  Washborn  v.  Black  (l)  and  Childe  v. 
Chamberlain  (2)  *were  cited.  No  objection  was  made  at  the  trial  to 
the  sufficiency  of  the  sum  tendered  for  costs,  the  learned  Judge 
having  stated  that  he  considered  that  sum  sufficient  His  Lordship 
observed,  that  since  the  statute  11  Geo.  IL  c.  19,  it  was  difficult  to 
say  what  would  bean  impounding,  but  added  that  he  was  of  opinion 
that  something  more  than  had  been  done  was  necessary  to  constitute 
an  "  impounding,  or  otherwise  securing  upon  the  premises,"  within 
the  meaning  of  the  statute.  He,  therefore,  directed  the  verdict  to 
be  entered  for  the  plaintiff,  with  three  guineas  damages,  giving 
leave  to  the  defendants  to  move  to  enter  a  verdict  for  them  for  rent 
in  arrear  75/.,  and  value  of  goods  752.,  if  the  Court  should  be  of 
opinion  that,  upon  the  facts  proved,  the  jury  ought  to  have  been 
directed  to  find  for  the  defendants, — the  value  of  the  distress  being 
admitted  to  be  equal  to  the  rent  due. 

In  Easter  Term  last,  Bompas,  Serjt.  moved  for  a  rule  to  enter 
the  verdict  for  the  defendants,  pursuant  to  the  leave  reserved,  and 
cited  Firth  v.  Purvis  (3). 

(Tindal,  Ch.  J.  referred  the  learned  Serjeant  to  Washborn  v. 
Black  (4).) 


[  *699  J 


A  rule  nisi  having  been  granted, 

Talfourd,  Serjt.,  now  showed  cause  : 

(Maule,  J. :  The  question  is  not  whether  there  was  an  impounding 
upon  the  premises,  but  whether  there  was  such  an  impounding  as 
to  oust  a  tender.) 

The  question  here  is,  not  whether  there  was  a  taking,  but  whether 
there  was  an  impounding,  before  the  tender.  There  was  not,  unless 
a  distraining  and  an  impounding  are  the  same  thing.  In  the  Six 
Carpenters'  case  (5)  a  distinction  is  taken  between  distraining  and 
impounding.  No  alteration  was  intended  *to  be  made  in  the  law 
as  to  what  should  constitute  an  impounding,  by  the  statute  per- 
mitting landlords  to  impound  upon  the  premises.  The  Act  uses  the 
word  "  impounding  "  as  synonymous  with  "  securing."  It  does  not 
mean  leaving  the  goods  just  where  they  were  found.     In  Washborn 


(1)  10  E.  E.  538  (11  East,  405). 

(2)  5  B.  &  Ad.  1049. 

(3)  2  E.  E.  637  (5  T.  E.  432). 


(4)  10  E.  E.  538  (11  East,  405  a). 

(5)  8  Co.  Eep.  146. 
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v.   Black  (l),   the  plaintiff  declared   in  trespass  for  entering  his      Thomas 
house  and  taking  his  goods.     Upon  issue  joined  on  a  plea  of  "not     habbikb. 
guilty/'  it  appeared  that  a  distress  being  taken,  a  man  was  left  in 
possession  till  the  fifth  day,  when  the  goods  were  replevied.    During 
the  five  days  the  man  in  possession  went  into  different  parts  of  the 
house.     It  was  contended  that  he  was  a  trespasser,  and  that  he 
ought  either  to  have  put  the  goods  into  one  room  and  kept  posses- 
sion of  that  only,  or  to  have  removed  them  out  of  the  house.     Lord 
Mansfield  admitted  that  the  strict  law  was  so,  and  said  that  the 
man  might,  if  he  had  pleased,  have  stript  every  room  and  put  all 
the  goods  together,  and  by  that  means  have  greatly  damaged  them  ; 
but  that,  instead  of  doing  that,  he  had  acted  for  the  benefit  of  the 
plaintiff  and  left  the  goods  as  he  found  them ;  therefore  he  should 
leave  it  to  the  jury  to  consider,  whether  the  plaintiff  did  not  consent ; 
and  upon  slight  evidence  of  consent  the  jury  found  for  the  defendant. 
If  the  mere  leaving  the  goods  where  they  were  had  been  considered 
by  the  Court,  in  Washborn  v.  Black,  as  amounting  to  an  impounding, 
no  consent  on  the  part  of  the  plaintiff  would  have  been  necessary. 
Supposing  the  cattle  taken  to  be  the  cattle  of  a  stranger,  as  was 
indeed  the  case  here,  and  the  stranger  to  come  the  next  day  and  drive 
away  the  cattle,  could  it  be  said  that  he  would  be  guilty  of  a  pound 
breach?     In  Snann  v.  The  Earl  of  Falmouth (2)  the  question  was  a 
question,  *not  of  impounding,  but  of  seizure.     There  the  landlord's       [  *700  ] 
agent  walked  round  a  demised  wharf,  left  a  written  notice  that  he 
had  distrained  goods  lying  there  for  rent,  and  that  they  would  be 
appraised  and  sold,  if  not  replevied,  &c.     He  then  went  away, 
leaving  no  one  in  possession.     This  was  held  an  actual  seizure, 
and  no  abandonment  as  between  landlord  and  tenant,  in  an  action 
for  an  excessive  distress ;  but  the  Court  intimated  an  opinion  that 
it  would  be  otherwise  as  against  third  persons.     Here  the  notice  of 
distress  states,  that  the  bailiff  has  impounded  the  goods  "  in  the 
place  or  places  hereunder  also  mentioned."      This  indicates  an 
intention  to  impound  in  a  particular  close  or  closes,  which  intention 
the  bailiff  omitted  to  follow  out. 

In  Firth  v.  Pitiris  (3)  the  question  was,  as  to  the  distinction 
between  a  pound  overt  and  a  pound  covert.  There,  the  facts  having 
been  admitted,  without  discussion,  to  amount  to  an  impounding, 

(1)  10  R.  R.  538  (11  East,  405,  «.).  s.  21. 

The  defendant  in  that  case  pleaded  (2)  32  R.  R.  441  (8  13.  &  C.  456; 

probably    the    general    issue,    under  2  Man.  A  Ry.  534). 

which    he     might    give    licence    in  (3)  2  R.  R.  637  (5  T.  R.  432). 
evidence  by  virtue  of  11  Geo.  II.  0. 19, 
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it  was  unnecessary  distinctly  to  state  them.  But  even  in  that 
case  it  appeared  that  the  distrainor  had  put  his  marks  upon  the 
casks  (l). 

Bompas,  Serjt.  (with  whom  was  E.  F.  Williams)  in  support  of 
the  rule : 

Lord  Chief  Baron  Comyns  says  (2),  "  an  open  pound  is  every 
place  in  which  the  putting  of  the  cattle  does  not  make  the  owner  a 
trespasser,  and  where  he  may  give  them  to  eat  and  drink  (3)  with- 
out trespass ;  be  it  a  common  pound  erected  on  the  manor  for  this 
purpose,  or  the  close  of  the  party  who  makes  the  distress,  on  the 
close  or  soil  of  a  stranger,  with  his  *leave "  (4).  Before  the 
11  Geo.  II.  c.  19,  it  was  not  necessary  that  the  impounding  should 
be  in  any  specific  place.  That  statute  certainly  creates  considerable 
difficulty. 

(Bosanquet,  J. :  Can  the  tenant  be  ousted  of  his  right  of  tender 
by  allowing  no  interval  of  time  between  the  distraining  and  the 
impounding?) 

The  inconvenience  to  the  tenant  might  have  been  as  great  at 
common  law.  Had  the  landlord's  own  field  adjoined  that  on 
which  the  distress  was  taken,  the  cattle  might  have  been  driven 
thither,  and  there  can  be  no  doubt  that  the  distress  would  have 
been  well  impounded  there,  though  not  a  second  might  have 
intervened  between  the  distraining  and  the  impounding. 

(Maule,  J. :  By  your  notice,  the  pound  is  the  whole  of  the 
premises.     That  is  the  only  place  mentioned. 


(1)  Si  dolium  signatum  sit  ab 
emptore,  Trebatius  ait,  traditum  id 
videri.  Labeo  contra :  quod  et  verum 
est:  magis  enim  ne  summutetur 
signari  solere,  quain  ut  tradere  turn 
[The  original  reading  of  MS.  Flor.  is 
traditum j  see  Mommson's  ed.]  videatur. 
Dig.  lib.  18,  cap.  6,  tit.  1,  1.  2. 

(2)  Com.  Dig.  Distress  (D.  1). 

(3)  But  now,  by  5  &  6  Will.  IV. 
c.  59,  8.  4,  the  party  distraining  is 
bound  to  supply  the  cattle  distrained, 
with  food,  for  the  amount  of  which  a 
summary  remedy  is  given  against  the 
owner  of  the  cattle. 

(4)  Referring  to  Go.  Litt.  47  b, 
where  it  is  said,  that  a  party  is  guilty 


of  a  pound-breach,  who  takes  his 
cattle  out  of  a  common  pound,  the 
door  of  which  he  finds  unlocked. 

In  M.  30  Edw.  III.  fo.  26,  pi.  ult., 
to  an  action  for  pound-breach  and 
driving  away  cattle  impounded  for 
damage-feasance,  the  defendant  pleads 
that  the  cattle  were  taken  in  a  place 
in  which  he  had  common  appendant ; 
that  he  pursued  them  freshly;  and 
that,  before  he  could  reach  them,  the 
plaintiff  had  put  them  into  a  fold,  and 
that  he  found  them  without  any  kind 
of  enclosure  by  locking  or  other  con- 
trivance {sane  nul  maner  ftrmure 
deserrure,  ou  auter  engine). 
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Tindal,  Ch.  J.:  Your  notice  says  "the  place  under-mentioned,"       Thomas 


and  no  place  is  under-mentioned.    Does  not  that  show  that  you     harries. 
intended  to  do  something  more,  and  that  the  intention  was  not 
pursued  ? 

Maulb,  J. :  You  gave  notice  of  an  impounding,  but  what  you 
want  to  show  is,  that  the  notice  was  itself  an  impounding.) 

The  notice  was  evidence  to  show  that  the  bailiff  had  elected  to 
impound  the  cattle  which  he  had  distrained  on  the  demised  premises. 

(Maulb,  J. :  When  did  the  impounding  take  place  ? ) 

When  the  bailiff  had  put  his  hand  upon  the  bullock,  had  made  out 
the  list  and  delivered  it,  and  had  left  a  man  in  possession.    By 

1  &  2  Phil.  &  M.  c.  12,  a  distress  is  not  to  be  impounded  at  several 

places,  so  as  to  make  several  replevins  *necessary,  which  might  [  *702  ] 
have  been  done  before  that  statute;  but  where  the  provisions  of 
that  statute  are  not  violated,  a  distress  is  well  impounded  when 
it  is  in  a  place  appropriated  for  its  custody,  whether  closed  or  open; 
nor,  since  the  statute  of  11  Geo.  II.  c.  19,  can  it  be  necessary  to 
change  the  position  of  the  articles  distrained  upon.  Washborn  v. 
Black,  if  correctly  reported,  is  a  case  upon  which,  it  is  submitted, 
the  Court  will  not  act.    Firth  v.  Purvis,  which  was  an  action  upon 

2  W.  &  M.  sess.  1,  c.  5,  for  pound-breach,  is  later  than  Washborn  v. 
Black,  and  is  directly  in  point.  The  statute  of  2  W.  &  M.  sess.  1,  c.  5, 
does  not  appear  to  contemplate  the  case  of  a  tender  after  the 
distress  and  before  the  impounding.  The  notice  of  distress  given 
in  this  case  is  in  the  form  which  has  always  been  adopted.  It 
is  not  unreasonable  to  suppose  that,  in  framing  the  11  Geo.  II.  c.  19, 
it  was  the  intention  of  the  Legislature  to  take  away  the  right  of 
tender  from  the  tenant,  in  consideration  of  the  advantage  which 
he  would  derive  from  the  goods  not  being  removed  from  the 
premises. 

(Maulb,  J. :  Notice  of  impounding  is  not  necessarily  a  notice 
of  distress  sufficient  under  the  statute  of  2  W.  &  M.  sess.  1,  c.  5, 
which  is  a  notice  that  the  landlord  will  sell  if  the  goods  are  not 
replevied,  not  if  the  rent  is  not  paid.) 

Swann  v.  Earl  of  Falmouth  also  shows  that  the  impounding  was 
complete.  After  the  notice  given  in  this  case,  the  landlord  could 
not  have  removed  the  cattle  to  a  public  pound. 
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Thomas  (Bosanquet,  J. :    That   is   not   bo  :    you   may  at  first  impound 

Habkies.     upon  the  premises,  and  afterwards  take  the  distress  to  the  parish 
pound.) 

Tindal,  Ch.  J. : 

The  only  question  in  this  case  is,  whether  the  tender  of  the 
75f.  rent  and  the  1Z.  18s.  for  costs  (which  is  now  admitted  to 
be  a  sufficient  sum),  was  made  too  late.  This  will  depend  upon 
the  time  when  the  impounding  is  to  be  considered  as  having  taken 
[  *?03  J  place ;  and  it  appears  to  me  that,  in  this  case,  the  ^impounding 
was  complete  before  the  tender  was  made.  By  the  11  Geo.  II. 
c.  19,  s.  10,  persons  making  distresses  for  rent  "may  impound  or 
otherwise  secure  the  distress,  of  whatever  nature  it  may  be,  on 
such  place,  or  on  such  part  of  the  premises  chargeable  with  the 
rent,  as  shall  be  most  fit  and  convenient,  and  may  appraise,  sell, 
and  dispose  of  the  6ame  upon  the  premises."  The  words  "  or 
otherwise  secure"  appear  to  me  to  enlarge  "impound,"  and  to 
give  a  wider  meaning  to  it  than  if  the  latter  well  known  term, 
implying  an  inclosed  place,  had  alone  been  used.  I  think  that 
when  the  notice  of  distress,  in  which  it  is  stated  that  the  distress 
had  been  impounded,  was  delivered,  the  acts  of  the  parties  dis- 
training, which  were  at  first  equivocal,  coupled  with  the  notice, 
constituted  a  complete  impounding;  or,  at  least,  that  from  the 
time  at  which  the  notice  was  given,  the  cattle  were  sufficiently 
secured  to  satisfy  the  statute.  The  case  of  Firth  v.  Purvis,  which 
has  been  cited,  appears  to  me  to  go  the  whole  length  of  this. 
There,  nothing  was  done  to  the  door  of  the  cellar  in  which  the 
casks  were;  the  party  simply  gave  notice,  and  the  giving  of  that 
notice  was  treated  as  amounting  to  an  actual  impounding.  I 
cannot  distinguish  that  case  from  the  present. 

Bosanquet,  J. : 

During  the  progress  of  the  argument  I  have  entertained  some 
doubt;  but,  upon  the  whole,  I  think  that  the  tender  came  too 
late.  The  question  is,  whether  that  which  was  done  before  the 
tender  amounted  to  an  impounding  within  the  statute  of  the  11 
Geo.  II.  c.  19.  The  difficulty  which  struck  my  mind  was,  that 
the  cattle  were  suffered  to  remain  precisely  as  they  had  been  found. 
The  bailiff  put  his  hand  upon  one  of  them ;  he  then  left  a  person 
in  charge,  went  away  and  returned.  No  act  was  done  to  change 
the  position  of  the  cattle ;  no  padlock  was  placed  on  any  gate.     I 
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had  at  first  a  doubt  whether  some  distinct  act  was  not  necessary ;      Thomas 
but  *Firth  v.  Purvis  applies  so  distinctly  to  that  point,  that  I  do     harriks. 
not  feel  myself  at  liberty  to  come  to  a  different  conclusion  from       [  #704  ] 
that  established  in  that  case. 

I  thought  that  another  question  was  intended  to  be  discussed, 
namely,  whether,  assuming  the  impounding  to  be  complete,  the 
tenant  was  not  at  liberty  to  tender  the  rent  and  the  costs  of  the 
distress  at  any  time  before  the  cattle  were  driven  away. 

Swann  v.  Earl  of  Falmouth,  though  not  so  directly  in  point  as 
Firth  v.  Purvis,  appears  to  me  to  proceed  upon  the  same  principle. 
In  that  case  the  landlord's  agent  walked  round  a  demised  wharf, 
left  a  written  notice  that  he  had  distrained  on  the  goods  lying 
there,  for  rent ;  and  that  they  would  be  appraised  and  sold  if  not 
replevied;  and  he  then  went  away,  leaving  no  one  in  possession. 
Though  Baylet,  J.,  in  that  case,  does  not  speak  of  an  impounding 
he  says,  "  The  agents  of  Lord  Falmouth  went  upon  the  premises 
for  the  purpose  of  distraining,  and  afterwards  sent  a  written  notice 
of  what  they  had  been  doing.  That  is  evidence  against  the  land- 
lord that  they  had  actually  made  a  distress.  Then,  was  the  distress 
abandoned?  If  it  was,  no  doubt  the  possession  reverted  in  the 
tenant.  The  statute  11  Geo.  II.  c.  19,  enables  the  landlord  to 
'  impound  or  otherwise  secure  upon  the  premises '  goods  that  have 
been  distrained.  Then  look  at  the  notice  delivered  by  Jennings, 
He  says  that  the  goods  have  been  distrained,  and  unless  they  are 
replevied  within  five  days  they  will  be  appraised  and  sold.  That 
does  not  indicate  any  intention  to  abandon  the  distress,  but  to 
leave  the  goods  on  the  premises  in  the  custody  of  the  law  "  (l). 
By  the  *latter  words,  "  in  the  custody  of  the  law,"  the  learned  [  *705  ] 
Judge  must  be  understood  to  mean  an  impounding. 

Maulb,  J. : 

I  should  be  very  glad  to  come  to  the  same  conclusion  with  my 
Lord  Chief  Justice  and  my  brother  Bosanquet.  Differing  from 
them,  I  have  little  doubt  that  I  am  mistaken.  But  the  opinion 
which  I  entertained  at  the  trial,  I  am  bound  to  say,  remains 
unchanged. 

(1)  32  E.  R.  441  (8  B.  &  C.  459 ;  2  trained  upon,  to  the  pound,  they  were 

Man.  &  Ry.  538).     At  common  law,  the  taken  in  execution,  an  action  would 

goods  would  be  in  the  custody  of  the  have  lain  against  the  sheriff,  although 

law  from  the  moment  of  the  distress,  he  should  have  seized  them   in   the 

and  if,  in  the  course  of  removing  th^m  close  in  which  they  had  been  taken,.. 
from  the  place  in  which  they  were  die- 
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Thomas         "Two  questions  arise  in  this  case,  first,  whether  there  was  any 

Harries,     evidence  of  an  impounding  within  the  11  Geo.  II.  c.  19  ;  and,  if  so, 

whether  such  impounding  is  within  the  issue  raised  in  this  case,  so 

as  to  deprive  the  tenant  of  his  right  to  tender  the  rent  and  costs  of 

the  distress. 

The  facts  of  the  case  were  these :  a  person  sent  by  the  landlord 
to  distrain,  went  into  a  field  where  the  cattle  were,  and  laid  his 
hand  upon  one  of  them,  saying  that  he  distrained  the  whole. 
He  then  counted  them,  put  down  the  number  in  writing,  and  left 
the  paper  at  the  tenant's  house.  On  the  following  morning  he 
delivered  to  the  tenant  the  notice  which  has  been  read.  My 
brother  Bompas  was  called  upon  to  state  at  what  time  the  impound- 
ing took  place.  This  he  evidently  felt  considerable  difficulty  in 
doing.  Ultimately  he  seems  to  have  considered  the  impounding  to 
have  been  complete  on  the  first  day.  My  Lord  and  my  brother 
Bosanquet,  however,  hold  that  the  impounding  took  place  upon 
the  delivery  of  the  notice.  It  appears  to  me  that  the  notice 
amounted  to  nothing  more  than  an  intimation  that  the  cattle  had 
been  already  distrained  and  impounded  ;  and  I  think  that  unless 
there  had  been  a  previous  impounding  in  fact,  the  notice  did  not 
make  one.  The  notice  stated,  generally,  that  the  cattle  were 
impounded  on  the  premises;  yet  there  is  no  doubt  that  the 
particular  close  called  Caecarreg,  in  which  the  cattle  were  taken  (l), 

[  *7or>  ]  was  meant  to  be  the  pound.  Under  this  notice  *the  tenant  would 
not  know  whether  the  whole  of  his  farm  was  constituted  one  pound, 
or  whether  Caecarreg,  as  the  part  of  the  premises  in  which  the 
cattle  were,  was  exclusively  the  pound,  so  as  to  render  him  guilty 
of  a  pound-breach  if  he  removed  them  to  a  different  part  of  the 
farm.  In  Firth  v.  Purvis  it  was  held  that  what  had  taken  place  in 
that  case  amounted  to  an  impounding  within  the  11  Geo.  II.  c.  19. 
There,  however,  it  was  admitted  by  the  counsel  for  the  tenant, 
that  the  goods  had  been  impounded.  The  facts  upon  which  that 
admission  proceeded  are  not  stated.  All  that  appears  is,  that  the 
landlord  had  put  his  mark  upon  the  casks,  and  had  not  locked  the 
cellar  door.  The  fair  inference  is,  that  everything  necessary  to 
constitute  the  cellar  an  effectual  pound  had  been  done,  except 
locking  the  door.  The  point  discussed  in  that  case  was,  as  to  the 
distinction  between  a  pound  close  and  a  pound  overt ;  it  being 
contended,  on  the  part  of  the  defendant,  that,  the  pound  being 
overt,  the  goods  might  be  lawfully  taken  out  and  no  pound-breach 

(1)  Sujtra,  612. 
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incurred  ;  and  the  Court  merely  decided  that  after  an  impounding,       Thomas 
which  was  admitted,  there  is  no  distinction  between  a  pound  overt     harries. 
and  a  pound  close.     Here,  the  notice  which  is  considered  to  amount 
to  an  impounding,  would  constitute  an  impounding  on  the  premises 
generally,  not  on  the  close  called  Caecarreg. 

But,  supposing  this  to  be  an  impounding,  or  a  securing  on  the 
premises,  within  the  meaning  of  the  statute,  still  I  think  it  might 
be  held,  that  it  was  not  such  an  impounding  as  would  oust  the 
tenant  of  his  right  to  have  his  cattle  back  upon  tendering  the  rent 
and  the  expenses.  This  point  was  never  made  in  Firth  v.  Purvis. 
The  determination  of  this  question  does  not  depend  upon  written 
law,  having  a  precise  sense,  but  upon  law  to  be  picked  out  from 
ancient  decisions  and  ancient  dicta;  and  in  expounding  the 
unwritten  common  law,  general  convenience  is  to  be  regarded.  In 
the  time  of  Lord  Coke,  impounding  necessarily  implied  a  taking  of 
the  cattle  or  * goods  distrained  off  the  premises.  If,  at  that  time,  [  *707  ] 
the  Court  had  laid  down  the  law  of  tender  in  cases  of  distresses, 
they  might  have  said,  using  proper  legal  terms,  if  the  landlord 
drives  the  cattle,  &c.  off  the  premises  to  the  pound,  the  tender  is 
too  late.  If  that  be  so,  the  statute  of  the  11  Geo.  II.  would  clearly 
not  have  the  effect  contended  for ;  and  I  think  that  by  the  words 
"  impound  or  otherwise  secure  upon  the  premise8,,,  it  was  intended 
that  impounding  should  be  placed  on  the  same  footing  as  otherwise 
securing.  It  may  be  said  that  Firth  v.  Purvis  is  not  consistent 
with  this  view  of  the  question  ;  but  this  point,  as  already  observed, 
appears  neither  to  have  been  discussed  nor  thought  of  in  that  case. 
It  appears  to  me,  that  if  the  cattle  had  been  secured  upon  the 
premises  otherwise  than  by  impounding,  there  is  no  authority  for 
saying  that  the  tenant's  right  of  tender  would  have  been  taken 
away.  I  see  no  ground  for  giving  a  different  effect  to  the  word 
"  impound  "  from  "  otherwise  secure  "  with  reference  to  this  point ; 
and  I  am  of  opinion  that  there  is  nothing  in  the  statute  to  deprive 
the  tenant  of  his  right  of  tender  so  long  as  the  distress  remains 
upon  the  premises.  This  construction  appears  to  me  to  be  that 
which  is  most  beneficial,  both  to  the  landlord  and  the  tenant.  By 
a  contrary  construction  the  former  gains  nothing-  but  the  power  of 
vexatiously  fixing  the  tenant  with  the  costs  of  an  action  (l),  after 

(1)  Before  the  statute  11  Geo.  II.  a  common  pound,  under  the  custody 

c.  19,  a  distress  could  be  impounded  of     the      pound-keeper.      A    pound 

only  by  removing  it  from  the  place  at  (parens)  imports  a  place    sufficiently 

which  it  was  taken,  and  placing  it  in  shut  and  inclosed  to    prevent    cattle 
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Thomab      judgment  in  which  *the  landlord  is  still   bound  to  restore  the 

Harries,     distress  upon  payment  of  the  rent  and  costs.     In  Swann  v.  The 

[  *708  ]       Earl  of  Falmouth,  the  party  might  not  intend  to  quit  possession ; 

[  *709  ]       *ftn<j  t^  only  question  was,  whether  the  distress,  if  made,  had  been 

abandoned.     Upon  both  of  the  grounds  which  I  have  stated  I  feel 

myself  unable  to  concur  in  the  judgment  pronounced  by  my  Lord 

Chief  Justice  and  by  my  brother  Bosanquet. 

Tindal,  Ch.  J. : 

My  brother  Erskine,  who  is  gone  to  Chambers,  intimated  to  ub 

before  he  went  that  he  inclined  to  think  that  the  impounding  was 

complete  previous  to  the  tender. 

Rule  absolute. 


184°-  UN  WIN  v.  LEAPER 

Nov.  5. 
(I  Man.  &  Or.  747—753;  S.  C.  10  L.  J.  C.  P.  41 ;  1  Drink.  3;  4  Jnr.  1037.) 

r  74-7  "I 

Pending  an  action  of  ejectment  on  the  demise  of  A.  against  B.,  A.  is 
served  with  notice  of  B.'s  intention  to  sue  for  certain  statutable  penalties 
incurred  by  A.  An  arrangement  is  made,  under  which  the  action  of 
ejectment  is  discontinued,  and  B.  receives  from  A.  50/.  towards  the  costs  of 
B.'s  defence  in  that  action.  A.  majT  recover  hack  the  50/.  as  money 
received  by  B.  to  A.'s  use,  if  the  50/.  is  found  to  have  been  paid  with 
reference  to,  and  by  the  coercion  of,  the  threatened  penal  action,  and  not 
to  have  been  paid  voluntarily,  and  with  reference  to  the  action  of 
ejectment  only. 

So,  although  the  arrangement  contain  terms  to  be  performed,  and  which 
are  performed,  by  B.,  the  performance  of  which  prevents  B.  from  being 
restored  to  his  original  position,  otherwise  than  by  the  intervention  of  a 
court  of  equity. 

Debt  for  money  had  and  received,  and  upon  an  account  stated. 
Plea :  nunquam  indebitatus. 

At  the  trial  before  Tindal,  Ch.  J.  at  the  sittings  at  Guildhall 
after  last  Term,  the  following  facts  appeared : 
[  748  ]  In  1886  a  dispute  arose  between  the  plaintiff  and  the  defendant 

as  to  the  title  of  the  latter  to  a  spot  of  ground  called  the  Chaseway, 
leading  from  East  Street,  in  the  town  of  Great  Coggeshall,  to  a 
meadow,  the  property  of  the  plaintiff.   In  1888  the  plaintiff  brought 

from  escaping.    But  whether  a  pound  referred  to,   from  the  Year  Book    of 

should  be  locked   or   not,    depended  Edward  III.  (supra,  516,  note  (4)),  the 

upon  the    discretion    of    the    pound-  plea    justifying   the    alleged    rescue, 

keeper,  exercised  with  reference,  not  stated,  that  the  defendant  found  the 

to  the  completion  of  the  impounding,  cattle  in  a  place  which  was  neither 

but  to  the  necessity  of  preventing  a  locked,  shut,  nor  otherwise  secured* 
pound-breach.      Thus,    in     the    case 
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an  action  of  ejectment  against  the  defendant  in  the  Court  of  Queen's      Unwixt 

f. 

Bench,  to  recover  possession  of  the  Chaseway.  Notice  of  trial  was  leader, 
given,  in  that  action,  for  the  Essex  Summer  Assizes,  1838,  which 
notice  was  afterwards  countermanded.  On  the  21st  of  February, 
1839,  the  defendant  having  discovered  that  the  plaintiff,  who  was 
one  of  the  trustees  of  the  Braintree  and  Colchester  turnpike  road, 
had  let  for  hire  his  waggon,  horses,  &c.  for  the  use  of  that  turnpike 
road,  and  had  received  a  sum  of  money  out  of  the  tolls  collected  on 
the  said  road,  served  the  plaintiff  with  notice  of  an  action  of  debt 
for  the  recovery  of  twelve  penalties  of  1001.  each,  under  the 
General  Turnpike  Act  (l).  The  plaintiff,  being  alarmed  at  this 
notice,  called  the  next  day  with  his  solicitor,  on  Mr.  Hanbury, 
whom  he  knew  to  be  a  friend  of  the  defendant,  and  urged  Hanbury 
to  use  his  influence  to  prevail  upon  the  defendant  to  withdraw  his 
notice.  Hanbury  stated  to  the  plaintiff  that  the  defendant  had 
been  very  shamefully  treated  by  the  plaintiff,  and  that,  until  the 
action  then  pending  was  settled,  he  should  use  no  endeavour  to 
induce  the  defendant  to  abandon  his  notice.  The  plaintiff  and  his 
attorney  then  offered  to  settle  with  the  defendant's  attorney,  but 
no  terms  were  mentioned.  On  the  same  day  the  plaintiff's  attorney 
called  on  the  defendant's  attorney,  and  promised  to  countermand 
a  notice  of  trial,  which  had  been  given  a  few  days  before,  for  the 
Spring  Assizes,  1839.  On  the  25th  of  February  the  following 
agreement  was  arranged  between  the  respective  attorneys : 

In  the  Queen's  Bench.  [  749  ] 

(Doe  d.)  Stephen  Umcin,  plaintiff. 
Daniel  Leaper,  defendant. 

The  plaintiff  to  abandon  this  action,  and  within  fourteen  days 
from  the  date  hereof,  to  pay  to  the  defendant  or  his  attorney  the 
sum  of  50/.,  being  an  agreed  sum  to  be  paid  by  the  plaintiff  and 
accepted  by  the  defendant  for  his  costs. 

The  plaintiff  to  release  to  the  defendant  within  the  same  time, 
by  a  sufficient  instrument  in  the  law,  all  claim  to  the  freehold  of 
the  Chaseway,  the  subject  of  this  action,  reserving  to  the  plaintiff, 
for  himself,  his  heirs  and  assigns,  at  all  times,  and  his  and  their 
workmen,  the  right  of  passage  over  such  part  as  is  necessary  to  his 
meadow  with  waggons,  carts,  and  other  carriages,  and  with  horses 
and  other  cattle. 

The  above  are  the  terms  of  settlement  of  the  action  this  day 

(1)  3  Geo.  IV.  c.  126. 
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Unwin       agreed  upon,  which,  on  the   part  of  our    respective   clients,  we 
Leaper.      severally  undertake  to  fulfil. 

Dated  this  25th  day  of  February,  1889. 

Samuel  Wayler,  attorney  for  plaintiff. 
Thomas  Sadler,  attorney  for  defendant. 

On  the  9th  of  March  an  indenture  was  executed  by  the  plaintiff 
and  the  defendant,  whereby,  after  reciting  that  the  plaintiff  had 
lately  commenced  an  action  against  the  defendant  touching  the 
title  to  a  certain  Chase  way  or  slip  of  land,  leading  &c,  which  had 
for  many  years  been  claimed  by  both  of  the  parties  thereto,  and 
that  it  had  been  agreed  that  the  plaintiff  should  release  to  the 
defendant  his  claim  to  the  freehold  of  the  said  Chaseway  or  slip  of 
land,  and  should  have  and  retain  only  a  right  of  way  over  the 
same,  it  was  witnessed  that  in  consideration  of  the  premises,  and 
of  5*.  of  &c,  to  the  defendant  paid  by  the  plaintiff,  the  receipt 
[  *760  ]  whereof,  and  that  the  same  was  in  full  discharge  *and  satisfaction 
of  all  right  &c.  of  the  plaintiff  of,  in,  or  to  the  said  Chaseway  or 
strip  of  land,  the  plaintiff  did  thereby  acknowledge  &c,  the  plaintiff 
did  remise,  release,  quit-claim,  and  confirm  unto  the  defendant, 
his  heirs  and  assigns,  all  the  estate  &c.  of  the  plaintiff,  of,  in,  to, 
out  of,  or  concerning  the  said  Chaseway  &c,  to  the  end  and  intent 
that  the  plaintiff,  his  heirs,  executors  &c.  should  not  nor  could 
thereafter  have  claim,  challenge,  or  demand  any  estate  &c.  into, 
out  of,  or  concerning  the  said  Chaseway  &c. ;  except  and  always 
reserved  unto  the  plaintiff,  his  heirs,  &c,  ingress,  egress,  and 
regress  way  and  passage  with  horses,  waggons,  &c.  to  and  from 
the  plaintiff's  meadow  from  and  to  East  Street.  Covenant  by  the 
plaintiff  against  his  own  incumbrances,  and  for  further  assurance. 

The  defendant  did  not  further  proceed  upon  his  notice  under 
the  Turnpike  Act.  As  soon  as  the  three  months  allowed  for  suing 
for  the  penalties  had  elapsed,  the  plaintiff  commenced  the  present 
action  to  recover  the  50Z.,  and  another  action  to  bring  the  validity 
of  the  indenture  of  9th  March  into  question. 

In  support  of  the  plaintiff's  right  to  recover  in  this  action, 
Bompas,  Serjt.  referred  to  Williams  v.  Iledlcy  (l),  where  it  was 
held,  that  money  paid  by  A.  to  B.  in  order  to  compromise  a 
qui  tarn  action  for  usury  brought  by  B.  against  A.,  founded  on  an 
usurious  transaction  between  A.  and  C,  may  be  recovered  by  A. 
in  an  action  for  money  had  and  received,  on  the  ground   that 

(1)  9  E.  K,  473  (8  East,  378). 


r 
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the  prohibition  and  penalties  of  18  Eliz.  c.  5,  attach  only  on  the       Ukwik 

informer  or  plaintiff  making  the  composition,  not  upon  the  party      lbaprr. 

paying  it.     Tindal,  Ch.  J.  told  the  jury,  that  the  short  point  for 

their  consideration  would  be,  whether  the  plaintiff  had  paid  the 

50i.  voluntarily,  or  by  coercion  under  a  threat  that  the  penalties 

which  the  plaintiff  had  incurred,  would  be  enforced  against  him 

in  the  *proposed   action  ;    that   the  defendant  was  at  liberty  to       [  *75i  ] 

abandon  his  action  for  the  penalties ;  that  though  the  proposed 

action  for  the  penalties  was  in  contemplation,  the  plaintiff  had  a 

right  to  give  the  502.  if  he  pleased  towards  the  costs  of  the  defence 

of  the  action  of  ejectment ;  but  that  if  the  plaintiff  did  so,  not  of 

his  own  mind,  but  in  consequence  of  the  threat  of  the  penalties 

being  enforced  against  him,  that  was  what  the  law  would  not  allow, 

and  in  that  case  the  plaintiff  would  be  entitled  to  bring  his  action 

for  the  money  so  paid ;  and  he  requested  the  jury  to  say,  whether 

it  was  a  free,  a  voluntary  payment,  or  a  payment  made  by  coercion ; 

that  in  the  latter  case,  the  plaintiff  would  be  entitled  to  recover 

back  the  502.  which  he  had  paid.     The  jury  returned  a  verdict  for 

the  plaintiff,  damages  501.  (l). 

The  learned  Judge  then  said  to  the  defendant's  counsel,  "  If  I 
have  laid  down  the  law  wrong,  you  are  at  liberty  to  move  for  leave 
to  enter  a  nonsuit." 

Thesiger  now  moved  accordingly  : 

In  Williams  v.  Hedley,  which  was  cited  at  the  trial,  an  action  had 
been  commenced,  which  circumstance  brought  the  parties  within 
the  operation  of  18  Eliz.  c.  5.  Here  no  action  had  been  commenced ; 
it  was  only  threatened  ;  and  although  the  arrangement  may  have 
been  illegal  at  common  law,  yet  it  must  be  remembered  that  at 
common  law  both  the  parties  to  an  illegal  agreement  are  culpable, 
and  if  in  pan  delicto,  it  is  well  known  that  potior  est  conditio 
possidentis.  Another  objection  to  the  right  to  recover  back  the  50Z. 
is,  that  the  parties  cannot  *be  restored  to  the  position  in  which  [  *752  ] 
they  stood  at  the  time  the  arrangement  of  the  25th  of  February 
was  entered  into.  By  the  indenture  of  the  9th  of  March,  the  rights 
of  the  parties  in  respect  of  the  Chaseway  were  altered.    The  plaintiff 

(1)  The  verdict  would  be  entered,  sustained  damage  on  occasion  of  the 

"that  as  to  the  sum  of  50/.,  parcel  of  detention   of  that  debt  to   1*.,   costs 

the  debt  mentioned  in  the  first  count  40*).,  and  that  as  to  the  residue  of  the 

of  the  declaration,  the  defendant  was  debt  in  the  declaration  mentioned,  the 

indebted    to    the    plaintiff,    modo    et  defendant  was  not  indebted,  modo  et 

/brmd,    and   that   the   plaintiff   had  formd" 
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Unwin  relinquished  his  claims  to  the  property,  but  he  obtained  from  the 
Leapeb.  defendant  a  grant  of  a  right  of  way.  Duress  of  goods  is  not 
sufficient  to  avoid  a  deed  ;  much  less,  therefore,  could  this  indenture 
be  set  aside  on  the  ground  of  the  threat  of  an  action,  which  never 
had  been,  and  which  never  might  be  commenced.  It  is  no  offence 
to  compromise  a  penal  action  which  has  not  been  actually  brought. 

(Bosanquet,  J. :  The  Judges  have  lately  determined  otherwise. 

Tindal,  Ch.  J. :  A  deed  so  obtained  may  be  set  aside  in  equity, 
or  be  avoided  at  common  law  by  proper  averments.) 

The  notice  was  not  given  for  the  purpose  of  coercion. 

(Maule,  J. :  The  question  is,  whether  the  payment  was  made  in 
the  action  of  ejectment  only, — which  would  be  a  voluntary  payment, 
and  could  not  be  recovered  back,  or  was  a  payment  in  the  penal 
action.  The  jury  were  asked  whether  the  plaintiff  paid  this  money 
by  coercion,  in  consequence  of  the  threat  of  a  penal  action,  and 
they  found  that  it  was  so  paid.) 

It  is  submitted  that  the  jury  should  have  been  asked  whether  the 
notice  of  action  was  given  bond  fide,  or  for  the  purpose  of  coercion. 
Supposing  the  action  to  have  been  commenced  bond  fide,  the  50/. 
may  have  been  paid  merely  in  the  hope  that  the  action  would  not 
be  persevered  in. 

(Coltman,  J. :  If  an  action  was  commenced  by  the  defendant 
against  the  plaintiff  for  the  purpose  of  coercion,  the  payment  would 
be  void,  though  there  should  have  been  no  agreement  for  with- 
drawing the  proceedings.) 

Bosanquet,  J. : 

Supposing  the  notice  to  have  been  served  without  an  intention 
to  coerce,  the  question  would  still  remain,  whether  the  notice  was 
made  use  of  as  a  means  to  compel  the  settlement, — whether  the  50/. 
[  *753  ]  was  *paid  with  reference  to  the  action  brought  to  recover  the 
possession  of  the  Chaseway  only,  or  whether  it  had  reference  also 
to  the  threatened  penal  proceedings. 

Coltman,  J. : 

No  jury  could  shut  their  eyes  to  the  real  nature  of  such  a 
transaction. 
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Maule,  J. :  Ukwin 

v. 

It  appears  to  me  that  the  question,  whether  the  payment  had      Leapeb. 
reference  to  the  penal  action  or  not,  was  a  proper  question  for  the 
jury;  and  I  also  think  that  the  jury  came  to  a  right  conclusion. 

Rule  refused  (l). 


EEYNOLDS    v.   DOYLE.  ma 

JVi/r.  5. 
(1  Man.  &  G.  753—756;  S.  C.  2  Scott,  N.  B.  45 ;  4  Jur.  992.)  

A  party  who  requests  another  to   "lend  his  acceptance/'   impliedly         L753J 
engages  to  take  up  the  bill  at  maturity,  and  to  indemnify  the  acceptor 
against  the  consequences  of  non-payment. 

Upon  a  contract  to  indemnify  an  accommodation  acceptor,  the  Statute 
of  Limitations  begins  to  run  from  the  time  at  which  the  plaintiff  is 
damnified  by  actual  payment. 

Assumpsit.  The  declaration  stated,  that  in  consideration  that 
the  plaintiff  would  accept  a  bill  of  exchange  bearing  date  27th 
September,  1882,  drawn  upon  him  by  the  defendant,  for  60Z., 
payable  forty  days  after  date  to  the  order  of  the  defendant,  as  for 
value  received,  the  defendant  promised  the  plaintiff  to  indemnify 
the  plaintiff  and  save  him  harmless  from  any  loss  or  damage  for  or 
by  reason  of  his  acceptance  of  the  said  bill.  Averment :  that  the 
plaintiff,  confiding  &c,  accepted  the  said  bill,  and  delivered  it  so 
accepted  to  the  defendant  for  the  purpose  aforesaid ;  and  although 
the  said  bill  was  afterwards,  to  wit  &c,  negotiated  by  the  defendant 
for  his  own  use  and  benefit,  and  has  long  since  become  due  and 
payable ;  yet  the  defendant  did  *not  nor  would  indemnify  the  [  *754  ] 
plaintiff,  or  save  him  harmless  from  any  loss  or  damage  for  or  by 
reason  of  his  acceptance  of  the  said  bill,  but  wholly  neglected  and 
refused  so  to  do,  by  means  whereof  the  plaintiff  afterwards,  to  wit 
on  the  day  and  year  aforesaid,  was  called  upon  and  forced  and 
obliged  to  pay,  and  did  then  pay,  to  one  Isaac  Smith,  the  holder 
thereof,  the  said  sum  in  the  said  bill  specified,  together  with  certain 
interest  thereon,  in  the  whole  amounting  to  a  large  sum,  to  wit 
71/.  10s.  6d. ;  and  by  means  of  the  several  premises  the  plaintiff 
hath  been  and  is  damnified  to  the  amount  thereof.  The  declaration 
contained  counts  for  money  paid,  for  interest,  and  upon  an  account 
stated. 

Pleas :  1st.  Non  assumpsit.     2ndly.  That  the  causes  of  action  did 

(1)  And  see   Collins  v.  Blantern,   2      E.  E.    700  (5   East,    294 ;     1   Smith, 
Wile.    341;    Edgecombe   v.    Bodd,    7      515). 


528 


1840.     C.  P.     1  MAN.  &  G.  754—755. 


Tr.r. 


Reynolds 
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Doyle. 


[  *755  ] 


not,  nor  did  any  of  them,  accrue  to  the  plaintiff  at  any  time  within 
six  years  next  before  the  commencement  of  this  suit;  wherefore 
the  defendant  prays  judgment  if  the  plaintiff  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  him  &c. 

At  the  trial,  before  Tindal,  Gh.  J.  at  the  Middlesex  sittings  after 
last  Trinity  Term,  a  witness  was  called  for  the  plaintiff,  who  proved 
that  the  defendant  had  requested  the  plaintiff  to  lend  him  his 
acceptance  for  601.,  and  that  the  bill  which  had  become  due  more 
than  six  years,  had  been  paid  by  the  plaintiff  within  six  years 
before  action  brought.  It  was  objected  by  Bowpas,  Serjt.,  for  the 
defendant,  that  the  cause  of  action  was  complete  upon  the 
defendant's  making  default  when  the  bill  became  due.  Talfourd, 
Serjt.,  for  the  plaintiff,  cited  Collinge  v.  Heywood  (l),  where  it 
was  held  that  if  B.  *contract  to  indemnify  A.  against  the  costs 
of  an  action,  A.'s  cause  of  action  against  B.  arises  when  A. 
pays  the  costs,  and  not  when  the  costs  are  incurred,  or  when  A/s 
attorney  delivers  his  bill  of  costs.  The  learned  Judge  overruled 
the  objection,  but  gave  the  defendant  leave  to  move  to  enter  a 
nonsuit. 

A  verdict  having  been  found  for  the  plaintiff,  damages  46Z., 


Bompas,  Serjt.  now  moved  according  to  the  leave  reserved : 

The  defendant  is  entitled  to  a  nonsuit,  inasmuch  as  the  plaintiff 
did  not  establish  the  affirmation  of   either  of   the  issues.      The 


(1)  48  B.  B.  616  (1  P.  &  D.  502; 
9  Ad.  &  El.  633).  In  that  case  the 
Court  expressly  overruled  Bullock  v. 
Lloyd,  2  Car.  &  P.  119,  where  it  is 
reported  to  have  been  held  by 
Abbott,  Ch.  J.,  at  Nisi  Prius,  that 
the  indorser  of  a  dishonoured  bill,  who 
had  promised  to  pay  the  indorsee's 
law  expenses,  if  he  would  sue  the 
acceptor,  was  liable  to  an  action  for 
those  expenses  without  proof  that  he 
had  paid  them.  And  see  Niyhtivyall 
v.  Devisme,  2  W.  Bl.  684;  5  Burr. 
2592;  Jones  v.  Brinfry,  1  East,  1; 
Taylor  v.  Hiyyins,  3  East,   169. 

In  Collins  v.  Bose,  5  M.  &  W.  194, 
it  was  held  that  the  three  months 
after  the  fact  committed,  —  within 
which  an  action  for  any  thing  done  in 
pursuance  of  53  Geo.  III.  c.  127,  is  to 
be  commenced, — extended  to  three 
months  after  the  day  of  the  sale  of 


goods  taken  on  a  previous  day  as  a 
distress  for  arrears  of  church-rates, 
and  afterwards  removed  and  sold.  In 
delivering  the  judgment  of  the  Court 
of  Exchequer,  Pabke,  B.  says,  "  If 
the  words  '  after  the  fact  committed ' 
are  to  be  considered  as  equivalent  to 
the  words  '  after  the  cause  of  action  * 
in  the  Statute  of  Limitations,  then  the 
plaintiff  has  clearly  a  right  to  recover, 
for  he  may  treat  the  removal  into 
Oxfordshire  itself  as  a  trespass,  and  sue 
in  respect  of  that  cause  of  action,  and 
the  subsequent  sale,  both  being  within 
the  limited  time,  as  he  would  have  re- 
covered if  the  original  seizure  had  been 
more  than  six  years  before,  and  the 
subsequent  removal  within  six  years 
of  the  commencement  of  the  suit  and 
the  ordinary  plea  had  been  pleaded  :  " 
Ibid.  201. 
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evidence  did  not  make  out  the  special  promise,  and  the  cause  of     Reynolds 
action  accrued  more  than  six  years  before  the  commencement  of       dotle. 
the  action.     In  Battley  v.  Faulkner  (l),  a  plea  of  actio  non  accrevit 
infra  sex  annas,  was  held  to  be  a  sufficient  answer  to  an  action  for 
not  delivering  wheat  according  to  contract,  where  the  period  for 
delivery  was  more  than  six  years  before  action  brought,  though  the 
declaration  ^alleged  special  damage  which  had  accrued  within  six      [  *756  ] 
years.     In  Howell  v.   Young  (2)  it  was  held  that  the  Statute  of 
Limitations  began  to  run  from  the  time  at  which  the  defendant, 
an  attorney,  had  been  guilty  of   the   misconduct  for  which   he 
was  sued,  and  not  from  the  time  at  which  the  misconduct  was 
discovered. 

Tindal,  Ch.  J. : 

The  only  real  question  is,  what  was  the  contract  into  which  the 
defendant  entered  when  he  asked  the  plaintiff  to  lend  him  his 
acceptance.  The  intention  of  the  parties  to  that  contract  must  be 
taken  to  be,  that  the  defendant  should  be  considered  as  the  real 
acceptor  of  the  bill,  and  should  do  that  which  a  real  acceptor  ought 
to  do,  that  is,  take  up  the  bill  when  it  became  due.  Lending  an 
acceptance  is  a  well  known  phrase,  and  is  always  understood  in  the 
sense  I  have  stated. 

Upon  the  other  point  which  has  been  raised,  there  can  be  no 
doubt  that  the  Statute  of  Limitations  begins  to  run  from  the  time 
of  payment. 

Bosanquet,  J.  and  Coltman,  J.  concurred. 

Maule,  J. : 

This  is  the  ordinary  case  of  an  accommodation  acceptance..  The 
cause  of  action  accrues  when  the  plaintiff  is  damnified. 

Rule  refused. 

(1)  22  R.  K.  390  (3  B.  &  Aid.  288).  (2)  29  R.  B.  237  (5  B.  &  C.  259;  8 

Dowl.  &  Ry.  14). 
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lew.  RICHAED   HOYE  v.  JAMES  BUSH. 

Nov,  9. 
(1   Man.  &  G.  775—790:  S.  C.  2   Scott,  N.  E.   86;    10  L.  J.  M.  C.   168; 

[  775  ]  1  Drink.  15.) 

In  an  action  by  A.  against  B.  for  false  imprisonment,  B.  cannot  defend 
himself  under  a  magistrate's  warrant  against  C,  although  A.  was  charged 
with  felony  before  the  magistrate,  and  was  the  person  against  whom  the 
warrant  was  intended  to  issue. 

A  demand  of  a  perusal  and  copy  of  the  warrant  is  in  such  case 
unnecessary. 

Trespass,  for  imprisoning  and  handcuffing  the  plaintiff. 

Plea  :  Not  guilty  (by  statute). 

At  the  trial  before  Coltman,  J.,  at  the  sittings  in  London,  in 
Hilary  Term,  1889,  the  following  facts  appeared. 

On  the  11th  of  September,  1888,  the  Bev.  Henry  Pepys,  a 
magistrate  for  the  county  of  Herts,  issued  his  warrant,  directing 
the  defendant,  as  a  constable,  to  take  John  Hoye,  charged  with 
stealing  a  mare,  at  Baldock  fair,  on  the  6th  of  August,  1888. 
Armed  with  his  warrant,  the  defendant  came  to  Smithfield,  and 
there  arrested  the  plaintiff,  who  was  the  party  against  whom 
information  had  been  given,  and  against  whom  the  magistrate 
intended  to  issue  his  warrant,  and  who  was  supposed  to  be  called 
John  Hoye.  The  name  of  the  party  arrested  however  was  really 
Richard,  John  Hoye  being  the  name  of  the  plaintiff's  father.  The 
defendant  did  not  prove  that  a  felony  had  been  committed,  but  he 
put  in  the  warrant,  of  which  the  plaintiff  had  not  demanded  a 
perusal  or  copy. 

The  learned  Judge,  in  addressing  the  jury  said,  that  the  law 
would  not  justify  the  defendant's  act,  the  warrant  being  against 
John  and  not  against  Richard,  although  Richard  was  the  party 
intended  to  be  taken  ;  that  a  person  cannot  be  lawfully  taken  under 
a  warrant  in  which  he  is  described  by  a  name  that  does  not  belong 
to  him,  unless  he  has  called  himself  by  the  wrong  name ;  that  a 
constable  may  in  many  cases  take  up  a  person  on  a  charge  of  felony 
by  virtue  of  his  office  as  constable,  and  without  any  warrant  from 
[  *776  ]  a  magistrate ;  *but  that  he  can  only  do  so  within  the  district  for 
which  he  is  chosen  constable  ;  whereas  in  this  case  the  defendant, 
who  was  a  constable  of  Hertfordshire,  had  taken  the  plaintiff  in 
London,  and  out  of  his  jurisdiction ;  that  except  in  taking  the 
wrong  person  the  defendant  had  not  acted  improperly.  The  jury 
returned  a  verdict  for  the  plaintiff,  damages  802. 

Bompas,  Serjt.,  having  obtained  a  rule  nisi  for  a  new  trial, 
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Talfourd,  Serjt.  now  showed  cause  :  Hoyk 

It  appeared  in  evidence  at  the  trial  that  Gass,  the  person  who        bush. 
had  made  the  charge  before  the  magistrate,  pointed  out  a  person 
in  Smithfield  as  the  man  who  had  stolen  the  mare,  and  that  a  horse- 
dealer  present  said,  that  the  name  of  that  person  was  John  Hoye. 

(Coltman,  J. :  The  person  intended  to  be  taken  under  the  warrant 
was  the  man  pointed  out  in  Smithfield.  There  was  clearly  evidence 
to  go  to  the  jury,  that  the  plaintiff  was  the  man  intended  to  be 
taken  up.  If  that  was  a  matter  which  should  have  been  put  to  the 
jury  I  was  wrong.  My  opinion  was  that  the  warrant  would  not 
help  the  defendant.) 

It  is  submitted  that  the  direction  of  the  learned  Judge  at  the 
trial  was  right.  The  plaintiff  has  sustained  a  grievous  injury,  and 
if  the  defendant  is  to  set  up  a  justification  he  must  do  so  by  showing 
that  he  was  armed  with  lawful  process,  and  that  he  was  acting  in 
obedience  to  that  process. 

The  greatest  possible  confusion  would  be  introduced  into  the 
proceedings  in  actions  of  trespass  and  into  the  administration  of 
the  law  of  murder,  if  this  arrest  could  be  sustained.  Perhaps  an 
attempt  will  be  made  to  justify  the  course  which  the  defendant  has 
taken,  under  24  Geo.  II.  c.  44.  That  statute  contains  two  distinct 
clauses.  By  the  eighth  section  it  is  provided  that  no  action  shall 
be  "brought  against  any  justice  of  the  peace,  for  any  thing  done  in  [  *777  ] 
the  execution  of  his  office,  or  against  any  constable,  headborough, 
or  other  officer  or  person  acting  as  aforesaid,  unless  commenced 
within  six  calendar  months  after  the  act  committed.  By  the  sixth 
section  provision  is  made  for  absolute  indemnity  under  certain 
circumstances,  and  for  protecting  the  officer  by  notice  of  action, 
and  by  a  restriction  as  to  the  time  at  which  actions  shall  be  brought, 
but  without  absolute  indemnity,  in  other  cases.  The  object  of  the 
eighth  section  is  quite  distinct,  and  is  intended  to  give  protection 
in  cases  not  within  the  sixth  section.  The  defendant  must  show, 
not  only  that  he  was  acting  in  obedience  to  a  warrant,  but  also 
that  the  warrant,  under  which  he  acted,  was  a  proper  one.  This 
distinction  is  recognised  in  Parton  v.  Williams  (i).  In  that  case  a 
constable,  acting  under  a  warrant,  commanding  him  to  levy  upon 
the  goods  of  William  Parton,  took  the  goods  of  the  plaintiff,  his 
mother,  believing  them  to  belong  to  William.     It  was  held  that 

(1)  22  E.  R.  414  (3  B.  &  Aid.  330). 
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Hotb  the  constable  was  entitled  to  the  protection  of  the  eighth  section, 
BUSH.  which  requires  the  action  to  be  brought  within  six  calendar  months. 
It  was  there  conceded  that  the  defendant  was  not  entitled  to  the 
benefit  of  the  sixth  section,  he  having  taken  the  goods  of  the  wrong 
person ;  and  the  question  was,  whether  any  further  protection  was 
given  by  the  eighth  than  by  the  sixth  section.  The  Court  held 
that  the  two  sections  were  quite  distinct, — that  under  the  sixth 
section  the  defendant  must  show  a  warrant  strictly  pursued ;  but 
that  under  the  eighth  it  is  sufficient  if  the  party  appear  to  have 
acted  bond  fide.  In  giving  judgment  in  that  case,  Abbott,  Ch.  J. 
says,  that  the  Legislature  had  very  different  objects  in  view  in  the 
sixth  and  eighth  sections  of  the  statute ;  that  the  sixth  section  is 
obviously  intended  to  protect  the  officer  in  those  cases  only  where 
[  *778  ]  the  justice  remains  liable  ;  *and  that  it  is  necessary,  in  order  to 
bring  the  officer  within  it,  that  he  should  act  most  strictly  in 
obedience  to  his  warrant.  Here,  the  eighth  section  is  out  of  the 
question,  the  action  having  been  brought  within  the  six  months. 
Indeed,  no  objection  was  taken  at  the  trial  under  either  section. 

(Maule,  J. :  I  suppose  it  will  be  said  here  that  there  was  a  strict 
obedience  to  the  warrant.) 

If  it  be  so  contended,  Parton  v.  Williams  will  be  conclusive  against 
the  defendant ;  for  in  that  case  it  was  said  that  the  officer  is  pro- 
tected only  where  the  magistrate  is  liable.  But  the  plaintiff  cannot 
reach  the  justice  who  issued  the  warrant,  unless  he  be  prepared  to 
show  that  he  was  the  party  intended  to  be  taken  under  it. 

(Maule,  J. :    The  sixth  section  gives    no   remedy  against  the 
magistrate,  but  leaves  the  case  as  at  common  law.) 

That  section  takes  away  the  remedy  against  the  officer  upon  a 
certain  condition,  which  must  be  complied  with — it  protects  the 
officer  in  those  cases  only  in  which  the  party  aggrieved  can  sue 
the  justice.  It  is  surprising  that  any  doubt  should  be  attempted 
to  be  raised  on  the  point  after  the  case  of  Money  v.  Leach  (l),  in 
which  general  warrants  were  declared  to  be  illegal :  since  that  time 
it  has  been  considered  to  be  absolutely  necessary  that  the  warrant 
should  be  precise,  both  as  to  the  person  and  as  to  the  name.  In 
Bell  v.  Oakley  (2),  where  the  defendants,  in  levying  a  poor  rate 
under  a  warrant  of  distress,  broke  and  entered  the  plaintiff's  house, 

(1)  3  Burr.  1742 ;  1  W.  Bl.  555.  (2)  15  R.  R.  238  (2  M.  &  S.  259). 
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and  broke  some  windows,  it  was  held  that  they  were  not  within  Hotb 
the  protection  of  the  sixth  section.  So,  in  Milton  v.  Green  (l),  bush. 
where  the  warrant  of  a  magistrate  was  executed  beyond  his  juris- 
diction, it  was  held  that  the  constable  was  not  within  the  protection 
of  the  sixth  section,  inasmuch  as  the  warrant  was  *in  its  terms  [  *779  ] 
confined  to  the  district  in  which  the  magistrate  had  jurisdiction. 
These  cases  show  that  the  officer,  in  order  to  be  protected,  must 
act  strictly  within  his  warrant.  The  cases  as  to  arrest  on  civil 
process  are  in  point.  A  person  arrested  by  a  wrong  name  is  entitled 
to  maintain  an  action  (2),  or  he  may  apply  to  be  discharged  :  Smith 
v.  Innes(3).  In  Coles  v.  Gum  (4),  where  John  Thomas  Gum  was 
arrested  by  the  name  of  James  Thomas  Gum,  the  Court  set  aside 
the  bail  bond,  which  the  defendant  had  executed  by  the  name 
of  James  Thomas  Gum,  notwithstanding  that  it  was  clear  that  the 
defendant,  though  taken  by  a  wrong  name,  was  the  party  intended 
to  be  arrested.  The  true  test  appears  to  be, — what  would  be  the 
position  of  the  parties  if  there  were  resistance  to  death  ?  It  must 
be  contended,  on  the  other  side,  that  it  is  competent  to  the  defen- 
dant to  show,  by  parol  evidence,  that  the  plaintiff  was  the  party 
intended  to  be  arrested.  Is  killing  to  be  murder  or  manslaughter, 
according  as  you  may  be  able  to  show  that  the  person  arrested  was 
or  was  not  the  party  intended  ?  Is  obedience  to  a  warrant,  which, 
on  the  face  of  the  instrument,  does  not  apply  to  the  party,  to  be 
required  ?  and  where  is  it  to  stop  ?  There  may  be  a  mistake  in  the 
surname,  and  the  christian  name  right :  could  it  be  contended  that 
the  party  of  a  different  surname  might  be  arrested  under  such  a 
warrant?  Such  a  course  would  be  exceedingly  unsafe.  It  would 
be  most  unsafe  to  hold,  that  a  justification  is  to  be  established,  not 
by  proving  the  guilt  of  a  party  arrested,  or  by  showing  that  he 
was  the  person  named  in  the  warrant,  but  by  seeking  to  make  out 
that  he  was  the  person  whom  the  magistrate  directing  the  arrest, 
had  in  his  mind's  eye.  The  question  is,  whether  an  officer  can 
justify  on  the  ground  that  in  the  mind  of  a  prosecutor,  who  is  not 
*called,  the  plaintiff  was  the  person  intended  to  be  arrested.  [  *780  ] 

(Tindal,  Ch.  J.:  If  he  were  the  guilty  person,  the  officer  would 
not  want  the  warrant,  supposing  a  felony  to  have  been  committed.) 

Here,  there  was  no  proof  that  a  felony  had  been  committed  ;  and 
it   turned   out  that   the  plaintiff  was  not  the  person   whom   the 

(1)  5  East,  233;  1  J.  P.  Smith,  402.  (3)  4  M.  &  S.  360. 

(2)  Vide  post,  790,  note  (1).  (4)  1  Bing.  424  ;  8  B.  Moore,  526. 
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r. 
Busu. 


[  *781    ] 


prosecutor  meant  to  accuse.  It  comes  to  this,  whether  the  whole 
protection  is  not  to  be  derived  from  the  instrument  under  which 
the  act  was  done.  Will  the  Court  allow  parol  evidence  to  be 
received  to  vary  the  terms  of  a  warrant  upon  which  the  issue  may 
be  a  question  of  life  or  death  ? 

(Coltman,  J. :  It  would  be  reducing  it  nearly  to  a  parol  warrant.) 

In  a  case,  lately  tried  in  Hertfordshire,  the  killing  of  a  constable 
was  held  to  be  manslaughter  on  the  ground  of  misnomer  in  the 
warrant.  In  Finch  v.  Cocken  (l)  judgment  was  arrested  in  an  action 
on  a  bail  bond,  upon  the  ground  that  the  declaration  alleged  that 
the  defendant,  whose  name  was  Cocken,  had  been  arrested  upon  a 
capias  against  him  by  the  name  of  Cocker. 

(Tindal,  Ch.  J. :  Then  you  will  say  that,  a  fortiori,  the  process 
was  void  where  the  christian  name,  which  was  the  real  name  (2),  is 
mis-stated.) 

If  this  be  the  rule  in  civil  cases,  a  fortiori  is  it  to  be  observed  in 
criminal  cases  ? 

Bompas,  Serjt.  in  support  of  the  rule : 

The  question  raised  in  this  case  is  one  of  no  inconsiderable 
importance.  It  is  clear  that  it  was  not  left  to  the  jury  to  say, 
*  whether  the  plaintiff  was  the  same  person  as  the  party  against 
whom  the  warrant  was  made  out.  It  was  indeed  stated  by  the 
learned  Judge,  that  the  person  taken  was  the  party  intended  to  be 
arrested ;  and  the  question  is  whether,  when  the  person  intended 
to  be  arrested  is  taken  by  the  officer,  a  mere  mistake  in  the  name 
can  deprive  the  constable  of  the  protection  of  the  warrant.  A 
party  who  acts  bond  fide  under  a  warrant  legally  issued,  ought  not 
to  be  liable  to  an  action  because  there  is  a  mistake  in  the  name  of 
the  party. 

It  is  laid  down  by  Lord  Hale,  that  if  the  name  be  unknown,  you 
may  give  the  best  description  you  can  (3).     It  is  not  necessary  that 


(1)  2  Or.  M.  &  R.  19(3;  1  Gale, 
130;  3Dowl.  P.  C.  678. 

(2)  The  surname,  as  indeed  the  term 
imports,  is  rather  an  addition  than  a 
name  ;  as  far  as  it  is  to  be  considered  a 
name,  it  is  mrmen  collectivum,  not 
humeti  itropriam^  designating  not  an 
individual  but  a  class ;  and  it  is  so 


understood  even  where  a  surname  is 
adopted  de  novo,  as  it  may  be  at 
pleasure ;  though  it  is  true,  that  in  the 
ordinary  intercourse  of  life,  the  sur- 
name is  frequently  used  to  denote  on 
ascertained  individual,  where  no  others 
of  the  class  are  present. 
(3)  2  Hale,  P.  C.  114. 
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the  name  should  be  inserted  in  the  warrant  at  all.     A  man  who        Hoyb 
breaks  open  a  house  in  the  country,  and  is  apprehended,  is  not  to        bush. 
be  discharged  because  the  magistrate  does  not  know  his  name. 
But  supposing  a  bystander  says  that  the  name  of  the  party  in 
custody  is  J.  P.,  and  he  is  committed  by  that  name,  would  the 
magistrate  be  liable  to  an  action  ? 

(Tindal,  Ch.  J. :   There  the  party  would   be  justified  without 
a  warrant.) 

There  is  no  distinction  between  the  case  of  one  of  the  names  being 
wrong,  and  that  of  both  being  wrong.  The  warrant  must  be  against 
a  given  individual.  If  the  officer  takes  up  the  wrong  individual, 
though  a  person  bearing  the  same  name,  he  is  a  trespasser ;  but 
where  the  right  person  is  taken,  a  mistake  in  the  name  is 
immaterial. 

(Tindal,  Gh.  J. :  You  assume  that  the  plaintiff  was  the  man.) 

The  magistrate  may  have  informed  the  plaintiff  that  the  son,  and 
not  the  father,  was  to  be  taken. 

In  administering  the  criminal  law,  a  magistrate  must  deal  with 
the  parties  who  are  brought  before  him  according  to  the  best  of 
his  ability.  In  Cole  v.  Hindson  (l)  it  was  held,  that  where  the 
goods  of  A.  B.  are  taken  *under  a  distringas  against  C.  B.,  and  [  *782  ] 
A.  B.  and  G.  B.  are  the  same  person,  the  officer  may  justify  taking 
the  goods  of  A.  B.  if  A.  B.  appeared  to  the  distringas  and  omitted 
to  plead  in  abatement.  The  only  authority  unfavourable  to  the 
defendant  is  that  of  Foster,  who  lays  it  down  that  if  a  man  taken 
by  a  wrong  name  were  to  kill  the  officer,  it  would  be  manslaughter 
only  (2).  He  does  not  say  that  this  would  be  so  if  the  party 
arrested  knew  that  he  was  the  person  intended  to  be  designated  by 
the  warrant.  When  the  defendant  justifies  under  the  actual  guilt 
of  the  plaintiff,  the  warrant  is  not  wanted.  Many  persons  are 
committed  by  magistrates  without  their  names  being  known,  and 
who  refuse  to  state  what  their  names  are. 

(Tindal,  Ch.  J. :  You  will  say  that  there  is  a  different  rule  in 
criminal  and  in  civil  cases.) 

If  there  be  any  distinction  between  civil  and  criminal  cases,  it  is 
this, — that  a  person  in  arresting  under  civil  process  is  bound  to 

(1)  6  T.  E.  234.  (2)  Foster's  Crown  Law,  312;  pmt,  541. 
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Hotb        know  the  name  of  the  party  whom  he  takes  into  custody,  but  that 

Mm 

BtjsH.        a  magistrate,  acting  on  behalf  of  the  public,  is  not  bound  to  know 
the  name. 

(Bosanquet,  J. :  You  say  that  the  plaintiff  was  the  person 
intended;  but  intended  by  whom?  The  magistrate  had  never 
seen  him.  It  does  not  seem  consistent  with  the  facts  of  this  case 
that  the  magistrate  could  intend  any  one. 

Tindal,  Ch.  J. :  In  Rex  v.  Hood  (l)  a  warrant  to  arrest,  in  which 
the  christian  name  was  omitted,  and  no  reason  was  given  for  the 
omission,  was  held  to  be  bad.) 

There  the  warrant  was  to  take  Hood,  leaving  a  blank  for 

the  christian  name.  In  that  case  it  was  said,  that  if  it  appeared 
that  the  name  was  not  known,  it  would  have  been  good.  The  case 
of  a  party  resisting  an  arrest  stands  upon  a  different  ground  from 
that  of  the  officer  justifying  the  making  of  that  arrest. 

[  *763  ]  (Maule,  J. :  *That  is  contrary  to  Foster  (2).) 

In  a  great  majority  of  the  cases  in  which  a  mistake  in  the  name 
may  occur  in  a  warrant,  the  officer  commanded  to  make  the  arrest 
will  not  know  that  any  such  mistake  exists.  Foster  puts  the  case 
of  a  mistake  in  the  name  in  the  same  class  as  a  case  in  which  the 
name  is  inserted  after  the  warrant  is  signed. 

There  is  a  distinction  between  a  warrant  bad  on  the  face  of  it, 
and  one  in  which  there  is  merely  a  mis-statement  as  to  a  matter 
of  fact.  Where  the  information  gives  the  name  of  the  individual 
a&  it  appears  in  the  depositions,  if  the  warrant  pursue  the  infor- 
mation it  must  be  a  good  defence  to  a  party  acting  under  it.  The 
magistrate  cannot  be  bound  to  know  the  true  name  of  the  party 
against  whom  he  takes  depositions ;  but  he  is  bound  to  see  that 
his  own  warrant  is  correctly  framed.  No  objection  to  the  warrant 
is  raised  here.  If  the  constable  were  resisted  in  an  attempt  to 
arrest  under  such  a  warrant,  an  important  question  might  occur, 
whether  the  offence  amounted  to  murder  or  was  manslaughter 
only.  If  the  party  knew  that  he  was  the  person  against  whom 
the  warrant  was  intended  to  issue,  it  would  be  difficult  to  say  that 
he  would  be  justified  in  resisting  the  warrant:  Rex  v.  Howorth  (3). 

(1)  1  Ry.  &  Moo.  C.  C.  281.  (3)  Moody,  C.  C.  207. 

(2)  tfost.  C.  L.  312. 
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Supposing  a  party  has  two  christian  names  (1),  can  the  omission  of 
one  reduce  the  offence  of  killing  the  officer  from  murder  to  man- 
slaughter ?  The  officer  receiving  a  warrant  which  is  good  on  the 
face  of  it,  is  bound  to  execute  that  warrant. 


Hoyb 

r. 
Bush. 


(Coltman,  J. :  This  point  was  not  raised  at  the  trial.) 

That  was  the  whole  case  at  the  trial.     But  for  the  warrant  the 
constable  would  have  had  no  protection  at  all. 

The  plaintiff  should  have  demanded  a  perusal  and  copy  *of  the       [  *784  ] 
warrant. 

(Coltman,  J. :  You  did  not  call  upon  the  plaintiff  to  prove  the 
warrant.) 

It  was  admitted  by  the  plaintiff's  counsel  that  a  magistrate  had 
issued  a  warrant.  In  Price  v.  Messenger  it  was  held  by  Lord  Eldon 
at  Nisi  Prius(2)  and  afterwards  by  the  Court  in  banc  (3),  that  a 
constable  acting  under  a  warrant  from  a  magistrate,  cannot  be 
sued  without  a  demand  of  perusal  and  copy  of  the  warrant,  not- 
withstanding any  illegality  in  the  warrant,  or  any  absence  of 
jurisdiction  in  the  magistrate ;  and  that,  where  the  plaintiff 
declares  generally  without  charging  the  defendants  as  officers,  he 
need  not  prove  the  demand  of  a  copy  of  the  warrant  until  the 
defendants  have  made  it  part  of  their  case.  The  language  of  Lord 
Eldon,  Ch.  J.  in  delivering  judgment  upon  the  rule  (4)  is  directly 
applicable  to  the  case. 

(Coltman,  J. :  Where  no  action  lies  against  the  magistrate  no 
notice  is  necessary.) 


No  action  lies  against  magistrates  for  acts  done  by  them  in  their 
magisterial  capacity  (5). 


(1)  Strictly  speaking,  no  one  has  two 
christian  names.  If  a  person  be  bap- 
tized as  John  Thomas,  John-Thomas 
forms  one  entire  christian  name.  So 
the  compound  name  is  entire,  though 
it  be  acquired  after  baptism,  as  at 
confirmation,  or  before  or  without 
baptism,  by  reputation  only. 

(2)  5  B.  E.  559  (3  Esp.  N.  P.  C.  96). 

(3)  5  E.  E.  559  (2  Bos.  &  P.  158). 


(4)  5  E.  E.  563  (2  Bos.  &  P.  161). 

(5)  No  action  lies  against  a  justice 
of  the  peace  for  an  act  done  by  him 
strictly  in  a  judicial  capacity;  and 
semble,  there  is  no  case  in  which  an 
action  of  trespass  lies  for  an  act  done 
by  him  magisterially,  though  not 
judicially,  in  cases  where  he  acts 
within    the  limits  of    his    authority. 
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Hoyb        Tindal,  Ch.  J. : 

Bush.  The  question  in  this  case  is,  whether  the  defendant  was  justified  in 

arresting  the  plaintiff  under  a  warrant,  describing  him  as  John 
Hoye,  his  real  name  being  Richard  Hoye.  On  the  part  of  the 
defendant  it  is  contended  that  the  justification  was  sufficient, 
inasmuch  as  an  officer  is  protected,  where  the  party  arrested  is 
the  person  really  intended  to  be  taken.  Such  a  qualification  is 
not  allowed  by  law.  In  civil  process  you  could  not  justify  taking 
a  person  by  the  name  mentioned  in  the  warrant,  his  real  name 
being  different.  The  case  of  Cole  v.  Hindson  (l)  is  precisely  upon 
[  *785  ]  that  *point.  That  case  is  stronger  than  the  present,  because  there 
the  plea  averred  that  Aquila  Cole  and  Richard  Cole  were  the  same 
person.  So  in  Shadgett  v.  Clipson  (2),  it  was  held  that  a  sheriff's 
officer  could  not  justify  an  imprisonment  of  A.  B.  under  a  latitat 
against  G.  B.,  though  it  was  averred  that  A.  B.  and  G.  B.  are 
one  and  the  same  person,  there  being  no  averment  that  A.  B.  was 
known  by  the  name  of  G.  B.  Then  what  distinction  can  be  made 
between  civil  and  criminal  process  ?  If  the  warrant  of  the  sheriff 
will  not  justify  the  officer,  why  should  a  magistrate's  warrant? 
In  either  case  the  object  of  the  warrant  is  to  identify  the  party 
who  is  to  be  arrested.  The  judgment  of  Lawkbnce,  J.  in  Cole  v. 
Hindson  shows  that  no  such  distinction  would  be  made  (3).  That 
learned  Judge  cited  the  opinion  of  Foster,  which  was  in  a  criminal 
case,  as  governing  the  case  of  Cole  v.  Hindson.  The  case  of  Rex  v. 
Hood  (4)  is  also  very  much  in  point.     In  that  case  the  warrant 

directed  the  constable  "  to  arrest Hood  by  whatsoever  name 

or  names  he  may  be  called,  being  one  of  the  sons  of  Samuel 
Hood."  It  appeared  that  Samuel  Hood  had  four  sons  living 
together.  But  it  also  appeared  from  the  surrounding  circum- 
stances that  George  Hood,  the  party  taken,  was  the  right  person. 
The  Court  held  that  the  warrant  ought  to  have  stated  some  reason 
for  omitting  the  christian  name,  and  to  have  supplied  some  parti- 
culars by  which  the  individual  might  be  distinguished  from  his 
brothers,  and  that  not  having  done  so  it  was  bad,  and  gave  no 
authority  to  the  constable  to  arrest  George  Hood.  In  that  case, 
as  in  the  present,  the  defendant  was  held  not  to  have  brought 
himself  within  the  protection  of  the  warrant,  by  showing  that  the 
party  arrested  was  the  person  to  whom  the  warrant  was  really 
intended    to    apply.      It   is    said   that  it  will    be   attended  with 

(1)  6  T.  R.  234.  (3)  6  T.  R.  236. 

(2)  8  East,  328.  (4)  1  Ey.  &  Moo.  C.  C.  281. 
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dangerous  consequences,  if  felons  can  escape  ^through  such  infor-        hoye 
malities.     It  would  be  dangerous  if  a  person  whose  office  is  wholly        bush. 
ministerial,  were  allowed  to  sit  in  judgment,  and  say  who  is  the       [  *786  ] 
unnamed  person  intended  by  the  warrant  which  he  is  required  to 
execute.     Where  indeed  it  can  be  shown  that  a  felony  has  actually 
been  committed,  the  constable  may  throw  the  warrant  aside.     It 
will  be  sufficient  in  such  a  case  for  the  constable  to  show  that  he 
has  taken  the  person  really  charged  with  the  offence,  however  he 
may  have  been  misdescribed  in  the  warrant.     It  is  true,  that  where 
a  misdemeanour  only  is  charged,  the  officer  would  not  be  protected. 
In   this  case  I  am  of  opinion   that  the  imprisonment  was  not 
justified  by  the  warrant. 

A  second  point  made  by  the  defendant  is,  that  no  demand  of 
perusal  and  copy  of  the  warrant  was  shown.  The  words  of  the 
statute  24  Geo.  II.  c.  44,  s.  6,  are,  "  That  no  action  shall  be  brought 
against  any  constable,  headborough,  or  other  officer,  or  against  any 
person  or  persons  acting  by  his  order  and  in  his  aid,  for  any 
thing  done  in  obedience  to  any  warrant  under  the  hand  and  seal 
of  any  justice  of  the  peace,  until  demand  hath  been  made  or  left 
at  the  usual  place  of  his  abode  by  the  party  or  parties  intending 
to  bring  such  action,  or  by  his,  her,  or  their  attorney  or  agent,  in 
writing,  signed  by  the  party  demanding  the  same,  of  the  perusal 
and  copy  of  such  warrant,  and  the  same  hath  been  refused  or 
neglected  for  the  space  of  six  days  after  such  demand." 

The  question  under  the  statute  therefore  is,  whether  the  defendant 
is  sued  for  an  act  done  in  obedience  to  the  warrant.  Instead  of 
acting  in  obedience  to  the  warrant,  and  taking  John  Hoye,  the 
defendant  took  Eichard  Hoye.  The  act  for  which  the  defendant  is 
sued,  is  therefore  not  an  act  done  in  obedience  to  any  warrant.  The 
case  of  Price  v.  Messenger  does  not  apply.  In  that  case,  nothing  was 
done  by  the  officer  which  was  not  within  the  terms  of  the  warrant. 

BOSANQUET,  J.  :  [  787  ] 

I  am  also  of  opinion  that  the  rule  must  be  discharged.'  The  first 
question  raised  is,  whether  the  defendant  was  justified  in  arresting 
the  plaintiff  under  the  warrant.  It  was  not  shown  that  the  party 
taken  under  the  warrant  had  really  committed  the  felony,  and  he 
was  not  the  person  described  in  the  warrant.  It  is  said  that  the 
plaintiff  was  the  person  intended  by  the  justice  who  made  out  the 
warrant.  But  the  directions  of  the  justice  were  given  in  writing, 
and  the  defendant  was  not  directed  to  take  the  person  whom  he  did 
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[  *788  ] 


take.  It  is  suggested  that  the  defendant  may  have  received  verbal 
directions  from  the  magistrate,  identifying  the  plaintiff  as  the  party 
to  whom  the  warrant  was  intended  to  apply.  If  this  were  so,  still 
the  plaintiff  would  not  be  a  person  taken  "in  obedience  to  a 
warrant,"  and  the  defendant  would  therefore  not  be  within  the 
protection  of  the  statute  referred  to,  which  applies  to  cases  where 
the  act  complained  of  is  bond  fide  done  in  obedience  to  a  warrant. 
It  is  clear  that  in  the  case  of  civil  process,  the  defence  set  up  would 
be  no  justification.  To  the  authorities  cited  on  that  point  may  be 
added  the  case  of  Morgans  v.  Bridges  (l),  where  Maurice  Barnett, 
the  real  debtor,  and  who  at  the  time  of  contracting  the  debt,  gave 
his  name  as  Godfrey  Barnett,  was  arrested  under  a  writ  issued 
against  Godfrey  Barnett.  It  was  held  that  the  sheriff  was  not 
bound  to  detain  Maurice  Barnett  under  this  writ,  and  that  he  was 
therefore  not  liable  to  an  action  for  suffering  Maurice  Barnett  to 
escape.  The  effect  of  the  decision  in  that  case  is  plainly  this,  that 
the  writ  was  bad  ;  as  otherwise  the  action  would  have  lain  for  the 
escape.  That  was  a  case  of  civil  process,  but  the  rule  is  exactly 
the  same  with  respect  to  criminal  process.  In  Rex  v.  Hood  (2),  the 
person  taken  was  the  person  who  had  *really  done  the  act.  In 
Money  v.  Leach  (3),  Lord  Mansfield  says,  "  It  is  not  fit  that  the 
receiving  or  judging  of  the  information  should  be  left  to  the 
discretion  of  the  officer.  The  magistrate  ought  to  judge,  and  should 
give  certain  directions  to  the  officer"  (4);  that  is,  the  description 
ought  to  be  such  as  to  point  out  who  is  the  party  intended.  Here, 
there  is  not  only  a  wrong  name,  but  the  name  of  another  person. 

Coltman,  J. : 

On  the  principal  point  I  can  entertain  no  doubt.  It  is  of  the 
essence  of  a  warrant  that  it  should  be  so  framed,  that  the  officer 
should  know  whom  he  is  to  take,  and  that  the  party  upon  whom  it 
is  executed  should  know  whether  he  is  bound  to  submit  to  the 
arrest.  In  Rex  v.  Weir  (5),  Baylby,  J.  says,  "  It  is  of  great 
consequence  that  magistrates  should  be  careful  to  direct  their 
warrants  in  such  a  manner  that  the  parties  to  be  affected  by  them, 
may  know,  that  the  persons  bearing  the  warrants  are  authorised  to 
execute  them.  The  importance  of  giving  such  information  will  be 
easily  admitted  when  it  is  remembered,  that  according  to  the  extent 


(1)  1  B.  &  Aid.  G47. 

(2)  Sujnra,  536,  538. 

(3)  3  Burr.  1742 ;  1  W.  Bl.  555. 


(4)  3  Buit.  1766. 

(5)  1  B.  &  G.  288 ;  2  Dowl.  &  Ky. 
444. 
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of  the  officer's  authority,  his  death  may  be  murder,  manslaughter,        Hoye 
or,  perhaps,  justifiable  homicide."  Bush. 

The  only  ground  here  suggested  for  departing  from  this  rule  is, 
that  the  written  warrant  may  have  been  accompanied  by  a  verbal 
direction  to  arrest  the  party  actually  taken.  But  a  justice  of  the 
peace  can  only  give  a  verbal  direction  to  arrest  where  an  offence  is 
committed  in  his  presence,  or  where  it  can  be  shown  that  a  felony 
has  really  been  committed.  Here,  the  defendant  neither  brings 
himself  within  the  terms  of  the  written  warrant  nor  makes  out  a 
case  in  which  a  verbal  warrant  (l)  would  be  sufficient. 

The  second  point  is,  whether  the  defendant,  though  not  justified  [  789  ] 
by  the  warrant,  is  entitled  to  the  protection  of  24  Geo.  II.  c.  44,  s.  6. 
The  object  of  that  section  was  to  meet  a  difficulty,  which  occurred 
frequently  in  practice,  where  the  officer  acted  under  the  warrant  of 
a  magistrate  who  had  no  jurisdiction.  Here?  the  defendant  does 
not  act  under  a  warrant. 

Maulb,  J. : 

I  am  of  the  same  opinion.  The  first  defence  set  up  is,  that  the 
defendant  acted  under  a  warrant  which  he  substantially  obeyed. 
In  Cole  v.  Hindson  (2)  Lawrence,  J.  says,  "  In  Foster,  812,  it  is 
said,  *  If  the  process  be  defective  in  the  frame  of  it,  as  if  there  be  a 
mistake  in  the  name  or  addition  of  the  person  on  whom  it  is  to  be 
executed*  or  if  the  name  of  such  person  or  of  the  officer  be  inserted 
without  authority  and  after  the  issuing  of  the  process,  or  the  officer 
exceed  the  limits  of  his  authority,  and  be  killed,  this  will  amount  to 
no  more  than  manslaughter  in  the  person  whose  liberty  is  so 
invaded.' "  In  this  judgment  Lawrence,  J.  vouches  the  opinion 
of  a  Judge  of  high  authority.  I  am  of  opinion  that  the  warrant 
affords  no  justification. 

Then  it  is  said  that,  at  all  events,  this  is  so  far  a  valid  warrant 
as  to  bring  the  case  within  the  purview  of  24  Geo.  II.  c.  44,  s.  6. 
The  provisions  of  the  sixth  section  cannot  be  made  to  apply  to  the 
present  case.  The  object  of  that  section  is  to  protect  the  officer, 
notwithstanding  any  defect  of  jurisdiction  in  the  justice,  upon  .the 
production  of  proof  of  the  warrant.  Supposing  this  section  to 
receive  the  construction  contended  for,  it  would  follow,  that  in  a 
case  where  a  man  had  been  improperly  arrested,  the  officer  would 

(1)  As  to   which,   see  Sir   Thomas      judgment  of  Fineux,  Ch.  J.  of  K.  B. 
Green's  case,  M.  14  Hen.  VII.  pi.  19,      ibid.  fo.  9  b. 
fo.   7  b,  and,  more  particularly,  the  (2)  6  T.  E.  234. 
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be  protected,  although  the  party  was  without  remedy  against  the 
magistrate ;  and  the  effect  of  the  section  would  be  to  *deprive  of  all 
remedy  a  party  who  had  sustained  a  wrong. 

No  such  consequences  would  follow  from  the  decision  of  this  Court 
in  Price  v.  Messenger.  In  that  case  the  Judges  went  into  a  con- 
sideration of  the  effect  of  the  sixth  section  of  24  Geo.  II.  c.  44,  for  the 
purpose  of  ascertaining,  whether  the  warrant  was  a  protection  to 
the  officer,  who  had  strictly  pursued  the  authority  of  the  warrant, 
and  had  executed  it  in  the  only  way  in  which  it  was  capable  of  being 
executed,  and  not  with  reference  to  the  legality  of  the  warrant  itself 
as  a  protection,  had  the  magistrate  been  sued  either  alone  or  jointly 
with  the  officer  ;  upon  which  point  they  declined  giving  an  opinion. 

Ride  discharged  (1). 


1840. 
Nov.  23. 


[791] 


ABBTOTT  v.  HENDRICKS  {%). 

(1  Man.  &  G.  791—796 ;  S.  C.  2  Soott,  N.  R.  183;  10 L.  J.  C.  P.  51 ;  4  Jur.  1113.) 

Where  in  an  action  on  a  promissory  note  in  which  the  consideration  was 
expressed  to  be  "  for  commission  due  to  the  plaintiff  for  business  trans- 
acted for  the  defendant,"  the  defendant  pleaded  that  the  real  considera- 
tion for  the  note  was  services  to  be  thereafter  rendered  by  the  plaintiff 
which  had  never  been  performed,  and  the  plaintiff  replied  de  injuria: 
Held,  that  evidence  in  support  of  this  plea  was  admissible,  and  ought  to 
have  been  received  by  the  Judge  at  the  trial. 

As  to  the  sufficiency  of  the  plea,  in  which  it  was  not  alleged  that  the 
time  for  performing  the  services  had  elapsed,  qvcere. 

Assumpsit,  by  the  payee  against  the  maker,  of  a  promissory  note, 
dated  the  8th  of  February,  1837,  whereby  the  defendant  promised 


(1)  "If  I  bring  a  writ  of  debt 
against  J.  A.,  on  which  a  capias 
issues,  if  the  sheriff,  by  colour  of  that 
writ,  takes  a  man  named  B.  C.  he 
(B.  C),  shall  have  a  writ  of  false  im- 
prisonment against  the  sheriff,  and  not 
against  me;  but  if  I  come  to  the 
sheriff  with  that  writ,  and  inform  him 
that  B.  C.  is  the  person  against  whom 
the  writ  is  sued,  and  by  reason  of  this 
assertion  the  sheriff  takes  him,  he  may 
have  a  writ  of  false  imprisonment 
against  the  sheriff  and  me,  or  against 
the  sheriff  alone :  per  Hankford  (J. 
of  C.  P.)  to  which  Thirnino  (C1l  J.  of 
C.  P.)  agreed,  and  said  that  that  was 
law."  M.  13  Hen.  IV.  fo.  2,  pi.  5. 
•*  If  John  Curson,  the  son  of  John 
Curson,  be  outlawed,  and  the  sheriff, 
under  a  capias  utlagatum,  takes  John 


Curson,  the  son  of  William  Curson,  he 
shall  have  an  action  of  false  imprison- 
ment against  the  sheriff;  and  also 
when  he  appears  upon  the  capias 
utlayatum,  he  may  plead  that  he  is  the 
son  of  W.  C,  and  not  of  J.  C,  and 
shall  not  be  put  to  his  writ  of  idempti- 
tate  nominis"  per  LITTLETON,  J.  in  T. 
10  Edw.  IV.  fo.  12,  pi.  7.  The  capias 
vtlagatum  must  have  been  against 
John  the  son  of  John,  for  if  it  had 
been  against  John  the  son  of  William, 
it  would  have  protected  the  sheriff, 
Cotes  v.  Michill,  3  Lev.  20 ;  and  see  Sir 
Henry  Ferrers1  s  case,  Cro.  Car.  371  ; 
Thurbanes  case,  Hardres,  323,  2  Roll. 
Abr.  552,  pi.  10;  Wale  v.  Hill,  1 
Bulstr.  149. 

(2)  Abrey   v.   Crux  (1869)  L.   B.    5 
C.  P.  37. 
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to  pay  to  the  order  of  the  plaintiff  5001.  two  years  after  the  date      Abbott 
thereof.     The  consideration  expressed  on  the  face  of  the  note  was,    hendbicks. 
for  commission  due  to  the  plaintiff  for  business  transacted  for  the 
defendant. 

The  defendant  pleaded,  that  he  made  and  delivered  the  note  in 
the  first  count  mentioned,  for  and  in  consideration  of  certain 
services  to  be  thereafter  done  and  rendered  by  the  plaintiff  for  and 
on  behalf  of  the  defendant,  and  for  no  other  consideration  whatever ; 
that  the  plaintiff  had  not  done  or  rendered  the  said  services  for  and 
on  behalf  of  the  defendant,  but  had  neglected  and  refused  so  to  do, 
and  by  reason  thereof  the  consideration  for  the  making  and  payment 
of  the  said  promissory  note  had  wholly  failed  ;  and  that,  save  and 
except  as  aforesaid,  there  had  never  been  any  consideration  for  the 
said  promissory  note.     [Replication :  de  injuria. 

At  the  trial  at  the  sittings  in  London  before  Vaughan,  J.  in 
Easter  Term,  1839,  the  defendant  sought  to  show  that  the 
consideration  for  the  note  was  not,  as  expressed  on  the  face  of  it, 
commission  for  business  transacted,  but  commission  to  become  due 
on  future  services,  which  had  never  been  performed.  On  the  part 
of  the  plaintiff  it  was  objected  that  parol  evidence  could  not  be  given 
to  *vary  the  terms  of  the  note  (l),  and  Adams  v.  Wordley  (2)  was  cited.       [  *792  ] 

The  learned  Judge  thought  that  the  evidence  was  inadmissible, 
and  directed  the  jury  to  find  for  the  plaintiff.  A  verdict  was 
returned  accordingly,  damages  504Z. 

BompaSy  Serjt.  having  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  evidence  ought  to  have  been  received, 


Alexander  (James  was  with  him)  now  showed  cause  : 
The  question  is,  whether  this  case  falls  within  those  decisions  in 


(1)  The  position,  that  the  terms  of  a 
written  contract  cannot  be  varied  by 
unwritten  evidence,  would,  if  tenable 
to  the  extent  contended  for  (as  to 
which  see  the  authorities  cited  in  the 
argument  in  this  case,  and  Ridout  v. 
Bristow,  35  B.  R.  710  (1  Tyr.  84  ;  1 
Cr.  &  J.  231)),  have  been  a  ground  for 
objecting  to  the  admissibility  of  the 
evidence  under  non  assumpsit  pleaded 
before  the  new  rules ;  but  it  appears 
to  be  no  ground  for  objecting  to  its 
admissibility  under  an  issue  joined  upon 
the  very  point.    A  plaintiff  who  has 


prayed  that  the  truth  of  the  allegations 
in  a  plea  may  be  inquired  of  by  the 
country,  cannot  with  much  consistency 
contend,  that  the  defendant  is  not  at 
liberty  to  adduce  evidence  in  support 
of  those  allegations.  After  omitting 
to  demur  (as  in  Adams  v.  Wordley), 
the  only  course  properly  open  to  the 
plaintiff,  if  the  plea  was  proved  in 
fact,  would  seem  to  be  a  motion  for 
judgment  non  obstante  veredicto,  or  a 
writ  of  error. 
(2)  Tyr.  &  Gr.  620 ;  1  M.  &  W.  374. 
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Abbott      which  parol  evidence  has  been  admitted  to  contradict  a  written 
Hendricks,    instrument ;  and  it  is  submitted  that  it  does  not.     In  Adams  v. 
Wordley,  which  was  an  action  by  the  drawer  and  against  the 
acceptor  of  certain  bills  payable  at  fixed  dates,  the  plea  was,  that 
by   agreement   made  between  the    plaintiff    and    the  *  defendant 
contemporaneously  with  the  acceptance  of  the  bills,  the  plaintiff 
was  not  to  require  payment  of  them,  until  he  should  recover  in  a 
certain  action  against  a  third  party,  or  in  case  he  should  not  recover 
in  such  action ;  and  the  plea  further  averred  that  the  said  action 
[  *793  ]      Was  still  pending  *and  undetermined.     It  was  held,  on  demurrer, 
that  the  plea  was   bad,  for  not  showing  that  the  agreement  for 
varying  the  absolute  contract  expressed  in  the  bills,  was  in  writing. 
Lord  Abingbr  there  says  (1),  "  It  would  be  very  dangerous  to  allow 
a  party  to  alter,  in  such  a  manner,  the  absolute  contract  on  the  face 
of  a  bill  of  exchange.     The  effect  of  the  cases  is,  that  you  are 
estopped  from  saying  that  you  made  any  other  contract  than  the 
absolute  one  on  the  face  of  the  bill.    A  contract  which  seeks,  by 
subsequent  oral  matter,  to  discharge  altogether  the  contract  created 
by  the  bill,  and  create  a  new  one,  is  wholly  different,  and  may,  no 
doubt,  be  given  in  evidence  ;  it  is  consistent  with  the  bill ;  but  this 
is  a  contract  inconsistent  with  the  bill."     Foster  v.  Jolly  is  to  the 
same  effect  (2).     In  Rawson  v.  Walker  (3),  it  was  held  that  where  a 
promissory  note,  on  the  face  of  it,  is  payable  on  demand,  evidence 
cannot  be  adduced  by  the  maker  to  show  a  liability  on  a  contingency 
only.     So,  in  Woodbridge  v.  Spooner(4,),  where  a  promissory  note 
purported  to  be  payable  on  demand,  it  was  decided  that   parol 
evidence  was  not  admissible  to  show  that  at  the  time  of  making  the 
note,  it  was  agreed  that  it  should  not  be  payable  until  after  the 
decease  of  the  maker.     Undoubtedly  there  are  some  authorities 
the  other  way :  Solly  v.  Hinde  (6),  and  Thompson  v.  Clvbley  (6) ;  but 
those  cases  are  distinguishable  from  the  present. 

Bompas  and  Channell,  Serjts.,  in  support  of  the  rule  : 

The  evidence  offered  on  the  part  of  the  defendant  was,  to  show  an 

[  *794  ]      entire  want  of  consideration,  and  not  to  vary  *the  terms  of  the  note. 

In  Foster  v.  Jolly,  Parke,  B.  says,  "  I  have  always  understood  the 

rule  to  be,  that  as  between  the  maker  and  payee  of  a  note,  the 

(1)  1  M.  &  W.  380.  (5)  39  R.  R.  830  (4  Tyr.  305 ;  2  Or. 

(2)  40  R.  R.  685  (5  Tyr.  239 ;  1  Cr.      &  M.  516). 

M.  &  R.  703).  (6)  46  R.  R.  305  (Tyr.  &  G.  482  ;  1 

(3)  1  Stork.  N.  P.  C.  361.  M.  &  W.  212). 

(4)  22  R.  R.  365  (3  B.  &  Aid.  233). 
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former  may  dispute  or  contradict  the  original  existence  of  con-  Abbott 
sideration,  or  may  show  it  to  have  altogether  failed,  but  cannot  Hendricks. 
contradict  the  express  contract  to  pay  at  the  stated  time."  And 
Alderson,  B.  observes,  "  parol  evidence  is  admissible  to  refute 
the  receipt  of  value  by  the  defendant,  or,  in  other  words,  the  con- 
sideration of  a  bill  or  note;  but  not  to  vary  the  engagement 
contained  in  it."     (They  were  then  stopped  by  the  Court.) 

Tindal,  Ch,  J. : 

I  have  always  understood  the  law  to  be,  that  where  an  action  is 
brought  on  a  promissory  note  by  the  payee  against  the  maker,  the 
defendant  may  show,  either  that  there  was  no  consideration  for  the 
note,  or  that  the  consideration  has  failed.  Here,  the  defendant 
sought  to  set  up  the  latter  ground  of  defence  ;  and  Foster  v.  Jolly  is 
a  sufficient  authority  that  the  evidence  for  that  purpose  ought  to 
have  been  received.  All  the  cases  cited  on  the  part  of  the  plaintiff 
have  been  to  the  point  that,  where  a  promissory  note  or  bill  of 
exchange  has  been  given,  the  defendant  is  not  at  liberty  to  set  up  a 
different  contract  from  that  expressed  in  the  instrument ;  that  is  to 
say, — where  the  contract  on  the  face  of  a  note  is  absolute,  the 
defendant  will  not  be  permitted  to  prove  that  it  was  contingent ;  if 
payable  at  a  certain  time,  that  period  cannot  be  varied  ;  and  where 
the  note  is  in  terms  joint,  evidence  will  not  be  allowed  to  be  given 
that  one  of  the  parties  was  merely  a  surety.  The  distinction  seems 
to  be  this, — you  may  show,  either  that  there  was  no  consideration 
for  the  contract,  or  that  it  has  failed ;  but  you  cannot  set  up  a 
different  contract,  for  that  is  contrary  to  the  general  principles  of 
the  law.  As  a  defendant  may  prove,  where  "value  received"  is 
expressed  in  a  note,  that  there  *was  no  consideration,  so  where  a  L  *795  ] 
special  consideration  is  stated,  I  think  he  is  at  liberty  to  show  that 
it  has  failed. 

Bosanquet,  J. : 

I  am  of  opinion  that  the  evidence  tendered  was  not  rendered 
inadmissible  bv  reason  of  the  statement  contained  in  the  note.  It 
is  true,  that  the  terms  of  a  contract  cannot  be  varied  by  a  parol 
agreement ;  but  the  want  of  a  consideration,  or  the  illegality  of  the 
consideration,  is  a  good  defence  in  an  action  on  a  promissory  note. 
Although  a  note  is  expressed  to  be  given  for  a  good  consideration, 
it  may  be  shown,  either  that  there  was  no  consideration,  or  that  the 
consideration  was  illegal.   If  it  were  competent  to  parties  to  exclude 

r.r. — vol.  lvi.  85 
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Abbott      such  evidence,  it  would  be  contrary  to  every  principle  of  justice.   It 
Hkndricks.   1Q  the  constant  practice  to  admit  it ;  and  yet  I  do  not  see  why  it 
ought  not  to  be  excluded,  if  the  statement  contained  in  the  present 
note  is  to  shut  out  the  evidence  tendered  at  the  trial. 

Coltman,  J. :  * 

I  have  always  understood  the  rule  to  be,  that  although  you 
cannot  vary  the  terms  of  a  note  by  parol  evidence,  you  may  give 
evidence  to  show  either  that  it  was  originally  made  without  con- 
sideration, or  that  the  consideration  has  failed.  This  is  fully  borne 
out  by  the  authorities  that  have  been  cited.  With  respect  to  the 
cases  referred  to  on  the  part  of  the  plaintiff,  they  are  distinguish- 
able, on  the  ground  that  in  those  cases  the  evidence  sought  to  be 
introduced,  did  not  refer  to  the  consideration,  but  went  to  vary  the 
terms  of  the  contract.  It  seems  to  me,  that  there  was  a  mis- 
carriage in  this  case,  in  not  admitting  the  evidence  offered  at  the  trial. 

Maule,  J.  : 

I  also  think  that  the  evidence  in  question  ought  to  have  been 

received.     That  evidence  was  tendered  to  show  that  the  note  was 

[  *796  ]       given  for  services  to  *be  afterwards  rendered,  and  that  they  had 

never  been  performed,  and  it  was  rejected  on  the   authority  of 

Adams  v.   Wordley.     The  cases  show  that  although  a  consideration 

is  stated  in  the  note,  you  may  prove  that  it  was  given  for  a  different 

consideration,  or  without  any  consideration  at  all.    The  Court  is  not 

called  upon  to  say  whether  the  plea  is  good.     It  does  not  state  that 

the  services  were  to  be  rendered  within  a  reasonable  time  (l)  ;  but  at 

present  no  point  arises  upon  it. 

Ride  absolute. 


18^0.  BAKWELL  v.  ADKINS. 

Nov.  3. 
(1  Man.  &  GK  807—809;  S.  C.  2  Scott,  N.  B.  11.) 

r  00*7  "I 

L        J  On  the  trial  of  an  action  for  a  libel  published  in  a  newspaper,   the 

plaintiff  was  allowed  to  give  in  evidence  a  second  paragraph  subsequently 
published  in  the  same  paper,  in  which  the  libellous  charge  was  reasserted, 
for  the  purpose  of  showing  the  defendant's  intention ;  and  in  leaving  the 
case  to  the  jury,  the  Judge  told  them  to  take  the  two  paragraphs  with  them, 
and  to  give  the  plaintiff  such  damages  as  they  considered  him  entitled  to 
under  the  circumstances.  An  application  for  a  new  trial,  on  the  ground  of 
misdirection,  was  refused. 

Case,  for  a  libel  published  by  the  defendant  in  the  Northampton 
Herald.     Plea  :  Not  guilty. 

(1)  As  to  conditions  subsequent,  see  Wynne  v.  Wynne,  2  Man.  &  G.  8. 
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The  declaration  stated  that  the  plaintiff  was  an  ironfounder,  and  Barwell 
had  been  appointed  by  one  A.  M.  Perkins  an  agent  for  the  manu-  adkins. 
facture  and  sale  of  an  apparatus  for  the  warming  of  buildings  by 
means  of  hot  water,  for  which  Perkins  had  obtained  letters  patent ; 
that  the  plaintiff,  as  such  agent,  and  in  the  way  of  his  trade,  had 
erected  the  said  apparatus  at  the  Lunatic  Asylum  for  the  county  of 
Bedford,  for  the  warming  thereof.  The  libel  complained  of  was  as 
follows :  "  Bursting  of  one  of  Barwell's  hot- water  pipes  at  the  Beds 
Asylum.  On  the  evening  of  yesterday  week  one  of  this  man's 
comfortless  inventions  burst  at  the  above  institution.  Fortunately 
none  of  the  patients  were  near  at  the  time  ;  and  as  the  vigilant  eye 
of  the  matron  made  the  discovery  immediately  on  the  accident 
taking  place,  no  one  sustained  any  injury.  From  the  above 
accident,  it  behoves  the  magistrates  of  Bedfordshire  to  protect  the 
unhappy  inmates  of  the  county  asylum  from  being  scalded,  in 
addition  to  their  other  afflictions.     From  a  correspondent." 

At  the  trial  before  Coltman,  J.,  at  the  Middlesex  sittings  after 
last  Term,  the  libel  having  been  proved,  the  counsel  for  the  plaintiff 
proposed  to  put  in  a  paragraph,  subsequently  published  in  the 
same  newspaper,  affirming  that  tho  libellous  matter  was  true. 
This  was  objected  to  on  the  part  of  the  defendant ;  but  the  learned 
Judge  thought  that  the  second  paragraph  was  admissible  to  show 
the  intention  of  the  defendant  in  publishing  the  libel  declared  on ; 
and  in  his  summing  up  he  told  the  *jury  to  take  both  paragraphs  [  *808  ] 
with  them,  and  to  give  the  plaintiff  such  damages  as  they  considered 
he  was  entitled  to  under  the  circumstances.  The  jury  found  a 
verdict  for  the  plaintiff,  damages  501. 

Goulburn,  Serjt.  moved  for  a  new  trial  on   the  ground   of 
misdirection : 

He  contended,  that  by  the  way  in  which  the  case  was  left  to  the 
jury,  the  plaintiff  had  obtained  damages  for  the  second  libel,  upon 
which,  if  he  thought  proper,  he  might  bring  another  action ;  and 
cited  Plunkett  v.  Cobbett(i).  There,  a  witness  having  proved  the 
purchase  of  the  paper  containing  the  libel  at  the  plaintiff's  shop, 
was  further  asked,  whether  he  had  since  that  time  purchased  any 
other  paper  of  the  same  title  at  the  same  office.  He  answered  that 
he  had  purchased  one  of  the  same  title  and  description  two  days 
before  at  the  same  office.  This  evidence  was  objected  to  on  the 
ground  that,  the  question  being  one  of  damages,  the  purchase  of 

(1)  o  Esp.  N.  P.  C.  136 ;  Selw.  N.  P.  7th  od.  1048. 
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babwbll  another  paper  at  another  time  could  not  be  received  in  proof. 
adkins.  Lord  Ellenborough  said,  that  "  he  would  admit  it,  to  show  that 
the  papers,  which  purported  to  be  weekly  publications  of  public 
transactions,  were  sold  deliberately,  and  vended  in  the  course  of 
public  circulation ;  that  the  paper  containing  the  libel  was  not 
published  by  mistake,  but  vended  publicly,  deliberately,  and  in 
regular  transmission  for  public  perusal ;  but  that  he  should  direct 
the  jury  not  to  take  it  into  consideration  in  damages." 

Tindal,  Ch.  J. : 

I  think  that  the  fair  intendment  of  what  fell  from  the  learned 
Judge  in  leaving  the  case  to  the  jury,  was,  that  they  were  to  take 
both  paragraphs  with  them  to  ascertain  what  the  intention  of  the 
[  *80i>  ]  defendant  was  in  publishing  the  first  paragraph,  and  if  *they  were 
of  opinion  that  the  first  paragraph  was  malicious,  that  they  were  to 
give  the  plaintiff  damages  for  that  paragraph  alone. 

Bosanquet,  J. : 

The  second  paragraph  was  admissible  to  show  what  the  intention 
of  the  defendant  was  in  publishing  the  first.  The  jury  could  not 
have  misunderstood  the  learned  Judge. 

The  rest  of  the  Court  concurred. 

Ride  refused. 


1W0-  GWYNNE  v.  DAVY  and  Another  (1). 

fiat.  11.  v   ' 
(1  Man.  &  G.  857—873 ;  S.  C.  2  Scott,  N.  R.  29.) 

L        J  By  a  deed  of  the  18th  of  April,  1838,  the  defendants  contracted  to  employ 

the  plaintiff  in  the  management  of  certain  chemical  works,  for  the  term  of 
seven  years,  from  the  30th  of  June  then  next,  with  a  proviso  that  if  a 
process  for  making  a  certain  quantity  of  sulphate  of  quinine,  on  which  the 
plaintiff  was  then  engaged,  should  not  he  in  operation  upon  the  21st  of 
June,  then  the  defendants  should,  on,  or  at  any  time  after,  that  day,  have 
power  to  determine  the  contract  hy  notice  in  writing. 

On  the  9th  of  August,  1838,  a  second  agreement  in  writing,  hut  not 
under  seal,  was  entered  into  between  the  parties,  which,  after  stating  that 
the  plaintiff  had  not  succeeded  in  producing  the  sulphate  of  quinine  as 
stipulated  in  the  deed,  extended  the  period  for  its  production  until  the  21st 
of  December,  1838. 
The  plaintiff  having  brought  assumpsit  upon  the  second  agreement,  for  a 

(1)  Approved  in  Albert  v.-   Grosvenor  Investment  Co.  (1867)   L,  £.  3  Q,  B. 
123,  127,  37  L.  J.  Q.  B.  24. 
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breach  of  stipulations  contained  in  the  deed :  Held,  that  the  action  could  Gwynn  e 

not  be  maintained,  the  second  agreement  being  merely  an  agreement  for  v. 

the  extension  of  the  time  mentioned  in  the  deed,  and  not  an  agreement  Davy. 
incorporating  the  terms  of  that  deed,  which  was  still  in  force. 

Assumpsit.     The  declaration  stated,  that  theretofore  and  before 
the  commencement  of  the  suit,  and  before   the  making  of  the 
agreement  thereinafter  mentioned,  to  wit,  on  the  18th  of  April, 
1838,  by  a  certain  indenture  then  made  between  the  defendants, 
(therein  described  as  wholesale  and  manufacturing  chemists  and 
druggists  and  co- partners,  trading  under  the  firm  of  Davy,  Mack- 
murdo  &  Co.)  of  the  first  part,  and  *the  plaintiff  (therein  described       [  *858  1 
as  a  chemist)  of  the  second  part  (profert  excused),  after  reciting, 
amongst  other  things,  that  the  defendants  had  carried  on  and  were 
then  carrying  on  the  business  of  manufacturing  chemists  at  their 
factory,  Great  George  Street,  Bermondsey,  and  had  for  some  time 
then  past  been  engaged  in  various  experiments  in  the  manufacture 
of  sulphate  of  quinine,  and  other  valuable  chemical  articles,  which 
experiments  had  been  made  and  conducted  for  them  by  the  plaintiff, 
who  had  also  for  some  time  then  past  had  the  general  conduct, 
management,  and  superintendence  of  their  said  factory,  and  of  the 
manufacturing  processes  there  carried  on,  at  a  fixed  salary ;  and 
that  it  was  then  believed  that  the  said  experiments  in  the  manu- 
facturing of  sulphate  of  quinine  were  nearly  completed,  and  that 
such  manufacture  would  afford  considerable  profit,  as  the  result  of 
the  improvements  introduced  into  the  same  by  the  plaintiff;  and 
that  it  had  theretofore  been  agreed  between  the  said  parties  to  the 
said  indenture,  to  wit,  the  plaintiff  and  the  defendants,  that  the 
plaintiff  should  proceed  to  complete  at  the  said  factory  the  said 
experiments  in  the  manufacture  of  quinine,  and  should  have  the 
general  superintendence  and  management  of  the  chemical  drug  and 
galenical  manufactory  of  the  defendants,  and  that  he  should  well 
and  sufficiently  manage  the  same  for  the  periods  and  upon  the 
terms  following :  that  is  to  say,  until  the  80th  of  June  then  next, 
at  a  weekly  salary  of  61.  per  week ;  and  from  and  after  the  30th  of 
June,  then  for  the  term  of  seven  years,  to  be  computed  from  that 
day  (determinable,  nevertheless,  as  in  the  said  indenture  is  after 
provided  for),  at  the  like  weekly  salary,  with  such  additional  com- 
mission proportioned  to  the  amount  of  the  net  profits  to  be  realised 
to  or  on  the  said  manufactory,  and  to  be  calculated  in  the  manner 
and  on  the  principle  in  the  same  indenture  in  that  behalf  after- 
wards particularly  specified, — it  was  *  witnessed  that,  in  pursuance       [  *859  ] 
and  performance  of  the  said  agreement,  the  defendants  did  thereby 
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Gwynne      for  themselves,  &c,  covenant  with  the  plaintiff,  and  the  plaintiff 
Davy.        did  thereby  for  himself,  &c,  covenant  with  the  defendants,  among 
other  things,  that  the  plaintiff  should  have  the  management,  &c, 
of  the  said  manufactory,  from  the  date  of  the  said  indenture  until 
the  expiration  of  seven  years,  to  be  computed  from  the  80th  of  June 
then  next,  and  that  the  plaintiff  should  not,  during  the  continuance 
of  the  said  contract,  be  engaged  or  assist  in  any  similar  manufac- 
tory, without  the  consent  in  writing  of  the  defendants;  that  the 
plaintiff  should  be  allowed  and  have  all  such  facilities,  materials, 
ways,  and  means  whatsoever  for  carrying  on  and  prosecuting  the 
said  experiments  in  the  manufacture  of  sulphate  of  quinine  at  the 
said  factory,  as  he  had  theretofore  had  and  used,  and  that  he  should, 
to  the  best  of  his  skill  and  ability,  without  delay,  proceed  with  and 
continue  the  said  experiments,  and  complete  and  perfect  the  same ; 
that  the  defendants  should  provide  from  time  to  time,  during  the 
said  term  of  seven  years,  all  such  articles,  things,  capital,  and  sums 
of  money  as  should   be   required  for  the  manufacture  of  such 
articles  as  the  defendants  and  the  plaintiff  should  agree  to  manu- 
facture, and  for  the  payment  of  all   wages,  charges,  and  other 
outgoings,  in,  about,  or  relating  to  the  said  manufactory ;  that  the 
plaintiff  should  not  act  as  partner  with  the  defendants,  or  with 
either  of  them,   or   represent  himself,   or  suffer    himself  to  be 
represented  as  such,  or  use  the  partnership  name,  or  attempt  to 
bind   the  said  copartnership,  or  either  of  the  defendants,  in    any 
manner  whatever ;  that  if  the  process  for  the  making  sulphate  of 
quinine  should  not  be  completed  by,  and  in  regular  operation  upon, 
the  21st  of  June  then  next  ensuing,  and  producing,  on  an  average, 
at  the  least,  forty-five  ounces  of  good  merchantable  sulphate  of 
quinine,  from  100  lbs.  of  yellow  bark,  of  a  quality  as  good  as  that 
*M  ]      then  or  lately  at  the  *said  factory   (and  of  which  a  sample  was 
intended  forthwith  to  be  taken  by  the  said  parties,  and  to  be  sealed 
by  them  respectively,  and  marked  with  the  letter  B.),  then   the 
defendants  should,  on  and  at  any  time  after  the  21st  of  June,  1838, 
have  the  power  of  determining  the  contract  by  notice  in  writing ;  pro- 
vided always  that,  if  before  the  defendants  should  actually  have  given 
or  left  such  notice,  the  plaintiff  should  have  succeeded  in  completing 
such  process,  and  bringing  the  same  in  such  regular  operation, 
with  such  results  as  aforesaid,  then  the  said  power  and  condition 
should  cease  and  be  void  to  all  intents  and  purposes  whatsoever. 
The    declaration — after  setting    out  other   stipulations  in    the 
indenture,  giving  either  party  power  to  determine  the  agreement  in 
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case  the  net  profits  of  the  business  for  the  next  two  years  did  not  Gwynne 
amount  to  a  certain  specified  sum,  or  in  case  either  party  wilfully  davy. 
broke  or  neglected  to  perform  the  covenants  contained  in  the  inden- 
ture,— averred,  that  the  said  indenture  having  been  so  made  as 
aforesaid,  and  the  plaintiff  being  so  engaged  in  the  management, 
&c,  of  the  said  manufactory  of  the  defendants,  and  engaged  in  such 
experiments  as  therein  also  mentioned,  for  the  production  of 
sulphate  of  quinine,  the  process  for  the  making  of  quinine  therein 
mentioned  had  not  been  completed  by,  nor  was  in  regular  operation 
on,  the  21st  of  June,  1838,  in  manner  and  form  as  in  that  behalf  in 
the  said  indenture  mentioned  and  appointed  for  that  purpose ;  and 
thereupon  afterwards,  after  the  said  21st  of  June,  1838,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  9th  of  August,  1838, 
by  a  certain  agreement  then  entered  into  between  the  plaintiff  and 
the  defendants,  it  was  agreed  in  manner  following :  that  is  to  say, 
"  As  George  Gwynne  (the  plaintiff)  has  not  yet  succeeded  in  pro- 
ducing the  forty-five  ounces  of  sulphate  of  quinine  from  100  pounds 
of  bark,  as  stipulated  in  the  deed,  executed  by  Charles  Davy  and 
Edward  Longdon  Mackmurdo  (the  defendants)  *and  George  [  *861  ] 
Gwynne,  on  the  18th  of  April,  1838,  and  Davy  Mackmurdo  are 
desirous,  and  have  proposed,  that  an  experiment  in  the  course  of  a 
few  days  should  be  made  and  minutely  recorded  by  Charles  Davy, 
on  200  pounds  of  bark,  in  order  to  satisfy  themselves  what  produce 
can  be  obtained,  and  as  George  G Wynne's  assistance  and  instruc- 
tions are  essential  for  the  completion  of  the  above  experiment,  and 
he  is  quite  disposed  to  afford  Charles  Davy  every  facility  in  his 
power,  provided  he  is  protected  against  future  injury  ;  it  is  hereby 
agreed,  that  the  period  for  the  production  of  the  forty-five  ounces 
of  sulphate  of  quinine  from  100  pounds  of  bark,  as  stipulated  in  the 
deed  executed  by  Charles  Davy  and  Edward  L.  Mackmurdo  and 
George  Gwynne,  on  the  18th  of  April,  1838,  shall  be  extended  to 
the  21st  of  December,  1888."  Mutual  promises.  Averment,  that 
from  the  making  of  the  last-mentioned  agreement  until  a  certain 
day,  to  wit,  the  12th  of  October  then  next  ensuing,  when  the 
defendants  wrongfully  broke  the  last-mentioned  agreement  as 
thereinafter  mentioned,  the  plaintiff  well  and  truly  performed  the 
last-mentioned  agreement  in  all  things  therein  contained  on  the 
plaintiff's  part  to  be  performed,  and  was  ready  and  willing  to  per- 
form the  last-mentioned  agreement  in  all  things  in  the  said  agree- 
ment contained  to  be  by  him  performed,  until  the  end  and 
expiration  of  the  term  limited  and  mentioned  in  the  last-mentioned 
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o wynne  agreement;  and  that  although  the  plaintiff  entered  upon  and 
Davy.  undertook  the  management,  &c,  of  the  said  manufactory 
from  the  day  in  that  behalf  mentioned  in  the  last-mentioned 
agreement,  and  continued  in  such  management,  &c,  until  the 
breach  by  the  defendants  of  the  last-mentioned  agreement  and 
promise  as  thereinafter  mentioned,  and  was  ready  and  willing  to 
continue  such  management,  &c,  during  the  continuance  and  until 
the  expiration  of  the  said  term  of  seven  years  in  that  behalf  in  the 

[  *862  ]  last-mentioned  agreement  named  *and  appointed,  to  wit,  from  the 
30th  of  June,  1838 ;  and  although  the  plaintiff  was  not,  during  any 
part  of  the  time  while  he  was  so  engaged  in  the  said  management, 
&c,  as  last  above-mentioned,  directly  or  indirectly  engaged,  nor  did 
he  in  any  way  assist,  in  any  similar  manufactory ;  and  although 
the  plaintiff  did,  immediately  upon  his  entering  into  such  manage- 
ment, &c,  as  aforesaid,  to  the  best  of  his  skill  and  ability,  and 
without  delay,  proceed  with,  and  continue  in,  the  said  experiments 
in  the  said  indenture  and  in  the  said  last-mentioned  agreement 
mentioned,  and  was  ready  and  willing  to  go  on  to  complete  and 
perfect  the  same ;  and  although  the  plaintiff  did  not  during  any  of 
the  time  aforesaid,  to  wit,  from  the  30th  of  April,  1838,  until  the 
breach  of  the  last-mentioned  agreement  by  the  defendants  as  therein- 
after mentioned,  act  as  partner  with  the  defendants  or  with  either 
of  them,  or  represent  himself,  or  suffer  himself  to  be  represented  as 
such,  or  use  the  said  partnership  name,  or  attempt  to  bind  the  said 
co-partnership  or  either  of  the  defendants  in  any  manner  whatso- 
ever ;  and  although  the  plaintiff  was  from  the  making  the  last- 
mentioned  agreement  until  the  breach  thereof  by  the  defendants  as 
thereinafter  mentioned,  ready  and  willing  to  prosecute  and  con- 
tinue the  said  experiment  for  the  production  of  forty-five  ounces  of 
sulphate  of  quinine  from  100  pounds  of  bark,  so  as  that  the  process 
for  the  making  thereof  should  be  completed  by,  and  in  regular 
operation  upon  the  21st  of  December  then  next,  and  producing  on 
an  average,  at  the  least,  forty-five  ounces  of  good  merchantable 
sulphate  of  quinine  from  100  pounds  of  yellow  bark,  of  the  quality 
in  the  agreement  in  that  behalf  particularly  specified  and 
appointed ;  and  although  the  plaintiff  did  not,  in  any  way,  wilfully 
break  or  neglect  to  perform  any  of  the  conditions  or  terms  of  the 
last-mentioned   agreement  in  that  behalf  above-mentioned ;   and 

[  •scs  ]  although  the  plaintiff  did,  in  the  course  of  a  few,  to  *wit,  four  days 
after  the  making  of  the  last-mentioned  agreement,  enter  upon  the 
making  of  the  baid  experiment  upon  200  lbs.  of  bark,  as  in  the  same 
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agreement  mentioned,  and  was  engaged  in  making  such  experiment  Gwynne 
thence  until  the  day  when  the  last-mentioned  agreement  was  Davy. 
broken  by  the  defendants  as  thereinafter  mentioned,  and  did,  during 
all  that  time,  afford  to  the  defendants,  and  particularly  to  the  said 
Charles  Davy,  all  the  assistance  and  instruction  and  every  facility 
in  the  plaintiff's  power,  for  the  completion  of  the  last-mentioned 
experiment,  and  would  have  continued  so  to  do ;  and  although  the 
plaintiff,  until  and  at  the  time  of  the  breach  of  the  last-mentioned 
agreement  by  the  defendants  as  thereinafter  mentioned,  was  ready 
and  willing,  and  then  offered  the  defendants  to  continue  in  the 
prosecution  of  such  last-mentioned  experiment,  and  to  allow,  suffer, 
and  permit  the  same  to  be  minutely  recorded  by  the  defendant 
Charles  Davy,  and  to  enable  him  to  do  so,  and  continue  to  afford 
all  the  assistance  and  instructions  and  every  facility  in  the  plaintiff's 
power  to  the  defendants,  and  especially  to  the  said  Charles  Davy, 
and  to  continue  to  perform  all  other  things  on  the  plaintiff's  part 
in  the  last-mentioned  contract  to  be  performed  and  fulfilled,  until 
the  completion  and  due  determination  of  the  last-mentioned  agree- 
ment as  in  the  said  last-mentioned  agreement  was  in  that  behalf 
mentioned ;  of  all  which  the  defendants  had  notice ;  yet  the 
defendants,  not  regarding  their  said  promise  and  undertaking  in 
that  behalf  as  aforesaid  made,  did  not,  nor  would,  perform,  fulfil, 
and  keep  all  things  in  the  last-mentioned  agreement  contained  on 
their  part  and  behalf  to  be  performed,  &c,  but  broke  their  last- 
mentioned  agreement  in  this,  to  wit,  that  they  did,  nor  would,  nor 
did,  nor  would  either  of  them  allow  the  plaintiff  to  have  all  such 
facilities,  materials,  ways,  and  means  for  carrying  on  and  prose- 
cuting the  said  experiments,  and  the  manufacturing  of  sulphate  of 
quinine  at  the  said  factory  as  he  *had  theretofore  had  and  used  [  *864  ] 
before  the  making  of  the  last-mentioned  agreement  as  thereinbefore 
mentioned ;  but,  on  the  contrary  thereof,  the  defendants  afterwards, 
and  before  the  said  21st  of  December,  1838,  to  wit,  on  the  10th  of 
October,  1838,  removed,  transferred,  and  carried  away,  and  caused 
to  be  removed  &c.  a  large  quantity,  to  wit  1,000  lbs.  of  yellow  bark 
from  the  aforesaid  manufactory,  where  the  same  was  then  lying  and 
being  for  the  purposes  of  the  said  experiments  by  the  plaintiff,  and 
wholly  neglected  and  refused  to  restore  the  said  bark,  or  any  part 
thereof,  or  to  provide  the  plaintiff  with  other  bark  instead  of 
the  bark  so  wrongfully  removed  &c.  as  aforesaid,  although  the 
defendants  were  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, and  often  afterwards,  requested  by  the  plaintiff  so  to  do,  and 


554  1840.     C.  P.     1  MAN.  <fe  G.  864—865.  \n.n. 


Gwynne  to  enable  the  plaintiff  to  resume  his  operations  and  experiments 
Davy.  upon  the  said  bark  for  the  purpose  of  obtaining  such  sulphate  of 
quinine  as  aforesaid,  and  hindered  and  prevented  the  plaintiff  from 
using  the  materials  provided  for  the  purposes  of  such  experiments  and 
operations,  and  wholly  deprived  the  plaintiff  of  all  facilities,  materials, 
ways,  and  means  necessary  for  carrying  on  such  experiments,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  agreement  in  the 
declaration  mentioned  does  not  contain  any  stipulation  or  matter 
of  contract  as  to  the  defendants'  allowing  to  the  plaintiff  the  facili- 
ties, ways,  and  means  for  carrying  on  and  prosecuting  the  said 
experiments  as  he  had  theretofore  used ;  nor  does  the  declaration 
show  that  the  deed  in  the  declaration  mentioned,  had  been,  before 
the  making  of  the  said  agreement,  or  at  any  other  time,  avoided  or 
determined  by  the  defendants  or  the  covenants  therein  contained 
determined,  in  the  manner  provided  for  by  the  said  indenture  ;  that 
the  remedy  of  the  plaintiff  (if  any)  for  the  matters  in  the  first 
breach  mentioned,  is  by  an  action  upon  the  deed  mentioned  and 
[  '865  ]       referred  to  in  the  declaration,  and  not  *upon  the  agreement  therein 
mentioned ;   that  the  first  breach  does  not  state  or  show  that  the 
bark,  so  alleged  to  have  been  removed,  was,  at  the  time  of  such 
removal,  necessary  or  required  for  carrying  on  and  prosecuting  the 
said  experiments,  or  any  of  them,  or  that  the  plaintiff  had  not,  at 
the  time  of  the  removal,  a  sufficient  quantity  of  bark  for  the  pur- 
pose of  the  said  experiments,  independently  of  the  quantity  so 
removed,  or  that  there  was,  at  any  time,  any  refusal  by  the  defen- 
dants to  supply  and  provide  bark  to  the  plaintiff  for  the  purpose  of 
the  said  experiments  ;  that  the  said  breach  did  not  show  what  facili- 
ties, materials,  ways,  or  means  the  plaintiff  had  or  used  before  the 
making  of  the  said  agreement,  which  the  defendants  refused  to  allow 
to  the  plaintiff  after  the  making  thereof,  &c.     Joinder  in  demurrer. 

Peacock,  in  support  of  the  demurrer : 

This  declaration  is  demurrable  on  two  grounds ;  first,  the  action 
is  misconceived,  the  plaintiff  having  brought  assumpsit  on  the 
agreement,  instead  of  covenant  on  the  original  deed  ;  and,  secondly, 
the  breach  is  insufficient,  and  complains  of  the  defendants'  not 
doing  that  which  they  were  not  bound  to  do.  With  respect  to  the 
proper  form  of  action,  it  appears  that,  by  the  deed  of  the  18th 
of  April,  1838,  the  defendants  contracted  to  employ  the  plaintiff 
in  conducting  certain  chemical  works  for  the  term  of  seven  years 
from  the  80th  of  June  then  next,  with  a  proviso,  that  if  the  process 
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for  making  sulphate  of  quinine  should  not  be  in  regular  operation  Gwynnb 
upon  the  21st  of  June,  1838,  the  defendants  should,  on  or  after  Davy. 
that  day,  be  at  liberty  to  determine  the  contract  by  notice  in 
writing.  It  is  stated  on  the  record,  that  the  plaintiff  had  not 
completed  his  experiments  against  the  day  named;  consequently 
the  defendants  might  have  put  an  end  to  the  contract.  They, 
however,  did  not  avail  themselves  of  the  power  given  them  by  the 
proviso ;  but,  on  the  9th  of  August,  entered  into  a  parol  agreement 
*with  the  plaintiff,  by  which  the  period  for  the  completion  of  the  [  *866  ] 
plaintiff's  experiments  was  extended  until  the  21st  of  December, 
1838.  The  effect  of  this  agreement  was  not  to  vary  the  terms  of 
the  original  deed,  but  merely  to  postpone  the  time  at  which  the 
defendants  should  be  at  liberty  to  put  an  end  to  the  contract. 
That  deed,  consequently,  being  still  in  force,  the  present  action, 
which  is  brought  not  for  a  breach  of  the  parol  agreement,  but  for 
a  breach  of  the  stipulations  in  the  deed,  should  have  been  in 
covenant  and  not  in  assumpsit.  Here,  if  the  defendants,  notwith- 
standing the  parol  agreement,  had  given  notice  to  determine  the 
deed,  it  is  apprehended  that  the  deed  would  have  been  put  an  end 
to  at  law  ;  although  possibly  the  plaintiff  might  have  had  an  action 
on  the  parol  agreement,  against  the  defendants  for  giving  such 
notice.  That  however  is  not  the  matter  complained  of  here.  The 
breach  assigned  is,  a  breach  of  the  terms  of  the  original  deed. 
(He  was  then  stopped  by  the  Court.) 

Warren,  for  the  plaintiff : 

The  action  is  properly  brought  on  the  parol  agreement,  which 
is  sufficient  to  satisfy  the  Statute  of  Frauds,  and  contains  upon  the 
face  of  it  a  valid  consideration.  It  is  quite  immaterial,  for  the 
purposes  of  this  action,  whether  the  deed  is  in  existence  or  not ; 
for  the  parol  agreement  incorporates  all  the  stipulations  of  the 
deed,  so  far  as  the  present  action  is  concerned.  The  plaintiff  could 
not  proceed  on  the  deed,  but  was  bound  to  sue  upon  the  parol 
agreement.  Speaking  of  the  case  of  Atty  v.  Parish  (l),  Bayley,  J., 
in  delivering  the  judgment  of  the  Court  in  Tilson  v.  The  Warwick 
Gas  Light  Company (2),  says,  "I  am  not  convinced  by  the  case 
of  Atty  v.  Parish,  that  where  a  contract  appears  upon  the  face 
of  a  declaration  to  be  such  that  the  plaintiff  may  recover  whether 
the  contract  *be  by  deed  or  not,  it  is  necessary  to  declare  upon  the       [  *867  ] 

(1)  1  Bos.  &  P.  N.  R.  104.  (2)  28  B.  B.  529  (4  B.  &  C.  962 ;  7 

Dowl.  &  By.  376). 
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Gwtnne  deed  if  there  be  one.  The  strong  impression  upon  my  mind  is, 
Davy.  that  uPon  principle,  although  there  be  a  deed  between  the  parties, 
yet  if  there  be  a  debt  independent  of  the  deed,  the  amount  of  which 
however  is  to  be  ascertained  by  the  deed,  the  existence  of  the  deed 
will  not  prevent  the  party  from  recovering  the  debt  upon  the 
common  counts."  So  here  the  deed  is  extrinsic  and  collateral, 
and  its  existence  is  alleged  merely  as  inducement,  to  explain  the 
subsequent  parol  agreement.  The  fallacy  on  the  other  side  consists 
in  assuming  that  the  plaintiff  is  attempting,  by  the  parol  agreement, 
to  control  or  vary  the  terms  of  the  original  deed. 

The  plaintiff  could  not  have  sued  on  the  deed,  for  he  must  then 
have  averred  performance  of  the  experiments  within  the  specified 
time,  the  stipulation  amounting  to  a  condition  precedent,  and  this 
he  would  have  been  unable  to  do.  In  Littler  v.  Holland  (l),  where 
the  plaintiff  covenanted  to  build  two  houses  for  500/.  by  a  certain 
day,  and  averred,  in  an  action  of  covenant  for  the  money,  that  the 
houses  were  built  within  the  specified  time,  it  was  held,  that 
evidence  that  the  time  had  been  enlarged  by  parol  agreement,  and 
that  the  houses  were  finished  within  such  extended  period,  did  not 
support  the  declaration.  Broicn  v.  Goodman  (2),  and  Heard  v. 
Wadham  (3)  are  to  the  same  effect.  In  Thompson  v.  Brown  (4), 
Gibbs,  Ch.  J.  says,  "  It  is  most  expressly  laid  down,  that,  in 
covenant  on  a  charter-party,  the  plaintiff  must  show  that  he  has 
done  all  which  lay  on  him,  of  that  which  the  covenant  required 
him  to  do ;  and  he  cannot  aver  that,  by  parol,  something  else  is 
substituted  for  it."  In  Oreig  v.  Talbot  (5),  in  debt  on  a  bond 
conditioned  for  the  performance  of  an  award  to  be  made  within 
[  *868  ]  a  limited  time,  the  declaration,  after  ^setting  out  the  condition, 
stated  that  before  that  time  had  expired,  the  parties  to  the  bond, 
by  deed,  agreed  to  give  the  arbitrators  further  time  for  making  the 
award,  and  that  the  award  was  made  within  the  extended  time, 
and  alleged  non-performance ;  it  was  held,  on  demurrer,  that  the 
action  was  maintainable  on  the  bond.  With  respect  to  the  point 
of  the  parol  agreement  incorporating  the  terms  of  the  deed,  in 
Evans  v.  Thompson  (6)  it  was  held,  that  where  parties  by  an  indorse- 
ment in  general  terms  on  the  bonds  of  submission  to  arbitration, 
agree  that  the  time  for  making  the  award  shall  be  enlarged,  such 

(1)  3  T.  B.  590.  (5)  2  B.  k  C.  179 ;  3  Dowl.  &  By. 

(2)  3  T.  B.  592,  n.  446. 

(3)  1  East,  619.  (6)  5  East,  189. 

(4)  7  Taunt.  656,  674  ;  1  Moore,  358. 
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agreement  virtually   includes  all  the   terms  of  the  original  sub-      Gwtnke 
mission  to  which  it  has  reference.     Stephen  v.  Lowe  (l)  is  to  the        Davy. 
like  effect. 

(Tindal,  Ch.  J. :  In  Evans  v.  Thompson  the  Court  were  dealing 
with  the  case  under  a  rule  of  Court,  and  in  accordance  with  the 
intention  of  the  parties :  here,  the  point  arises  on  the  record,  and 
we  must  deal  with  it  according  to  the  rules  of  strict  law  (2).) 

If  effect  be  not  given  to  the  parol  agreement,  the  plaintiff  cannot 
sue  at  all. 

(Tindal,  Ch.  J. :  Though  he  may  not  be  able  to  sue  at  law  on 
the  parol  extension  of  the  time,  he  may  probably  do  so  in  equity.) 

In  Bacon  v.  Simpson  (3),  which  was  the  case  of  an  agreement  for 
assigning  over  the  residue  of  a  term  in  a  house,  after  the  making 
of  the  agreement,  but  before  the  day  for  its  completion  arrived, 
the  parties  agreed  by  an  indorsement  on  the  former  agreement, 
to  enlarge  the  time  for  its  performance;  it  was  held  that  this 
amounted  to  a  fresh  agreement. 

(Bosanqubt,  J. :  That  was  the  case  of  one  parol  agreement 
varying  another.  Do  you  contend  here,  that  the  original  deed 
is  no  longer  in  force  ? ) 

It  is  submitted  that  it  is  not ;  but  whether  that  be  so  or  not  is 
immaterial,  for  the  plaintiff  may  sue  on  this  agreement,  notwith- 
standing there  is  a  former  agreement  "between  the  parties.     The       [  **<>9  J 
question   is,  whether  this   is  a  new  agreement,  or  an  abortive 
attempt  to  control  the  original  deed. 

(Tindal,  Ch.  J. :  The  parol  agreement  is  simply  to  extend  the 
time  of  giving  notice.) 

If  an  action  were  to  be  brought  against  the  plaintiff  for  non- 
performance of  the  terms  of  the  original  deed,  the  cases  show  that 
he  could  avail  himself  of  the  parol  agreement.  There  is  also  a 
marked  distinction  between  a  subsequent  agreement  being  entered 
into  before  and  after  the  breach  of  the  first  agreement,  for  in  the 
latter  case   the   subsequent  agreement  has  much   greater  force : 

(1)  35   B.   B.   512   (9  Bing.   32;   2      750  (3  Y.  &  J.  101). 
Moore  &  Scott,  44).  (3)  3M.&W.  78. 

(2)  Vide  Bex  v.  Bingham,  32  B.  E. 
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Gwynne       Thompson    v.    Brown  (l),    Heard    v.    Wadham  (l),    Rippinghall   v. 
Davy.        Lloyd  (2). 

Tindal,  Ch.  J.  : 

This  case  appears  to  me  to  be  free  from  doubt.  The  action  is 
brought  upon  an  agreement,  not  under  seal,  made  on  the  9th  of 
August,  1838,  and  breaches  are  assigned  as  if  upon  that  agreement. 
The  objection  taken  to  the  declaration  is,  that  it  appears,  upon  the 
face  of  it,  that  there  is  an  agreement  under  seal  between  the  same 
parties,  which  is  still  in  force,  and  the  question  is  whether,  looking 
at  the  declaration,  such  is  the  fair  deduction  to  be  drawn  from  it. 

Now  it  appears  that  on  the  18th  of  April,  1838,  by  a  deed  then 
made  between  the  plaintiff  and  the  defendants,  it  was  agreed  that 
the  plaintiff  should  be  employed  in  certain  chemical  works 
belonging  to  the  defendants,  for  the  period  of  seven  years  from 
the  30th  of  June  then  next,  and  that  the  deed  contains  a  stipula- 
tion that  if  the  process  for  making  sulphate  of  quinine  should  not 
be  in  regular  operation  on  the  21st  of  June  then  next  ensuing,  and 
producing  the  amount  of  quinine  therein  specified,  then  the 
defendants  should,  on  and  at  any  time  after  that  day,  have  power 
to  determine,  not  that  the  deed  should  be  void,  but  to  determine 
[  *870  ]  the  contract  *by  notice  in  writing ;  and  even  that  proviso  is  so 
far  guarded,  that  it  is  stipulated  that  if  the  plaintiff,  before  such 
notice,  should  have  succeeded  in  completing  the  process,  the  power 
to  determine  the  contract  should  cease  and  be  void.  The  first 
question  is,  whether  the  deed  has  been  determined.  There  is  no 
statement  in  the  declaration  that  it  had  been  put  an  end  to,  by 
giving  notice  in  writing :  on  the  contrary,  it  is  averred  that  the 
experiments  had  not  been  successfully  performed  within  the  specified 
time,  and  that  the  period  had  been  extended,  by  an  agreement 
between  the  parties,  until  the  21st  of  December,  1838. 

The  action  is  brought  on  this  second  agreement,  which,  it  is 
said,  incorporates  the  terms  of  the  original  deed.  But  the  question 
is,  whether  it  has  put  an  end  to  that  deed,  or  the  latter  is  still  in 
force.  Let  us  look  at  the  terms  of  the  second  agreement :  "As 
George  Gwynne  has  not  yet  succeeded  in  producing  the  forty-five 
ounces  of  sulphate  of  quinine  from  100  pounds  of  bark,  as  stipu- 
lated in  the  deed,  executed  by  Charles  Davy  and  Edward  L. 
Mackmurdo,  and  George  Gwynne,  on  the  18th  of  April,  1838  ; 
and   as   Messrs.   Davy  and   Mackmurdo  are  desirous,   and  have 

(1)  Supra,  556.  (2)  5  B.  &  Ad.  742 ;  2  Nev.  &  Man.  410. 
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proposed,  that  an  experiment,  in  the  course  of  a  few  days,  should  be  Gwynnb 
made  and  minutely  recorded  by  Charles  Davy,  on  200  pounds  of  Davy. 
bark,  in  order  to  satisfy  themselves  what  produce  can  be  obtained ; 
and  as  George  Gwynne's  assistance  and  instructions  are  essential 
for  the  completion  of  the  above  experiment,  and  he  is  quite 
disposed  to  afford  Charles  Davy  every  facility  in  his  power, 
provided  he  is  protected  against  future  injury;  it  is  hereby  agreed 
that  the  period  for  the  production  of  the  forty-five  ounces  of 
sulphate  of  quinine  from  100  pounds  of  bark,  as  stipulated  in  the 
deed  executed  by  Charles  Davy  and  Edward  L.  Mackmurdo,  and 
George  Gwynne,  on  the  18th  of  April,  1888,  shall  be  extended  to 
the  21st  of  December,  1838." 

According  to  my  understanding  of  this  agreement,  it  is  simply  [  871  ] 
an  extension  of  the  time  for  the  production  of  the  stipulated 
quantity  of  the  sulphate  of  quinine,  leaving  the  deed  itself  in  full 
force.  I  cannot  distinguish  this  case  from  those  in  which  it  has 
been  laid  down,  that  where  an  act  is  required  by  deed  to  be  done 
against  a  certain  time,  you  cannot  show  that  the  period  has  been 
extended,  except  by  some  instrument  also  under  seal.  It  is  said 
that  this  will  leave  the  plaintiff  without  any  remedy,  as  he  cannot 
recover  upon  the  original  deed  without  averring  that  the  process 
for  making  and  producing  the  stipulated  quantity  of  sulphate  of 
quinine  had  been  completed  within  the  time  mentioned  in  the  deed. 
That,  however,  is  assuming  the  stipulation  to  be  a  condition 
precedent,  which  is  far  from  being  clear.  But  if  that  be  so,  he 
must  have  recourse  to  a  court  of  equity ;  our  judgment  must  be 
for  the  defendants. 

Bosanqubt,  J. : 

This  action  is  brought  upon  a  parol  agreement,  and  the 
declaration  sets  out  a  previous  agreement  under  seal  between  the 
same  parties.  The  breach  assigned  is  a  breach  of  the  parol 
agreement,  but  of  matter  which  is  not  contained  in  terms  in  that 
agreement;  the  breach  being  framed  upon  the  stipulations  con- 
tained in  the  deed.  The  only  question  is,  whether  the  true 
construction  of  the  parol  agreement  is,  that  it  is  a  mere  enlarge- 
ment of  the  time  for  the  performance  of  the  experiments  mentioned 
in  the  deed ;  or  it  is  a  new  agreement  incorporating  all  the  terms 
of  the  deed,  and,  consequently,  that  the  plaintiff,  for  a  breach  of 
its  stipulations,  may  bring  an  action  of  assumpsit.  It  appears 
to  me  to  be  nothing  more  than  an  agreement  on  the  part  of  the 
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Gwynnb  defendants,  that  they  will  not  exercise  the  option  given  to  them  by 
Davy.        the  deed,  of  determining  the  contract  until  a  certain  day.      If  the 

defendants  violate  that  agreement,  they  may  possibly  be  liable  to 
[  *872  ]       be  sued  upon  it,  but  it  is  not  necessary  to  enter  into  that  ^question. 

I  am  of  opinion  the  plaintiff  cannot  maintain  this  action  for  a 

breach  of  the  terms  of  the  original  deed. 

Coltman,  J. : 

It  appears  to  me  no  doubt  can  be  entertained  upon  this  case. 
There  is  no  pretence  for  saying  that  there  has  been  any  breach 
of  the  second  agreement  entered  into  between  the  parties,  unless 
we  are  to  consider  that  the  stipulations  of  the  original  deed  are 
incorporated  in  that  agreement.  Looking  at  the  second  agreement, 
I  cannot  see  any  thing  to  warrant  us  in  saying  that  it  embodies 
any  other  terms  than  those  which  appear  on  the  face  of  it.  It 
merely  provides  that  the  period  for  giving  notice  for  determining 
the  contract  shall  be  postponed  until  the  21st  December,  1838.  If 
the  defendants  had  committed  a  breach  of  that  engagement  by 
giving  notice  previous  to  that  day,  it  might  be  a  question  whether 
an  action  of  assumpsit  would  not  lie  against  them.  With  respect 
to  the  present  action,  it  is  clear  that  it  cannot  be  maintained. 

Maule,  J. : 

I  also  am  of  opinion  that  the  present  action  cannot  be  maintained. 
The  declaration  sets  out  an  agreement  under  seal  between  the 
parties,  upon  which,  as  a  matter  of  course,  an  action  of  covenant 
would  be  the  proper  remedy,  and  not  assumpsit.  That  deed  does 
not  contain  any  covenant  on  the  part  of  the  plaintiff  to  produce 
the  stipulated  quantity  of  sulphate  of  quinine  within  a  given  period ; 
but  merely  reserves  to  the  defendants  power,  in  the  event  of  the 
plaintiff's  experiments  not  producing  a  successful  result  within  the 
time  specified,  to  put  an  end  to  the  contract  by  notice  in  writing. 
The  parties  then  come  to  a  second  agreement,  whereby  the 
defendants  agree  to  abstain  from  exercising  their  power  of  deter- 
mining the  contract  until  the  21st  December,  1838.  The 
defendants  might  possibly  be  liable  to  an  action  of  assumpsit  if 
[  *873  ]  they  had  committed  *a  breach  of  their  second  agreement.  But  the 
plaintiff  has  thought  proper  to  bring  assumpsit  on  the  original 
deed,  which,  it  is  clear,  he  cannot  do ;  and,  consequently,  our 
judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants. 
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COWAN  and  Another  v.  BR  AID  WOOD  (1).  mm. 

(1  Man.  &  G.  882—895 ;  2  Scott,  N.  R.  138  ;  10  L.  J.  C.  P.  42 ;  9  Dowl.  P.  C.  27.)        A<l<?'  2°' 

To  an  action  of  assumpsit  upon  a  decree  obtained  against  the  defendant  t  ^  3 
in  the  Court  of  Session  in  Scotland,  the  latter  pleaded  that  he  was  not,  at 
the  time  of  the  commencement  of  the  suit  in  the  Scotch  Court,  or  at  any 
time  during  the  proceedings  therein,  in  Scotland,  or  at  any  place  within  the 
jurisdiction  of  the  said  Court,  nor  was  he  at  any  time  before  the  making  or 
pronouncing  of  the  decree,  in  any  manner,  according  to  the  course  and 
practice  of  the  said  Court,  notified,  nor  did  he  then  know,  of  the  proceed- 
ings, so  that  he  could  or  might  by  himself,  his  proctor,  attorney,  or  agent, 
appear  or  plead,  or  in  any  way  defend  himself  in  the  said  action  ;  nor  did 
he  appear  to  any  of  the  proceedings ;  whereby  the  said  decree  was  and  is 
contrary  to  natural  justice,  and  wholly  inoperative  and  void : 

Held,  that  the  plea  was  insufficient. 

Held  also,  that  the  statement  in  the  plea,  that  the  decree  was  contrary 
to  natural  justice,  &c.  was  to  be  regarded  as  a  mere  conclusion  of  law  from 
the  facts  previously  alleged,  and,  consequently,  was  not  traversable. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  there- 
tofore, to  wit,  on  the  11th  of  December,  1888,  a  certain  decree  was 
made  and  pronounced  in  and  by  the  Court  of  our  Lady  the  Queen 
before  the  Lords  of  Council  and  Session,  at  Edinburgh,  in  that  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  called  Scotland, 
in  and  concerning  a  certain  action  then  depending  *in  the  same  [  *883  ] 
Court  at  the  instance  of  the  now  plaintiffs,  against  the  defendant, 
whereby  the  Lords  of  Council  and  Session  aforesaid  did  then  decree 
and  ordain  the  defendant  to  make  payment  to  the  plaintiffs  of 
36£.  7*.  4d.,  with  the  legal  interest  thereof  from  the  30th  of  August, 
1888,  until  payment ;  and  also  of  a  certain  other  sum  of  4L  4«.  5d. 
and  13Z.  2s.  lid.  for  expenses  of  process,  and  21.  8s.  7Jd.,  the  dues 
of  extracting  that  decree ;  as  by  the  said  decree,  remaining  in  the 
Court  of  Session  at  Edinburgh  aforesaid,  more  fully  appeared  ;  and 
that  such  decree  remained  in  full  force  and  wholly  unsatisfied ;  whereby 
the  defendant  became  liable  to  pay  to  the  plaintiffs  the  said  sums  of 
money,  so  decreed  to  be  paid  as  aforesaid,  together  with  such  interest 
as  aforesaid  on  the  said  sum  of  862.  7*.  4rf.,  according  to  the  said  decree, 
when  he,  the  defendant,  should  be  thereunto  afterwards  requested ; 
and  that  being  so  liable,  the  defendant,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  said  11th  of  December,  1888,  aforesaid,  promised 
the  plaintiffs  to  pay  them  the  said  sums  of  money,  so  decreed  to 
be  paid  as  aforesaid,  together  with  such  interest  as  aforesaid,  on 
request.  The  declaration  also  contained  a  count  upon  an  account 
stated. 

(1)  Dicey,  Conflict  of  Laws,  409 ;  Pembertoii  v.  hughes,  [1899]  1  Ch.  781 ; 
68  L.J.  Ch.  281,  C.  A. 

B.R.— VOL.  LVI.  86 


562  1840.     C.  P.     1  MAN.  &  G.  883—885.  Tr.r. 


Cowan  Pleas  :  first,  non  assumpsit ;  secondly,  the  Statute  of  Limitations ; 

Braidwood.    thirdly,  that  the  said  decree  was  not  made  and  pronounced  in  and  by 

the  said  Court  of  Session  in  and  concerning  the  said  action,  in  manner 
and  form  as  the  said  plaintiffs  had  above  in  the  first  count  on  that 
behalf  alleged, — concluding  to  the  country ;  fourthly,  to  the  first  count, 
that  he,  the  defendant,  was  not,  at  the  time  of  the  commencement  of 
the  said  action  in  the  first  count  of  the  declaration  mentioned,  or  at 
any  time  during  the  proceedings  in  the  said  Court  of  Session  in  that 
count  also  mentioned,  in  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  called  Scotland,  or  at  any  place  within  the 

[  *88±  ]  jurisdiction  of  the  said  Court  *in  which  the  said  action  was  so 
depending  as  aforesaid,  nor  was  he,  the  defendant,  at  any  time 
before  the  making  or  pronouncing  of  the  said  decree  in  the  first 
count  mentioned,  in  any  manner,  according  to  the  course  and 
practice  of  the  said  Court,  notified,  nor  did  he,  the  defendant,  then 
know  of  the  said  several  proceedings,  or  of  any  or  either  of  them, 
so  that  he,  the  defendant,  could  or  might  by  himself,  his  proctor, 
attorney,  or  other  agent  by  him  appointed  and  instructed  in  that 
behalf,  appear  or  plead,  or  in  any  way  defend  himself,  in  the  said 
action  then  depending  in  the  said  Court  at  the  instance  of  the 
plaintiffs,  against  the  defendant ;  nor  did  he,  the  defendant,  appear 
in  or  to  any  or  either  of  the  said  proceedings ;  whereby  the  said 
decree  so  made  and  pronounced  in  the  said  Court  was  and  is  contrary 
to  natural  justice,  and  wholly  inoperative  and  void  against  him, 
the  defendant,  and  all  remedy  thereon  for  the  said  several  sums  of 
money  for  which  the  said  decree  was  so  made  and  pronounced  as 
in  the  first  count  of  the  declaration  mentioned,  was  and  is  wholly 
lost  to  the  plaintiffs ;  and  he,  the  defendant,  hath  from  the  time  of 
pronouncing  the  said  decree  hitherto,  always  resisted  and  impeached 
the  said  decree  on  that  account,  and  they,  the  plaintiffs,  have  not 
ever  obtained  the  said  several  sums  of  money,  or  any  or  either  of 
them,  or  any  part  thereof,  which  it  is  alleged  in  the  first  count  of 
the  declaration  were  decreed  and  ordained  to  the  plaintiffs ;  and  the 
defendant,  in  fact,  further  says,  that  the  said  decree  so  being  contrary 
to  natural  justice,  and  wholly  inoperative  and  void,  still  remained 
wholly  unsatisfied,  and  without  force  or  virtue.     Verification. 

Replication  to  the  fourth  plea :  that  the  defendant  is  a  subject  of 
the  Queen,  and  was  born  within  that  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  called  Scotland,  and  for  a  long  time 
before  the  commencement  of  the  action  in  the  first  count  mentioned, 

[  *885  j       *was  resident  in  Scotland  aforesaid,  to  wit,  at  Edinburgh  there. 
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but  the  defendant,  before  and  at  the  times  of  the  issuing  of  the  Co  wan 
letters  of  arrestment,  and  of  the  issuing  of  the  summons  and  of  braidwood. 
the  making  of  the  citation  thereinafter  mentioned,  and  from  those 
times  continually  hitherto,  was  absent  and  forth  from  Scotland 
aforesaid ;  that  the  defendant,  then  being  so  absent  and  forth  from 
Scotland  aforesaid,  and  certain  persons,  that  is  to  say,  Mrs.  L. 
Warham,  otherwise  Braidwood,  and  John  A.  Campbell,  then 
being  indebted  to  the  defendant  in  a  large  sum,  to  wit,  100/. 
each,  they,  the  plaintiffs,  after  the  11th  November,  1825,  to  wit, 
on  the  28th  August,  1838,  for  the  purpose  of  giving  to  the  Court 
of  Session  jurisdiction  in  the  action  in  the  declaration  mentioned, 
caused  to  be  issued  against  the  defendant  letters  of  arrestment 
ad  fnndandiim  jurisdictionem,  and  then  by  virtue  of  the  said  letters, 
caused  arrestments  to  be  used  in  the  hands  of  the  said  Mrs.  L. 
Warham,  otherwise  Braidwood,  and  John  A.  Campbell,  as  then 
being  debtors  of  the  defendant  adfundandumjurisdietionem,  to  the 
said  Court  of  Session;  that  afterwards,  and  after  the  said  11th 
November,  1825,  to  wit,  on  the  30th  August,  1838,  the  plaintiffs 
issued  out  of  the  said  Court  of  Session,  in  the  said  action  in  the 
declaration  mentioned,  a  certain  summons  under  the  signet  of  our 
Lady  the  Queen,  in  the  words  and  figures  following;  that  is  to 
say,  and  (The  replication  then  set  out  the  summons  at  length, 
which  purported  to  have  been  issued  at  the  suit  of  the  plaintiffs, 
as  surviving  trustees  of  the  late  Colonel  Sir  Thomas  Ramsay  of 
Balmain,  Bart.  It  recited  a  bond  for  2,000/.,  dated  the  30th 
March,  1829,  given  to  the  trustees  by  one  William  Braidwood  and 
the  defendant,  and  claimed  a  balance  of  362.  7*.  4d.  to  be  due 
to  them  in  respect  of  interest  thereon  at  Whitsuntide,  1888,  and 
interest  on  such  balance  from  the  date  of  citation  until  payment 
and  costs,  and  also  interest  "  on  all  time  coming,"  on  the  *principal  [  *886  ] 
that  remained  unpaid.  The  replication  then  went  on  to  allege, 
that  the  said  summons  having  been  so  issued  as  aforesaid,  after- 
wards, to  wit,  on  the  said  30th  of  August,  1838,  by  virtue  of  the  said 
summons,  one  E.  C,  messenger-at-arms,  passed,  and  in  her  present 
Majesty's  name  and  authority  lawfully  summoned,  warned,  and 
charged  the  defendant,  then  being  absent  and  forth  of  Scotland  as 
aforesaid,  to  compear  before  the  Lords  of  Council  and  Session  at 
Edinburgh  aforesaid,  or  where  they  might  happen  to  be  for  the 
time,  upon  the  sixtieth  day  next  after  the  date  of  that  citation,  &c,  to 
answer  at  the  instance  of  the  plaintiffs  in  the  matter  libelled  in  the 
said  summons  in  all  points ;  and  the  defendant  then  being  absent 

36—2 
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Cowan       and  forth  of  Scotland  as  aforesaid,  afterwards,  to  wit,  on,  &c.,  in 
Bbaidwood.    pursuance  of  the  statute  of  the  6  Geo.  IV.  c.  120,  ss.  51  and  53  (which 

sections  were  set  out),  the  said  E.  C.  accordingly  delivered  a  copy 
of  the  said  summons  with  a  copy  of  citation,  in  virtue  and  to  the 
effect  aforesaid  thereto  subjoined,  for  the  defendant,  then  being 
absent  and  forth  of  Scotland  as  aforesaid,  at  the  Record  Office  of  the 
keeper  of  the  records  of  the  said  Court  of  Session,  within  the  general 
register  house  in  Edinburgh  aforesaid,  in  the  same  manner  as,  at 
the  passing  of  the  said  Act  of  Parliament,  was  practised  in  cases  of 
citation,  or  charge,  at  the  dwelling  house  of  a  party  not  personally 
apprehended ;  that  after  the  period  of  sixty  days  from  the  date  of 
the  citation  so  made,  and  from  the  delivery  of  the  said  copy  of  the 
said  summons,  with  the  said  copy  of  the  said  citation,  at  the  said 
Record  Office  as  aforesaid,  had  long  elapsed,  to  wit,  on,  &c.,  the 
decree  in  the  declaration  mentioned  was  made  and  pronounced  in 
the  said  Court  before  the  Lords  of  Council  and  Session  as  in  the 
declaration  also  mentioned.     The  decree  was  then  set  out,  bearing 
date  the  11th   December,  1838,  and  reciting  the  summons  and 
proceedings  thereon,' by  which  the  defendant  was  decerned  and 
[  *887  ]      *ordained  "  to  make  payment  to  the  pursuers  (plaintiffs)  as  sur- 
viving trustees  foresaid,  of  the  foresaid  86/.  7s.  4rf.  as  the  balance 
of  the  interest  upon  the  said  heritable  debt  due  at  the  term  of 
Whitsunday  then  last,  with   the  legal  interest  thereof,  from  the 
30th  August,  1838,  being  the  date  of  the  citation  following  on  the 
said  summons,  until  payment ;  and  also  to  make  payment  to  the 
pursuers,  as  trustees  aforesaid,  of  4/.  4s.  5d.,  being  the  legal  interest 
from  the  foresaid  23rd  of  October  to  the  term  of  Martinmas  last, 
of  1,623/.  lis.  2d.,  being  the  balance  of  the  said  heritable  debt 
owing  by  the  said  William  Braidwood  to  the  pursuers ;  and  also  of 
40/.  lis.  9d.  at  each  term  of  Whitsunday  and  Martinmas  there- 
after,  being  the  half-yearly  legal  interest   of   the  said  sum   of 
1,623/.  lis.  2d.  in  all  time  coming ;  and  likewise  to  make  payment 
to  the  pursuers,  as  trustees  aforesaid,  of  13/.  2s.  lid.  sterling  of 
expenses  of  process  as  taxed  by  the  auditor  of  Court,  together  with 
21.  3s.  7 id.  sterling,  being  the  dues  of  extracting  that  decree,"  <fcc.) 
The  replication  then  averred  that,  at  the  time  that  the  said  bond  in 
the  said  summons  and  decree  mentioned,  was  made  and  entered  into 
by  the  defendant,  to  wit,  on  &c,  he,  the  defendant,  was  resident 
in  Scotland  aforesaid,  where  the  said  bond  was  made  and  entered 
into  by  the  defendant,  who  then  had,  and  from  thence  continually 
has  had,  and  has,  certain  real  and  personal  estate  within  the  said 
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realm  of  Scotland ;  that  by  means  of  the  said  arrestments  so  caused       Cowan 

to  be  used,  and  the  said  summons  and  citation  done  and  performed,  bbaidwood. 

as  in  the  replication  aforesaid,  the  said  Court  of  Session  had  by 

the  law  of  Scotland  aforesaid,  and  by  force  of  the  said  Act  of 

Parliament,  jurisdiction  over  the  said  action ;  and  that  the  said 

decree  made  and  pronounced,  as  in  the  declaration  mentioned,  and 

in  the  replication  set  forth,  was  and  is,  by  the  law  of  Scotland 

aforesaid,  binding  on  the  defendant,  notwithstanding  the  defendant 

was  not  in  *Scotland  or  within  the  jurisdiction  of  the  said  Court,       ['*888  ] 

as  in  the  fourth  plea  was  mentioned,  and  notwithstanding  the  other 

allegations,  matters,  and  things  in  that  plea  appearing  ;  and  that  the 

several  sums  of  money  in  the  first  count  of  the  declaration  mentioned 

to  have  been  decreed  and  ordained  to  be  paid  to  the  plaintiffs,  were 

and  are  justly  and  truly  due  and  payable  by  the  defendant  to  the 

plaintiff,  in  manner  in  the  said  decree  appearing.     Verification. 

Special  demurrer  to  the  replication,  assigning  for  causes — that, 
although  the  defendant  had  in  his  said  fourth  plea,  alleged  certain 
matters  of  defence  to  the  cause  of  action  in  the  first  count  of  the 
declaration  mentioned,  which  he  contended  were  sufficient  to  defeat 
the  claim  of  the  plaintiffs  in  the  first  count  of  the  declaration 
mentioned,  yet  the  plaintiffs  had  not,  in  or  by  their  replication, 
confessed  and  avoided  the  said  several  grounds  of  defence,  nor  had 
they,  in  or  by  their  said  replication,  traversed  the  same,  but  on 
the  contrary  thereof  the  plaintiffs  had  admitted  the  said  several 
grounds  of  defence  particularly  mentioned  and  set  forth  in  the 
plea,  and  had  attempted  to  put  in  issue  facts  which  were  altogether 
immaterial  in  the  proceedings  of  this  cause ;  and  the  plaintiffs  had, 
in  their  said  replication,  set  out  therein  a  certain  decree  obtained 
in  the  Court  of  Session  in  Scotland,  which  decree,  for  any  thing 
that  appeared  in  the  replication,  was  another  and  different  decree 
than  that  set  forth  in  the  first  count  of  the  declaration  ;  that  it 
appeared,  in  and  by  the  pleadings  in  this  cause,  that  the  plaintiffs  had 
not  any  right  of  action  which  could  be  enforced  against  the  defendant 
by  the  laws  of  this  country ;  that  the  plaintiffs  had,  in  their  replication, 
departed  from  the  cause  of  action  in  the  first  count  of  the  declara- 
tion mentioned,  and  had  thereby  attempted  to  put  in  issue  another  and 
different  decree  than  that  declared  upon,  &c.     Joinder  in  demurrer. 

Ogle,  in  support  of  the  demurrer  :  r  88<n 

(Tindal,  Ch.  J. :  The  contest  will  be  upon  the  sufficiency  of  the 
plea.) 
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Cowan  Decrees  in  Scotch  Courts  stand  on  the  same  footing  as  other 
Bbaidwood.  foreign  judgments ;  and  where  a  judgment  of  a  foreign  Court  is 
contrary  to  natural  justice  and  common  sense,  it  may  be  disputed  in 
this  country,  without  resorting  to  the  Court  in  which  it  was  made, 
in  order  to  set  it  aside.  Here,  the  plea  which  is  not  demurred  to 
contains  an  allegation  that  the  decree  is  contrary  to  natural  justice. 

(Maulb,  J. :  Could  that  have  been  traversed  ?  As  I  read  the 
plea,  it  is  only  a  conclusion  of  law  from  the  facts  stated,  and  not 
an  allegation.) 

Assumpsit  will  lie  on  a  foreign  judgment  where  it  is  not  opposed  to 
natural  justice ;  but  where  it  is,  the  action  cannot  be  maintained. 
Thus,  in  Buchanan  v.  liucker  (l)  it  was  held,  that  no  action  will  lie 
on  a  foreign  judgment,  where  it  appears  on  the  face  of  it  that  the 
defendant  was  not  resident  within  the  jurisdiction  of  the  foreign 
Court,  neither  was  served  with  process,  nor  came  in  to  defend  the 
action,  although  such  judgment  may  have  been  obtained  according 
to  the  course  and  practice  of  the  Court. 

(Bosanqubt,  J. :  There  the  defendant  never  had  been  in  Tobago.) 

Here,  although  it  undoubtedly  is  stated  in  the  replication  that  the 
defendant  had  been  resident  in  Scotland,  yet  as  the  question  turns 
upon  the  plea,  it  nowhere  appears  upon  it  that  he  had  ever  been 
in  that  country. 

(Tindal,  Ch.  J. :  The  plea  does  not  allege  that  the  defendant  had 
never  been  in  Scotland,  but  only  that  he  was  not  there  during  the 
time  of  these  proceedings,  which  would  rather  lead  us  to  infer  that 
he  had  been  in  that  country.) 

In  Hall  v.  Odber  (2)  Lord  Ellenborough  says,  "  Judgments  in 
foreign  Courts  are  not  to  be  considered  upon  the  same  footing  as 
judgments  in  our  own  courts  of  record  ;  they  are  but  evidence  of 
[  *8y0  J  the  debt ;  *they  do  not  bar  or  stay  an  action  on  simple  contract  ; 
but  assumpsit  lies  on  them,  and  it  is  open  to  the  parties  to  enter 
into  the  question  of  their  irregularity.' '  And  Baylby,  J.  also 
observes,  "  This,  being  only  a  foreign  judgment,  did  not  extinguish 
or  merge  the  plaintiff's  simple  contract  debt,  which  can  only  be 
done  by  converting  it  into  a  debt  of  a  higher  nature ;  it  is  only 
evidence  of  the  debt."      Smith  v.  Ni colls  (a)  also  shows  that  you 

(1)  9  IX.  It.  531  (1  Camp.  63).  (3)  50  II.  B.  658  (5  Bing.  N.  C.  208 ; 

(2)  10  R.  K.  443  (11  East,  118).  7  Scott,  147). 
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may  dispute  the  validity  of  a  foreign  judgment.     Undoubtedly  the       Cowan 

Vice-Chancellor,  in  Martin  v.  Nicholk  (l),  held    that  a  foreign  rraidwood. 

judgment  cannot  be  questioned  in  the  English  Courts ;    but  his 

decision  was  expressly  overruled  in  Houlditch  v.  The  Marquess  of 

Donegal  (2),  where  it  was  held,  by  the  House  of  Lords,  that  the 

propriety  of  an  English  decree  might  be  questioned  in  a  suit  in 

the  Irish  Chancery  ;  and  the  judgment  of  the  Lord  Chancellor  in 

the  latter  case  was  afterwards  acknowledged  by  the  Vice-Chancellor 

to  be  correct  in  Price  v.  Dewhnrst  (3).    Douglas  v.  Foirest  (4),  which 

will  probably  be  relied  upon  by  the  other  side,  is  distinguishable 

from  the  present  case  in  several  respects.     There,  the  defendant's 

testator  not  only  was  born  in  Scotland,  and  was  resident  there  at 

the  time  that  the  debt  for  which  the  judgment  was  obtained  was 

contracted,  but  left  property  in  that  country.     The  sole  ground  on 

which  the  judgment  was  sought  to  be  impeached  was,  that  he  had 

quitted   Scotland  without  any  intention  of  returning  at  the  time 

that  the  proceedings  were  taken  against  him,  and  that  he  never 

had  notice  of  such  proceedings  beyond  being  summoned  by  the 

process  of  horning.     Best,  Ch.  J.,  in  delivering  the  judgment  of 

the  Court,  says,  "  We  confine  our  judgment  to  a  case  *  where  the       [  *89i  ] 

party  owed  allegiance  to  the  country  in  which  the  judgments  are 

given  against  him,  from  being  born  in  it,  and  by  the  laws  of  which 

country  his  property  was,  at  the  time  these  judgments  were  given, 

protected ;  and  where  the  debts  were  contracted  in  the  country  in 

which  the  judgments  were  given,  whilst  the  debtor  resided  in  it." 

(Maule,  J. :  A  decree  of  a  Court  of  competent  jurisdiction  must 
be  presumed  not  to  be  against  natural  justice.  Should  not  the 
defendant  have  disclosed  in  his  plea  the  facts  requisite  to  render 
the  decree  invalid  ?) 

It  was  incumbent  on  the  plaintiff,  in  his  replication,  to  set  out  the 
facts  which  show  the  decree  to  be  good. 

(Tindal,  Ch.  J. :  We  think  that  you  ought  to  have  shown  in 
your  plea  that  the  decree  was  bad ;  but  this  you  have  not  done, 
for  you  have  abstained  from  making  several  necessary  allegations.) 

The  defendant  was  not  in  Scotland  when  the  debt  was  contracted. 

(1)  3  Sim.  458.  (3)  42  R.  R.  176  (8  Sim.  302). 

(2)  37  R.  R.  181  (8  Bligh  (N.  S.)  (4)  29  R.  R.695  (4Bing.686;  1  Moo. 
301).                                                                 &  p.  663). 


568  1840.     C.  P.     1  MAN.  &  G.  891—892.  [r.r. 


Oowaw  (Tindal,  Ch.  J. :    Although  that  was  one  of  the  circumstances 

Braidwood.    relied  on  in  Douglas  v.  Forrest,  it  is  to  be  considered  whether  that 

fact  is  absolutely  necessary  to  the  validity  of  the  decree.) 

In  Douglas  v.  Forrest  advocates  were  called  to  prove  the  Scotch 
law,  of  which  this  Court  cannot  take  judicial  notice:  Male  v. 
Roberts  (l) . 

(Maulb,  J.:  If  your  plea  ought  to  contain  a  direct  allegation 
that  the  defendant  did  not  know  of  these  proceedings,  I  do  not 
think  it  contains  such  an  allegation.  You  have  not  negatived  all 
the  ingredients  necessary  to  be  denied  in  order  to  show  that  the 
decree  is  contrary  to  natural  justice. 

Tindal,  Ch.  J. :  The  process  of  horning  is  abolished  by  the 
6  Geo.  IV.  c.  120,  s.  51,  which  makes  other  provision  for  the  citation 
and  service  of  persons  "  forth  of  Scotland,"  by  a  delivery  of  a  copy 
[  *892  ]  of  the  process  at  the  Record  Office.  That  statute  *shows  that 
decrees  are  made  against  Scotchmen  who  are  not  resident  in  that 
country.) 

Here,  it  does  not  appear  that  the  course  directed  by  that  statute 
has  been  pursued. 

(Tindal,  Ch.  J. :  Then  why  do  you  not  go  to  Scotland  and  dispute 
the  correctness  of  the  proceedings  there  ?) 

It  is  submitted  that  that  may  be  done  in  this  country. 

(Maulb,  J. :  Even  if  that  be  so,  it  is  not  necessary  for  the  plaintiff 
in  his  declaration  to  show  the  correctness  of  the  proceedings  :  it  is 
for  you  to  set  forth  their  incorrectness  in  your  plea.) 

The  plea  is  sufficient ;  for  it  is  only  requisite  for  the  defendant  to  show 
that  no  implied  promise  upon  the  decree  arose  in  this  country. 

Rawlinson,  contra,  was  stopped  by  the  Court. 

Tindal,  Ch.  J. : 

It  appears  to  me,  that  the  fourth  plea  is  insufficient,  and  that  it 
leads  in  effect  to  a  rehearing  of  the  case  of  Douglas  v.  Forrest.  The 
declaration  sets  out  a  decree  of  the  Court  of  Session  in  Scotland ; 

(1)  6  R.  B.  823  (3  Esp.  N.  P.  0.  Taunt.  34;  Cltgg  v.  Levy,  3  Camp. 
163).      And    see    Murt    v.    Kaye,    4       166;  Millar  v.  Utinrick,  4  Camp.  155. 
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and  we  must  suppose  it  to  be  free  from  objection,  the  form  being  Cowan 
that  which  has  obtained  from  the  earliest  times.  The  only  question  braidwood. 
is,  whether  sufficient  appears  on  the  plea  to  show  that  the  decree 
is  not  binding  upon  the  defendant  ?  He  ought  to  have  introduced 
into  the  plea  allegations  which  would  have  brought  this  case 
within  those  decisions  in  which  parties  have  been  held  not  to  be 
affected  by  foreign  judgments  obtained  against  them  in  their 
absence.  But  here  there  is  no  statement  that  the  defendant  was 
not  resident  in  Scotland,  or  that  he  was  not  subject  to  the  laws  of 
that  country  during  the  time  that  these  proceedings  were  had  against 
him  ;  neither  is  there  any  such  allegation  as  that  which  formed 
matter  of  strong  observation  in  Douglas  v.  Forrest,  namely,  that 
he  had  no  property  in  Scotland ;  for  if  he  had,  it  is  reasonable  to 
suppose  that  some  one  would  have  appeared  for  him.  Again,  there 
is  no  statement,  *that  the  defendant  had  no  knowledge  or  notice  [  *893  ] 
of  the  proceedings.  It  is  averred,  in  a  very  technical  and  artificial 
manner,  that  they  were  not  notified  to  him,  "according  to  the 
course  and  practice  of  the  Court."  That  may  mean  that  he  had 
no  such  notice,  as  he  ought  in  strictness  to  have  had ;  but  it  is 
very  far  from  alleging  that  he  had  not  notice  of  the  proceedings. 
Then  the  plea  goes  on  to  state  that  he  did  not  know  of  the  pro- 
ceedings so  that  he  might,  "  by  himself,  his  proctor,  attorney,  or 
other  agent  by  him  appointed  and  instructed  in  that  behalf,  appear 
or  plead,  or  in  any  way  defend  himself  in  the  said  action," — still 
leaving  it  open  that  he  might  have  had  notice,  so  as  to  enable  him 
to  apply  to  the  Court.  It  seems  to  me,  that  this  plea,  which  ought 
to  have  been  good  in  omnibus,  is  deficient  in  these  important 
particulars,  and  consequently,  it  is  unnecessary  to  consider  the 
replication,  as  our  judgment  must  be  for  the  plaintiff,  upon  the 
insufficiency  of  the  plea. 

Bosanquet,  J. : 

I  also  think  that  this  plea  is  insufficient.  The  declaration  is 
framed  in  the  usual  way.  It  is  not  necessary  to  introduce  into 
it  any  circumstances  to  show  that  the  decree  on  which  the  action 
is  founded,  is  available  in  this  country.  The  plea  states  that  the 
decree  is  contrary  to  natural  justice,  and,  therefore,  inoperative 
and  void.  This  is  not  traversable,  being  only  a  conclusion  drawn 
from  the  matters  of  fact  previously  alleged  in  the  plea  (l).     Then, 

(1)   Vide  LurasY.  Nocfalh,  29  R.  R.      627;  7   Bligh  (N.  S.)  140;  and  see  5 
721  (10  Bing.  159;   3  Moore  &  Scott,      Man.  &  Ry.  468,  ».)• 
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Cowan  what  are  the  grounds  set  forth  to  lead  us  to  this  conclusion  ? 
Braidwood.  They  are,  that  the  defendant  at  the  time  of  the  commencement 
of  the  suit  in  which  the  decree  was  pronounced,  or  during  its 
progress,  was  not  in  Scotland.  The  plea  does  not  allege  that  the 
defendant  was  not  born  or  domiciled  in  Scotland,  or  that  he  had 
[  *8M  ]  not  property  there ;  nor  does  it  *negative  any  of  those  circum- 
stances which  were  adverted  to  in  Douglas  v.  Foment,  as  being 
necessary  to  give  validity  to  the  decree.  Neither  does  it  state 
that  he  had  no  notice  of  the  proceedings.  The  words  used  seem 
rather  to  lead  to  the  inference,  that  he  had  notice,  but  not  in  the 
regular  way.  The  plea  goes  on  to  allege,  that  he  did  not  know  of 
the  proceedings,  so  that  he  might  appear  and  defend  himself  in 
person,  or  by  attorney  or  agent.  But  this  is  a  very  qualified 
allegation.  If  the  defendant  meant  to  deny  that  he  knew  of  the 
proceedings,  he  should  have  averred  that  fact  in  a  different  manner. 
It  therefore  seems  to  me,  that  the  plea  is  deficient,  and  that  the 
defendant  is  not  warranted  in  the  conclusion  which  he  draws,  that 
the  decree  is  contrary  to  natural  justice. 

Coltman,  J. : 

Unless  the  previous  statements  in  the  plea  show  that  such  is  the 
fact,  the  allegation  introduced  by  way  of  conclusion,  that  the 
decree  is  contrary  to  natural  justice  is  insufficient,  and,  in  reality, 
amounts  to  nothing.  It  is  consistent  with  this  plea,  that  the 
defendant  was  domiciled  in  Scotland,  and  that  he  had  sufficient 
notice  of  the  proceedings  so  as  to  satisfy  the  justice  of  the  case, 
though  they  may  not  have  been  notified  to  him  according  to  the 
strict  rule  of  the  Court.  It  may  be  true,  that  he  had  no  knowledge 
of  the  proceedings  (although  that  is  stated  in  a  very  qualified 
manner),  and  yet  they  may,  if  he  was  domiciled  in  Scotland,  be 
perfectly  consonant  to  natural  justice.  It  appears  to  me,  that  the 
party  is  bound  to  make  out  his  defence  in  omnibus,  and  that  this 
plea  is  an  insufficient  answer  to  a  declaration  which  is  prima  facie 
good. 

Maule,  J. : 

The  declaration,  being  in  the  ordinary  form,  is  sufficient,  and 

the  plea  ought  to  have  disclosed  something  in  answer  to  it.     The 

[  »895  ]      answer  suggested  by  *this  plea  is,  that  the  decree  mentioned  in 

the  declaration   is  void ;    but,   in    order   to   establish    that,   the 

defendant  ought  to  have  alleged  circumstances  showing  either  that 
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the  decree  was  not  binding  in  Scotland ;  or  that  he  ought  not  to  Cowan 
be  bound  by  it  here,  such  decree  being  contrary  to  natural  justice ;  braidwood. 
as  in  Buchanan  v.  Rucker.  The  defendant  has  not  attempted 
to  set  up  the  former  proposition,  and  has  failed  in  establishing  the 
latter.  The  Courts  at  Westminster,  in  sustaining  decrees  of  foreign 
Courts  against  absent  persons,  have  decided,  that,  in  their  judg- 
ment, a  decree  may  not  be  contrary  to  natural  justice,  although 
made  against  a  party  who  is  absent,  for  absence  alone  is  not 
sufficient  to  invalidate  the  proceedings.  Here,  there  is  a  declara- 
tion in  assumpsit,  founded  on  a  good  consideration,  namely,  a 
decree  of  the  Scotch  Court ;  and  the  plea,  in  order  to  be  an  answer 
to  it,  should  show  that  under  no  circumstances  can  the  decree 
be  good.  I  am  of  opinion,  with  the  rest  of  the  Court,  that  this 
plea  is  bad.  In  coming  to  that  conclusion,  we  do  not  trench  upon 
the  law  laid  down  in  Buchanan  v.  Rucker;  we  merely  say,  in 
accordance  with  the  ordinary  rule  of  law,  that,  where  the  declara- 
tion is  good  upon  the  face  of  it,  the  plea  should  disclose  something 
to  show  that  it  is  otherwise. 

Judgment  for  the  plaintiffs  (l). 

Ogle  applied  to  amend,  but  the  Court  refused  to  give  him 
leave  to  do  so,  nothing  being  suggested  to  induce  a  belief  that  the 
defendant  had  any  merits. 


F.  A.  MAGNAY  v.  KNIGHT.  mo. 

(I  Man.  &  G.  944—955  ;  S.  C.  2  Scott,  N.  B.  64 ;  1  Drink.  13 ;  4  Jur.  1088.)  ^^-J- 

Where  a  plaintiff  closes  his  case  without  its  appearing  that  there  is  any         [  ^44  ] 
written  contract  relating  to  the  subject-matter  of  the  action,  the  defendant, 
if  he  means  to  set  up  that  there  is  such  a  contract,  must  produce  it, 
properly  stamped,  so  as  to  be  receivable  in  evidence;  and  it  makes  no 
difference  that  the  plaintiff  has  had  notice  to  produce  the  document. 

A  misstatement,  by  one  of  the  plaintiffs  witnesses,  on  a  matter  foreign 
to  the  question  at  issue  between  the  parties,  is  no  ground  for  a  new  trial. 

Assumpsit  for  work  and  labour — for  fixtures  goods  and  chattels 
sold  and  delivered — for  money  paid — and  upon  an  account  stated. 

Pleas:  first,  non  assumjmt,  except  as  to  15/.  19s.  Id.  *and  40Z.       [*945] 

(1)  Si  lex  actui  formam  dat,  inspi-  bratur.     Hertius,  de  collisione  legum, 

ciendus  est  locus  actus,  non  domicilii,  s.    10,   pi.   126  ;  and   see    ibvl.    148, 

non  rei  sitae  ;  id  est,  si  de  solemnitati-  8.  59;  CEuvres  de  Cochin,  torn.  i.  72, 

bus  quaeratur.  si  de  loco,  de  tempore,  torn.  iii.  26,  torn.  v.  697  ;  (Euvres  de 

de  modo  actus,  ejus  loci  habenda  est  Dnguesseau,  torn.  iv.  637,  722  ;  2  Man. 

ratio  ubi  actus  sive  negotium  cele-  &  By.  581,  n..  j89,  n. 
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Magnay      respectively   parcel,   &c.     Secondly,   a  set-off,   except   as   to  the 

mm 

Knight.  15i.  19*.  7tf.  and  the  40/.,  for  goods  sold  and  delivered,  for  money 
lent,  for  money  paid,  for  money  had  and  received,  and  upon  an 
account  stated.  Thirdly,  as  to  the  15/.  19s.  7d.,  payment  and 
acceptance  in  satisfaction  before  action  brought.  Fourthly,  as  to 
the  40/.,  payment  into  Court. 

Eeplication,  to  the  first  plea,  similiter;  to  the  second,  mm 
indebitatus ;  to  the  third,  that  the  plaintiff  admits  the  payment  and 
acceptance  of  the  15/.  19s.  Id.,  and  that  as  to  that  sum  he  is 
satisfied ;  to  the  fourth,  that  the  plaintiff  accepts  the  sum  paid 
in,  and  prays  judgment  for  his  costs. 

The  first  item  in  the  plaintiff's  particulars  of  demand  was,  a 
sum  of  500/.  as  the  amount  of  two  years'  salary,  from  the  1st  of 
June,  1834,  at  250/.  per  annum.  This  was  followed  by  several 
disbursements,  making  a  total  of  891/.  4s.,  the  plaintiff  claiming 
a  balance  of  230/.  15s.  lltf.  The  defendant's  particulars  of 
set-off  claimed  644/.  8s.  6tf.,  for  sums  paid  and  books  sold  to  the 
plaintiff. 

At  the  trial,  before  Tindal,  Ch.  J.,  at  the  London  sittings,  after 
Michaelmas  Term,  1838,  the  following  facts  appeared  : 

The  plaintiff  had  been  a  clerk  in  the  counting-house  of  the 
defendant,  an  extensive  bookseller  and  publisher,  under  the  following 
circumstances  :  In  May,  1834,  an  agreement  in  writing  was  entered 
into  between  Alderman  Magnay,  the  brother  of  the  plaintiff,  and 
the  defendant,  in  contemplation  of  a  partnership  between  them. 
It  formed  part  of  this  preliminary  arrangement,  that  the  plaintiff 
should  enter  the  defendant's  counting-house  as  a  clerk,  at  a  salary 
to  be  afterwards  fixed  ;  and  accordingly  he  entered  the  defendant's 
[  *hg  ]  service  in  July,  1834,  *and  continued  therein  until  the  1st  of 
July,  1836.  The  agreement,  under  which  Alderman  Magnay  had 
advanced  10,000/.  to  the  defendant,  was  put  an  end  to  in  November, 
1834,  and  the  10,000/.  was  repaid  in  1835,  but  with  interest  only 
(according  to  the  evidence  of  the  alderman  at  the  trial)  from  the 
time  at  which  the  agreement  had  been  rescinded.  On  the  part 
of  the  plaintiff  it  was  proved  by  the  alderman  that  in  July,  1835, 
the  defendant  proposed  to  him  that  the  plaintiff's  salary  should 
be  calculated  at  250/.  per  annum,  and  that  he  assented  to  this 
I)roposal  on  behalf  of  his  brother.  Upon  cross-examination  the 
alderman  was  asked  whether  there  was  not  an  agreement  in 
writing  relating  to  the  plaintiff's  services ;  and  he  at  last  admitted 
that    the    memorandum    signed    as    the    basis    of    the    intended 
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partnership  might  contain  a  stipulation  that  the  plaintiff  should  be      Maonay 
employed.     The  witness  had   been  served  with  a  subpoena  duces      knight. 
tecum,  and  notice  had  been  given  to  the  attorney  of  the  plaintiff, 
to  produce   this   document;    but  it   was  not  forthcoming  at  the 
trial. 

On  the  part  of  the  defendant,  the  attorney  who  prepared  the 
memorandum  in  question,  stated  that  it  contained  a  clause  for 
employing  the  plaintiff  in  the  defendant's  counting-house;  and 
that  the  memorandum  was  not  stamped,  and  was  silent  as  to  the 
amount  of  salary.  It  was  submitted  to  the  learned  Judge  that 
as  the  contract  for  the  plaintiff's  service  was  in  writing,  the 
plaintiff  was  bound  to  produce  it ;  and  that,  not  being  stamped, 
it  could  not  be  read ;  and  that,  therefore,  whether  produced  or 
not,  the  plaintiff  must  be  nonsuited.  The  learned  Judge  refused 
to  nonsuit  the  plaintiff,  but  reserved  the  point ;  and  the  jury 
found  a  verdict  for  the  plaintiff,  damages  170/.,  upon  the  footing 
of  the  plaintiff's  being  entitled  to  a  salary  of  250/.  per  year 
from  the  commencement  of  his'  services.  The  learned  Judge, 
♦upon  the  application  of  the  plaintiff,  certified  for  a  special  [  *9*7  ] 
jury. 

In  the  following  Term  M.  D.  Hill  obtained  a  rule  nisi  for  leave 
to  enter  a  nonsuit,  on  the  point  reserved,  or  for  a  new  trial,  on  the 
ground  of  surprise,  the  statement  made  by  Mr.  Alderman  Magnay, 
as  to  his  having  received  no  interest  upon  the  10,000/.  until  after 
the  determination  of  the  negotiation  for  the  partnership,  having, 
it  was  stated,  turned  out  to  be  unfounded. 

Wilde,  Solicitor-General,  and  Whateley  now  showed  cause  : 

There  is  no  ground  for  the  application,  either  for  a  nonsuit  or  for 
a  new  trial. 

Upon  the  first  point,  it  is  submitted  that  the  plaintiff  was  not 
bound  to  produce  the  memorandum  of  May,  1884.  When  the 
plaintiff  closed  his  case  he  had  proved  enough  to  entitle  himself  to 
a  verdict,  by  evidence  of  a  parol  agreement  to  pay  him  a  salary 
of  250/.  a  year;  and  no  distinct  evidence  had  been  given  of  the 
existence  of  any  written  memorandum  with  respect  to  the  plaintiff's 
services  and  salary,  until  it  was  set  up  by  the  defendant ;  who,  if 
he  meant  to  avail  himself  of  the  circumstance  of  there  being  a 
written  agreement  relating  to  the  plaintiff's  services,  was  bound  to 
produce  the  document,  and  in  such  a  state  as  to  render  it  legally 
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Magnay  receivable  in  evidence.  The  plaintiff  was  not  a  party  to  the  agree- 
Knight.  nient,  intended  to  be  set  up,  as  signed  in  May,  1834;  and,  for 
anything  which  appeared  at  the  trial,  he  may  have  been  an  entire 
stranger  to  the  contents  of  that  agreement,  at  the  time  it  was 
signed.  It  did  not  appear  that  his  brother  had  any  authority  to 
enter  into  such  an  agreement  on  his  part,  neither  was  it  shown 
that  it  had  been  ever  acted  upon. 
[  *948  ]  With  respect  to  that  part  of  the  rule  which  relates  to  *a  new 

trial,  on  the  ground  of  surprise,  it  is  a  sufficient  answer,  that  the 
mistake  of  the  witness,  in  asserting  that  he  had  received  no  interest 
for  the  advances  made  by  him  during  the  continuance  of  a  negotia- 
tion for  a  partnership,  formed  no  part  of  the  matters  in  question 
between  the  parties  to  the  suit. 

M.  D.  Hill  and  Hay  ward  in  support  of  the  rule : 

It  is  clear  that  the  services  of  the  plaintiff  took  place  under  a 
written  agreement,  made  between  Alderman  Magnay  and  the 
defendant,  to  which  the  plaintiff  afterwards  became  a  party. 

(Tindal,  Gh.  J. :  You  must  not  consider  it  as  conceded  that  there 
was  an  agreement  between  the  plaintiff  and  Alderman  Magnay  and 
the  defendant.  There  was  undoubtedly  an  agreement  between  the 
two  latter ;  but  what  evidence  was  there  that  Alderman  Magnay 
was  authorised  by  the  plaintiff  to  enter  into  an  agreement  that  he 
would  serve  the  defendant  ?  You  want  the  authority  of  the  plaintiff 
to  bind  him  by  that  agreement.) 

The  point  as  to  the  absence  of  authority  was  not  made  at  the  trial. 
Alderman  Magnay  did  not  pretend  that  he  had  entered  into  the 
negotiation  without  the  plaintiff's  knowledge.  Even  supposing 
the  latter  not  to  have  known  of  the  written  agreement,  that  is 
immaterial;  for  the  written  agreement  was  merely  the  mode 
adopted  by  Alderman  Magnay  of  executing  his  authority.  It  is 
clear  that  the  plaintiff  either  authorised  the  making  of  the  agree- 
ment, or  recognised  it  afterwards.  When  that  which  took  place 
corresponds  so  exactly  with  that  which  was  provided  for,  the 
inference  is  irresistible  that  the  parties  were  acting  under  the 
written  agreement. 

(Tindal,  Ch.  J. :  Upon  the  evidence,  as  given  before  me,  would 
an  action  have  lain  against  the  plaintiff  for  not  going  into  the 
defendant's  employment  ? 
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Bosanqubt,  J. :  It  is  usual  to  introduce  a  clause  into  partnership  Magnay 
deeds  providing  for  *the  bringing  in  of  the  sons  of  the  partners ;  knight. 
but  such  a  stipulation  is  not  binding  on  the  former.)  [  *9*9  J 

All  that  is  done  is  consistent  with  the  written  agreement,  and  there 
is  no  proof  that  it  was  ever  put  an  end  to  ;  and  that  being  so,  the 
question  is,  who  was  bound  to  produce  it?  Here,  the  agent  who 
made  it  was  called  by  the  plaintiff  as  a  witness.  If  he  had  not 
shown  a  most  singular  deficiency  of  memory,  he  would  have  proved 
the  existence  of  the  agreement ;  and  the  Court  will  not  establish 
the  rule,  that  because  such  agent  could  not,  or  rather  did  not 
choose  to,  recollect  the  agreement,  the  onus  of  producing  it  was 
thrown  upon  the  defendant.  The  case  was  not  one  of  surprise ;  for 
the  plaintiff  had  had  notice  to  produce  the  agreement,  and  his 
brother  had  been  served  with  a  subpoena  duces  tecum ;  which  dis- 
tinguishes this  case  from  several  of  the  authorities  upon  the 
subject. 

(Tindal,  Ch.  J. :  So  far  as  the  evidence  on  the  part  of  the 
plaintiff  went,  there  was  a  complete  blank  with  respect  to  this 
agreement.  The  question  is,  whether  the  defendant,  if  he  wished 
to  avail  himself  of  the  agreement,  was  not  bound  to  produce  it.) 

In  WJdtford  v.  Tutin  (l),  the  plaintiff  had  been  employed  as  secretary 

to  the  committee  of  a  charitable  society,  pursuant  to  a  resolution 

entered  in  the  book  of  the  committee,  of  which,  during  his  service, 

he  had  had  the  care.     The  society  being  afterwards  dissolved,  the 

plaintiff  sued  some  of  the  members  of  the  committee  for  his  salary. 

It  was  held,  that  he  ought  to  produce  the  book  containing  the 

resolution  under  which  he  was  engaged.      Tindal,  Gh.  J.,  there 

says,  "  It  has  been  further  urged  that  the  plaintiff  is  no  party  to 

the  resolution,  which  was  entered  into  before  his  appointment  as 

secretary.      But  if  the  plaintiff  accepted  the  situation,  and   the 

benefit  attached  to  it,  in  pursuance  of  this  resolution,  he  is  *bound       [  *950  ] 

by  it  although  not  a  party;  just  as  one  who  takes  a  benefit  under 

a  deed  is  bound  by  it,  though  not  a  party  :  Litt.  s.  874/ '     So  here, 

even  supposing  that  the  plaintiff  did  not  authorise  the  agreement 

at  the  time  when  it  was  made,  yet  if  the  fair  inference  from  the 

evidence  is,  that  he  entered  into  the  defendant's  employment  under 

that  agreement,  he  thereby  adopted  it,  and  became  bound  by  it. 

He  should  therefore  have  produced  it  at  the  trial. 

(1)  10  Bing.  395 ;  4  Moore  &  Scott,  166. 
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Magnay  With  respect  to  the  second  branch  of  the  rule,  that  for  a  new 
Knight,  trial,  on  the  ground  of  surprise,  it  is  said  that  the  statement  of 
Alderman  Magnay,  with  regard  to  his  not  having  received  interest 
on  the  sum  advanced  by  him  previously  to  the  negotiation  for  a 
partnership  being  put  an  end  to,  was  immaterial  to  the  question  at 
issue  between  these  parties.  That  statement,  however,  is  most 
important  to  show  the  inaccuracy  of  the  witness ;  and  no  plaintiff 
ought  to  be  allowed  to  recover  upon  the  testimony  of  a  witness  who 
makes  such  a  gross  misstatement. 

(Tindal,  Ch.  J. :  The  plaintiff's  case  did  not  rest  entirely  on  the 
evidence  of  Alderman  Magnay.  Another  witness  spoke  to  a  paper 
in  the  handwriting  of  the  defendant,  in  which  the  defendant's 
salary  was  set  down  at  2502.  a  year.) 

Tindal,  Ch.  J. : 

This  is  an  application,  either  for  a  nonsuit  or  for  a  new  trial. 
The  ground  on  which  the  defendant  seeks  to  enter  a  nonsuit  is, 
that  there  was  a  written  contract  relating  to  the  services  for  which 
the  action  is  brought,  but  that  it  was  not  produced,  and  the  case 
rested  upon  parol  testimony  of  the  services.  The  first  question  is, 
whose  evidence  was  the  written  contract,  and  on  whom  the  omt$ 
lay  of  producing  it  ?  On  the  part  of  the  plaintiff,  his  brother  was 
called,  who  proved  the  services,  and  also  spoke  to  a  conversation 
[  *95i  ]  with  the  defendant,  in  which  the  latter  admitted  that  25(M.  *a  year 
would  be  a  fair  remuneration  for  those  services.  So  far  was  the 
defendant  (according  to  the  brother's  evidence)  from  disputing  that 
the  plaintiff  was  entitled  to  that  sum,  that  he  left  it  to  the  witness 
to  say  whether  the  plaintiff  should  not  have  a  larger  salary.  The 
case  did  not  rest  solely  on  the  testimony  of  the  brother;  for  a 
document  was  produced  in  the  handwriting  of  the  defendant,  in 
which  250/.  was  stated  to  be  the  salary  payable  to  the  plaintiff. 
The  brother  was  cross-examined  at  great  length,  in  order  to  obtain 
from  him  an  admission  that  there  was  an  agreement  in  writing 
relating  to  the  plaintiff's  employment;  but  he  denied  that  there 
was  any  such  agreement.  The  plaintiff's  case  then  closed  without 
anything  appearing,  to  show  that  there  was  a  written  agreement. 
Was  the  defendant  at  that  time  in  a  condition  to  call  for  a  nonsuit, 
or  did  he  do  so  ?  On  the  contrary,  he  produced  a  paper  purporting 
to  be  an  agreement,  which  was  unstamped.  How  could  I  allow 
that  paper  to  go  to  the  jury  ?    I  could  no  more  do  it  for  the  defendant 
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than  I  could  have  done  it  for  the  plaintiff,  if  he  had  attempted  Magnay 
to  put  it  in  evidence.  Stevens  v.  Pinney  (l)  was  a  case  almost  pre-  knioht. 
cisely  similar  to  the  present.  There,  in  an  action  on  the  common 
counts  for  work  and  labour,  it  was  held,  that  the  plaintiff,  having 
established  his  case  by  other  evidence,  was  not  precluded  from 
recovering  by  the  defendant's  proving  the  existence  of  an  unstamped 
agreement.  Dallas,  J.  there  said  (2),  "  It  is  clear  that  if  it  had 
appeared,  as  part  of  the  plaintiff's  case,  that  there  was  an  agree- 
ment in  writing  regulating  the  price  and  terms  of  the  work  to  be 
performed,  he  must  have  produced  it ;  and  when  produced,  it  could 
not  have  been  received  in  evidence,  being  unstamped;  and  the 
plaintiff  then  must  have  been  nonsuited.  *The  plaintiff,  however,  [  *9°2  J 
had  made  out  his  case  ;  but  it  appeared  in  the  course  of  the  evidence 
of  one  of  the  witnesses  for  the  defendant,  that  there  was  a  written 
agreement.  Now,  in  proving  the  existence  of  the  written  agree- 
ment, it  turned  out  to  be  unstamped,  and  therefore  inadmissible  in 
evidence,  and,  consequently,  not  amounting  to  an  agreement ;  the 
evidence  only  goes  to  show  that  a  paper,  not  properly  stamped,  is 
in  existence."  That  judgment  is  directly  applicable  to  thk  case 
before  us. 

Then,  it  is  said,  that  the  defendant  is  entitled  to  a  new  trial  on 
the  ground  of  surprise,  the  plaintiff's  brother  having  made  a 
statement  which  was  not  founded  in  fact.  If  that  statement  had 
related  to  the  matter  in  dispute  between  those  parties,  it  would 
have  been  only  proper  that  the  defendant  should  have  had  an 
opportunity  of  setting  it  right.  But  it  had  nothing  to  do  with  the 
subject-matter  of  the  present  action  ;  and  it  would  be  too  much  to 
say,  because  an  inaccurate  answer  is  given  to  a  question  asked  by 
the  counsel,  which  is  wholly  beside  the  question  to  be  tried,  that 
there  ought  to  be  a  new  trial.  It  appears  to  me  that  substantial 
justice  has  been  done  between  these  parties,  and  that  this  rule 
should  be  discharged. 

Bosanqubt,  J. : 

I  am  of  opinion  that  there  is  no  ground  in  this  case  either  for  a 
nonsuit  or  for  a  new  trial.  The  first  question  is,  whether  the 
plaintiff  was  bound  to  produce  the  written  agreement.  He  proved, 
by  parol  testimony,  a  prima  facie  case,  both  as  to  the  services  and 
as  to  the  amount  of  remuneration  ;  and  the  defendant  failed  in  the 
cross-examination  of  the  plaintiff's  witness  to  show  that  there  was 

(1)  8  Taunt.  327;  2  B.  Moore,  349.  (2)  8  Taunt.  329. 
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Magnat  any  agreement  in  writing.  The  defendant  then  produced  a  docu- 
Knioht.  nient,  under  which,  as  he  alleged,  the  services  were  performed. 
[  *953  ]  According  to  the  decisions,  he  was  bound  to  *put  in  the  document, 
properly  stamped,  as  part  of  his  case.  In  addition  to  Stevens  v. 
Pinney,  which  has  been  already  cited  by  my  Lord  Chief  Justice, 
Reed  v.  Deere  (l),  is  a  direct  authority  ;  Littledale,  J.  there  says, 
"  If  a  plaintiff  gets  through  his  case  without  giving  the  defendant 
any  opportunity  of  mentioning  the  written  agreement,  the  latter 
must  produce  it ;  and  he  cannot  avail  himself  of  it  unless  it  be 
duly  stamped."  So  also,  in  Rex  v.  The  Inhabitants  of  Padstow  (2), 
on  the  trial  of  an  appeal  against  an  order  of  removal,  the  respon- 
dents having  proved,  by  parol,  the  renting  of  two  fields  in  the 
appellant  parish  at  15Z.  a  year,  and  an  occupation  and  payment 
of  the  rent  for  a  whole  year,  the  appellants  gave  in  evidence  that 
the  contract  for  taking  the  two  fields  was  reduced  into  writing; 
it  was  held  that  it  lay  upon  the  latter  to  produce  the  written 
contract.  Parke,  J.  there  says,  "  The  rule  is  very  clearly  settled, 
that  if  it  comes  out,  on  the  cross-examination  of  the  plaintiff's 
witnesses,  that  there  is  a  written  instrument,  he  must  produce 
it ;  but  if  he  makes  out  a  prima  facie  case  without  showing  that 
there  was  any  written  contract,  the  other  party,  if  he  relies  on 
that  written  contract,  must  produce  it."  It  is  not  necessary  to 
enter  into  the  question  of  authority,  or  to  consider  how  far  the 
plaintiff  was  a  party  to  the  agreement.  It  is  very  common  to 
introduce  into  partnerships  a  stipulation  that  the  partners  shall  be 
at  liberty  to  introduce  a  relative  into  the  concern ;  but  such  a 
clause  does  not  give  the  latter  a  right  to  insist  on  being  so  employed. 
With  respect  to  the  mis-statement  made  by  the  plaintiff's  witness, 
as  it  was  on  a  matter  quite  foreign  to  the  question  in  issue  between 
the  parties,  it  clearly  furnishes  no  ground  for  granting  a  new 
trial. 

[  954  ]         COLTMAN,  J. : 

I  am  of  opinion  that  this  rule  should  be  discharged.  When 
a  defendant  considers  a  contract  material,  he  ought  to  get  it 
stamped :  should  he  not  do  so,  he  runs  the  risk  of  the  plaintiff 
making  out  his  case  without  it.  It  has  been  sought  to  establish  a 
distinction  here,  on  the  ground  that  if  the  plaintiff's  witness  had 
admitted  the  truth,  the  existence  of  the  agreement  would  have 
appeared  during  the  plaintiff's  case;   but  it  is  not  advisable  to 

(1)  31  R.  B.  190  (7  B.  &  C.  261).        (2)  4  B.  &  Ad.  208;  1  Nev.  &  Man.  9. 
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introduce  exceptions  to  a  rule  which  is  most  reasonable  in  itself,      Maonay 
and  which  is  found  to  be  convenient  in  practice.  Knight. 

With  respect  to  the  second  point,  the  plaintiff's  witness  seems  to 
have  made  a  great  mistake ;  but  that  was  on  a  matter  foreign  to 
the  issue,  and  which  was  not  likely  to  have  weighed  with  the  jury. 
If  the  consequence  had  been  that  they  had  given  excessive  damages, 
I  should  have  been  disposed  to  grant  a  new  trial ;  but  that  does 
not  appear  to  have  been  the  case. 

Maule,  J. : 

The  plaintiff  concluded  his  case  without  its  appearing  that  there 
was  a  written  agreement  between  the  parties.  There  are  numerous 
cases  to  show  that  if  a  plaintiff  does  so,  and  the  defendant  means 
to  set  up  that  there  is  an  agreement  in  writing,  he  must  produce 
it.  It  has  been  sought  to  distinguish  this  case  from  some  of  the 
authorities  which  have  been  cited,  on  the  ground  that  here  a  notice 
to  produce  the  document  was  given  to  the  plaintiff;  but  that 
appears  to  me  to  introduce  no  material  distinction.  Moreover, 
here  the  agreement  seems  not  to  have  been  between  the  plaintiff 
and  the  defendant,  but  between  the  latter  and  the  brother  of  the 
plaintiff,  and  consequently  it  was  not  binding  on  the  plaintiff,  and 
there  was  no  necessity  for  him  to  give  it  in  evidence. 

As    regards    the    second    ground,   namely,   the    mis-statement 

♦alleged  to  have  been  made  by  the  plaintiff's  witness,  I  do  not       [  *955  ] 

think  that  it  furnishes  any  reason  for  setting  the  verdict  aside.     It 

would  throw  great  uncertainty  on  verdicts  if  motions  for  new  trials 

were  encouraged  on  the  ground  that  a  fact  has  been  mis-stated, 

which  may  have  had  some  effect,  by  way  of  prejudice,  upon  the 

jury. 

Rule  discharged. 


BAIRD    v.    ROBERTSON.  1840. 

(1  Man.  &  G.  981—986.)  

A  dispute  having  arisen  as  to  whether  the  plaintiff  was  entitled,  in  L  J 
respect  of  200  shares,  to  be  registered  as  a  shareholder  in  a  railway 
company,  it  was  arranged,  between  him  and  the  Company,  that  he  should 
deposit  400/.  on  account  of  such  shares  with  the  defendant,  who  was  at  that 
time  the  secretary  of  the  Company,  which  sum  was  to  be  repaid  if  the 
plaintiff  failed  to  make  out  his  claim.  The  following  minute  of  the 
transaction  was  made  by  the  defendant : 

"  26th  April,  1838,  E.  C.  E.  Company.  Memorandum.— Mr.  J.  B.  has 
deposited  with  me1  the  sum  of  400/.  on  account  of  200  shares,  for  which  he 
claims  to  be  registered,  on  condition  that  Mr.  B.  is  to  accept  back  the 

87—2 
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Baird  money  so  deposited  if  he  cannot  substantiate,  to  the  satisfaction  of  the 

r.  board  of  directors,  his  claim  to  be  registered  for  the  same."    (Signed) 

Robertson.  «  j,  C.  R.,  secretary." 

The  400/.  being  paid  to  the  defendant  in  a  cheque,  the  defendant  paid  it 
into  his  bankers,  on  his  private  account.  The  defendant  quitted  the 
employment  of  the  Company  in  February,  1839.  The  plaintiff  never  was 
registered  in  the  books  of  the  Company  as  a  shareholder : 

Held,  first,  that  the  action,  which  was  an  action  of  assumpsit  for  money 
had  and  received,  and  which  was  not  commenced  until  more  than  two  years 
after  the  money  was  so  deposited,  was  rightly  brought  against  the 
defendant;  and,  secondly,  that  the  plaintiff  was  entitled  to  recover  the 
400/.  without  showing  that  he  ever  attempted  to  substantiate  his  claim  to 
be  registered  as  a  shareholder. 

Semble,  that  the  plaintiff  might  have  immediately  abandoned  his  claim  to 
be  registered,  and  have  sued  for  the  money. 

Assumpsit,  for  money  had  and  received  by  the  defendant  for  tbe 
use  of  the  plaintiff,  for  interest,  and  upon  an  account  stated. 

Pleas :  first,  non  assumpsit ;  secondly,  as  to  4001.  parcel  &c,  that 
the  defendant,  before  the  commencement  of  the  suit,  to  wit,  on  &c. 
at  the  request  of  the  plaintiff,  paid  to  the  Eastern  Counties  Railway 
Company,  the  sum  of  400Z.  for  the  plaintiff;  and  that  the  said 
payment  was  so  made  as  aforesaid  as,  and  it  was  then  agreed 
between  and  by  the  plaintiff  and  the  defendant  respectively,  that 
such  payment  should  be  considered  to  be,  and  the  same  was  then 
accepted  by  the  plaintiff,  in  full  satisfaction  and  discharge  of  the 
said  sum  of  400/.,  parcel,  &c.  in  the  introductory  part  of  that  plea 
mentioned,  and  of  all  damages  and  cause  of  action  in  respect 
thereof.  Verification. 
[  982  J  The  plaintiff  joined  issue  on  the  first  plea,  and  took  issue  upon 

the  allegation  of  payment  of  the  4001.  &c,  in  the  second  plea,  on 
which  issue  was  joined. 

At  the  trial  before  Tindal,  Ch.  J.  at  the  London  sittings  after 
last  Trinity  Term  the  following  facts  appeared. 

The  plaintiff,  a  merchant  at  Liverpool,  had  purchased  some 
shares  in  the  Eastern  Counties  Railway  Company  of  a  Mr.  Wright, 
in  respect  of  which  he  claimed  to  be  registered  as  a  shareholder  in 
that  Company.  Some  question  having  arisen  as  to  whether  he 
was  entitled  to  be  so  registered,  the  plaintiff  proposed  to  deposit 
4001.  with  the  defendant,  who  was  at  that  time  secretary  to  the 
Company,  which  sum  was  to  be  repaid  if  the  plaintiff  failed  to  make 
out  his  claim.  This  proposition  wasagreed  to  by  the  Company ;  and 
thereupon  the  plaintiff  addressed  the  following  letter  to  the  defendant. 

"  Sib, — In  reference  to  my  claim  for  shares  in  the  E.  C.  R.,  it 
is  expressly  understood  by  me  that  I  am  to  receive  back  the  money 
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which  is  now  to  be  deposited  with  you  for  the  same,  unless  I  can  Baird 
substantiate  my  claim  to  your  satisfaction.  Mr.  Wright  gives  the  Robertson. 
following  explanation  respecting  his  shares.  He  paid  1001.,  the 
^deposit  on  100  shares,  to  the  Manchester  and  Liverpool  district 
bank  here  on  the  2nd  of  April,  1836 ;  which  shares  are  part  of 
those  I  claim.  The  bank  receipt  was  handed  to  me,  but  it  is  for 
the  present  mislaid.  He  had  another  100  shares  for  which  100/. 
deposit  was  remitted  to  yourself  on  a  draft  on  Messrs.  Prescott, 
Grote  &  Company,  8th  March,  1886.  In  these  I  have  no  interest. 
With  best,  &c. 

"  (Signed)         J.  Baibd." 

The  defendant  made  the  following  minute  of  the  transaction  : 

"26th  April,  1888,  £.  C.  R.  Company.  Memorandum.— Mr.  [983] 
James  Baird  has  deposited  with  me  the  sum  of  4001.  on  account 
of  200  shares,  for  which  he  claims  to  be  registered,  on  condition 
that  Mr.  Baird  is  to  accept  back  the  money  so  deposited,  if  he 
cannot  substantiate,  to  the  satisfaction  of  the  board  of  directors, 
his  claim  to  be  registered  for  the  same. 

"  (Signed)         J.  C.  Robertson,  SecV 

At  the  time  that  this  memorandum  was  made,  a  cheque  for  the 
4002.  was  handed  to  the  defendant,  who  paid  it  into  his  bankers, 
where  it  was  carried  to  his  private  account. 

The  defendant  left  the  employment  of  the  Company  in  February, 
1839,  and  towards  the  close  of  that  year  a  Mr.  Johnson,  an 
accountant,  was  called  in  to  investigate  its  affairs.  In  December 
Mr.  Johnson  wrote  to  the  defendant,  for  information  on  several 
matters  connected  with  his  late  employment  as  secretary  to  the 
Company.  The  defendant's  reply,  dated  the  24th  of  December, 
1889,  contained  the  following  passage.  "  To  your  second  enquiry, 
by  which  I  am  asked  to  state, — whether  any  money  has  been  paid 
to  me  on  any  account  whatever,  either  in  trust  or  otherwise,  for 
the  Company,  that  has  not  been  entered  in  their  books, — I  have  to 
say,  in  answer,  that  to  the  best  of  my  recollection,  knowledge,  and 
belief,  the  only  sum,  falling  under  this  description,  is  one  of  400Z. 
which  was  deposited  with  me  by  a  person  whose  name  I  forget,  on 
account  of  a  Mr.  Baird,  as  in  trust  for  him  on  the  one  part,  and 
the  Company  on  the  other,  to  abide  a  certain  event,  which  is  stated, 
I  believe,  distinctly  enough,  in  a  memorandum  signed  by  Mr. 
Baird's  agent  and  myself,  and  filed  among  the  Company's  papers. 
If  you  will  send  me  a  copy  of  that  memorandum, — for  I  have  not 
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bairp        one  myself, — and  there  is  any  thing  which  it  leaves  unexplained, 

Robertson.    I  shall  gladly  supply  the  defect." 

[  984  ]  It  was  stated  by  the  present  secretary  of  the  Company,  that  it 

did  not  appear  from  the  Company's  books,  that  the  4002.  had  ever 

been  paid  by  the  defendant  to  the  Company,  or  that  the  plaintiff 

had  been  registered  as  a  shareholder. 

The  attorneys  for  the  plaintiff  made  an  application  in  writing  to 
the  defendant  for  the  money  before  they  commenced  the  action. 

For  the  defendant,  who  called  no  witnesses,  it  was  contended; 
first,  that  the  defendant  being  merely  an  agent  of  the  Railway 
Company  in  the  transaction,  the  plaintiff  should  have  brought  his 
action  against  the  Company ;  and  secondly,  that  supposing  the 
defendant  to  be  a  stakeholder,  the  event  was  not  shown  to  have 
happened  on  which  the  plaintiff  was  to  receive  back  his  400L,  no 
evidence  having  been  given  that  any  investigation  ever  took  place 
as  to  whether  the  plaintiff  was  entitled  to  be  registered  as  a 
shareholder  in  the  Company. 

The  Lord  Chief  Justice  told  the  jury  that  he  considered  that 
the  400Z.  had  been  deposited  with  the  defendant  in  his  individual 
character ;  and  that  it  appeared  from  the  defendant's  letter  of  the 
24th  of  December,  1889,  that  he  looked  upon  himself  as  a  stake- 
holder between  the  plaintiff  and  the  Railway  Company ;  and  his 
Lordship  gave  it  as  his  opinion  that  the  plaintiff  was  entitled  to 
recover. 

The  jury  having  found  their  verdict  for  the  plaintiff,  damages 
4007., 

Talfourd,  Serjt.  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection  : 

Two  questions  arose  in  this  case,  first,  whether  the  action  was 
rightly  brought  against  the  defendants,  or  whether  the  plaintiff 
should  not  have  sued  the  Company ;  and  secondly,  supposing  the 
[  *98;>  ]  action  to  be  properly  brought  against  the  defendant,  *whether  the 
event  had  happened  which  entitled  the  plaintiff  to  maintain  an 
action  at  all.  With  respect  to  the  first  point,  it  is  evident  from  the 
defendant's  letter,  that  he  considered  that  he  was  liable  to  account 
to  the  Company  for  the  4007. ;  for  he  supplied  the  information 
which  he  gave  respecting  it,  in  answer  to  an  inquiry  as  to  whether 
any  money  had  been  paid  to  him  "  either  in  trust  or  otherwise,  for 
the  Company,  which  had  not  been  entered  in  their  books."  There 
can  be  no  doubt  that  the  Company  would  have  been  entitled  to 
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recover  this  money  from  the  defendant.     The  memorandum,  made       baird 
at  the  time,  shows  clearly  that  the  4001.  were  not  deposited  with    Robertson. 
him  in  his  individual  character;  for  it  is  headed  "  E.  C.  B.  Com- 
pany," and  the  defendant  signs  it,  expressly,  in  his  capacity  of 
secretary. 

Secondly,  supposing  the  defendant  to  have  been  a  stakeholder, 
there  was  no  evidence  that  the  contingency  had  happened  on  which 
the  money  was  to  be  returned  to  the  plaintiff. 

(Tikdal,  Ch.  J. :  I  think  that  there  was  some  evidence  that  it 
had  happened.  The  present  secretary  proved  that  the  plaintiff 
was  not  registered  for  any  shares.  After  a  lapse  of  two  years,  it 
is  to  be  presumed  that  the  plaintiff  never  substantiated  to  the 
satisfaction  of  the  directors  his  claim  to  be  registered  as  a  share- 
holder in  the  Company.  Surely  a  period  of  two  years  is  a 
sufficiently  long  interval.  What  is  to  become  of  this  money  ?  The 
defendant  is  no  longer  in  the  employment  of  the  Company. 

Maulb,  J. :  The  condition  on  which  the  money  was  deposited 
with  the  defendant,  was  in  the  plaintiff's  favour — he  had  a  right 
to  abandon  it  the  next  day  if  he  thought  that  he  could  not  establish 
his  claim  to  be  registered. 

Bosanquet,  J. :  When  the  plaintiff  demands  the  money,  does  he 
not  abandon  that  claim  ?) 

In  Wilkinson  v.  Godefroy  (l)  the  plaintiff  agreed  *to  pay  A.  25Z.  if       [  *986  ] 

he  performed  certain  work  to  the  satisfaction  of  a  referee,  and  that 

a  cheque  should  be  deposited  with  the  defendant,  to  be  handed  to 

B.  if  the  work  succeeded,  and,  if  not,  to  be  returned  to  the  plaintiffs. 

The  cheque  was  deposited  with  the  defendant,  who  presented  it, 

and  obtained  cash  for  it.     Afterwards  the  referee  disapproved  of 

the  work;  but  no  declaration  by  him  was  communicated  to  the 

defendant.     It  was  held  that  the  action  was  brought  prematurely 

in  respect  of  the  alleged  failure  of  the  experiment. 

(Maulb,  J. :  Here,  there  was  an  application  made  to  the  defen- 
dant for  the  money  by  the  plaintiff's  attorneys  before  the  action 
was  commenced.) 

Tindal,  Ch.  J. : 
What  would   the  Company  have  said  if   an  action  for  money 

(1)  48  K.  E.  581  19  Ad.  &  El.  536). 
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BtrtD  had  an«l  rtirehvd  Lid  i*en  commenced  against  them?  Prima 
LoBDt?*>y.  /*i*'i'  this  w^s  a  receipt;  of  the  40W.  by  the  defendant  in  his 
individ i£kl  character ;  if  he  wanted  to  show  that  it  was  otherwise, 
he  should  have  produced  evidence.  The  plaintiff,  by  bringing  the 
action,  says,  I  <dTe  up  the  condition  on  which  the  money  was 
deposited:  and  no  o ejection  appears  to  have  been  made  by  the 
Company  to  his  doinj  so. 

The  rest  of  the  Cockt  concurred. 

Rule  refused. 


V"0  STEIN  KELLER  r.  XEWTOX. 

Jtatf  7. 
(1  Scott,  X.  B.  14S— 151 :  S.C.9LJ.  (X.  S.)  C.  P.  262;  8  Dowl.  P.  C.  579  ; 

f  148  3  9  Car.  4  P.  313 ;  6  Man.  k  G.  30,  n.) 

A  commission  for  the  examination  of  witnesses  abroad  under  the 
1  Will.  IV.  c.  22.  5. 4  [1\  issued  under  a  Judge's  order  which  neither  named 
the  commissioners  nor  the  time,  place,  or  manner  of  examination :  The  Court 
set  aside  a  verdict  which  had  been  influenced  by  the  evidence  so  obtained. 

Qtovrt  whether  a  party  who  does  not  join  in  the  commission  is  entitled 
to  notice  of  the  several  proceedings  under  it,  or  to  cross-examine  the 
witnesses. 

This  was  an  action  of  assumpsit  for  the  non-delivery  of  a 
quantity  of  spelter  pursuant  to  a  special  contract.  The  defendant 
pleaded — first,  that  he  was  induced  to  enter  into  the  contract  by 
and  through  the  fraud  and  covin  of  the  plaintiff ;  secondly,  that 
the  defendant  was  prevented  from  performing  the  contract  by  the 
plaintiff's  fraud. 

At  the  trial  before  Tindal,  Ch.  J.,  at  the  sittings  at  Guildhall 
after  Michaelmas  Term,  1838,  the  defendant  offered  in  evidence 
depositions  taken  under  a  commission  for  the  examination  of 
witnesses  at  Hamburgh,  pursuant  to  an  order  of  the  Lord  Chief 
Justice.  It  appeared,  that,  the  commission  having  been  obtained, 
the  usual  application  had  been  made  to  the  plaintiff  to  join  in 
it.  He  however  declined  to  do  so ;  and  the  defendant,  without  giving 
him  any  further  notice,  proceeded  to  examine  his  witnesses  under 
the  commission. 

The  order  under  which  the  commission  issued  was  dated  the 
22nd  December,  1887,  and  was  as  follows : 

"  I  order  that  this  cause  be  made  a  remanet  to  the  sittings 
after  next  Hilary  Term,  the  defendant  depositing  in  the  hands  of 

(1)  Repealed  46  &  47  Vict.  c.  49,  s.  3.  See  nowB.  S.  C,  Ord.  XXXVII.  r.  5.— 
A.  (\ 
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the  Prothonotary  certain  wine-warrants,  to  abide  the  event  of  the 
cause.  And  I  further  order  that  a  commission  issue  for  the 
examination  on  interrogatories  of  witnesses  on  behalf  of  the 
defendant  resident  at  Hamburgh  and  elsewhere;  the  defendant 
paying  the  costs  (if  any)  occasioned  by  such  postponement.' ' 

On  the  part  of  the  plaintiff,  it  was  objected  that  these  *ex  parte 
depositions  came  upon  him  by  surprise  and  ought  not  to  be 
received :  it  was  suggested,  that,  by  reason  of  certain  proceedings 
in  equity  between  the  parties,  and  from  certain  correspondence 
which  had  taken  place,  the  plaintiff  was  induced  to  believe  that 
the  commission  had  been  abandoned;  and  it  was  insisted,  that, 
by  the  practice  of  the  Court,  the  opposite  party  was  entitled  to 
notice  of  every  proceeding  under  a  commission,  so  as  to  enable 
him  to  cross-examine,  whether  he  joined  in  the  commission  or  not. 
His  Lordship  allowed  the  depositions  to  be  read. 

A  verdict  was  found  for  the  plaintiff,  damages  500Z. 

Bompa8,  Serjt.,  in  the  following  Term,  obtained  a  rule  nisi  for 
a  new  trial  on  payment  of  costs  by  the  plaintiff,  on  the  ground  that 
the  verdict  would  have  been  considerably  larger  but  for  the  evidence 
obtained  under  the  commission  which  had  been  so  irregularly 
taken  out. 

F.  Kelly  and  Martin  now  showed  cause : 

There  is  no  authority  to  show  that  a  party  who  does  not  join  in  a 
commission  is  entitled  to  any  notice  of  the  several  steps  taken 
under  it:  nor,  when  once  the  rule  or  order  for  it  is  obtained,  has 
he  a  right  to  speculate  upon  the  chance  of  its  being  abandoned. 

(Tindal,  Ch.  J. :  Is  it  not  usual  to  give  the  opposite  party  a 
copy  of  the  interrogatories,  to  enable  him  to  cross-examine  the 
witnesses  ?) 

Not  unless  he  joins  in  the  commission :  where  he  declines  to 
participate  in  the  expense  he  is  not  entitled  to  the  benefit  of  the 
commission. 

(Tindal,  Ch.  J. :  I  always  have  understood  the  practice  to  be, 
that,  if  one  party  obtains  a  commission,  and  the  other  joins  in  it, 
the  latter  is  entitled  to  examine  his  own  witnesses ;  but  that  he 
may  cross-examine  his  opponent's  witnesses  without  joining ;  and 
I  find  a  case  of  Brydgcs  v.  Fisher  (l),  where  the  plaintiff  seems  to 

(1)  1  Scott,  48<3. 
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[  *151  1 


have  cross-examined  the  witnesses  though  he  did  not  join  in  the 
commission :  if  the  practice  be  otherwise,  I  must  *say  I  think  it 
very  unreasonable.  In  equity,  the  party  certainly  has  notice  of 
every  step.) 

That  is  because  the  proceeding  is  in  the  form  of  a  suit. 

Bompas,  Serjt.,  in  support  of  his  rule  : 

It  is  of  the  utmost  importance  to  the  administration  of  justice 
that  commissions  for  examining  witnesses  should  be  fairly  dealt 
with.  The  order  under  which  this  commission  issued  is  deficient 
and  irregular  in  all  respects :  it  should  have  contained  the  names 
of  the  parties  before  whom  the  examination  was  to  take  place: 
Doe  d.  Thom  v.  Phillips  (l) ;  and  the  Court  or  the  Judge  should 
order  the  time  and  place   of    examination:    1   Will.  IV.  c.  22, 

S.   4  (2). 

Tindal,  Ch.  J. : 

It  appears  to  me  that  the  commission  under  which  these 
examinations  have  been  taken  issued  without  any  proper  authority 
from  the  Court.  It  is  impossible,  I  think,  to  read  my  order 
without  seeing  that  it  was  intended  that  the  cause  should  be  tried 
at  the  sittings  after  Hilary  Term,  1888 :  and  that  being  the  only 
order  authorizing  the  issuing  of  a  commission,  it  is  an  implied 
condition  that  it  should  be  returned  before  that  time ;  whereas 
this  commission  was  not  returned  until  November  *following.  The 
practice  upon  the  subject  seems  to  be  involved  in  some  obscurity : 
but,  as  far  as  we  can  learn,  it  is  usual  to  insert  in  the  rule  or  order, 
a  power  for  the  opposite  party  to  cross-examine.  The  commission 
in  this  case  having  issued  without  due  authority,  we  are  bound  to 


(1)  1  Dowl.  56. 

(2)  Which  enacts,  that  "it  shall  be 
lawful  to  and  for  each  of  the  Courts 
at  Westminster,  &c,  and  the  several 
Judges  thereof,  in  every  action  de- 
pending in  such  Court,  upon  the 
application  of  any  of  the  parties  to 
such  suit,  to  order  the  examination  on 
oath,  upon  interrogatories  or  otherwise, 
before  the  Master  or  Prothonotary  of 
the  said  Court,  or  other  person  or 
persons  to  be  named  in  such  order,  of 
any  witnesses  within  the  jurisdiction 
of  the  Court  where  the  action  shall  be 
depending,  or  to  order  a  commission 


to  issue  for  the  examination  of 
witnesses  on  oath  at  any  place  or 
places  out  of  such  jurisdiction,  by 
interrogatories  or  otherwise,  and  by 
the  same  or  any  subsequent  order  or 
orders,  to  give  all  such  directions 
touching  the  time,  place,  and  manner 
of  such  examination,  as  well  within 
the  jurisdiction  of  the  Court  wherein 
the  action  shall  be  depending  as 
without,  and  all  other  matters  and 
circumstances  connected  with  such 
examinations  as  may  appear  reasonable 
and  just." 
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set  it  aside  and  grant  a  new  trial;  but  I  think  justice  will  be 
attained  by  ordering  that  the  plaintiff  shall  have  the  costs  of  the 
first  trial  if  he  succeeds  on  the  second. 
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BOSANQUET,  J.  : 

I  am  of  the  same  opinion.  The  commission  having  issued  with- 
out competent  authority,  the  verdict  must  be  set  aside.  As  it 
purported  to  have  issued  under  the  seal  of  the  Court,  the  Lord 
Chief  Justice  could  not  at  the  trial  have  dealt  with  it  otherwise 
than  he  did.  Looking  at  the  statute,  the  commission  was  clearly 
unwarranted  by  the  order;  and  I  think  the  plaintiff  might 
reasonably  have  supposed  that  it  would  not  be  proceeded  with. 


The  rest  of  the  Court  concurring — 


Rule  absolute  accordingly. 


IN   THE   EXCHEQUER  CHAMBER. 


WEIGHT  v.  CROOKES. 

(1  Scott,  N.  B.  685—700.) 

In  an  action  on  the  case  for  false  representations  on  the  sale  of  a  ship, 
whereby  she  was  classed  lower  in  Lloyd's  books  than  she  would  have  been 
had  she  been  built  of  the  materials  described:  Held,  that,  although  the 
sale  took  place  under  a  written  contract  minutely  setting  forth  the  build 
and  dimensions  of  the  vessel  (but  omitting  all  mention  of  the  materials), 
the  plaintiff  was  at  liberty  to  give  in  evidence  verbal  statements  and 
declarations  made  by  the  defendant  touching  the  ship  pending  the  negotia- 
tions for  the  purchase,  and  before  the  written  contract  was  entered  into, 
amounting  to  a  warranty  that  her  frame  was  of  a  particular  description  of 
timber. 

Such  representations  having  been  made  by  an  agent  without  any  express 
authority  from  the  defendant:  Held,  that  the  Judge  was  warranted  in 
leaving  it  to  the  jury  to  infer  from  the  subsequent  conduct  of  the  defendant 
— ex.  gr.  from  his  not  having  repudiated  the  warranty  when  apprised  of  it 
— that  he  was  privy  to,  or  impliedly  assented  to  the  misrepresentations  of 
his  agent. 

This  was  an  action  on  the  case  for  a  false  representation  upon 
the  sale  of  a  ship. 

The  declaration  stated  that  the  plaintiff  and  one  Thomas  Todd, 
since  deceased,  theretofore,  and  in  the  lifetime  of  the  said  Thomas 
Todd,  to  wit,  on  the  7th  November,  1885,  at  the  request  of  the 
defendant,  bargained   with  him  to  buy  of  him  the  defendant  a 


1840. 
Dec.  7. 

[685  ] 
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Weight       certain  ship  at  and  for  a  certain  price  or  sum  of  money,  to  wit,  the 
Obookes.     sum  of  4,500/.,  and  the  defendant,  then  well  knowing  the  frame  of 
the  said  ship  not  to  be  of  English  and  African  oak,  and  of  those 
.  woods  only,  by  then  falsely  and  fraudulently  representing  the  frame 
of  the  said  ship  to  be  of  English  and  African  oak,  and  of  those 
woods  only,  then  falsely,  fraudulently,  and  deceitfully  sold  the  said 
ship  to  the  plaintiff  and  the  said  Thomas  Todd  at  and  for  a  certain 
sum  of  money,  to  wit,  the  sum  of  4,500/.,  to  be  therefore  paid  by 
the  plaintiff  and  the  said  Thomas  Todd,  since  deceased,  to  the 
defendant,  and  which  was  then  accordingly  paid  for  the  same; 
whereas,  in  truth  and  in  fact,  the  frame  of  the  said  ship  which  was 
so  as  aforesaid  sold  by  the  defendant  to  the  plaintiff  and  the  said 
Thomas  Todd,  was  not  of  English  and  African  oak,  and  of  those 
woods  or  of  either  of  them  only  ;  but,  on  the  contrary,  a  large  part 
thereof,  to  wit,  one  fourth  part  of  the  said  frame,  was  of  a  certain 
other  wood,  to  wit,  of  American  oak:  And  the  plaintiff  averred, 
that  the  defendant,  by  means  of  the  premises,  on  the  day  and  year 
aforesaid,  falsely  and  fraudulently  deceived  the  plaintiff  and  the 
said  Thomas  Todd  in  the  sale  of  the  said  ship  as  aforesaid ;  by 
means  whereof  the  said  ship  was  of  much  less  value  than  if  the 
[  »686  ]      frame  had  been  of  English  and  African  oak,  and  of  those  *  woods 
only,  to  wit,  to  the  amount  of  2,000/. ;  whereby  and  by  means  of 
which  several  premises  the  plaintiff  and  the  said  Thomas  Todd,  in 
the  lifetime  of  the  said  Thomas  Todd,  and  the  plaintiff  since  the 
death  of  the  said  Thomas  Todd,  had  been  prevented  from  using  and 
employing,   and   disposing  of  and    selling    the  said   ship   in  so 
beneficial  and  advantageous  a  manner  as  they  might  or  otherwise 
would  have  done,  if  the  frame  of  the  said  ship  had  been  of  English 
and  African  oak,  and  of  those  woods  only ;  and  thereby  also  the 
plaintiff  had  lost  and  been  deprived  of  the  use,  benefit,  and  enjoy- 
ment of  the  said  last-mentioned  sum  of  money ;  and  the  plaintiff, 
since  the  death  of  the  said  Thomas  Todd,  had  been  and  was  by 
means  of  the  premises  otherwise  greatly  injured :  to  the  plaintiff's 
damage  of  2,000/.,  and  thereupon  he  brought  suit,  &c. 

The  defendant  pleaded — first,  not  guilty — secondly,  that  the  said 
ship  was  sold  to  the  plaintiff  and  the  said  Thomas  Todd  as  in  the 
declaration  mentioned,  after  the  plaintiff  and  the  said  Thomas  Todd 
had  had  full  opportunity  to  inspect  and  examine,  and  had  in  fact 
inspected  and  examined  the  same  ;  and  that  the  said  ship  was  not 
sold  to  the  plaintiff  and  the  said  Thomas  Todd  by  the  said  repre- 
sentations, or  any  part  thereof,  in  the  declaration  mentioned,  in 
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manner  and  form  as  the  plaintiff  had  complained — concluding  to      Wright 
the  country.     Issues  thereon.  Crookks. 

At  the  trial  before  Tindal,  Gh.  J.,  at  the  sittings  in  London  after 
Trinity  Term,  1889,  the  counsel  for  the  plaintiff  below,  to  maintain 
and  prove  the  said  issues  on  his  part,  gave  in  evidence  that  one 
Henry  Wright,  as  the  agent  for  his  son,  the  defendant  below,  on  the 
7th  November,  1885,  made  an  agreement  in  writing  with  the  plaintiff 
and  his  then  partner  Thomas  Todd  for  the  sale  of  the  said  ship,  as 
follows : 

"This  witnesses  that  I  have  this  day  sold  to  Messrs.  Thomas 
Todd  &  Co.,  merchants,  London,  my  son's  new  *ship,  William  [  *687  ] 
Watson  at  present  master,  lately  arrived  in  this  port  from  New- 
castle, built  by  him,  square  stern,  with  a  flush  deck  and  poop ;  her 
length  102  feet,  4  in. ;  her  breadth  at  the  broadest  part  27  feet, 
9  in. ;  her  height  between  decks  6  feet,  9  in.;  admeasurement, 
849  tons,  ||f  parts  of  a  ton ;  with  bust  head.  And  I  hereby  also 
agree  to  supply  her  with  three  boats  of  usual  size,  and  a  lower 
studding-sail,  and  to  be  at  the  expense  of  repairing  an  anchor  which 
has  been  injured,  or  any  injury  the  ship  may  have  sustained  in 
consequence,  for  the  consideration  of  4,5002." 

Two  bills  of  exchange,  dated  the  7th  November,  1885,  drawn  by 
the  said  Henry  Wright  upon  and  accepted  by  the  said  plaintiff  and 
the  said  Thomas  Todd,  for  1,125/.  each,  and  a  cheque  dated  the 
11th  November,  1885,  drawn  by  the  said  plaintiff  and  the  said 
Thomas  Todd,  for  2,225/.,  payable  to  the  said  Henry  Wright,  which 
had  been  paid  to  the  said  Henry  Wright  as  the  price  of  the  said 
ship,  were  then  given  in  evidence. 

The  counsel  for  the  plaintiff  then  gave  in  evidence  a  certificate  of 
the  defendant,  the  builder  of  the  ship,  made  for  the  purpose  of 
procuring  a  registry,  dated  the  12th  November,  1885,  signed  by  the 
defendant,  as  follows : 

"  This  is  to  certify,  that  I  have  built  at  my  yard  at  Newcastle- 
upon-Tyne,  in  the  present  year,  1885,  a  new  ship,  whereof  William 
Watson  is  at  present  master;  that  she  is  a  square-sterned  ship, 
with  a  flush  deck,  and  three  masts ;  that  her  length  from  the  fore 
part  of  the  main  stem  to  the  after  part  of  the  stern-post  aloft,  is 
102  feet,  4  inches  ;  that  her  breadth  at  the  broadest  part,  above  the 
main  wales,  is  27  feet,  9  inches ;  her  height  between  decks  is  6  feet, 
9  inches ;  and  admeasures  349  tons  and  f  J  parts  of  a  ton ;  has  a 
male  bust  head,  but  no  galleries ;  and  Thomas  Todd  and  William 
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wbioht      Crookes,  trading  under  the  firm  of  Thomas  Todd  &  Co.,  at  110, 


Cbookes.      Fenchurch  Street,  London,  merchants,  *and  James  Field,  of  No.  17, 
[  *688  ]      York  Street  East,  Commercial  Road,  master  mariner,  are  the  first 
purchasers  thereof." 

The  counsel  for  the  plaintiff  below  then  gave  in  evidence  a  letter 
from  the  plaintiff  below  to  the  defendant  below,  dated,  London, 
21st  September,  1886,  and  the  answer  to  it,  from  the  defendant 
below  to  the  plaintiff  below,  dated  the  26th  September,  1886,  as 
follows : 

"  London,  21st  Sept.,  1836. 

"  Sir, — Having  by  accident  on  a  late  occasion  turned  to  Lloyd's 
Register,  we  found  to  our  surprise  that  the  Planter  is  put  upon  the 
first  letter  for  only  seven  years.  The  London  surveyors  are  of 
opinion  that  the  frame  is  not  composed  of  all  English  and  African 
oak  ;  which  is  contrary  to  what  your  father  stated  to  be  the  case. 
We  shall  therefore  be  obliged  to  you  to  enable  us  to  apprise  them 
of  their  mistake,  which  they  promise  shall  be  rectified  immediately. 

"Todd  &  Co." 

11  To  Mr.  W.  Wright,  South  Shields." 

"  Gentlemen, — Owing  to  your  letter  being  addressed  to  me  at 
South  Shields  prevented  my  writing  before  to-day.  I  am  surprised 
to  hear  of  the  Planter  being  put  on  the  first  letter  for  seven  years 
only,  as  the  ship  is  remarkably  well  secured  in  all  her  bindings ; 
the  workmanship  good :  to  the  best  of  my  memory,  her  frame- work 
is  all  English  and  African  timber.  "  W.  Wright." 

"  To  Messrs.  Todd  &  Co." 

A  further  letter  from  the  plaintiffs  below  to  the  defendant  below, 
dated,  London,  81st  October,  1886,  and  a  copy  of  a  letter  of  the 
same  date,  inclosed  in  it,  from  N.  W.  Symonds,  the  secretary  to 
Lloyd's,  and  the  answer  of  the  defendant  below,  dated  the  3rd 
November,  1886,  were  then  given  in  evidence  by  the  said  counsel 
for  the  plaintiff  below,  as  follows : 

r  689  -.  "  London,  81st  October,  1886. 

"  8^  _Your  letter  of  the  26th  September,  1886,  reached  us,  and 
we  are  obliged  to  you  for  the  readiness  with  which  you  have 
answered  our  inquiries  respecting  the  Planter's  build.  We  feel 
convinced  there  is  some  mistake  in  the  report  of  the  surveyors  to 
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Lloyd's  (l),  copy  of  which  we  send  you  on  the  other  side;   and      Wright 
you  will  further  oblige  us  by  having  it  corrected,  so  that  the  vessel     cbookbs. 
may  be  classed  in  the  register  as  she  ought  to  be.     It  is  a  circum- 
stance which   concerns  yourself  as  builder,  and   us   as   owners. 
Begging  the  favour  of  an  early  reply,  we  are  &c. 

"  To  Mr.  W.  Wright."  "  Todd  &  Co." 

"  London,  31st  Oct.,  1886. 
"Gentlemen, — I  have  received  your  letter  dated  the  28th 
instant,  requesting  to  be  acquainted  with  the  reason  why  your 
ship  Planter  is  not  higher  classed :  and  I  am  directed  to  inform 
you  that  the  vessel  is  constructed  with  a  mixture  of  foreign  oak 
timber  in  her  frame,  and  is  classed  in  conformity  with  the  rules  of 
the  society.  "N.  W.  Symonds,  Sec." 

"  To  Messrs.  Todd  &  Co." 

"  November  3rd,  1886. 
"  Gentlemen, — I  beg  to  refer  you  to  my  former  letter.     I  cannot 
be  answerable  for  the  surveyor  of  Lloyd's  Eegister :  and,  if  they 
have  misrepresented  the  vessel,  you  and  them  must  set  it  right. 

"  To  Messrs.  Todd  &  Co."  "  W.  Wright." 

And  the  said  counsel  for  the  plaintiff  below,  further  to  prove  the 
said  issues  on  his  part,  produced  and  tendered  in  evidence  certain 
verbal  statements  and  declarations  made  by  the  said  Henry  Wright 
as  the  agent  for  the  said  defendant  below,  to  the  plaintiff  below  or 
his  agent,  touching  *the  said  ship,  pending  the  negotiations  for  [  *690  ] 
the  purchase,  but  before  the  said  agreement  in  writing  hereinbefore 
set  forth  for  the  purchase  of  the  same  was  made  by  the  said  Henry 
Wright,  .as  follows — that  her  frame  was  all  English  and  African 
oak — that  the  said  ship  was  built  of  all  English  and  African  oak — 
that  she  was  a  faithful-built  ship,  well  fastened,  and  all  English 
and  African  oak — that  the  whole  of  the  lower  part  of  the  scantling 
was  the  same  as  the  upper  part,  the  best  material,  English  and 
African  oak — that  the  timber  was  all  English  and  African  oak,  the 
English  oak  the  same  as  a  certain  ship  called  the  Hector,  grown  in 
Surrey. 

Whereupon,  the  counsel  for  the  defendant  below  did  then  and 
there    insist    before    the  said   Chief  Justice,   on    behalf    of    the 

(1)  Contained  in  a  letter  from  the  secretary  of  the  committee  of  Lloyd's 
Registry. 
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Wright  defendant  below,  that  the  said  several  verbal  statements  and 
Crookes.  declarations  produced  and  tendered  on  the  part  of  the  plaintiff 
below,  ought  not  to  be  admitted  and  allowed  to  be  given  in  evidence; 
and  the  said  counsel  for  the  defendant  below  did  then  and  there 
pray  the  said  Chief  Justice  not  to  admit  and  allow  the  same  to  be 
given  in  evidence.  But  to  this  the  counsel  for  the  plaintiff  below 
did  then  and  there  insist  before  the  said  Chief  Justice,  that  the 
same  ought  to  be  admitted  and  allowed  to  be  given  in  evidence. 
And  the  said  Chief  Justice  did  then  and  there  declare  and  deliver 
his  opinion  to  the  jury  aforesaid,  that  the  said  statements  and 
declarations  so  produced  and  tendered  ought  to  be  admitted  and 
allowed  to  be  given  in  evidence ;  and  with  that  direction  left  the 
same  to  the  jury :  whereupon  the  said  counsel  for  the  defendant 
below  did  then  and  there,  on  behalf  of  the  said  defendant  below, 
except  to  the  said  opinion  of  the  said  Chief  Justice,  and  insisted 
that  the  said  several  verbal  statements  and  declarations  of  the  said 
Henry  Wright  ought  not  to  have  been  received  in  evidence. 

And  the  said  Chief  Justice,  upon  the  trial  of  the  said  issues, 
[  *69i  ]  and  upon  leaving  the  same  to  the  jury,  further  declared  *and 
delivered  his  opinion,  that  they  must  be  satisfied  that  the  said 
verbal  statements  and  declarations  were  made  with  the  assent  and 
permission,  if  not  by  the  absolute  direction,  of  the  said  defendant 
below;  and  that  he  was,  either  by  necessary  implication,  or  by 
direct  admission,  or  by  a  direction  previously  given,  privy  to  the 
said  statements  and  declarations  of  the  said  Henry  Wright,  or  that 
they  were  sanctioned  by  him  the  said  defendant  below ;  and  that 
the  said  jury  must  say  whether  the  said  statements  and  declarations 
were  strictly  and  properly  within  the  authority  of  the  said  Henry 
Wright. 

Whereupon  the  counsel  for  the  said  defendant  below  did  then 
and  there  further  insist  before  the  said  Chief  Justice,  on  behalf 
of  the  said  defendant  below,  that  the  said  last-mentioned  ruling  of 
the  said  Chief  Justice  was  erroneous ;  and  that  the  said  Chief 
Justice  should  have  declared  his  opinion,  and  should  have  directed 
the  said  jury  that  the  said  alleged  representations  of  the  said 
Henry  Wright  were  not  binding  upon  the  said  defendant  below; 
that  there  was  no  evidence  that  the  said  defendant  below  gave  any 
authority  to  the  said  Henry  Wright  to  make  any  such  statements 
and  declarations ;  that  an  authority  to  make  them  could  not  be 
implied  from  the  general  authority  given  to  the  said  Henry 
Wright  by  the  said  defendant  below  to  sell  the  said  vessel,  or  from 
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any  sanction  of  them  by  him ;  and  that  nothing  less  than  an  Wright 
express  previous  authority  would  render  them  binding  upon  him.  crookes. 
And  the  said  counsel  for  the  said  defendant  below  did  further 
except  to  the  ruling  of  the  said  Chief  Justice,  that  the  jury  should 
have  been  directed  that  the  action  was  not  maintainable  on  verbal 
representations  not  forming  part  of  the  written  contract,  the 
contract  containing  a  description  of  the  vessel. 

And  the  jury  aforesaid  then  and  there  gave  their  verdict  for  the 
plaintiff,  and  520Z.  damages. 

The  exceptions  now  came  on  for  argument  before  Lord  *Denman,       [  *692  ] 
Ch.  J.,  Littledale,  Patteson,  and  Williams,  JJ.,  and  Barons  Parke, 
Alderson,  Gurney,  and  Rolfe. 

F.  Kelly  (Whateley  was  with  him),  for  the  plaintiff  in  error  : 

The  questions  presented  to  the  Court  upon  this  bill  of  exceptions, 
are — first,  whether  (supposing  the  representations  to  have  been 
made  by  the  defendant  himself)  the  action  in  its  present  form  is 
maintainable  in  respect  of  verbal  representations  made  under  the 
circumstances  therein  disclosed — secondly,  whether  there  was  any 
evidence  whence  the  jury  could  properly  infer  the  representations 
to  have  been  made  under  the  previous  sanction  or  direction  of  the 
defendant. 

1.  To  entitle  the  plaintiff  to  recover,  he  must  show  a  warranty ; 
parol  representations,  however  false,  will  not  avail:  the  terms  of 
the  contract  must  be  gathered  from  the  instrument  itself,  and 
cannot  be  varied  or  controlled  by  subsequent  conversations.  Where 
the  purchaser  has  been  induced  by  false  and  fraudulent  represen- 
tations to  enter  into  the  contract,  evidence  of  the  fraud  is  admissible. 
But,  in  all  the  cases  where  an  action  of  this  sort  has  been  held  to 
be  maintainable,  the  seller  has  imposed  upon  the  purchaser  by 
concealing  a  defect  in  the  thing  sold,  or  the  representation  has  had 
reference  to  something  dehors  the  contract,  and  not  (as  here)  to  a 
matter  within  the  contract,  viz.  the  description  of  the  vessel.  [He 
cited  Powell  v.  Edmunds  (l),  Pickering  v.  Dowson  (2),  Kain  v.  Old(s).] 
It  is  clear,  therefore,  that,  to  entitle  the  purchaser  to  maintain  an  [  696  ] 
action  of  this  description,  he  must  show  that  he  has  by  fraud  been 
prevented  from  discovering  a  defect  which  the  seller  knew  to  exist. 

(Parke,  B. :  The  drift  of  your  argument  is,  that  a  mere  misrepre- 
sentation will  not  render  the  seller  liable  to  an  action ;  there  must 

(1)  11  E.  E.  316  (12  East;  5).  (3)  26  E.  E.  497  (2  B.  &  C.  627 ;  4 

(2)  4  Taunt.  779.  Dowl.  &  Ey.  52). 
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Wright      be  some   fraudulent  practice :    the   objection   in   fact  is   to   the 
Crook  es.      declaration . ) 

The  declaration  does  not  charge  the  defendant  with  any  fraudulent 
contrivance  to  prevent  the  plaintiff  from  discovering  the  supposed 
defect :  and  to  support  the  action  some  such  contrivance  must  be 
alleged  and  proved,  or  it  must  appear  that  the  defect  was  of  a 
latent  character. 

(Lord  Denman  :  Here  the  defect  was  latent.) 

It  was  discoverable  ;  the  surveyor  of  Lloyd's  discovered  it. 

(Aldbrson,  B. :    The  quality  and  growth  of  the  timber  was  a 
matter  of  science.) 

Gases  of  this  sort  arise  most  frequently  out  of  contracts  for  the 
sale  of  public-houses.  In  one  of  these,  Dobell  v.  Stevens  (l), 
Abbott,  Ch.  J.,  lays  down  the  true  ground  upon  which  alone 
actions  of  this  description  are  maintainable.  If  in  the  present 
[  *696  ]  *case  it  had  been  intended  that  the  quality  or  growth  of  the  ship's 
timbers  should  be  included  in  the  warranty,  it  should  have  been 
introduced  into  the  contract. 

2.  To  entitle  the  plaintiff  to  maintain  this  action  of  tort,  it  is 
essential  that  he  should  show  that  the  defendant  made  the  repre- 
sentation charged,  that  the  representation  was  false,  and  that  the 
defendant  at  the  time  knew  it  to  be  false.  Where  the  representation 
is  alleged  to  have  been  made  by  the  party  himself,  all  that  the 
plaintiff  is  required  to  prove,  is,  the  speaking  or  writing  by  the 
defendant,  and  the  scienter.  Here,  however,  the  declaration 
charges  the  defendant  with  having  caused  the  representation  in 
question  to  be  made :  the  plaintiff,  therefore,  was  bound  to  show 
that  the  defendant,  before  the  making  of  the  representation, 
authorized  his  agent  to  make  it,  knowing  at  the  time  that  it  was 
false. 

(Parke,  B. :  It  is  enough  if  the  agent  knew  the  representation  to 
be  false :  it  was  so  held  by  Lord  Holt  in  Hern  v.  Nichols  (2).) 

[  *697  ]       There  is  *no  evidence  that  the  agent  had  any  knowledge  at  the 
time  he  made  it  that  the  representation  was  untrue. 

(1;  27  B.  R.  441   (5  Dowl.  &  By.  (2)  1  Salk.  289. 

490;  3  B.  &  C.  623). 
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(Aldebson,  B. :  The  contract  states  that  the  ship  was  built  by      Wright 


v. 


the  defendant.     The  letter  of  the  26th  September,  1886,  is  some     crookes. 
evidence  of  the  representation  having   been  authorized  by  the 
defendant.) 

Assuming  that  to  be  so,  the  case  was  not  properly  presented 
to  the  jury :  it  was  so  left  as  to  induce  them  to  suppose  that  the 
subsequent  ratification  by  the  defendant  of  the  statement  of  his 
father  was  sufficient  to  charge  him ;  whereas  they  should  have 
been  distinctly  told  that  they  must  be  satisfied  that  such  statement 
had  the  defendant's  previous  sanction  ;  of  which  there  was  not  the 
slightest  evidence.  It  may  be  conceded,  that,  where  a  statement  is 
made  by  one  interested  in  the  subject-matter  to  another,  and  the 
latter  does  not  controvert  or  deny  it,  he  must  be  taken  to  admit  it. 
But  the  absence  of  a  denial  never  can  amount  to  an  admission  of 
anything  more  than  the  truth  of  the  statement.  Here,  the  absence 
of  contradiction  to  the  statement  made  in  the  letter  of  the  21st 
September,  1886 — "  The  London  surveyors  are  of  opinion  that  the 
frame  is  not  composed  of  all  English  and  African  oak,  which  is 
contrary  to  what  your  father  stated  to  be  the  case  " — amounts  to 
no  more  than  an  admission  by  the  defendant  that  his  father  did 
say  that  which  he  is  represented  to  have  said :  it  is  no  admission 
that  the  defendant  authorized  his  father  to  say  so.  There  is  no 
implied  authority  in  an  agent  to  bind  his  principal  by  the  state- 
ment of  that  which  the  latter  knows  to  be  *untrue.  [  *69$  J 

(Parke,  B. :  One  would  naturally  have  expected  that  the  defendant 
would  at  once  repudiate  and  disavow  the  statement  which  he  was 
told  his  father  had  made.) 

The  defendant  might  have  erroneously  supposed  himself  to  be 
bound  by  the  representations  of  his  father. 

Erie,  contra,  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

Upon  the  first  point,  we  entertain  no  doubt.  As  a  general 
proposition,  parol  evidence  cannot  be  given  to  vary  the  terms 
of  a  written  contract:  the  writing  itself  is  conclusive.  But,  if, 
admitting  the  contract  to  have  been  as  the  writing  purports,  one 
of  the  parties  has  been  induced  to  enter  into  it  by  the  false  and 
fraudulent  representations   of  the  other,  it  is  competent  to  the 
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Wright      former  to  prove  this  by  evidence  aliunde.     This  is  not  inconsistent 
Cbookes.      wit»h  any  principle  of  law,  or  with  any  of  the  decided  cases. 

Then,  with  respect  to  the  second  question — whether  there  was 
evidence  of  any  authority  in  Wright  the  elder  to  make  such 
representations  on  behalf  of  his  son,  or  of  any  assent  to  such 
representations  by  the  latter  when  made — we  have  all  expressed 
our  opinion,  in  the  course  of  the  argument,  that  the  letter  written 
by  the  defendant  on  the  26th  September,  1886 — in  answer  to  the 
.  letter  of  Todd  &  Co.  of  the  21st,  intimating  to  him  that  the  vessel 
in  question  had  been  put  upon  the  first  letter  in  Lloyd's  books  for 
seven  years  only,  "  the  London  surveyors  being  of  opinion  that  the 
frame  is  not  composed  of  all  English  and  African  oak,  which  is 
contrary  to  what  your  father  stated  to  be  the  case ; "  in  which 
letter  the  defendant  says,  "  I  am  surprised  to  hear  of  the  Planter 
being  put  on  the  first  letter  for  seven  years  only,  as  the  ship 
is  remarkably  well  secured  in  all  its  bindings ;  the  workmanship 
good:  to  the  best  of  my  memory,  her  frame  is  all  English  and 
[  *699  ]  African  timber,"  clearly  was  evidence  to  be  submitted  to  *the  jury 
of  an  admission  by  the  defendant  that  the  representations  made  by 
his  father  upon  the  sale  of  the  vessel  were  made  with  his  sanction 
and  authority.  It  has  been  urged  that  the  expressions  used  by  the 
Lord  Chief  Justice  in  his  direction  to  the  jury — "  that  they  must 
be  satisfied  that  the  said  verbal  statements  and  declarations  were 
made  with  the  assent  and  permission,  if  not  by  the  absolute 
direction  of  the  defendant,  and  that  he  was  either  by  necessary 
implication  or  by  direct  admission,  or  by  a  direction  previously 
given,  privy  to  the  said  statements  and  declarations  of  the  said 
Henry  Wright,  or  that  they  were  sanctioned  by  him  the  defendant ; 
and  that  they  (the  jury)  must  say  whether  the  said  statements  and 
declarations  were  strictly  and  properly  within  the  authority  of  the 
said  Henry  Wright — "  were  calculated  to  convey  to  their  minds  an 
impression  that  a  previous  authority,  express  or  implied,  was  not 
necessary,  but  that  the  defendant  would  be  bound  by  the  repre- 
sentations made  by  his  father  if  he  afterwards  sanctioned  them. 
But  we  think,  that,  regard  being  had  to  the  whole  of  the  summing 
up,  and  to  the  exceptions  tendered,  it  is  impossible  that  the  jury 
could  have  so  understood  the  direction  of  the  Lord  Chief  Justice  : 
the  exceptions  being,  "  that  there  was  no  evidence  that  the  defen- 
dant gave  any  authority  to  the  said  Henry  Wright  to  make  any 
such  statements  and  declarations  ;  that  an  authority  to  make  them 
could  not  be  implied  from  the  general  authority  given  to  the  said 


vol.  lvi.]  1840.    EX.  CH.     1  SCOTT,  N.  K.  699—700. 


597 


Henry  Wright  by  the  defendant  to  sell  the  vessel,  or  from  any 
sanction  of  them  by  him,  and  that  nothing  less  than  an  express 
previous  authority  would  render  them  binding  upon  him."  It  is 
perfectly  clear,  therefore,  that  the  jury  must  have  applied  their 
minds  to  the  question  whether  or  not  the  representations  made  by 
Henry  Wright,  the  father,  were  made  with  the  sanction  and 
authority  of  the  son. 

It  is  not  necessary  to  consider  whether  the  subsequent  sanction 
by  the  defendant  of  the  representations  made  by  *his  father  would 
render  him  liable  to  an  action  of  this  sort,  though  it  is  to  be 
observed,  that,  the  consequence  of  holding  that  he  is  not  liable, 
would  be,  to  enable  him  to  retain  the  produce  of  a  bargain  which 
he  knew  to  have  been  fraudulently  made  :  for,  it  appears  to  us  that 
the  Lord  Chief  Justice  did  in  fact  adopt  the  view  presented  by  the 
counsel  for  the  defendant,  and  did  leave  it  to  the  jury  to  say 
whether  or  not  the  representations  in  question  were  made  with  the 
previous  sanction  and  authority  of  the  defendant. 

Judgment  affirmed  (l). 


Wrtchit 

r. 
Crook  bs. 


[  *700] 


IN  THE  COURT   OF   EXCHEQUER. 


Doe  on  the  several  demises  of  JOHN  RICHARD  DUN- 
NING, THOMAS  PERN EE,  and  THOMAS  TOWN- 
SEND  v.  The  Right  Honourable  JAMES  EDWARD 
Baron  CRANSTOUN. 

(7  Meeson  &  Welsby,  1—12;  S.  C.  9  L.  J.  (N.  S.)  Ex.  294 ;  4  Jur.  683.) 

A  testator  by  his  will  devised  as  follows :  ' '  Whereas  it  appears  to  me, 
that  one  part  of  my  said  freehold  lands,  viz.  those  lauds  which  I  hold  in  the 
parishes  of  W.,  B.,  and  M.,  were  held  for  a  considerable  period  of  time  by 
my  father's  ancestors  in  the  male  line,  bearing  the  name  and  arms  of  D.,  as 
hereditary  proprietors  of  the  same,  I  therefore  consider  it  just  and  equitable 
that  those  lands  should  continue  to  be  held,  if  possible,  by  persons  of  the 
same  name  and  family.  I  therefore  give,  bequeath,  and  devise,  the  free- 
hold lands  which  I  hold  in  the  three  parishes  aforesaid,  to "  &c.  The 
property  which  the  testator  possessed  in  the  parish  of  M.  was  freehold,  but 
that  in  the  parishes  of  W.  and  B.  was  all  leasehold,  which  he  had  derived 
from  his  father's  ancestors  in  the  male  line :  Held,  that  the  leasehold  lands 
in  the  parishes  of  W.  and  B.  were  sufficiently  ascertained  by  the  will,  and 
therefore,  though  incorrectly  described  as  * '  freehold, '  *  passed  under  the  devise . 

Tihs  was  an  action  of  ejectment,  to  recover  possession  of  certain 
lands  respectively  situate  in  the  several  parishes  of  Heavy,  Walk- 

(1)  See  Brown  v.  Edgington,  2  Scott,  N.  B.  496. 


1840. 

Erch.  of 
Pleas. 

[i] 


598  1840.     EX.     7  MEE.  &  W.  1—3-  [b.R. 

Doe  a.        hampton,   and  Buckland  Monachorum,  in  the  countv  of  Devon. 

(..  The  defendant  suffered  judgment  by  default  as  to  the  portion  of  the 

eanstoun.   Baj(j  ian(j8  which  were  situate  in  the  parish  of  Meavy,  and  of  which 

Richard  Barre  Baron  Ashburton,  at  the  time  of  making  his  will,  and 

at  the  time  of  his  death  as  hereinafter  mentioned,  was  seised  in  fee, 

I  *2  ]  and  as  to  the  residue  of  the  lands  in  the  declaration  *mentioned, 
which  were  respectively  situate  in  the  several  parishes  of  Walk- 
hampton  and  Buckland  Monachorum,  the  defendant  pleaded  not 
guilty,  on  which  plea  issue  was  joined.  The  latter  lands  were  all 
leasehold,  held  by  the  said  Lord  Ashburton  at  the  times  aforesaid, 
for  the  residue  of  the  term  of  1,000  years,  as  hereinafter  mentioned. 
The  cause  came  on  to  be  tried  before  Coleridge,  J.,  at  the  last 
Summer  Assizes  for  the  county  of  Devon,  when  a  verdict  was 
found  for  the  defendant,  subject  to  the  opinion  of  this  Court  upon 
the  following  case. 

On  or  about  the  21st  of  January,  1820,  Richard  Barre  Baron  Ash- 
burton made  his  last  will  and  testament  in  writing,  duly  executed 
and  attested  for  passing  real  and  personal  property,  which  said 
will  contains,  amongst  other  things,  the  following  devises  and 
bequests:  "I  give,  bequeath,  and  devise  all  my  freehold  lands, 
manors,  estates,  and  real  property  whatever,  situated  in  the  county 
of  Devon,  to  my  wife,  the  Right  Hon.  Anne  Selby  Lady  Ashburton, 
to  hold  and  enjoy  the  same  for  the  term  of  her  life  :  and  whereas  it 
appears  to  me,  that  one  part  of  my  said  freehold  lands,  namely, 
those  which  I  hold  in  the  parishes  of  Walkhampton,  of  Buckland 
Monachorum,  and  of  Meavy,  were  held  for  a  considerable  period  of 
time  by  my  father's  ancestors  in  the  male  line,  bearing  the  name 
and  arms  of  Dunning,  as  hereditary  proprietors  of  the  same;  I 
therefore  consider  it  just  and  equitable  that  those  lands  should  con- 
tinue to  be  held,  if  possible,  by  persons  of  the  same  name  and 
family ;  and  although  I  have  no  son  nor  brother,  nor  other  heir 
male  known  to  myself,  yet  whereas  it  is  possible  that  some  distant 
heir  male  may  exist,  although  unknown  at  present  to  me ;  I  there- 
fore give,  bequeath,  and  devise,  the  freehold  lands  which  I  hold  in 
the  three  parishes  aforesaid,  to  that  person  who  may,  at  the 
moment  of  my  wife's  death,  in  case  of  her  surviving  me,  or  at  the 

[  *3  ]  moment  of  my  own  death  in  case  *of  my  surviving  my  wife,  to  my 
nearest  collateral  heir  male  of  the  name  of  Dunning,  to  hold  the 
same  to  him  and  the  heirs  male  of  his  bo<Jy  for  ever,  whom  failing, 
to  his  collateral  heirs  male  for  ever ;  and  to  prevent  all  mistakes,  I 
declare  that  by  the  phrase  '  collateral  heir  male,'  I  intend  to  denote 
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a  person  whose  consanguinity  with  myself  can  be  traced  altogether       Doe  d. 

DlJNNIKO 

through  males  alone,  without  counting  his  pedigree  in  any  case  v. 

through  a  female  ;  and  I  declare  it  to  be  my  wish  that,  as  soon  as  CRAN8T0UN- 
conveniently  may  be  after  my  death,  an  advertisement  may  be 
three  times  inserted  in  two  of  the  principal  London  newspapers, 
and  may  also  be  three  times  inserted  in  some  newspaper  published 
in  the  city  of  Exeter,  for  the  purpose  of  calling  on  all  persons  bear- 
ing the  name  of  Dunning,  who  may  consider  themselves  entitled  to 
benefit  by  this  devise,. to  appear  for  their  interest  and  produce  their 
respective  claims.  And  if  no  person  can  produce  a  valid  claim 
within  three  years  after  the  insertion  of  the  said  advertisement  in 
the  newspapers,  in  that  case  I  hereby  revoke  this  special  devise  of 
the  lands  situated  in  the  aforesaid  three  parishes,  and  declare  that 
the  said  lands  shall  be  deemed  to  be  included  in  the  general  devise 
of  my  lands  situated  in  the  county  of  Devon,  which  is  herein- 
after inserted."  [The  testator  then  proceeded  to  give,  bequeath,  [  *  ] 
and  devise  all  his]  freehold  lands,  manors,  estates,  and  real 
property  whatever,  situate  in  the  county  of  Devon,  excepting  only, 
in  case  of  the  existence  of  a  collateral  male  heir,  those  lands  which 
are  situated  in  the  parishes  of  Walkhampton,  *of  Buckland  [  *5  ] 
Monachorum,  and  of  Meavy,  from  and  after  the  death  of  [his] 
wife,  first,  to  the  Bight  Hon.  James  Lord  Cranstoun,  to  hold  and 
enjoy  the  same  for  the  term  of  his  life,  with  remainders  over  to  four 
other  persons  for  life,  bequeathing  the  ultimate  reversion  in  fee  to 
the  survivor  of  them.  The  testator  then  gave  and  bequeathed  all  his 
leasehold  manors  and  estates  to  his  wife  Lady  Ashburton,  to  hold 
and  enjoy  the  same  until  his  interest  in  the  said  leasehold  expired ; 
but  in  case  his  wife  died  before  that  period,  he  then  devised  the 
same  over. 

And  the  said  Bichard  Barre  Baron  Ashburton  did,  by  his  said 
will,  appoint  his  wife,  Anne  Selby  Lady  Ashburton,  his  sole 
executrix ;  and  died  without  issue,  and  without  having  revoked 
or  altered  his  said  will,  on  or  about  the  22nd  day  of  March, 
1828,  leaving  his  widow,  the  said  Anne  Selby  Lady  Ashburton, 
surviving  him. 

At  the  time  of  the  making  of  the  said  will,  and  from  thence  to  the 
time  of  his  death,  the  said  Bichard  Barre  Baron  Ashburton  was  in 
possession  of  the  said  leasehold  lands  included  in  the  consent  rule 
as  aforesaid,  and  held  the  same  for  the  residue  of  a  certain  term  of 
1,000  years,  which  was  created  by  an  indenture,  bearing  date  the 
28rd  day  of  December,  1650,  made  between  Elize  Chrymes  of  the 
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Doe  <l       one  part,  and  Willmotte  Dunning,  widow,  of  the  other  part,  whereby 
r.  the  said  Elize  Chryines  demised  the  said  lands  to  the  said  Willmotte 

Cbahstoun.  j)unning  for  the  term  of  1,000  years  from  thence  next  ensuing,  with- 
out impeachment  of  waste,  yielding  and  paying,  at  the  feast  of  St. 
Michael  yearly  during  the  said  term,  unto  the  said  Elize  Chrymes, 
his  heirs  and  assigns,  five  shillings,  if  it  were  lawfully  demanded ; 
and  also  the  said  Willmotte  Dunning,  her  executors  and  assigns, 
doing  suit  at  the  two  law  Courts  of  the  said  Elize  Chrymes,  his  heirs 
and  assigns,  twice  in  the  year  to  be  holden  within  his  or  their  manor 
of  Buckland  Monachorum.  By  indenture,  bearing  date  the  5th  of 
T  *6  ]  *December,  1659,  the  said  Willmotte  Dunning  assigned  the  said  term 
of  1,000  years  to  her  son  Richard  Dunning.  *  *  The  said  Richard 
Barre  Baron  Ashburton  "was  descended  from  [one]  John  Dunning, 
son  of  the  said  Richard  Dunning,  and  his  collateral  heir  male 
herein  mentioned  was  descended  from  [another]  John  Dunning, 
the  brother  of  the  same  last-mentioned  Richard  Dunning. 

The  said  Richard  Barre  Baron  Ashburton  had  not,  at  the  time  of 
making  his  will,  or  at  the  time  of  his  death,  any  other  lands,  either 
freehold  or  leasehold,  in  the  parishes  of  Walkhampton  and  Buck- 
land  Monachorum,  or  either  of  them,  than  those  included  in  the 
consent  rule  in  the  ejectment.  The  only  lands  which  his  Lordship 
[  *7  j  held  at  *the  time  of  making  his  will,  and  at  his  death,  in  the  parish 
of  Meavy,  were  the  freehold  lands  for  which  the  defendant  did  not 
defend  as  aforesaid.  His  Lordship  was  also  seised,  at  the  time  of 
making  his  will,  and  at  his  death,  of  divers  freehold  lands,  manors, 
and  estates,  besides  the  said  freehold  in  Meavy,  situated  in  the 
county  of  Devon,  and  which  he  devised  to  his  wife  as  aforesaid. 
His  Lordship  also  held,  at  the  time  of  making  his  will,  and  at  his 
death,  certain  leasehold  lands,  situate  in  the  county  of  Devon,  which 
had  been  purchased  by  his  father,  for  the  residue  of  a  term  of 
ninety-nine  years,  determinable  in  November,  1845,  and  which  are 
now  in  the  possession  of  Miss  Margaret  Baring,  as  surviving  legatee 
under  his  Lordship's  will.     *     *     * 

After  the  death  of  the  said  Richard  Barre  Baron  Ashburton,  and 
in  or  about  the  month  of  May,  1823,  the  said  will  was  proved  in  the 
Prerogative  Court  of  Canterbury,  by  the  said  Anne  Selby  Lady 
Ashburton. 

John  Dunning,  late  of  Gerard  Street,  in  the  city  of  Westminster, 
wine  merchant,  duly  made  out  his  claim,  showing  that  he  was 
the  nearest  collateral  heir  male  of  the  said  Richard  Barre  Baron 
Ashburton. 
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Immediately  after  the  death  of  the  said  Richard  Barre  *Baron       Doe  d. 
Ashburton,  the  said  Anne  Selby  Lady  Ashburton  entered  into  the  v, 

possession  of  the  said  leasehold  lands,  included  in  the  consent  rule    CRAN8y0UN- 
in  this  ejectment,  and  held  and  enjoyed  the  same  for  her  own  use 
and  benefit,  and  continued  in  such  possession  from  the  time  of  the 
death  of  the  said  Bichard  Barre  Baron  Ashburton,  to  the  time  of 
her  own  death. 

On  or  about  the  8th  of  July,  1885,  the  said  Anne  Selby  Lady 
Ashburton  died,  having  first  made  her  will,  dated  the  28th  October, 
1884,  by  which  she  gave  and  bequeathed  unto  the  defendant,  by 
the  name  and  description  of  the  Bight  Hon.  James  Lord  Cranstoun, 
his  executors,  administrators,  and  assigns,  for  his  and  their  own 
absolute  use  and  benefit,  all  her  leasehold  estates  in  the  counties  of 
Devon  and  Middlesex,  or  elsewhere,  and  all  the  rest,  residue  and 
remainder  of  her  personal  estate  whatsoever  and  wheresoever  :  and 
the  said  Anne  Selby  Lady  Ashburton  did,  by  her  said  will,  appoint 
the  said  defendant  sole  executor  thereof.  At  the  time  of  the 
respective  deaths  of  the  said  Bichard  Barre  Baron  Ashburton,  and 
Anne  Selby  Lady  Ashburton,  the  said  John  Dunning,  late  of 
Gerard  Street,  wine  merchant,  was  the  nearest  collateral  heir  male 
of  the  said  Bichard  Barre  Baron  Ashburton. 

On  or  about  the  6th  of  May,  1839,  the  said  John  Dunning,  late 
of  Gerard  Street,  wine  merchant,  died,  leaving  John  Bichard 
Dunning,  one  of  the  lessors  of  the  plain  tiff  in  this  ejectment,  his 
eldest  son  and  heir-at-law,  surviving  him,  and  also  leaving  Thomas 
Fernee  and  Thomas  Townshend,  the  two  other  lessors  of  the  plaintiff, 
executors  and  residuary  legatees  of  his  said  last  will  and  testament. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  lease- 
holds in  the  parishes  of  Walkhampton  and  Buckland  Monachorum 
aforesaid,  included  in  the  consent  rule  in  this  ejectment,  did,  after 
the  decease  of  the  said  Anne  Selby  Lady  Ashburton,  pass  by  the 
will  of  the  said  Bichard  *Barre  Baron  Ashburton  to  the  said  John  [  *9  ] 
Dunning,  late  of  Gerard  Street,  wine  merchant,  as  nearest  collateral 
heir  male  of  the  said  Bichard  Barre  Baron  Ashburton,  or  not ;  if 
the  Court  shall  be  of  opinion  that  the  said  leaseholds  did  pass  to 
the  said  John  Dunning,  then  the  verdict  to  be  entered  for  the 
plaintiff;  but  if  the  Court  shall  be  of  a  contrary  opinion,  then  a 
nonsuit  to  be  entered. 

Fitzherbert,  for  the  plaintiff,  was  stopped  by  the  Court,  who 
called  on 
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DOEcL 

Dunning 

r. 

Cranstoun. 


[•JO] 


Butt,  for  the  defendant : 

The  question  depends  upon  the  construction  to  be  put  upon  this 
will ;  and  there  are  several  authorities  to  show,  that  under  such  a 
devise,  nothing  but  the  freehold  manors  and  lands  would  pass  to 
the  devisee. 

(Parke,  B. :  Is  not  this  case  governed  by  Day  v.  Trig  ?  (l).  There 
a  testator  devised  all  his  freehold  houses  in  Aldersgate  Street,  when 
in  fact  he  had  no  freehold  houses  there,  but  leasehold  only,  and  it 
was  held  that  the  leasehold  houses  passed.) 

In  that  case  there  was  not  any  property  but  leasehold  to  satisfy 
the  devise ;  but  here  there  is  other  property  on  which  it  could 
operate.  The  case  of  Davis  v.  Gibbs  (2)  is  precisely  in  point. 
There  a  testatrix,  seised  of  lands  in  Kent  in  fee  and  possessed  of 
a  mortgage  for  a  term  of  years  of  the  manor  of  Cranbroke  in 
Essex,  devised  all  her  lands,  tenements,  and  real  estate  in  Kent 
and  Essex  to  J.  S.  and  his  heirs ;  and  it  was  held  that  the  will 
would  not  pass  the  term,  especially  if  there  were  any  other  clause 
in  the  will  which  disposed  of  the  personal  estate.  Now,  here  there 
is  personal  property,  and  a  residuary  clause  to  dispose  of  it.  The 
leaseholds  would  pass  under  the  residuary  clause,  and  therefore 
the  Court  is  not  driven  to  the  construction  contended  for  on  the 
part  of  the  plaintiff.  If  it  be  a  question  of  intention,  that  *must 
be  collected  from  the  will  itself,  and  not  from  any  extrinsic  evidence : 
Rose  v.  Bartlett  (3),  Miller  v.  Travcrs  (4).  In  these  cases,  the 
question  is  not  what  the  testator  meant  to  do,  but  what  is  the 
meaning  of  the  words  he  has  used  in  the  will.  In  this  clause, 
he  deals  only  with  the  freehold  lands.  All  that  he  could  entail  was 
the  freehold  property  in  Meavy,  and  that  satisfied  the  devise.  To 
give  effect  to  the  construction  contended  for,  it  will  be  necessary 
to  strike  out  the  word  "  freehold,"  and  insert  "  leasehold  "  where- 
ever  that  word  occurs.  There  are  several  cases  to  show  that, 
where  a  devise  contains  clear  words  of  reference  to  a  particular 
species  of  property,  this  Court  will  not  construe  it  to  include  other 
kinds  unless  there  be  a  distinct  expression  of  the  intention  of  the 
testator  in  favour  of  such  a  construction  :  Roe  d.  Conolly  v. 
Vernon  (5),  Doe  d.  Tyrrell  v.  Lyford  (6),  Doe  A.  Ashforth  v.  Bower  (7), 


(1)  IP.  Wms.  280. 

(2)  3  P.  Wms.  26;  Fitzgib.  116. 

(3)  Cro.  Car.  292. 

(4)  34  R.  B.  703  (8  Bing.  244). 


(5)  5  East,  51. 

(6)  16  B.  R.  537  (4  M.  &  S.  550). 

(7)  37  R.  B.  466  (3  B.  &  Ad.  463). 
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Hob8<m  v.  Blackburn  (l),  Thompson  v.  Laivley(2),  Doe  d.  Brown  v.        DoKd. 

Dunning 

v. 

Cranstoun. 


Brown  (3). 


Parke,  B. : 

This  is  a  case  which  is  perfectly  clear.  The  rule  is,  that  where 
any  property  described  in  a  will  is  sufficiently  ascertained  by  the 
description,  it  passes  by  the  devise,  although  all  the  particulars 
stated  in  the  will  with  reference  to  it  may  not  be  true.  The 
question  here  is,  does  this  testator  mean  to  devise  any  particular 
estate  which  can  be  ascertained  from  the  will  ?  If  he  does,  then 
the  describing  it  to  be  freehold  instead  of  leasehold  would  not  affect 
the  devise ;  for  the  maxim  is, — Falsa  demonstrate  non  nocet.  Then, 
does  not  this  will  clearly  point  out  certain  distinct  and  separate 
lands?  The  testator  says,  " Whereas  it  appears  to  me,  that  one 
part  of  my  said  *freehold  lands,  namely,  those  which  I  hold  in  the  [  *n  ] 
parishes  of  Walkhampton,  of  Buckland  Monachorum,  and  of 
Heavy,"  (which  is,  in  other  words,  those  lands  which  I  hold  in 
each  separate  parish),  "  were  held  for  a  considerable  period  of  time 
by  my  father's  ancestors  in  the  male  line,  bearing  the  name  and 
arms  of  Dunning,  as  hereditary  proprietors  of  the  same ;  I  there- 
fore consider  it  just  and  equitable  that  those  lands  should  continue 
to  be  held,  if  possible,  by  persons  of  the  same  name  and  family, 
&c,  &c."  It  appears  to  me,  that  he  ascertains  the  lands  very 
clearly,  by  specifying  them  as  lands  held  by  his  father's  ancestors 
as  hereditary  proprietors.  There  are  lands  in  each  of  those  parishes 
which  have  been  held  by  those  ancestors  from  generation  to  genera- 
tion for  a  long  period  of  time  ;  and  though  those  lands  are  lease- 
hold, can  there  be  a  doubt  that  he  points  to  them  ?  If  not,  then 
we  have  only  to  reject  as  surplusage  the  words  indicating  them  to 
be  freehold,  and  the  devise  will  be  as  complete  as  if  the  lands  were 
set  out  by  metes  and  bounds,  or  by  the  tenants'  names,  or  by  any 
other  peculiar  marks  by  which  they  might  be  designated.  The 
term  "  freehold  "  is  a  description  of  the  tenure,  and  not  of  the  lands 
themselves,  and  may  be  rejected,  as  was  done  in  the  case  of  Day  v. 
Trig,  which  is  precisely  in  point  to  the  present  case.  In  Com.  Dig. 
Fait,  E  4,  it  is  said,  "  If  the  thing  described  is  sufficiently  ascer- 
tained, it  is  sufficient,  though  all  the  particulars  are  not  true ;  as 
if  a  man  conveys  his  house  in  D.  which  was  B.  Cotton's,  when  it 
was  Thomas  Cotton's."     Davis  v.  Gibbs  was  the  case  of  a  general 

(1)  36  R.  R.  381  (1  My.  &  K.  571).  (3)  11  East,  441. 

(2)  5  R.  R.  595  (2  Bos.  &  P.  303). 
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Dunning 

r. 

Cranstoun. 


L  #12  ] 


devise  of  the  testator's  lands,  tenements,  and  real  estate,  and  is 
distinguishable  from  the  present  case,  with  respect  to  which  there 
is  no  room  for  any  doubt  whatever. 

Alderson,  B. : 

I  am  of  the  same  opinion.  It  appears  to  me  to  be  quite  clear 
that  all  the  lands  in  the  three  parishes,  held  by  the  Dunnings  as 
their  hereditary  property,  *passed  by  the  devise,  although  they 
were  not  of  freehold  tenure. 

Gurney,  B.,  and  Kolfe,  B.,  concurred. 

Judymentfor  the  plaintiff. 


1840. 

Exch.  of 
Pleas, 

[12]  - 


ROWCLIFFE  v.  EDMONDS  and  Wife. 

(7  Meeson  &  Welsby,  12—13 ;  S.  C.  9  L.  J.  (N.  S.)  Ex.  278 ;  4  Jur.  6S4.) 

A  declaration  for  the  following  words,  alleged  to  have  been  spoken  by 
the  defendant's  wife,  of  the  plaintiff:  "  You  robbed  me,  for  I  found  the 
thing  you  have  done  it  with : "  Held,  that  the  words  were  actionable  per  st, 
without  any  colloquium  or  innuendo  to  explain  the  sense  in  which  they 
wore  used. 

This  was  an  action  of  slander,  for  the  following  words  alleged 
to  have  been  spoken  by  the  defendant's  wife  of  the  plaintiff:  "  You 
(meaning  the  plaintiff)  robbed  me,  for  I  found  the  thing  you 
(meaning  the  plaintiff)  have  done  it  with."  The  defendant 
demurred  specially  to  the  declaration,  on  two  grounds:  first,  that 
it  did  not  appear  of  what  thing  the  alleged  robbery  was  committed, 
or  whether  the  discourse  concerned  a  subject-matter,  in  respect  of 
which  a  felony  could  be  committed  in  law ;  secondly,  that  it  did 
not  appear  whether  the  defamatory  language  was  spoken  before 
or  after  the  marriage  of  the  defendants ;  for  if  spoken  after  the 
marriage,  no  action  would  lie,  inasmuch  as  no  felony  could  be 
committed  of  the  goods  of  a  feme  covert,  who  cannot  be  under- 
stood to  have  any.     Joinder  in  demurrer. 

• 

Butty  in   support  of  the   demurrer, — cited   CharneVs  case  (l) 
as  an  authority  in  support  of  the  latter  objection. 

(Alderson,  B. :  The  wife  may  be  robbed  of  her  husband's  goods. 
She  does  not  say  they  were  her  goods.) 

(1)  Cro.  Eliz.  279. 
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Secondly,   the   word   "  robbed "  does  not  necessarily   import  an    Rowcliffe 
imputation  of  felony.     In  Tomlinson  v.  lirittlvbank  (l),  the  words,      Edmonds. 
"he  robbed  J.  W.,"   were  certainly  held  actionable,  as  imputing 
an  offence  punishable  by  law,  unless  the  defendant  *showed  that        [  *13  ] 
they  were  used  in  some  other  sense  :  but  there  Littledale,  J., 
differed,  and  said  he  did  not  think  the  term  "to  rob,"  necessarily 
meant  taking  goods  from  another  by  force  in  the  sense  of  the 
statute.     There,  also,  the  question  arose  after  verdict ;  here  it  is  on 
special  demurrer. 

(Parke,  B. :  That  can  make  no  difference,  as  to  this  argument.) 

In  Day  v.  Robinson  (2),  a  count  laying  these  words,  "  you  have  robbed 
me  of  one  shilling  tan  money,"  was  held  bad  after  verdict. 

(Parke,  B. :  An  indictment  for  robbery  has  been  held  sufficient, 
in  which  it  was  merely  alleged  that  the  defendant  "  feloniously 
robbed  A.  B."  It  would  be  strange  if  more  particularity  were 
required  in  a  declaration  for  slander  than  in  an  indictment. 
Prima  facie,  a  robbery  means  an  unlawful  taking  with  violence, 
and  must  be  so  understood,  unless  it  appears  from  the  context,  or 
is  shown  by  the  defendant,  that  it  was  meant  in  some  other  sense, 
which  is  not  the  case  here.) 

It  should  be  stated  what  was  stolen,  that  the  Court  may  judge 
whether  it  was  a  felony. 

(Parke,  B. :  Suppose  the  words  had  been,  "  You  robbed  A.  B.  on 
the  highway,  put  him  in  bodily  fear,  and  took  something  from  him, 
but  I  do  not  know  what,"  would  they  not  be  actionable? 

Alderson,  B. :  Or  suppose  they  were,  "  You  have  been  guilty  of 
murder,"  without  saying  of  whom,  could  it  be  contended  the 
murder  alluded  to  might  be  of  a  sheep,  and  not  of  a  man  ?) 

Parke,  B. : 

You  have  no  authority  to  cite  for  your  position,  and  we  are  not 
disposed  to  make  one. 

The  rest  of  the  Court  concurring, 

Judgment  for  the  plaintiff. 

(1)  38  B.  R.  335  (4  B.  &  Ad.  630;  1  (2)  1  Ad.  &  El.  554  ;  4  Nev.  &  Man. 

Nev.  &  Man.  455).  8S4. 
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1840.  WEETON  and  Others  v.  WOODCOCK  and  Othehs. 

Exch.  of  (7  Meeson  &  Welsby,  14—19 ;  S.  C.  10  L.  J.  Ex.  183.) 

Pleas.  . 

r  -.  -j    %  The  right  of  a  tenant  to  remove  tenant's  fixtures  continues  only  during 

his  original  term,  and  during  such  further  period  of  possession  by  him  as 

he  holds  the  premises  under  a  right  still  to  consider  himself  as  tenant. 

Where,  therefore,  the  term,  pursuant  to  a  proviso  in  the  lease,  was 
forfeited  by  the  bankruptcy  of  the  lessee,  and  the  lessor  entered  upon  the 
assignees,  in  order  to  enforce  the  forfeiture,  and  three  weeks  afterwards 
the  assignees  of  the  lessee,  still  continuing  in  possession,  removed  and  sold 
a  fixture  put  up  by  the  lessee  for  the  purposes  of  trade ;  and  the  jury  found 
that  it  was  not  removed  within  a  reasonable  time  after  the  entry  of  the 
lessor :  Held,  that  they  had  no  right  so  to  remove  it,  and  that  the  lessor 
might  recover  it  in  trover. 

And  semble,  such  would  have  been  the  case  even  without  such  finding  of 
the  jury. 

Trover  for  a  steam-engine  boiler.  Pleas,  1st,  not  guilty ;  2ndly, 
that  the  plaintiffs  were  not  possessed  as  of  their  own  property :  on 
which  issues  were  joined.  At  the  trial  before  Erskine,  J.,  at  the 
last  Liverpool  Assizes,  it  appeared  that  the  defendants  were  the 
assignees  of  one  J.  F.  Taylor,  a  bankrupt.  The  plaintiffs,  together 
with  one  Philip  Newton  (since  deceased),  had  demised  to  Taylor, 
by  indenture,  a  cotton  factory,  with  the  warehouse,  counting-house, 
engine,  and  engine-house,  &c.  &c.  implements,  tackle,  furniture, 
and  machinery,  the  property  of  the  plaintiffs  and  Newton,  to  the 
said  factory  and  steam-engine  belonging,  and  therewith  used  and 
enjoyed,  &c.  &c,  for  a  term  of  seven  years  from  the  12th  of  May, 
1886.  The  lease  contained  covenants  by  Taylor  to  keep  the 
premises  in  repair,  to  keep  up  a  good  steam-engine,  with  a  boiler 
of  beaten  iron  of  certain  dimensions,  and  at  the  end  or  sooner 
determination  of  the  term,  to  leave  and  deliver  up  possession  of 
the  premises,  and  all  the  things  therein,  in  good  repair,  or  to  pay 
the  lessors  the  value  of  such  as  were  not  so  left ;  with  a  proviso  for 
re-entry  in  case  of  the  bankruptcy  of  Taylor,  and  a  fiat  issuing 
thereon,  or  upon  non-performance  of  any  of  the  covenants.  The 
steam-engine  boiler  in  question  was  set  up  by  Taylor  during  his 
tenancy,  and  annexed  to  the  engine.  It  was  built  round  with  brick, 
and  firmly  fixed  to  the  floor  and  walls  of  the  engine-house ;  being, 
according  to  the  statement  of  the  witnesses,  more  firmly  annexed 
than  it  was  usual  at  a  subsequent  period  to  annex  such  boilers.  In 
April,  1888,  Taylor  committed  an  act  of  bankruptcy,  and  on  the 
16th  of  that  month  a  fiat  in  bankruptcy  issued  against  him,  under 
[  *i5  ]  which  the  defendants  were  appointed  ^assignees,  and  took  possession 
of  the  bankrupt's  property.     A  breach  of  the  covenant  to  repair  had 
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been  committed  previously  to  the  issuing  of  the  fiat ;  and  on  the  Wbbton 
80th  of  May,  1888,  the  plaintiffs  made  an  entry  on  the  premises,  in  woodcock. 
order  to  enforce  the  forfeiture.  The  assignees,  however,  retained 
possession,  and  about  the  20th  of  June  following  sold  the  boiler, 
and  it  was  subsequently  removed  from  the  premises.  It  was 
contended  for  the  plaintiffs,  first,  that  they  were  entitled  to 
recover  under  the  covenant,  to  keep  up  the  engine  and  boiler,  and 
to  leave  them  on  the  premises  at  the  determination  of  the  term ; 
and  further,  that  independently  of  the  language  of  this  particular 
covenant,  they  were  entitled  to  the  boiler  as  being  a  fixture,  and 
not  having  been  removed  during  the  term.  The  learned  Judge  left 
it  to  the  jury  to  say  whether  the  boiler  was  a  fixture ;  and  if  so, 
whether  it  had  been  disannexed  within  a  reasonable  time  after  the 
entry  of  the  plaintiffs.  The  jury  found  it  to  be  a  fixture,  and  that  it 
had  not  been  disannexed  within  such  reasonable  time ;  and  a  verdict 
was  entered  for  the  plaintiffs  for  87/.,  leave  being  reserved  to  the 
defendants  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion 
that  the  plaintiffs  were  not  entitled  under  the  covenant,  and  that 
the  defendants,  as  assignees  of  the  lessee,  had  a  right  to  remove 
the  boiler  so  long  as  they  remained  in  possession. 

In  Michaelmas  Term,   Wightman  obtained  a  rule  accordingly ; 
against  which,  in  Easter  Term, 

Cowling  (Cresswell  was  with  him)  showed  cause : 

*  *  The  law  is  correctly  stated  in  Messrs.  Amos  and  Ferard's  [  16  ] 
Treatise  on  the  Law  of  Fixtures  (p.  87),  that  a  tenant  must  use  his 
privilege  in  removing  fixtures  during  the  continuance  of  his  term  ; 
for  if  he  forbear  to  do  so  within  that  period,  the  law  presumes  that 
he  voluntarily  relinquishes  his  claim  in  favour  of  his  landlord.  This 
was  expressly  recognised  as  the  correct  rule  of  law  on  this  subject,  in 
the  case  of  hy&e  v.  Russell  (l).  So,  in  Hallen  v.  Iiunder(2),  Parke,  B., 
says  :  "  When  chattels  are  fixed  to  the  freehold  by  the  tenant,  they 
become  part  of  it,  subject  to  the  tenant's  right  to  remove  them 
during  the  term,  and  thus  reconvert  them  into  goods  and  chattels. " 
But  it  has  in  truth  been  decided  in  this  very  case,  that  this  boiler 
was  a  fixture,  and  as  such  became  the  property  of  the  landlord. 
During  the  argument  on  the  question  as  to  the  joinder  of  a  special 
count  with  the  count  in  trover,  Parke,  B.,  said  (3)  :  "  Does  not  the 

(1)  35  B.  E.  327  (1  B.  &  Ad.  394).  (3)   Weeton  v.   Woodcock,  5  M.  &  W. 

(2)  40  B.  E.  551  (1  Cr.  M.  &   E.      591. 
275). 
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Weeton  declaration  aver  that  the  boiler  was  fixed  to  the  freehold  ?  Then, 
Woodcock,  if  bo,  it  belongs  to  the  landlord  after  the  determination  of  the 
[  *17  ]  term."  The  only  authority  *  which  appears  adverse  to  the  plaintiffs 
is  that  of  Penton  v.  liobart  (l),  in  which  it  was  held  that  a  tenant 
was  Entitled  to  remove  a  trade  erection  while  he  continued  in 
possession  of  the  land,  although  after  the  expiration  of  the  term. 
But  there  the  lessor  was  in  possession  only  by  relation  of  law,  and 
the  defendant  was  tenant  at  sufferance.     *     *     * 

But  at  all  events,  the  covenant  operated  to  prevent  the  defen- 
dants from  acquiring  any  right  of  removal.  It  maybe  said  it  gives 
the  lessors  only  a  remedy  in  covenant ;  but  it  is  submitted  that  it 
clearly  operated  to  take  away  the  common-law  right  of  removal. 

(Alderson,  B.,  referred  to  Fairbum  v.  Eastwood  (2).) 

That  case  is  distinguishable ;  there  the  parties  were  reversed,  and 
the  covenant  was  different  in  its  terms  from  the  present. 

Wightman  and  Crompton,  contra  : 

The  right  of  the  plaintiffs,  under  the  lease,  lay  wholly  in 
covenant,  and  the  learned  Judge  so  thought  at  the  trial.  The 
main  question,  however,  is,  whether  the  defendants  had  a  right  of 
removal  after  the  determination  of  the  term  by  the  forfeiture.  In 
the  cases  cited  on  the  other  side,  there  was  an  attempt  to  remove 
the  fixture  not  only  after  the  term  had  determined,  but  after  the 
tenant  was  out  of  possession :  and  his  quitting  the  possession  was 
rightly  held  to  be  evidence  that  he  had  abandoned  his  right  oi 
removal,  and  given  the  articles  up  to  the  landlord,  since  he  could 
[  *i8  ]  not  repossess  himself  of  *them  without  committing  a  trespass. 
But  there  is  no  such  presumption  where  the  lessee  continues  in 
possession  :  and  Penton  v.  Robart  is  a  direct  authority  that  in  such 
case  he  retains  the  right  of  removal.  It  has  been  attempted  to 
distinguish  that  case  from  the  present,  on  the  ground  that  here 
there  has  been  an  entry  upon  the  forfeiture ;  but  there  the  plaintiff 
had  actually  recovered  in  ejectment  against  the  defendant,  so  that 
the  latter  held  over  as  a  mere  trespasser.  In  Colegrave  v.  Dios 
Santos  (3),  Abbott,  Ch.  J.,  referring  to  the  judgment  of  Gibbs,  Ch.  J., 
in  Lee  v.  Risdon(4)t  says, — "According  to  that  opinion,  nothing 
can  now  be  done  with  respect  to  those  things  which  may  be  con- 
sidered as  fixtures,  whatever  power  the  plaintiff  might  have  had 

(1)  6  R.  R.  376  (2  East,  88).  (3)  2  B.  &  C.  79. 

(2)  6  M.  &  W.  679.  (4)  17  R.  R.  484  (7  Taunt.  188). 
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before  he  gave  up  the  possession. "     The  authority  of  Penton  v.      Weeton 

Rohan  was  recognised  by  this  Court  in  the  cases  of  Mi  n  shall  v.    woodcock. 

Lloyd  (i),   and    Mackintosh    v.    Trotter  (2).      In   the    former  case 

Parke,  B.,  said :  "  One  question  is,  whether,   in   strict  law,  the 

plaintiffs,  who  represent  the  lessee,  could  derive  from  him  any 

greater  right  than  to  remove  the  fixtures  during  the  term,  or  while 

they  continued  in  possession  after  the  terni."     And  in  Mackintosh 

v.  Trotter  the  same  learned  Judge  laid  it  down  as  the  rule  of  law, 

"  that  the  tenant  has  a  right  to  remove  fixtures  of  this  nature 

(tenants'  fixtures)  during  his  term,  or  during  what  may  for  this 

purpose  be  considered  as  an    excrescence  on  the  term."     The 

passage  cited  from  Amos  and  Ferard  on  Fixtures,  applies  to  cases 

where  the  tenancy  is  determined  by  the  act  of    forfeiture  itself. 

Here  the  tenant  has  not  so  given  up  possession  as  that  the  law 

presumes  a  gift  to  the  reversioner.    If  this  view  of  the  case  be 

correct,  the  question  of  the  reasonableness  of  the  time  is  wholly 

immaterial,  and  the  finding  as  to  it  does  not  alter  the  right  of  the 

defendants. 

Cur*  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  [  19  ] 

Alderson,  B. : 

In  this  case  we  took  time  to  consider  whether  the  assignees  of 
the  bankrupt  had,  under  the  circumstances,  proved  the  right  of 
removing  the  tenant's  boiler,  which  was  a  fixture.  It  appeared 
that  the  landlord  had  made,  on  the  30th  of  May,  1838,  an  entry 
to  avoid  the  lease  after  a  forfeiture  committed,  and  that  subse- 
quently to  that  entry,  though  not  (as  the  jury  have  expressly  found) 
within  a  reasonable  time  after  it,  the  assignees,  still  continuing  in 
possession,  removed  and  sold  the  boiler  in  question.  The  point  is, 
whether  they  had  the  right  so  to  do. 

The  rule  to  be  collected  from  the  several  cases  decided  on  this 
subject  seems  to  be  this,  that  the  tenant's  right  to  remove  fixtures 
continues  during  his  original  term,  and  during  such  further  period 
of  possession  by  him,  as  he  holds  the  premises  under  a  right  still 
to  consider  himself  as  tenant  (3).  That  was  the  rule  on  which 
this  Court  acted   in  M  in  shall  v.  Lloyd  (4),  in   which  Mr.  Baron 

(1)  46  R.  R.  638  (2  M.  &  W.  456).  J.)  and  Ex  parte  Brook,  Re  Huberts,  10 

(2)  49  R.  R.  565  (3  M.  &  W.  184).         Ch.  D.  at  p.  109;  48  L.  J.  Bk.  22.— 

(3)  See  Leader  v.  Homewood  (1858)      A  C. 

5  C.  B.  (N.  S.)  546,  553  (per  Willes,  (4)  46  R.  R.  638  (2  M.  &  W.  460). 

B.B.—  VOL.  LVI.  39 
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Wekton 

r. 

Woodcock. 


Parke,  in  giving  his  judgment,  puts  it  on  the  ground  that  there 
was  "no  doubt  that  in  that  case  the  steam-engines  were  left 
affixed  to  the  freehold  after  the  expiration  of  the  term,  and  after 
the  plaintiffs  had  any  right  to  consider  themselves  tenants."  In 
the  present  case,  also,  this  boiler  was  removed  after  the  entry  for 
a  forfeiture,  and  at  a  time  after  the  assignees  had  ceased  to  have 
any  right  to  consider  themselves  as  tenants.  And  further,  even 
if  they  had  the  right,  in  a  case  where  the  entry  determining  tbe 
tenancy  is  the  act  of  a  third  person,  to  consider  themselves  entitled 
to  a  reasonable  time  for  removing  the  fixture,  the  jury  have 
found  that  they  did  not  avail  themselves  of  that  privilege.  The 
rule,  therefore,  for  a  nonsuit  must  be  discharged. 

Rule  discharged. 


1840. 

Exch.  of 
Pleat. 

[48] 


ROBINSON   v.   LEAROYD. 

(7  Meeson  &  Welsby,  48—55 ;  S.  C.  10  L.  J.  Ex.  166.) 

Where  the  plaintiff,  being  the  owner  of  a  woollen  mill  and  steam-engine, 
let  to  the  defendant  a  room  in  the  mill,  together  with  a  supply  of  power 
from  the  steam-engine  by  means  of  a  revolving  shaft  in  the  room:  Held, 
in  an  action  for  double  value,  under  the  Landlord  and  Tenant  Act,  1730 
(4  Geo.  II.  c.  28),  against  the  tenant  for  holding  over  after  the  expiration 
of  a  notice  to  quit,  that  in  estimating  the  double  value,  the  value  of  the 
power  supplied  could  not  be  included. 

This  was  an  action  of  debt,  on  the  statute  4  Geo.  II.  c.  28,  for 
the  recovery  of  double  the  annual  value  of  a  woollen-mill  and 
premises,  situate  at  Huddersfield,  brought  by  the  plaintiff  as  the 
owner  against  the  defendant  as  the  tenant  of  the  premises,  for 
holding  over  six  months  after  the  expiration  of  a  notice  to  quit. 

At  the  trial  before  Coleridge,  J.,  at  the  last  York  Assizes,  it  was 
proved  that  the  mill  and  premises,  including  a  steam-engine  therein, 
were  the  property  of  the  plaintiff;  that  the  plaintiff,  in  the  year 
1830,  let  to  the  defendant  a  room  in  the  mill,  together  with  a 
supply  of  power  from  the  steam-engine  by  means  of  a  shaft 
revolving  in  the  room,  the  amount  of  rent  to  be  regulated  by  the 
amount  of  machinery  which  the  defendant  should  from  time  to 
time  introduce  into  and  require  to  be  worked  in  the  mill.  The 
rent  varied  in  amount  until  the  year  1885,  since  which  time  it  had 
invariably  continued  at  the  sum  of  451Z. ;  and  it  was  proved  that 
the  defendant  had,  in  various  notes  and  figures  in  his  own  hand- 
writing, debited  himself  with  the  half-year's  rent  in  one  entire  sum 
of  2252.  10s.    The  custom  of  the  trade  appeared  to  be  for  the  owner 


L- 
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of  a  mill  to  fit  up  the  steam-engine,  and  supply  the  power  or  first     Robinson 


r. 


motion,  and  then  to  let  it  to  his  tenants  at  one  entire  sum.  The  learoyd. 
counsel  for  the  defendant  contended,  that  as  the  statute  only  gave 
double  value  for  "  lands,  tenements,  and  hereditaments,"  the  value 
of  the  power  supplied  by  the  steam-engine  did  not  come  within  the 
meaning  of  those  words,  and  that  the  verdict  ought  to  be  reduced 
to  such  a  sum  as  should  be  shown  to  be  double  value  of  the  room 
above,  when  severed  from  the  steam  power.  The  learned  Judge, 
however,  was  of  opinion  that  they  could  not  be  separated,  as  they 
were  let  together,  as  in  the  case  of  a  furnished  dwelling-house :  but 
gave  the  defendant  leave  to  *reduce  the  damages  by  such  sum  as  [  *j9  ] 
the  value  of  the  steam  power  should  be  ascertained  to  be,  in  case 
the  Court  should  be  of  opinion  that  the  plaintiff  was  entitled  to 
recover  double  the  value  of  the  room  only ;  it  being  agreed  that 
the  amount  should  be  left  to  the  decision  of  an  arbitrator. 
Dundas  having,  in  Easter  Term  last,  obtained  a  rule  accordingly, 

Cre88icell  (Knowles  was  with  him),  now  showed  cause: 

The  defendant,  by  taking  the  room  and  the  engine  power,  had 
the  benefit  of  the  latter ;  and  by  holding  over  he  prevents  the 
landlord  from  getting  the  value  from  some  other  tenant,  and  there- 
fore the  plaintiff  is  entitled  to  recover  double  the  value  of  the  whole 
under  the  statute.  The  statute  meant  to  give  the  landlord  double 
the  value  of  that  which  was  withheld  from  him  by  his  tenant.  If 
the  tenant  had  given  the  notice,  the  landlord  would  clearly  have 
been  entitled  to  double  rent  under  the  11  Geo.  II.  c.  19,  s.  18. 

(Parke,  B. :  Might  not  the  landlord  have  cut  off  the  shaft 
communicating  with  the  room?) 

It  appears  to  have  been  a  horizontal  shaft,  to  which  the  gearing  is 
attached,  and  that  could  not  have  been  done  without  injuring  the 
occupiers  of  the  other  rooms  in  the  mill.  It  is  true  the  plaintiff 
was  the  occupier  of  the  other  rooms,  but  that  makes  no  material 
difference ;  it  does  not  lie  in  the  defendant's  mouth  to  say, — "  True, 
I  have  continued  in  the  possession  of  this  power,  but  you  might 
have  prevented  me  by  cutting  off  the  shaft.' '  The  question  is, 
what  the  defendant  continued  wrongfully  to  occupy  and  hold  over. 
Suppose  the  case  of  a  tenant  of  a  ready-furnished  house ;  could  it 
be  said  that  the  tenant  was  not  to  pay  double  the  value  of  it  as 
such,  because  the  landlord  had  power  to  enter  and  take  away  the 

89—2 
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Robinson     furniture  ?    Would  not  the  defendant  be  liable  to  be  rated  for  this 
Lkaboyd      power  ?    It  has  been  so  held  in  the  case  of  a  weighing-machine. 

I  *50]  (Parke,  B. :  Suppose  it  *had  been  a  mill  worked  by  a  horse; 

could  you  recover  for  the  use  of  the  horse  ?) 

Perhaps  not.  In  Rex  v.  Bradford  (l),  a  canteen  in  barracks  was 
demised  to  B.  by  the  barrack-board  for  a  year,  at  a  rent  of  152.  for 
the  canteen  and  buildings,  and  also  the  further  sum  of  5101.  for  the 
privilege  of  using  the  same  as  a  canteen,  and  selling  therein  pro- 
visions and  liquors,  &c,  usually  sold  by  suttlers,  with  power  of 
distress  for  the  aggregate  sum ;  and  this  was  held  to  be  one  entire 
rent  for  the  canteen,  and  therefore  that  B.  was  rateable  to  the 
relief  of  the  poor  as  occupier  of  the  canteen,  in  respect  of  the  525/. 
aggregate  rent,  and  not  merely  in  respect  of  the  152.  In  that  case 
the  lessors  had  actually  reserved  two  distinct  rents ;  but  Lord 
Ellenborough,  after  saying  that  he  could  not  look  at  the  reserva- 
tion in  any  other  view  than  as  a  mode  of  dividing  the  rents,  adds, 
— "  It  does  appear  to  me  that  this  is  as  much  a  profit  appurtenant 
to  the  tenement,  arising  from  its  local  situation,  as  was  the  profit 
of  the  weighing  or  carding  machine  to  the  tenements  there  rated. 
And  it  has  not  been  improperly  likened  to  the  case  of  a  soke  mill, 
which  is  let  at  a  higher  rent,  because  it  has  a  right  to  the  sole 
multure  of  all  the  corn  and  grain  in  the  neighbourhood.  Can  it 
be  doubted  that  this  would  form  a  part  of  the  rateable  value  of  the 
mill  itself  ? "  This  room  is  scarcely  of  any  value  without  the 
power  being  applied  to  it.  The  question  is,  what  does  the  tenant 
prevent  the  landlord  from  enjoying?  It  is  not  for  the  tenant  who 
has  held  it,  to  say,  You  might  have  taken  a  step  to  prevent  me 
from  enjoying  it.  Suppose  this  had  been  a  small  tenement,  of 
which  the  landlord  might  have  got  possession  through  the  inter- 
vention of  a  magistrate,  the  tenant  could  not  be  allowed  to  say  that 
the  landlord  was  not  entitled  to  double  value,  because  he  did  not 
adopt  that  measure. 

[  *si  ]  (Alderson,  B. :  The  landlord  might  be  a  great  *loser  if  he  could 

not  recover  in  this  way,  but  he  might  still  recover  the  single  value. 

Parke,  B. :  He  might  recover  what  he  has  lost  in  an  action  on 
the  case ;  but  the  question  is,  whether  he  can  recover  under  the 

(1)  4  M.  &  S.  317. 
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words  "  double  the  value  of  the  lands,  tenements,  and  heredita-     Robinson 
ments  so  detained,' '  in  the  statute.)  Leaboyd. 

That  which  is  to  be  recovered  must  surely  be  double  the  value  of 
that  which  is  withheld. 

Dundas  and ,  contra  : 

The  landlord  is  not  without  remedy,  as  he  might  recover  any 
damage  actually  sustained  by  an  action  on  the  case.  But  he 
cannot  claim  double  value  under  4  Geo.  II.  c.  28.  Lord  Ellen- 
borough,  in  Lloyd  v.  Rosbee  (i),  says :  "  This  is  a  penal  statute, 
and  is  to  be  construed  strictly. "  There  is  a  distinction  between 
the  two  statutes :  in  the  statute  where  double  rent  is  given,  the 
party  is  called  a  tenant ;  in  this  he  is  treated  as  a  trespasser.  The 
same  distinction  is  pointed  out  by  the  Court  in  Soxdsby  v.  Neving  (2). 
Here  the  landlord  puts  the  tenant  into  possession  of  this  power, 
and  continues  to  supply  him  with  it  after  notice  to  quit ;  he  thus 
knowingly  enables  him  to  commit  the  wrong ;  he  cannot  afterwards 
sue  him  for  the  penalty.  Such  power  is  not  "  lands,  tenements,  or 
hereditaments."  In  Newman  v.  Anderton  (3),  where  it  was  held 
that  a  landlord  had  a  right  to  distrain  for  the  rent  of  ready- 
furnished  lodgings,  Mansfield,  Ch.  J.  says,  "  It  must  occur 
constantly,  that  the  value  of  demised  premises  is  increased  by  the 
goods  upon  the  premises,  and  yet  the  rent  reserved  still  continues 
to  issue  out  of  the  house  or  land,  and  not  out  of  the  goods; 
for  rent  cannot  issue  out  of  goods.  In  Spencer's  case  (4),  it  is 
resolved,  that  if  a  man  lease  sheep  or  other  stock  of  cattle,  or  any 
other  personal  goods,  for  any  time,  and  the  lessee  covenants  for 
him  and  his  assigns  at  the  end  of  the  time  to  deliver  the  like  cattle 
or  *goods  as  good  as  the  things  letten  were,  or  such  price  for  them,  [  *52  ] 
and  the  lessee  assigns  the  sheep  over,  this  covenant  shall  not  bind 
the  assignee ;  for  it  is  but  a  personal  contract :  and  it  is  added, 
'  the  same  law,  if  a  man  demises  a  house  and  land  for  years,  with 
a  stock  or  sum  of  money,  rendering  rent,  and  the  lessee  covenants 
for  him,  his  executors,  administrators,  and  assigns,  to  deliver  the 
stock  or  sum  of  money  at  the  end  of  the  term ;  yet  the  assignee 
shall  not  be  charged  with  this  covenant,  for  although  the  rent 
reserved  was  increased  in  respect  to  the  stock  or  sum,  yet  the  rent 
did  not  issue  out  of  the  stock  or  sum,  but  out  of  the  land  only. 

(1)  11  R.  R.  764  (2  Camp.  453).  (3)  2  N.  R.  224. 

(2)  9  R.  R.  567  (9  East,  313).  (4)  5  Co.  Rep.  17. 
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Leaboyd.     issue  out  of  the  land  only."     The  stock  itself  is  no  part  of  the 
value  of  the  subject  of  occupation. 

In  Rex  v.  The  Inhabitants  of  Mellor(i),  where  power  was 
supplied,  and  there  was  a  contract  for  a  standing-place  in  another's 
mill  for  a  carding-machine,  (the  party's  own  property),  which  was 
fastened  to  the  floor  and  the  roof,  for  the  purpose  of  being  worked 
by  the  steam-engine  of  the  mill :  it  was  held  not  to  be  a  taking  of 
a  tenement,  but  a  mere  license  to  use  the  machinery  of  the  mill, 
and  that  no  settlement  could  be  derived  under  it. 

(Alderson,  B. :  That  turned  upon  his  not  being  in  possession  of 
the  room ;  there  the  miller  was  in  possession  of  the  room.) 

In  Rex  v.  The  Inhabitants  oj  Seacroft  (2),  where  a  person  engaged 
himself  as  a  waiter  at  an  hotel,  and  had  the  tap,  or  privilege  of 
selling. malt  liquors  there,  and  the  use  of  the  cellar  for  holding  the 
liquors,  which  had  a  separate  entrance,  and  of  which  he  kept  the 
key,  and  paid  for  his  situation  of  waiter  and  the  tap  and  cellar 
the  yearly  sum  of  601. ;  it  was  held  that  that  was  not  such  an 
occupation  of  the  cellar  as  to  confer  a  settlement. 

(Alderson,  B. :  The  Court  there  said  there  did  not  appear  to  be 
any  taking  of  the  cellar  as  a  tenant,  but  the  use  of  it  was  only 
[  *53  ]       a  privilege  allowed  him  *in  respect  of  the  hiring  himself  as  a 
waiter.) 

Here  the  plaintiff  might  have  stopped  the  power;  he  has  no 
right  to  supply  it  de  die  in  diem  to  a  trespasser,  and  afterwards,  to 
recover  double  value  under  the  statute,  to  indemnify  himself  for 
the  wrong  he  has  himself  enabled  such  trespasser  to  commit. 

(Alderson,  B. :  In  Rex  v.  Whiteehapel  (3),  it  was  held,  that, 
where  the  Sessions  find  that  the  amount  of  the  rent  paid  is  more 
than  10/.  per  annum,  the  Court  will  conclude  that  the  tenement  is 
of  that  value,  although  it  is  stated  that  some  personal  chattels  were 
likewise  demised,  unless  the  value  at  which  they  are  rented  is 
expressly  stated.  That  seems  to  imply  that  if  the  value  had  been 
found,  they  would  have  deducted  that  amount. 

(1)  2  East,  188.  (3)  2  Bott,  102,  pi.  146;  2  Nolan,  37. 

(2)  2  M.  &  S.  472. 
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Parke,  B. :    The  criterion  seems  to  be,  whether  this  could  b3     Robinson 
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recovered  in  the  shape  of  rent  by  distress.)  Lkakoyd. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. : 

The  question  in  this  case  is,  whether,  in  estimating  the  double 
value  of  a  room  in  a  factory,  held  over  by  the  defendant,  the  value 
of  the  power  of  a  steam-engine,  which  was  supplied  by  the  landlord 
to  turn  the  machinery  in  that  room  by  means  of  a  shaft  revolving 
in  it,  can  be  included.  We  think  it  cannot.  By  the  express  terms 
of  the  statute,  the  tenant  holding  over  is  to  pay  at  the  rate  of 
double  the  yearly  value  of  the  lands,  tenements,  and  hereditaments 
so  detained.  The  value  of  the  soil  itself,  and  every  thing  which, 
by  having  been  attached  to  it,  becomes  part  of  the  soil,  is  no  doubt 
to  be  estimated  for  this  purpose,  as  well  as  that  of  all  easements, 
rights,  and  appurtenances  thereto  belonging,  or  enjoyed  therewith ; 
and  that  value  is  what  an  occupier  would  give,  and  the  landlord 
would  otherwise  have  received,  for  the  use  of  the  freehold  and 
every  thing  connected  with  it,  during  the  time  that  the  *possession  [  *»4  ] 
is  withheld.  But  where  a  compensation  is  paid  jointly  for  the  use 
of  the  tenement  and  its  appurtenances,  and  for  something  else,  as, 
for  instance,  for  the  landlord's  performance  of  a  contract  to  do 
something  which  would  be  beneficial  to  the  occupier ;  the  compensa- 
tion so  paid,  though  an  entire  sum,  is  not  entirely  for  the  value  of 
the  occupation,  though  by  the  contract  of  the  parties  the  portion 
applicable  to  each  is  not  ascertained.  If,  by  the  contract  of  the 
parties,  a  separate  sum  was  fixed  as  a  compensation  for  each 
subject,  there  would  be  no  difficulty  in  the  case ;  and  the  omission 
to  make  that  apportionment,  in  truth,  makes  no  other  difference 
than  that  it  renders  it  less  easy  to  ascertain  the  value  of  each 
part. 

If  a  landlord  demises  a  public-house  at  rack-rent,  and  contracts 
to  supply  it  with  specified  quantities  of  ale,  which  the  tenant 
agrees  to  take  at  reasonable  or  fixed  prices,  the  landlord  is  paid  the 
value  of  the  house  in  the  shape  of  rent ;  and  the  compensation  for 
the  supply  of  ale,  in  the  shape  of  profit  on  each  transaction.  It 
could  not  be  contended,  that  the  amount  of  both  together  was  the 
value  of  the  house ;  nor  would  it  make  any  difference  if  the  tenant 
had  agreed  to  pay  for  both  by  one  fixed  sum.     In  like  manner,  if 
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the  landlord  agrees  to  supply  the  tenant  with  horses,  to  be  used  on 
or  off  the  tenement  as  a  moving  power,  or  with  steam  for  the  like 
purpose,  whether  at  separate  sums  for  each,  or  one  sum  for  both, 
the  compensation  for  the  power  can  in  neither  case  form  a  part  of 
the  value  of  the  subject  of  the  occupation.  If  the  landlord,  by 
means  of  the  tenant  having  held  over,  is  prevented  from  using  his 
power  beneficially,  and  deprived  of  profit  thereby,  he  has  a  remedy 
on  his  contract  with  the  tenant,  to  give  up  at  the  end  of  the  term, 
or  for  a  trespass  in  continuing  to  occupy,  and  may  recover  a 
compensation  for  his  loss  by  way  of  special  damage.  But  on  the 
statute,  which  is  penal,  and  is  to  be  construed  strictly,  he  can  only 
recover  double  the  value  of  the  occupation  of  the  tenement  *and  its 
appurtenances.     The  rule  must  therefore  be  absolute. 

Rule  absolute. 


1840. 

ExcU.  of 
Plea*. 

[55] 


KING  v.   GILLETT. 

(7  Meeson  &  Welsby,  55—59;  S.  C.  10  L.  J.  Ex.  164.) 

To  a  declaration  in  assumpsit  founded  on  mutual  promises  to  marry 
within  a  reasonable  time,  it  is  a  good  plea,  that  after  the  promise,  and 
before  any  breach  thereof,  the  plaintiff  absolved,  exonerated,  and  dis- 
charged the  defendant  from  his  promise,  and  the  performances  thereof. 

Assumpsit  for  the  breach  of  a  promise  to  marry  the  plaintiff  in  a 
reasonable  time.  The  declaration  was  in  the  usual  form,  alleging 
mutual  promises  to  marry.  Plea,  that  after  the  making  of  the 
promise  in  the  declaration  mentioned,  and  before  any  breach 
thereof  by  the  defendant,  to  wit  on  &c,  the  plaintiff  wholly 
absolved,  exonerated,  and  discharged  the  defendant  from  his 
promise  and  the  performance  of  the  same.    Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  consists 
wholly  of  matter  of  law,  on  which  no  assumpsit  nor  material  issue 
can  be  taken  ;  that  the  facts  which  constitute  the  discharge  alleged 
by  the  defendant  ought  to  have  been  set  out,  in  order  that  the 
judgment  of  the  Court  might  have  been  taken  as  to  their  consti- 
tuting such  discharge  or  not,  or  otherwise  that  issue  might  have  been 
taken  on  some  material  fact  so  alleged ;  and  that  the  allegations  in 
the  plea  are  much  too  general,  and  therefore  no  traverse  can  be 
safely  taken,  so  as  to  bring  any  distinct  matter  of  fact  in  issue,  &c. 
Joinder  in  demurrer. 

The  following  points  of  argument  were  stated  in  the  margin : — 
The  plaintiff  will  contend   that  a   contract  founded  on  mutual 
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promises  can  only  be  rescinded  before  breach  by  mutual  consent ;        Kino 

ft 
and  that  a  mere  discharge  by  one  of  the  parties,  without  any  act  of     gillett 

the  other  party,  is  incomplete.     The  defendant  will  contend  that  a 

promise  may  be  discharged  by  parol  before  breach,  and  that  it  is 

not  necessary  in  pleading  to  state  the  evidence  of  such  discharge, 

or  the  special  circumstances  under  which  it  arises,  or  that  there 

was  any  consideration  for  the  same. 

The  case  was  argued  in  Trinity  Term,  by 

E.  Perry,  in  support  of  the  demurrer  :  r  56  i 

This  plea  may  be  proved  in  many  different  ways,  and  the 
plaintiff  is  left  entirely  in  the  dark  as  to  what  is  the  real  ground  of 
defence. 

(Alderson,  B. :  There  is  no  allegation  that  the  defendant  agreed 
to  the  discharge.) 

The  Court  then  called  on 

Montague  Smith,  in  support  of  the  plea  : 

The  plea  is  not  pleaded  as  a  rescission  of  the  contract :  but  the 
plaintiff  cannot  enforce  an  action  against  the  defendant,  after  she 
has  dispensed  with  the  performance  of  it.  There  are  many  cases 
in  which  a  party  is  debarred  from  maintaining  an  action  by  a 
certain  act  or  declaration  of  his  own. 

(Alderson,  B. :  How  can  there  be  a  dispensation  before  breach  ?) 

It  is  a  kind  of  leave  and  license  not  to  perform  the  contract. 

(Alderson,  B. :  Does  the  contract  cease  or  continue  ?  If  it 
ceases,  it  is  rescinded ;  if  it  continues,  there  may  be  a  breach 
of  it.) 

Langden  v.  Stokes  (l)  is  an  authority  for  the  defendant.  There 
the  plaintiff  declared  in  assumpsit,  that  whereas  the  defendant  on 
the  2nd  of  April,  and  for  such  a  valuable  consideration,  assumed  to 
go  such  a  voyage  in  such  a  ship  before  the  August  following,  and 
alleged  a  breach  in  the  non-performance.  The  defendant  pleaded, 
that  before  any  breach,  the  plaintiff,  on  the  4th  of  April,  at  such  a 
place,  exoneravit  eum  of  the  said  promise;  and  on  demurrer  the 
plea  was  held  good,  on  the  ground  that  as  this  was  a  promise  by 

(1)  Cro.  Car.  383. 
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King  words,  it  might  be  discharged  by  words  before  breach  ;  "  eodem 
Gillett.  modo  quo  oritur,  eodem  modo  dissolvitur."  There,  no  more 
consideration  was  shown  for  the  discharge  of  the  defendant  from 
his  promise,  than  there  is  here.  So  in  Com.  Dig.,  Action  upon  the 
Case  upon  Assumpsit,  G,  it  is  said — "  if  a  man  make  a  promise,  he 
to  whom  it  was  made,  before  a  breach  may  discharge  it  by  parol :  " 
I  *57  ]  citing  Tresicaller  v.  Keyne  (l),  and  several  other  ^authorities. 
Many  instances  might  be  put,  in  which  a  party  debars  himself  from 
bringing  an  action  against  another ;  as  by  giving  another  leave  to 
go  over  his  ground ;  or  by  the  gift  of  a  horse,  lent  for  a  specific 
time,  before  that  time  is  over ;  yet  in  such  cases  there  is  no 
consideration  for  so  doing.  Before  breach,  it  is  a  sort  of  license, 
which  may  be  without  consideration.  It  is  a  maxim  of  law,  that 
ex  nudo  pacto  non  oritur  actio — but  a  party  may  debar  himself  of  an 
action  without  consideration.  After  breach,  no  doubt,  nothing  is 
sufficient  but  accord  and  satisfaction. 

(Alderson,  B. :  The  case  of  Langden  v.  Stokes  certainly  appears 
to  be  directly  in  point.) 

E.  Perry : 

The  pleadings  are  not  fully  set  out  in  that  case,  and  it  is  quite 
consistent  with  all  that  appears  in  the  report,  that  the  plea  may 
have  shown  an  agreement,  and  a  mutual  exoneration  of  each  party 
by  the  other.  The  rule  of  the  civil  law  there  referred  to  is  this: 
"  Nihil  tarn  naturale  est,  quam  eo  genere  quidque  dissolvere, 
quo  colligatum  est :  ideo  verborum  obligatio  verbis  tollitur :  nudi 
consensus  obligatio  contrario  consensu  dissolvitur "  (2).  So,  also, 
Pothier  states  the  rule  of  the  civil  law:  "With  respect  to  those 
obligations  contracted  by  the  consent  of  the  parties,  the  release 
might  be  made  by  a  simple  agreement,  by  which  the  creditor 
agreed  with  the  debtor  to  hold  him  acquitted,  and  such  agreement 
extinguished  the  obligation  plena  jure"  (3).  In  Treswaller  v.  Keyne, 
which  was  assumpsit  on  a  promise  by  the  defendant  to  pay  the 
plaintiff  4!.,  in  consideration  that  the  plaintiff  would  travel  with 
him  from  London  to  York,  to  help  him  to  search  for  a  will ;  the 
plea  stated  that,  after  the  promise,  and  before  any  preparation 
made  for  the  journey,  it  was  accorded  and  agreed  between  them 
that  the  plaintiff  should  forbear  his  journey,  and  that  the  defendant 

(1)  Cro.  Jac.  620.  (3)  Pothier  on  Obligations,  Part  iii. 

(*2)  Dig.  xvii.  35.  ch.  3,  art.  1. 
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should   be  discharged  from   the   payment  *of  the  4/.,  and  that        King 
accordingly  he  discharged  the  plaintiff  of  his  journey  and  search.      Gillbtt. 
However,  that  case  was  decided  for  the  plaintiff  on  another  point.       [  *58  ] 
So,  in  Hurford  v.  Pyle  (l),  it  was  held  that  a  contract  founded  on 
mutual  promises  could  not  be  discharged  but  with  consent  of  both 
parties.     Where  the  consideration  for  the  promise  is  executed,  but 
something  remains  to  be  done  by  one  party,  there  a  discharge  by 
the  other  before  breach  may  be  a  discharge  in  toto  ;  but  where  it  is 
a  contract  founded  on  mutual  promises,  it  can  be  discharged  only 
by  mutual  consent,  and  the  plea  of  exoneravit  earn  does  not  apply 
to  such  a  case.     On  this  principle  rest  the  decisions  in  Leigh  v. 
Pater son  (2)  and  Phillpotts  v.  Evans  (3),  where  it  was  held  that  a 
contract  to  deliver  goods  on  a  certain  day  cannot  be  got  rid  of  by  a 
notice  from  the  seller,  before  that  day,  that  he  shall  not  deliver  the 
goods,  unless  it  be  assented  to  by  the  buyer. 

M.  Smith  referred  to  Edwards  v.  Weeks  (4). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B. : 

In  this  case  we  are  of  opinion  that  the  plea  is  good,  and  that  the 
demurrer  must  be  overruled. 

The  question  before  the  Court  was  this :  Whether,  to  an  action 
founded  on  mutual  promises  to  marry  within  a  reasonable  time, 
the  defendant  could  plead  that,  before  any  breach  of  contract  on 
his  part,  the  plaintiff  wholly  exonerated  him  from  the  performance 
of  that  contract.  And  it  was  contended  that  the  proper  plea  was, 
that  before  breach,  the  plaintiff  and  defendant  by  mutual  agreement 
*had  rescinded  the  contract  previously  made  between  them.  No  [  *°9  ] 
doubt  such  a  plea  would  be  good ;  but  on  looking  into  the  precedents 
to  which  we  have  been  referred,  we  find  that  the  form  of  the 
present  plea  has  been  adopted  and  held  good  in  several  cases. 
There  are  precedents  in  several  of  the  books  of  entries  (o),  and 
there  are  two  decided  authorities,  Holland  and  Corner's  case  (6),  and 
Laiujden  v.  Stokes  (7).  And  we  think  this  latter  case  explains  the 
matter,  and  reconciles  the  present   plea  with  general  principles. 

(1)  Cro.  Jac.  483.  (5)  East.  Entr.  685;  Brown's  Entr. 

(2)  20  R.  R.  552  (2  Moore,  588).  67  (fol.  edit.) ;  Hem's  Pleader,  31. 

(3)  52  R.  R.  802  (5  M.  &  W.  475).  (6)  2  Leon.  214. 

(4)  1  Mod.  262 ;  2  Mod.  259.  (7)  Cro.  Car.  383. 
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It  seems  to  have  been  treated  there  as  a  mere  question  of  the  form 

of  plea — and  so  we  think  it  is :  for,  although  we  are  of  opinion  that 

this  plea  is  good  in  point  of  form  ;  yet  we  think  the  defendant  will 

not  be  able  to  succeed  upon  it  at  Nisi  Prius,  in  case  issue  be  taken 

upon  it,  unless  he  proves  a  proposition  to  exonerate  on  the  part  of 

the  plaintiff,  acceded  to  by  himself ;  and  this  in  effect  will  be  a 

rescinding  of  the  contract  previously  made. 

We   think,   therefore,  that  judgment  must  be   given  for   the 

defendant;   but  the  plaintiff  should  have  liberty  to   amend    on 

payment  of  costs. 

Leave  to  amend  accordingly. 


1840. 

Exoh.  of 
Plea*. 

[59] 
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BRAGG  and  Another  v.  RYLAND. 

(7  Meeson  &  Welsby,  59—63  ;  S.  C.  10  L.  J.  Ex.  186.) 

A  testator  devised  among  his  children  (naming  them),  one  half  of  his 
property  at  his  decease,  whether  in  houses,  lands,  or  other  effects,  to  be 
equally  divided  among  them  and  their  heirs,  according  to  the  judgment  of 
his  executors,  whom  he  empowered  to  sell  or  dispose  of  the  whole  or  any 
part,  according  to  their  opinion,  for  the  benefit  of  his  children,  as  they 
severally  arrived  at  the  age  of  twenty-five,  and  not  before,  unless  his 
executors  should  think  it  prudent  to  divide  it  before.  The  testator  then 
gave  the  remaining  half  of  his  property  to  his  wife  for  her  life,  and  to  leave 
it  at  her  death  by  her  will  among  his  children  ;  but  if  she  made  no  will, 
then  to  be  equally  divided  among  his  children  and  their  heirs  :  Held,  that 
the  power  of  sale  given  to  the  executors  extended  only  to  the  moiety  first 
devised  among  the  children  and  their  heirs. 

The  following  case  was  stated  under  a  Judge's  order,  by  consent 
of  the  parties,  for  the  opinion  of  this  Court. 

The  plaintiffs  are  the  executors  of  the  will  of  Sampson  Tomlinson, 
deceased,  who,  at  the  date  of  his  will  hereinafter  set  forth  and  at 
the  time  of  his  death,  was  seised  in  fee-simple  in  possession  of  a 
close  or  piece  of  land,  situate  in  the  parish  of  Ash  ton,  in  the  county 
of  Warwick.  The  said  Sampson  Tomlinson,  by  his  last  will  and 
testament,  bearing  date  the  23rd  of  December,  1822,  properly 
executed  and  attested  for  the  passing  of  real  estates  (after  some 
bequests  not  material  to  this  case),  devised  as  follows:  "And  I 
give  among  my  children  Sampson,  Mary,  and  James,  one  half  of 
my  property,  whatever  it  may  be,  at  my  decease,  and  in  whatever 
it  may  consist,  whether  in  houses,  lands,  or  other  effects,  and 
whether  freehold  or  leasehold,  to  be  equally  divided  among  them 
and  their  heirs,  according  to  the  judgment  of  my  executors  herein- 
after named,  whom  T  empower  to  sell  or  dispose  of  the  whole  or 
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any  part,  according  to  their  opinion,  for  the  benefit  of  my  said  Bragg 
children,  as  they  severally  arrive  at  the  age  of  twenty-five,  and  not  ryland. 
before,  unless  my  executors  think  it  prudent  to  divide  it  before ;  in 
which  case  they  are  hereby  empowered  to  give  it  them  after  they 
arrive  at  the  age  of  twenty-one  years,  and  not  before:  And  I 
declare,  in  case  of  sale,  their  receipt  shall  be  effectual  discharges 
to  the  purchasers  for  their  purchase-money."  The  will  then 
contained  some  further  bequests  of  personalty,  and  then  proceeded: 
"  The  remaining  half  of  my  property,  as  above  described,  I  leave 
to  my  wife  Martha,  during  her  natural  life,  and  to  leave  it  at  her 
death  by  will  among  my  three  children,  in  such  proportions  as  she 
shall  think  proper ;  but  if  she  does  not  make  her  will,  then  to  be 
equally  divided  among  my  three  children,  and  their  heirs.  I  also 
desire  that  the  half  of  my  daughter's  fortune,  of  which  my  wife 
has  the  power  to  dispose,  may,  if  my  wife  shall  not  give  any 
directions  respecting  it,  be  settled  upon  her  during  her  life ;  and  to 
be  equally  divided  amongst  her  children,  and  their  heirs  and 
executors,  at  her  decease,  *without  any  influence  over  it  by  her  [  *6i  ] 
husband,  if  she  should  marry.  And  as  my  son  Sampson  does  not 
very  well  comprehend  conversation,  and  is  also  imperfect  in  speech, 
I  wish  my  executors  to  settle  two-thirds  of  his  fortune  upon  him 
during  his  life,  and  to  be  equally  divided  amongst  his  children,  or 
their  heirs  and  executors  at  his  death." 

The  testator  then  appointed  the  plaintiffs  executors  of  his  said 
will,  and  afterwards  died  without  making  any  alteration  in  the 
above  devise,  and  the  will  was  duly  proved  by  the  plaintiffs. 
Mrs.  Tomlinson,  named  in  the  will,  afterwards  died  without  making 
any  appointment  of  any  part  of  the  property  in  question.  The 
plaintiffs,  becoming  desirous  of  selling  the  whole  of  the  close  or 
piece  of  land  hereinbefore  mentioned,  on  the  2nd  day  of  December, 
1839,  entered  into  the  agreement  with  the  defendant  upon  which 
this  action  is  brought,  whereby  they  agreed  to  sell  and  convey  the 
fee-simple  of  the  whole  of  such  land  to  the  defendant  for  the  sum 
of  1,0002.,  and  to  produce  a  good  and  marketable  title  to  the  same. 

The  defendant,  after  perusing  the  abstract  of  the  plaintiffs'  title, 
refused  to  complete  the  purchase,  on  the  ground,  that  the  power  of 
sale  given  by  the  will  of  the  said  Sampson  Tomlinson  to  his  executors 
extended  only  to  a  moiety  of  the  lands  devised  by  the  will,  and  that 
therefore  no  valid  and  marketable  title  could  be  made  by  the 
plaintiffs  under  such  power  of  sale  to  the  whole  of  the  close  or  piece 
of  land  comprised  in  the  contract  of  sale. 
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Bragg  The  plaintiffs,  on  the  other  hand,  contend,  that  upon  the  true 
Ryla'kd.  construction  of  the  whole  of  the  will,  with  reference  to  the  objects 
which  the  testator  appears  to  have  had  in  view,  the  power  of  sale 
must  be  considered  to  extend  to  the  entire  estate  devised  by  the 
will,  and  not  to  a  moiety  of  it  only.  And  the  plaintiffs  accordingly 
offered  to  convey  the  whole  of  the  close  or  piece  of  land  in  question 
to  the  defendant  under  the  above  power  of  sale,  but  the  defendant 
declined  to  complete  the  purchase  upon  those  terms. 
[  62  ]  The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs, 
as  executors  of  the  will  of  the  late  Mr.  Tomlinson,  can  convey  to 
the  defendant  a  valid  title  to  the  whole  of  the  said  close  or  piece  of 
land  comprised  in  the  contract  of  sale.  If  the  Court  should  be  of 
opinion  that  the  plaintiffs  can  convey  such  a  title  to  the  same,  judg- 
ment is  to  be  entered  for  the  plaintiffs  by  confession,  for  the  sum 
of L  ;  if  otherwise,  a  judgment  of  nolle  prosequiis  to  be  entered. 

The  case  was  argued  at  the  present  sittings,  by  Cowling  for 
the  plaintiffs,  who  contended  that  the  power  of  sale  was  clearly 
intended  to  extend  to  the  entire  property  devised,  all  of  which  was 
ultimately  to  be  equally  divided  among  the  testator's  children  or 
their  representatives ;  and  by  Goulburn,  Serjt.,  for  the  defendant, 
who  argued  that  it  was  confined  to  the  moiety  first  given  to  be 
divided  by  the  executors  among  the  children,  and  to  be  sold 
according  to  their  opinion  for  the  benefit  of  the  children,  on  their 
arriving  at  the  specified  ages. 

The  Court  took  time  to  consider,  and  on  a  subsequent  day  the 
judgment  of  the  Court  was  delivered  by 

Parke,  B. : 

The  question  in  this  case  was,  whether  the  executors  named  in 
the  will  of  Sampson  Tomlinson  had  a  power  of  sale  over  the  whole 
of  the  property  or  not.  We  have  had  considerable  doubt  upon  it, 
but  have  come  to  the  conclusion,  after  consideration,  that  they  had 
not.  The  words  of  the  will  should  be  construed  according  to  their 
ordinary  import :  and  we  think  the  natural  meaning  of  the  words 
by  which  the  power  is  given,  in  the  place  in  which  they  occur  in 
the  will,  is  to  give  the  executors  power  to  sell  only  that  half  of  the 
property  which  is  given  directly  to  the  children.  The  words  are — 
"  whom  I  empower  to  sell  or  dispose  of  the  whole  or  any  part" — 
If  the  will  had  stopped  there,  it  might  well  be  said  that  the  power 
extended  to  all  the  property  ;  but  it  goes  on — and  we  must  read  all 
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the  words  together — "according  *to  their  opinion,  for  the  benefit 
of  the  said  children,  as  they  severally  arrive  at  the  age  of  twenty- 
five,,,  &c.  We  think,  therefore,  that  the  testator  must  have  meant 
to  include  in  the  power  the  whole  of  that  half  of  his  property  only 
which  he  had  given  to  his  children,  and  that  consequently  there 

Judgment  for  the  defendant. 


Bragg 

Ryland. 

[•63] 


WICKHAM  v.   HAWKER  and   Others  (1). 

(7  Meeson  &  Welsby,  63—81 ;  S.  C.  10  L.  J.  Ex.  153.) 

By  deed  between  A.,  B.,  C.  and  D.,  A.  and  B.  conveyed  to  D.  and  his 
heirs  certain  lands,  excepting  and  reserving  to  A.,  B.  and  C,  their  heirs 
and  assigns,  liberty  to  come  into  and  upon  the  lands,  and  there  to  hawk, 
hunt)  fish,  and  fowl :  Held,  that  this  was  not  in  law  a  reservation  properly 
so  called,  but  a  new  grant  by  D.  (who  executed  the  deed),  of  the  liberty 
therein  mentioned :  and  therefore  that  it  might  enure  in  favour  of  C.  and 
his  heirs,  although  he  was  not  a  conveying  party  to  the  deed. 

The  grant  to  a  person,  his  heirs  and  assigns,  of  "free  liberty,  with 
servants  or  otherwise,  to  come  into  and  upon  lands,  and  there  to  hawk, 
hunt,  fish,  and  fowl,"  is  a  grant  of  a  license  of  profit,  and  not  of  a  mere 
personal  license  of  pleasure  ;  and  therefore  it  authorizes  the  grantee,  his 
heirs  and  assigns,  to  hawk,  hunt,  &c,  by  his  servants  in  his  absence. 

Such  a  liberty  is,  thereforo,  a  profit  a  prendre,  within  the  Prescription 
Act,  2  &  3  Will.  IV.  c.  71,  s.  2. 

Trespass  for  breaking  and  entering  several  closes  of  the  plaintiff, 
and  with  horses  and  dogs  hunting  and  searching  therein  for  game, 
&c,  and  seizing,  taking,  and  carrying  away  game  being  in  arid 
upon  the  said  closes,  &c. 

Pleas,  1st,  not  guilty ;  2ndly,  that  long  before  the  several  times 
when  &c,  and  before  the  plaintiff  had  any  title  or  interest  in  the 
said  closes,  to  wit,  on  the  14th  October,  1712,  Stephen  Vidler  and 
Eichard  Cox  were  seised  in  their  demesne  as  of  fee  of  and  in 
the  manor  of  Bullington,  with  the  appurtenances,  in  the  county  of 
Southampton,  in  trust  for  one  Eichard  Widmore ;  and  being  so 
seised,  the  said  Eichard  Widmore,  Stephen  Vidler,  and  Eichard 
Cox,  by  a  certain  indenture  then  made  between  them  of  the  one 
part,  and  one  John  Wade  of  the  other  part  (profert),  did,  according 
to  their  several  estates  and  interests,  release  and  convey  unto  the 
said  John  Wade,  his  heirs  and  assigns  for  ever,  certain  premises 
situate  in  East  Bullington  in  the  said  county,  then  being  in  the 

(1)  Approved  in  Musgrave  v.  Forster  L.  J.  0.  P.  290;    Goodman  v.  Mayor 

(1871)  L.    E.    6   Q.  B.  590,    592,   40  of  Saltash  (1882)  7  App.  Ca.  G33,  654, 

L.  J.  Q.  B.  207 ;    Sowerby  v.  Smith  52  L.  J.  Q.  B.  193.— A.  C. 
(1874)  L.  R.   9   C.   P.    524,   549,   43 
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Wickham     actual  possession  of  the  said  John  Wade,  by  virtue  of  a  lease  thereof 

Hawkeb.     for  one  year  theretofore  made  to  him  by  the  said  R.  Widmore, 

S.  Vidler,  and  R.  Cox,  which  said  last-mentioned  premises  had  been 

[  *64  ]  and  were,  before  and  at  *the  time  of  making  the  said  indenture, 
part  and  parcel  of  the  demesne  of  the  said  manor,  and  of  which 
said  last-mentioned  premises  so  released  and  conveyed  as  afore- 
said, the  said  closes  in  which  &c,  in  the  said  declaration  mentioned, 
then  were  and  still  are  part  and  parcel;  excepting  and  always 
reserving  out  of  the  said  release  and  conveyance,  unto  the  said 
R.  Widmore,  S.  Vidler,  and  R.  Cox,  their  heirs  and  assigns,  free 
liberty,  with  servants  or  otherwise,  to  come  into  and  upon  the  said 
last-mentioned  premises  so  released  and  conveyed  as  aforesaid,  or 
any  part  thereof,  and  there  to  hawk,  hunt,  fish,  and  fowl,  at  any 
time  thereafter,  at  the  will  and  pleasure  of  the  said  R.  Widmore, 
S.  Vidler,  and  R.  Cox,  their  heirs  and  assigns,  or  any  or  either  of 
them,  without  any  let  or  contradiction  of  the  said  John  Wade,  his 
heirs  and  assigns :  and  the  said  John  Wade  did  thereby,  in  and  by 
the  same  indenture,  grant  unto  the  said  R.  Widmore,  S.  Vidler,  and 
R.  Cox,  their  heirs  and  assigns,  the  said  liberty  so  mentioned 
therein  to  be  excepted  and  reserved  as  aforesaid,  as  by  the  indenture 
fully  appears :  whereupon  and  whereby,  the  said  R.  Widmore, 
S.  Vidler,  and  R.  Cox,  became  and  were  seised  as  of  fee  and  right 
of  and  in  the  said  liberty,  by  the  said  indenture  so  granted  to  them 
as  aforesaid.  And  the  defendants  further  say,  that  after  the 
making  of  the  said  indenture,  and  while  the  said  S.  Vidler  and 
R.  Cox  were  seised  of  and  in  the  said  manor  with  the  appurtenances 
as  aforesaid,  and  while  the  said  R.  Widmore,  S.  Vidler,  and  R.  Cox 
were  so  seised  of  and  in  the  said  liberty,  to  wit,  on  the  1st  day  of 
December,  a.d.  1718,  the  said  S.  Vidler  and  R.  Cox,  by  indenture 
under  their  hands  and  seals,  which  said  last-mentioned  indenture 
having  been  by  accident  lost,  the  defendants  cannot  produce  the 
same  to  the  Court  here,  released  and  conveyed  unto  the  said 
R.  Widmore,  his  heirs  and  assigns  for  ever,  the  said  manor  with 
the  appurtenances,  then  being  in  the  actual  possession  of  the  said 

[  *66  ]  R.  Widmore,  by  virtue  of  a  lease  thereof  for  one  year,  *theretofore 
made  to  him  by  the  said  S.  Vidler  and  R.  Cox  ;  and  in  and  by  the 
said  last-mentioned  indenture  demised,  released,  and  for  ever  quit- 
claimed to  the  same  R.  Widmore,  his  heirs  and  assigns  for  ever, 
all  the  right,  title,  and  interest  of  the  said  S.  Vidler  and  R.  Cox,  of 
and  in  the  said  liberty  so  expressed  to  be  excepted  and  reserved, 
and  so  granted  in  and  by  the  said  indenture  first  above  mentioned 
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as  aforesaid ;  whereupon  and  whereby  the  said  R.  Widmore  then  Wiokham 
became  and  was  solely  seised  in  his  demesne  as  of  fee,  and  of  and  hawker. 
in  the  said  manor,  with  the  appurtenances,  and  solely  seised  as  of 
fee  and  right  of  and  in  the  said  liberty :  and  the  said  R.  Widmore 
being  so  seised,  afterwards,  to  wit,  on  the  1st  day  of  January,  1720, 
died  so  seised  of  and  in  the  said  manor  with  the  appurtenances, 
and  liberty  aforesaid.  (The  plea  then  proceeded  to  deduce  the  title 
to  the  manor  and  liberty  from  Widmore  to  the  defendant  Col. 
Hawker,  and  concluded  as  follows:)  Wherefore  the  defendant 
Peter  Hawker  in  his  own  right,  and  the  other  defendants  as  his 
servants,  and  in  his  company,  and  by  his  command,  at  the  said 
several  times  when,  &c.  broke  and  entered  the  said  closes  in  which, 
&c.  in  the  declaration  mentioned,  for  the  purpose  of  using  and 
exercising  the  said  liberty ;  and  for  that  purpose,  and  upon  those 
occasions,  with  the  horses,  dogs,  and  guns  in  the  said  declaration 
mentioned,  being  the  horses,  dogs,  and  guns  of  the  defendant  Peter 
Hawker,  hunted  and  searched  in  the  said  closes  for  the  game  in 
the  said  declaration  specified,  and  killed,  seized,  took,  and  carried 
away  the  hares,  pheasants,  &c.  therein  mentioned,  and  converted 
and  disposed  thereof  to  the  use  of  the  said  Peter  Hawker,  &c.  &c. 
as  they  lawfully  might  for  the  cause  aforesaid,  which  are  the  said 
supposed  trespasses,  &c.    Verification. 

Third  plea,  that  the  defendant  Peter  Hawker,  long  before  and 
at  the  said  several  times  when  &c,  was  and  still  is  the  lawful 
possessor  and  occupier  of  a  certain  manor  called  the  manor  of 
Bullington,  in  the  county  of  Southampton,  *and  that  the  occupiers  [  *66  ] 
for  the  time  being  of  the  said  manor  now  have,  and  for  and  during 
the  full  period  of  sixty  years  next  before  the  commencement  of 
this  suit,  have  of  right  had  and  enjoyed,  without  interruption,  and 
been  used  and  accustomed  to  have  and  enjoy,  and  of  right  ought 
to  have  had  and  enjoyed,  and  the  defendant  Peter  Hawker,  as  such 
occupier  of  the  said  manor  as  aforesaid,  of  right  ought  to  have  had 
and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  the  free 
liberty  and  privilege,  with  servants  or  otherwise,  to  come  into  the 
said  several  closes,  or  any  part  thereof,  and  there  to  hawk,  hunt,  fish, 
and  fowl,  at  any  time,  at  his  and  their  free  will  and  pleasure : 
Wherefore  the  defendant  Peter  Hawker,  being  such  possessor  and 
occupier  of  the  said  manor  as  aforesaid,  and  the  said  other 
defendants  as  his  servants,  and  in  his  company,  and  by  his 
command,  &c.  &c.  (justifying  the  trespasses  as  before.) 

The  plaintiff  joined  issue  on  the  first  plea ;  and  replied  to  the 
r.r. — vol.  lvi.  40 
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Wickham  second,  that  the  said  John  Wade  did  not,  in  or  by  the  said  indenture 
Hawker,  in  the  plea  in  that  behalf  mentioned,  grant  unto  the  said  B.  Widmore, 
S.  Vidler,  and  R.  Cox,  their  heirs  and  assigns,  the  said  liberty  in  that 
plea  mentioned  to  be  excepted  and  reserved,  in  manner  and  form  as 
in  the  said  plea  alleged :  and  to  the  third  plea  the  plaintiff  replied, 
traversing  the  right  as  alleged :  on  which  replications  issues  were 
joined.  The  plaintiff  also  new  assigned  to  the  second  and  last  pleas, 
that  he  issued  his  writ  &c.,  not  only  for  the  trespasses  in  those  pleas 
attempted  to  be  justified,  but  also  for  that  the  defendants  Heath  and 
Ralph,  as  such  servants  of  the  said  Peter  Hawker  as  in  those  pleas 
mentioned,  at  other  and  different  times  than  those  in  the  said  pleas 
respectively  mentioned,  and  therein  respectively  attempted  to  be 
justified,  broke  and  entered,  &c.  the  said  several  closes  in  the  declara- 
tion mentioned,  &c.  &c,  the  said  Peter  Hawker  not  being  in  fact 
[  *67  ]  present  or  in  company  with  the  said  fwo  other  defendants  *on  any 
of  the  occasions  or  times  in  this  new  assignment  mentioned  :  which 
are  other  and  different  trespasses,  &c.  &c. 

To  this  new  assignment  the  defendants  pleaded,  first,  a  plea 
setting  forth  the  same  title  as  in  the  second  plea  to  the  declaration, 
but  concluding  thus :  Wherefore  the  defendants  Charles  Heath  and 
Charles  Ralph,  as  servants  of  the  defendant  Peter  Hawker,  and  by 
his  command,  and  for  his  use  and  benefit,  on  the  said  several 
occasions  and  times  in  the  said  new  assignment  mentioned, 
broke  and  entered  the  said  closes  in  which  &c,  for  the  purpose 
of  using  and  exercising  the  said  liberty,  and  for  that  purpose 
and  upon  those  occasions  committed  the  said  several  supposed 
trespasses  by  the  plaintiff  above  newly  assigned,  as  they  lawfully 
might  for  the  cause  aforesaid,  which  are  the  same  supposed 
trespasses  whereof  the  plaintiff  has  above  in  his  new  assignment 
complained,  &c. 

The  defendants  pleaded  to  the  new  assignment,  secondly,  a  plea 
in  the  same  terms  as  the  third  plea  to  the  declaration,  except 
that  they  alleged  the  trespasses  to  have  been  committed  by  the 
defendant  Hawker,  as  such  possessor  and  occupier  of  the  manor 
as  aforesaid,  and  by  the  other  defendants  as  his  servants  and  by 
his  command,  and  for  his  use  and  benefit,  although  not  in  his 
actual  presence  or  company. 

The  replications  to  these  pleas  respectively  traversed  the  grant  by 
Wade  of  the  liberty  of  sporting,  and  the  right  claimed  in  respect 
of  the  manor,  in  the  same  manner  as  the  replications  to  the  second 
and  third  pleas  to  the  declaration :  and  thereupon  issues  were  joined. 
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The  cause  was  tried  before  Coleridge,  J.,  at  the  Hampshire     Wick  hah 
Summer  Assizes,  1839.     The  deed  of  1712  was  put  in,  and  evidence      haw'keb. 
was  given  on  the  part  of  the  defendant,  to  show  that  the  defendant 
Col.  Hawker,  as   owner  of   Bullington,  •  and   his  predecessors  in 
estate,  and  their  gamekeepers,  had  for  upwards  of  sixty  years  past 
shot  over  the  lands  *in  question.      Several  deputations  of   game-        [  *<>8  ] 
keepers  were  produced,  which  described  the  parties  by  whom  they 
were  appointed  as  lords  of  the  manor.     For  the  plaintiff  it  was 
contended,  that  the  reservation  in  the  deed  of  1712  did  not  operate 
to  vest  in  Widmore,  Vidler,  and  Cox,  the  liberty  therein  mentioned, 
inasmuch  as  one  of  them,  Widmore,  was  no  party  to  the  [operative 
part  of  the]  deed :  or  if  it  did,  that  the  words  of  the  reservation, 
"to  themselves,  and  their  heirs  and  assigns,  liberty,  with  servants 
or  otherwise,"  &c,  did  not  authorize  the  grantees  to  send  their 
servants   to   sport  in  their   absence.      And   with    regard   to    the 
issues   on    the   sixty  years*    right,  that  the  right  claimed  was  a 
mere  license  of  pleasure,  and  not  a  profit  a  prendre,  and  therefore 
could  not  be  annexed  to  a  manor,  and  was  not  within  the  operation 
of  the  Prescription  Act,  2  &  8  Will.  IV.  c.  71.      The  learned  Judge 
left  it  to  the  jury  to  say  whether,  de  facto,  the  defendant  Hawker, 
and  those  whom  he  represented,  as  owners  of  Bullington,  had  for 
sixty  years  exercised  the  rights  set  up  in  the   third  plea  to  the 
declaration  and  second  plea  to  the  new  assignment ;  i.e.,  had  they 
sported,  &c,  as  of  right,  whether  well  founded  or  not,  or  had  they 
done  so  only  by  permission  ?     The  jury  found  that  Col.  Hawker, 
and  those  whom  he  represented,  had  de  facto  exercised  as  of  right, 
for  sixty  years,  the  right  to  sport  on  the  plaintiff's  lands  by  them- 
selves  and   their    servants,   but   not   by   their    servants   without 
themselves  (l).     The  learned  Judge  thereupon  directed  the  verdict 
to  be  entered  for  the  plaintiff  on  all  the  issues  (except  that  on  the 
plea  of  not  guilty),  giving  the  defendants  leave  to  move,  on  the 
construction  and  effect  of  the  deed  of  1712,  to  enter  a  verdict  for 
them  on  the  first  special  plea  to  the  declaration,  and  the  first  plea 
to  the  new   assignment ;  and   also    to    enter  a   verdict   for  the 
defendants  on  the  other  special  pleas,  if  the  Court  should  think 
they  ought  to  be  so  found. 

In  Michaelmas  Term,  Erie  moved  accordingly ;   citing  Doe  d.        [  69  ] 
Douglas  v.  Lock  (2)  as  an  authority  to  show  that  a  reservation  and 

(1)  This  was  the  statement  in  the  the  jury, 
report    of    the    learned    Judge;    the  (2)  41  R.  It.  496  (2  Ad.  &  El.  705, 

counsel  on  either  side  differed  as  to  743 ;  4  Nev.  &  Man.  807). 
the  terms  in  which  the  case  was  left  to 
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Wickham  exception  (so  called)  in  a  lease,  of  the  liberty  of  hawking,  hunting, 
Hawker,  fishing,  and  fowling,  is  not  legally  a  reservation  or  exception,  but  a 
privilege  granted  to  the  lessor ;  and  therefore,  that  the  grant  of 
such  a  privilege  by  Wade,- in  the  deed  of  1712,  might  enure  to  all 
the  three  grantees,  though  one  of  them  was  not  a  conveying  party 
to  the  deed.  As  to  the  other  issues,  he  contended  that  it  was  clear, 
upon  the  authorities,  that  a  liberty  to  enter  and  hunt  with  servants 
or  otherwise,  as  it  implied  a  right  to  carry  OtWay  the  game  taken, 
was  a  profit  a  prendre,  and  not  a  mere  license.  A  rule  having  been 
granted,  at  the  sittings  after  Hilary  Term, 

Rawlinson  (with  whom  was  Butt)  showed  cause  : 

The  deed  of  1712,  as  set  out  on  the  record,  showed  that  Widmore 
was  a  perfect  stranger  to  the  estate,  to  whom  there  could  be  no 
reservation  :  and  there  is  not  on  the  face  of  the  deed  any  absolute 
grant  of   the   liberty  or  privilege,  but  a  reservation   only.     The 
words  of  the  deed  are — "  Excepting  and  always  reserving  out  of 
the  said  release  and  conveyance  unto  the  said  Widmore,  Vidler, 
and  Cox,  their  heirs  and  assigns,  free  liberty,  with  servants  or 
otherwise,  to  come  into  and  upon  the  premises  so  released  and 
conveyed  as  aforesaid,  or  any  part  thereof,  and  there  to  hawk, 
hunt,  fish,  and  fowl  at  any  time  thereafter,'*  &c.     In  Chetham  v. 
Williamson  (l),  A.  being  mortgagee  in  fee  of  lands,  and  B.,  the 
mortgagor,   entitled   to  the   equity  of  redemption,  by  lease   and 
release,  A.  conveyed,  and  B.  released  the  lands  to  C.  in  fee,  who 
thereby  covenanted  with  and  granted  to  B.  that  it  should  be  lawful 
for  B.,  his  heirs  and  assigns,  at  all  times  to  enter  on  the  lands  to 
search  and  dig  for  coal,  and  to  take  and  carry  away  the  same  to 
his  and  their  own  use.     It  was  held  that  this  was  only  a  license, 
t  *7<>  ]       and  conveyed  *no  interest  in  the  soil,  so  as  to  exclude  C.  and  those 
claiming  under  him  from  getting  coal  there  ;  and  that  it  could  not 
operate  as  an  exception  or  reservation  out  of  the  grant  in  respect 
to  B.,  inasmuch  as  he  had  not  the  legal  title  in  him  at  the  time ; 
he  was  in  law  no  more  than  a  stranger  to  the  estate,  and  could  not 
except  or  reserve  that  which  he  had  not  before.     Moore  v.  Earl  of 
Plymouth  (2)  was  a  decision  to  the  same  effect,  on  a  right  similar 
to  that  claimed  in  the  present  case.     Being  pleaded  as  a  reserva- 
tion, it  cannot  be  construed  as  a  grant.    It  is  true  that  the  plea 
goes  on  to  state,  that  "  by  the  said  indenture  Wade  granted  to 

(1)  4  East,  469.  (2)  18  R.  E.  604  (7  Taunt.  614  ;  S.  C. 

on  error,  3  B.  &  Aid.  66\ 


vol.  lvi.]  1840.    EX.     7  MEE.  &  W.  70—71.  6£9 

Widmore,  &c,  their  heirs  and  assigns,  the  said  liberty  or  privilege     Wickham 
so  mentioned  herein  to  be  excepted  and  reserved  as  aforesaid  ; "      hawker. 
but  the  deed  itself  contains  no  such  absolute  grant.     In  Sheppard's 
Touchstone  (p.  80),  it  is  laid  down,  that  a  reservation,  to  be  good, 
must  be  made  to  all,  some,  or  one  of  the  grantors,  and  not  to  a 
stranger  to  the  deed.     So,  a  right  of  entry  cannot  be  reserved  to  a  . 
stranger  to   the   estate.     In   truth,  therefore,  nothing  passed   to 
Widmore  by  the  deed  of  1712. 

But  a  further  question  arises  on  the  construction  of^the  deed, 
upon  which  depends  the  issue  on  the  first  plea  to  the  new  assign- 
ment, viz.,  whether  the  defendant  Hawker  had  a  right  to  enter 
on  the  land  by  his  servants,  he  not  being  present.  It  will  be 
contended  that  the  reservation  of  the  liberty  to  come  on  the  land 
"  with  servants  or  otherwise,"  implies  a  right  in  the  grantee  to 
send  his  servants  not  in  his  presence.  A  license  or  grant  of  this 
description  is  construed  strictly.  The  obvious  and  natural  meaning  "  - 
of  the  words  is,  to  give  the  licensee  a  right  to  enter  on  the  land, 
either  with  or  without  servants  accompanying  him.  Moreover,  a 
right  to  send  servants  would  have  been  contrary  to  the  policy  of 
the  game  laws,  'which  at  that  time,  before  the  passing  of  the 
statute  9  Anne,  c.  25,  allowed  a  lord  of  *a  manor  to  appoint  one  [  *71  ] 
gamekeeper  only.  Here  the  plea  attempts  to  justify  the  shooting 
and  carrying  away  of  game  by  all  the  three  defendants ;  if  it  is  not 
supported  as  to  any  one  of  them,  it  fails  altogether. 

Next,  as  to  the  second  special  plea  to  the  declaration,  and  the 
second  plea  to  the  new  assignment,  which  claim  the  respective 
rights  therein  mentioned,  as  having  been  enjoyed  for  sixty  years 
by  the  occupiers  of  the  manor.  It  is  submitted  that  there  was  no 
evidence  to  support  those  pleas.  The  plea  given  by  the  Pre- 
scription Act,  is  a  mere  substitution  for  the  old  plea  of  immemorial 
enjoyment,  and  must  be  supported  by  the  same  evidence. 

(Parke,  B. :  The  jury  found  the  facts  for  the  defendants,  and  no 
question  is  reserved  as  to  the  evidence.) 

A  lord  of   the   manor  has   no  right,  as   such,  to  sport  over  the 
lands  of  others  within  the  manor  :  Pickering  v.  Noyes  (l). 

(Parke,  B. :  This  is  not  the  case  of  a  lord  sporting  over  tenements 
within  his  manor.) 

(1)  28  R.  R.  430  (4  B.  &  0.  648). 
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Wickham     The  defendants'  title  arises,  if  at  all,  under  the  deed  of  1712,  and 
Hawk kb.     not  in   right  of  the  manor.     In  truth,  there  was  no  sufficient 

evidence  of  the  existence  of  a  manor  at  all.    These  issues,  therefore, 

were  rightly  entered  for  the  plaintiff. 

Erie  and  Smirke,  contra  : 

Three  questions  arise  in  this  case;  two  of  them  upon  the 
construction  of  the  deed  of  1712,  and  the  third  as  to  the  entry  of 
the  verdict  on  the  pleas  alleging  the  right  by  sixty  years'  user. 
The  first  question  is,  whether  the  deed  is  properly  pleaded  as 
amounting  to  a  grant  by  Wade  to  Widmore,  Vidler,  and  Cox,  of 
the  liberty  in  question  ?  Now,  if,  in  a  conveyance  from  A.  to  B., 
there  be  a  reservation  to  C,  a  stranger,  it  clearly  cannot  operate 
as  a  reservation,  and  it  will  therefore,  if  it  be  possible,  be  construed 
as  a  grant.  And  in  Doe  d.  Douglas  v.  Lock,  it  was  expressly  held 
[  *72  ]  that  a  reservation  (so  *called)  in  a  lease,  of  the  same  liberty  as  in 
the  present  case,  viz.,  "  of  hawking,  hunting,  fishing,  and  fowling/9 
is  not  legally  a  reservation  or  exception,  but  a  privilege  granted  to 
the  lessor.  The  cases  cited  on  the  other  side  do  not  conflict  with 
this  view  of  the  case.  Moore  v.  Earl  of  Plymouth  is,  indeed,  an 
authority  in  favour  of  the  defendants.  There  the  plea  was  held 
bad  only  on  the  ground  that  it  did  not  allege  a  grant,  but  a  mere 
reservation  of  the  liberty,  and  therefore  did  not  set  forth  the  deed 
according  to  its  legal  operation.  The  Court  held  it  to  amount  to  a 
grant,  but  could  not  construe  it  so  because  it  was  not  so  pleaded. 

(Parke,  B. :  According  to  Doe  d.  Douglas  v.  Lock,  reservations, 
properly  so  called,  are  only  of  rents  or  services,  and  a  reservation 
of  an  easement  or  privilege,  whether  to  a  stranger  or  not,  operates 
as  a  fresh  grant. 

Alderson,  B. :  The  authorities  there  cited  from  Sheppard's 
Touchstone  (1)  and  Lord  Coke  (2)  are  to  the  same  effect ;  that  this 
is  not  at  all  a  reservation,  properly  so  called,  but  a  grant. 

Chetham  v.  Williamson  is  altogether  distinguishable :  that  was  an 
action  of  trover  for  coals,  and  the  plaintiff  could  not  succeed  unless 
he  showed  a  property  in  them.  There  the  terms  of  the  deed  did 
not  purport  to  operate  as  a  reservation,  but  merely  as  a  covenant 
to  permit  the  plaintiff  to  enter  and  dig  for  coals,  which  amounted 
to  a  mere  license,  and  could  not  convey  any  interest  in  the  soil,  or 

(1)  P.  80.  (2)  Co.  Litt  47  a. 
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property  in  the  coals  under  it.     Pickering  v.  Noyes  has  no  applica-     Wick  ham 
tion  to  this  case.     On  the  authority,  therefore,  of  Doe  d.  Douglas  v.      hawyeb. 
Lock,  this  reservation  operated  as  a  grant  of  the  liberty  to  the 
three  parties  named  in   the  deed,  and  the  deed  baing  pleaded 
according  to  its  legal  effect,  the  issue  on  that  plea  (the  first  special 
plea  to  the  declaration)  ought  to  be  entered  for  the  defendants. 

The  next  question  is,  whether  the  terms  of  the  grant  are  to  be 
construed  so  as  to  entitle  the  grantee  to  sport  by  *servants.  The  C  *73  I 
defendants  contend,  that  it  is  a  liberty  or  privilege  to  the  same 
extent  to  which  a  lord  of  the  manor  would  be  entitled,  if  he  had 
not  conveyed  away  the  land :  i.e.  by  himself,  or  by  a  servant  if  he 
choose  to  appoint  a  gamekeeper.  The  words  "  or  otherwise  "  are 
amply  sufficient  to  include  the  right  to  this  extent ;  and  all  the 
words  of  the  grant  ought  to  have  their  effect.  The  previous  words 
would  include  the  right  to  go  alone.  If  the  grant  be  construed 
otherwise,  then,  if  the  grantee  became  infirm,  or  fell  ill,  he  could 
not  enjoy  the  right  at  all. 

(Alderson,  B. :    Or  the  manor  might  be  in   an  infant  or  a 
woman.) 

It  never  could  have  been  intended  that  the  right  should  be  incapable 
of  user  under  such  circumstances.  It  may  be  said,  that  unless  a 
more  limited  construction  be  put  upon  the  grant,  the  lord  may 
send  a  great  number  of  servants,  so  as  to  destroy  all  the  game  and 
do  injury  to  the  land  ;  but  he  may  do  the  same  by  taking  as  many 
with  him.  Or  if  that  be  unreasonable,  he  would  be  restricted  to  a 
reasonable  use  of  the  liberty.  The  grantor  would  have  the  security 
of  the  law  for  the  non-abuse  of  the  grant. 

(Alderson,  B. :  What  is  the  object  of  the  reservation — pleasure 
or  profit  ?    If  the  former  only,  it  would  be  personal.) 

Tbe  right  to  go  on  the  land  with  servants  shows  that  profit  was 
contemplated.  It  was  held  in  Daviess  case  (l),  that  a  liberty  for 
the  lords  of  a  manor,  their  tenants  and  farmers,  to  take  fowl  in  the 
warren  of  another,  was  a  profit  a  prendre  in  alieno  solo,  for  which 
the  tenants  might  prescribe  in  a  que  estate.  In  Com.  Dig.,  Chase, 
H.  1,  it  is  laid  down,  that  if  a  party  "  has  a  license  for  him  and  his 
servants  to  hunt  at  his  pleasure,  he  may  also  kill  and  carry  away ; 
for  the  license  for  the  servants  imports  an  interest  in  the  thing." 

(1)  3  Mod.  246. 
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Wickham     The  authority  cited  is  Man  wood  (l),  c.  18,  s.  8 :  "  If  a  man  have  a 

Mm 

Hawker,  license  for  himself  and  his  servants  to  hunt  and  chase  in  a  man's 
[  *74  ]  chase,  park,  or  warren  at  his  *pleasure,  by  these  words,  for  him 
and  his  servants,  shall  be  understood  a  license  of  profit,  and  the 
grantee  may  hunt,  kill,  and  carry  away  ;  for  these  words,  '  for  him 
and  his  servants,'  do  imply  that  the  grantee  hath  property  in  the 
thing  hunted,  because  that  by  such  a  license,  the  grantee  may 
justify  for  his  servant  to  hunt,  which  is  more  than  a  license  of 
pleasure."  The  distinction  between  a  license  of  pleasure  and  of 
profit  is  more  fully  stated  in  a  subsequent  section  (sect.  5)  (2).  So, 
if  I  grant  to  a  man  to  take  trees  in  my  field,  he  may  send  his 
servants  to  get  them. 

Lastly,  as  to  the  issues  on  the  second  special  plea  to  the  declara- 
tion, and  the  second  plea  to  the  new  assignment.  There  was 
strong  evidence  of  reputation  of  a  manor,  by  the  appointment  of 
gamekeepers.  But  the  replication  does  not  put  in  issue  the 
defendant's  title  to  the  manor,  but  only  denies  the  exercise  of  the 
right  as  claimed,  during  the  sixty  years.  The  learned  Judge  left  to 
the  jury  the  question  whether  there  had  been  an  enjoyment  for 
sixty  years  as  of  right,  and  they  found  it  in  the  affirmative.  That 
was  a  question  of  fact,  and  did  not  depend  upon  the  deed,  which 
was  put  in  to  prove  the  other  issue. 

(Alderson,  B. :  The  jury  have  found  the  exercise  as  of  right 
under  the  deed,  and  the  question  is,  whether  the  deed  gives  the 
right.  The  finding  could  not  have  been  as  it  was  on  this  issue,  but 
for  the  deed.) 

Even  if  the  parties  exercised  the  right  under  an  erroneous  notion 
that  the  deed  gave  it  them,  that  is  a  case  precisely  within  the 
Prescription  Act,  and  after  sixty  years  enjoyment  the  right  became 
absolute. 

(Alderson,  B. :  The  question  is,  whether  that  can  be  so  under 
this  plea,  which  claims  the  liberty  in  right  of  the  occupiers  of  the 
manor. 

Parke;  B. :  The  plea  can  only  be  supported  by  proof  of  a  right 
exercised  as  appurtenant  to  the  manor.) 

Cur.  adv.  rult 

(t)  P.  108.  (2)  P.  112. 
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In  Trinity  Term,  the  judgment  of  the  Court  was  delivered  by  Wigkham 

9. 

Hawker.. 
Parke,  B. :  ^  75  ] 

This  case  was  tried  before  my  brother  Coleridge,  at  the  last 
Summer  Assizes  at  Winchester,  when  several  points  were  reserved, 
which  were  fully  argued  before  my  brothers  Alderson,  Gurney,  and 
myself,  at  the  sittings  after  Hilary  Term. 

It  was  an  action  of  trespass  qu.  cl.  fr.  against  the  defendant 
Hawker  and  two  others,  for  entering  the  plaintiff's  closes,  and 
hunting  and  searching  for  and  killing  game. 

The  special  pleas  were,  first,  that  Vidler  and  Cox  were  seised  of 
the  manor  of  Bullington,  in  trust  for  Widmore,  and  that  Widmore, 
Vidler,  and  Cox,  by  an  indenture,  in  1712,  between  them  and  Wade, 
and  sealed  by  Wade,  released  parcel  of  the  demesne  lands  of  the 
manor  of  Bullington,  comprising  the  locus  in  quo,  to  Wade,  "  except- 
ing and  always  reserving  to  Widmore,  Vidler,  and  Cox,  their  heirs 
and  assigns,  liberty,  with  servants  or  otherwise,  to  come  upon  the 
lands  so  conveyed,  and  there  to  hawk,  hunt,  fish,  and  fowl  at  any 
time  thereafter,  at  their  will  and  pleasure :  and  the  said  John  Wade 
did  thereby  grant  to  Widmore,  Vidler,  and  Cox,  their  heirs  and 
assigns,  the  said  liberty  so  excepted  and  reserved.' '  The  plea  then 
states  a  release  and  conveyance  from  Vidler  and  Cox  to  Widmore  of 
the  manor  and  liberty,  and  deduces  from  him  a  title  to  both  to  the 
defendant  Hawker,  and  he  and  the  others,  as  his  servants  and  in 
his  company,  justify  the  trespasses  by  virtue  of  the  liberty. 

The  second  special  plea  states,  that  the  occupiers  of  the  manor 
had  used  and  enjoyed,  and  Hawker  as  such  occupier  was  entitled  to 
use  and  enjoy,  the  right  of  hunting,  hawking,  and  fowling,  for  sixty 
years,  by  themselves  and  with  servants. 

The  replication  to  the  first  plea  takes  issue  on  the  allegation  *of  [  *76  ] 
a  grant.  That  to  the  second  denies  the  user  and  enjoyment. 
There  was  a  new  assignment  of  the  trespasses  committed  by  the 
two  other  defendants,  by  command  of  Hawker  in  his  absence,  in 
hunting,  &c. ;  and  pleas  to  the  new  assignment — first,  a  reservation 
and  grant  of  a  liberty,  in  the  like  terms  and  by  a  similar  deed  to 
that  in  the  second  plea,  to  hunt,  &c,  by  servants ;  secondly,  a 
similar  plea  to  the  third,  of  sixty  years'  user,  by  the  occupier  and 
by  servants. 

The  replication  to  the  first  plea  to  the  new  assignment  denied  the 
grant ;  to  the  second,  denied  the  user  and  enjoyment. 

The  principal  questions  in  the  case  were,  how  the  issues  raised 
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Wickhah  by  the  replication  to  the  first  special  plea  to  the  declaration,  and 
Hawker,  the  first  plea  to  the  new  assignment,  ought  to  be  found,  and  that 
depends  upon  the  legal  effect  of  the  deed  of  1712. 

The  liberty  "  of  hawking,  hunting,  fishing,  and  fowling,"  is,  by 
the  terms  of  that  deed,  "  excepted  and  reserved  to  Widmore,  Vidler, 
and  Cox ;  "  but  so  far  as  related  to  Widmore  it  could  not  be  a  good 
exception  or  reservation,  because  he  was  not  a  conveying  party  to 
the  deed  ;  nor  is  such  a  liberty,  whether  it  be  a  mere  easement  or 
a  profit  a  prendre,  properly  and  in  correct  legal  language,  either  an 
exception  or  a  reservation.  This  point  was  expressly  decided  in  the 
case  of  Doe  d.  Douglas  v.  Locfe(i),  where  most  of  the  authorities 
were  cited  and  fully  considered.  Lord  Denman,  in  delivering  the 
judgment  of  the  Court,  says,  "that  the  privilege  of  hawking, 
hunting,  fishing,  and  fowling  is  not  either  a  reservation  or  an 
exception  in  point  of  law ;  it  is  only  a  privilege  or  right  granted  to 
the  lessor,  though  words  of  reservation  and  exception  are  used/' 
As  the  indenture  was  executed  by  Wade,  the  words  of  reservation 
I  *77  1  and  exception  operated  as  a  grant  by  *him  to  the  three — Widmore, 
Vidler,  and  Cox,  and  the  plea  properly  stated  the  legal  effect  of 
those  words  as  a  grant  by  him.  Consequently  this  issue  ought  to 
have  been  found  for  the  defendant,  and  the  verdict  must  be  entered 
accordingly. 

The  next  question  is,  how  the  verdict  is  to  be  entered  on  the 
replication  to  the  first  plea  to  the  new  assignment,  and  that  depends 
upon  the  legal  effect  and  operation  of  the  words  of  a  grant  to 
persons,  their  heirs  and  assigns,  "  of  free  liberty,  with  servants  or 
otherwise,  to  come  into  and  upon  the  lands,  and  there  to  hawk, 
hunt,  fish,  and  fowl."  If  these  words  authorize  the  grantee  to  send 
his  servants  to  hawk,  hunt,  fish,  and  fowl  for  him,  in  his  absence, 
the  issue  ought  to  be  found  for  the  defendant,  otherwise  not. 

We  are  of  opinion  that  this  issue  must  be  found  for  the  defendant. 
The  authorities  upon  this  subject  take  this  distinction  :  that  if  there 
be  a  personal  license  of  pleasure,  it  extends  only  to  the  individual, 
and  it  cannot  be  exercised  with  or  by  servants ;  but  if  there  is  a 
license  of  profit,  and  not  for  pleasure,  it  may.  This  will  be  found 
so  laid  down  in  the  case  of  The  Duchess  of  Norfolk  v.  Wiseman  (2), 
which  appears  to  be  the  leading  case  on  this  subject. 

The  Duchess  of  Norfolk's  case  was  this :  The  Duchess  brought 
an  action  for  chasing  in  her  park,  against  Wiseman  and  others. 

(1)  41  B.  E.  496  (2  Ad.  &  El.  743).  (2)  Year  Book,    12  Hen.   VII.  25, 

and  13  Hen.  VII.  13,  pi.  2. 
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They  pleaded  that  the  Duchess  licensed  the  Earl  of  Suffolk  to  hunt  Wick  ham 
at  his  pleasure  in  the  park,  and  they  showed,  at  the  time  of  the  hawkbb. 
trespass,  the  Earl  came  into  the  park,  and  the  defendants  with 
him,  to  hunt :  and  it  was  moved  that  the  plea  was  bad,  for  by  the 
license  given  to  the  Earl,  which  was  only  for  pleasure  and  extended 
only  to  him,  and  no  other  could  justify  by  that  license ;  for  if  I 
give  license  to  a  man  to  eat  with  me,  none  of  his  servants  can 
justify  the  entry  into  my  house  by  reason  of  that  license,  for  it  is  a 
license  of  pleasure ;  and  so  if  I  give  leave  to  another  to  go  at  his 
pleasure  into  my  orchard,  none  of  *his  servants  can  justify  by  that  [  *78  ] 
license :  but  if  it  is  a  license  of  profit,  and  not  of  pleasure,  it  is 
otherwise ;  for  if  one  give  leave  to  me  to  carry  over  his  land  with 
my  cart,  my  servants  can  justify  by  his  license ;  and  so  if  one  gives 
me  license  to  have  a  tree  in  his  wood,  my  servants  may  justify  the 
cutting  of  the  wood,  and  the  entry,  for  I  shall  have  profit  by  that : 
and  so  was  the  opinion  of  the  Court  :  and  then  the  defendants  said 
the  Duchess  gave  license  to  the  Earl  to  hunt,  kill,  and  take  with 
him  the  deer  at  his  pleasure,  and  then  they  said  that  the  Earl 
came  there  and  they  with  him,  and  by  his  command,  hunted  and 
took  away :  and  that  was  held  good. 

This  case  is  cited,  with  others,  in  Manwood,  c.  18,  s.  3,  p.  107, 
and  the  result  is,  that,  if  there  be  a  personal  license  to  an 
individual  to  hunt  at  his  pleasure,  he  cannot  take  away  to  his  own 
use  the  game  killed,  or  go  with  servants,  still  less  send  servants  to 
kill  for  him,  or  assign  his  license  to  another :  but  if  the  person  is 
meant  to  have  a  property  in  the  game  which  he  kills,  it  is  other- 
wise ;  and  therefore  if  the  license  is  to  hunt,  kill,  and  carry  away, 
he  may  hunt  with  servants  or  by  servants.  And  e  converso,  if 
there  be  a  license  for  him  and  his  servants  to  hunt,  "  by  these 
words,  for  him  and  his  servants,  shall  be  understood  a  license  of 
profit ;  for  these  words  imply  that  the  grantee  hath  a  property  in  the 
thing  hunted,  because  that  by  such  a  license  the  grantee  may  justify 
for  his  servant  to  hunt,  which  is  more  than  a  license  of  pleasure  "(i). 

This  being  the  rule  of  law  on  the  subject,  the  point  to  be  decided 
here  is,  whether  the  liberty  granted  is  a  mere  personal  license  of 
pleasure,  or  a  grant  of  a  license  of  profit — a  profit  a  prendre. 

The  liberty  of  fowling  has  been  decided,  in  one  case,  to  be  a 
proft  a  prendre,  and  may  be  prescribed  for  as  such  (2).  The  liberty 
to  hawk  is  one  species  of  atieitpium  (3),  the  taking  *of  birds  by        [  *79  ] 

(1)  Manwood,  108.  (3)  Manw.  c.  18,  s.  10,  p.  117. 

(2)  Davie*'*  case,  3  Mod.  246. 
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Wiokham  hawks,  and  seems  to  follow  the  same  rule.  The  liberty  of  fishing 
Hawkeb.  appears  to  be  of  the  same  nature  ;  it  implies  that  the  person  who 
takes  the  fish,  takes  for  his  own  benefit :  it  is  common  of  fishing. 
The  liberty  of  hunting  is  open  to  more  question,  as  that  does  not 
of  itself  import  the  right  to  the  animal  when  taken  ;  and  if  it  were 
a  license  given  to  one  individual,  either  on  one  occasion  or  for  a 
time,  or  for  his  life,  it  would  amount  only  to  a  mere  personal 
license  of  pleasure,  to  be  exercised  by  the  individual  licensee. 
But  this  is  a  grant  by  deed,  to  persons,  "  their  heirs  and  assigns ;" 
it  is  clearly  intended  that  not  merely  the  particular  individual 
named,  but  any  to  whom  they  or  their  heirs  choose  to  assign  it, 
should  exercise  the  right ;  which  seems  to  us  to  show  that  it  is  an 
interest,  or  jtrojit  a  prendre,  which  is  intended  to  be  granted. 
Whether  the  liberty  is  to  be  exercised  by  the  licensee  or  his  servants, 
.or  by  the  licensee  or  his  assigns,  makes  no  difference  in  this  respect ; 
both  show  that  not  a  personal  license,  but  a  license  of  profit,  was 
intended  to  be  granted.  The  case  in  the  Year  Book,  11  Hen.  VII., 
fol.  86,  bears  materially  on  this  view  of  the  case.  It  is  there  said, 
"if  one  license  me  and  my  heirs  to  come  and  hunt  in  his  park,  I 
must  have  a  writing  (that  is,  a  deed)  of  that  license,  for  a  thing 
passes  by  the  license,  which  indures  in  perpetuity :  but  if  he  license 
me,  one  time  to  hunt,  this  is  good  without  deed,  for  no  inheritance 
passes." 

It  appears  to  us,  that  the  liberties  to  hawk,  hunt,  fish,  and  fowl, 
granted  to  one,  his  heirs  and  assigns,  are  interests,  or  profits  a 
prendre,  and  may  be  exercised  by  servants  in  the  absence  of  the 
master ;  and  further,  we  think  that  the  addition  "  with  servants  or 
otherwise  "  does  not  limit  the  privilege,  and  exclude  the  exercise  of 
it  by  servants.  "  Words  tending  to  enlarge  are  not  (unless  the 
intention  is  very  plain)  to  be  taken  to  restrain  "(l). 
1 80  ]  We  therefore  think  that  this  issue  must  be  found  for  the  defendant. 

The  only  remaining  question  is,  how  the  verdict  ought  to  be  entered 
on  the  issue  on  the  second  special  plea  to  the  declaration. 

The  jury  found  that  the  usage  had  existed,  and  the  right  had  been 
exercised,  for  sixty  years ;  but  whether  they  found  that  it  had  been 
exercised  for  sixty  years  by  the  occupiers  of  the  manor,  as  such, 
which  was  a  necessary  fact  to  be  found  in  order  to  support  the  pleas, 
though  the  existence  of  such  a  manor  was  not  in  issue,  has  been 
made  a  matter  of  dispute  by  the  counsel  at  the  Bar,  whose  state- 
ments as  to  what  passed  materially  differ.     The  inference  from  the 

(1)  Earl  of  Cardigan  v.  Armitage,  26  R.  R.  313  (2  B.  &  C.  209). 
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Judge's  note,  and  the  impression  of  the  learned  Judge  who  tried  Wickham* 
the  cause,  is,  that  the  jury  meant  to  find  that  the  right  was  *  hawkeb. 
exercised  by  the  occupiers  as  lords  of  the  manor,  and  we  do  not 
therefore  think  it  right  to  grant  any  new  trial  to  have  this  doubt 
cleared  up,  especially  as  the  question  relates  only  to  the  costs  of 
the  issue,  and  does  not  decide  the  cause.  We  need  hardly  add, 
that  we  think  there  was  evidence  for  the  jury  in  support  of  the  plea. 
The  verdict,  therefore,  on  this  issue  will  be  entered  for  the 
defendants.  That  on  the  second  plea  to  the  new  assignment 
remains  as  found  by  the  jury,  for  the  plaintiff. 

Rale  accordingly. 
On  this  judgment  being  pronounced, 

Butt  moved  for  a  rule  to  show  cause  why  judgment  should  not 
be  entered  for  the  plaintiff  non  obstante  veredicto,  on  the  several 
issues  on  which  the  Court  had  directed  the  verdict  to  be  entered  for 
the  defendants.     On  the  second  plea  to  the  declaration,  and  the 
first  plea  to  the  new  ^assignment,  he  contended  that  the  reservation        [  *8i  ] 
could  not  operate  as  such,  but  could  only  create  a  liberty  in  gross, 
and  that  in  the  pleas  the  liberty  was  claimed  as  appurtenant  to  the 
manor.     The  third  plea  to  the  declaration  was  framed  upon  the 
statute  2  &  8  Will.  IV.  c.  71,  s.  5,  which  in  express  terms  applies 
only  to  rights  which  can  be  claimed  by  the  occupiers  of  a  tenement, 
in  respect  of  it ;  in  other  words,  as  appurtenant  to  it.      The  right 
set  out  in  this  plea  was  one  that  in  its  nature  could  only  be  a  right 
in  gross — the  claim  being  for  the  liberty  by  the  occupiers  of  a 
manor  to  sport  over  lands  not  within  the  manor ;  and  a  grant  of 
such  a  right  could  only  operate    (whatever  words  were  used)  to 
create  a  liberty  in  gross  (i). 

The  Court  took  time  to  consider  whether  a  rule  should  be  granted : 
and  now 

Parke,  B.,  said  that  the  Court  were  clearly  of  opinion  that  a 
good  title  was  deduced,  on  the  face  of  the  pleadings,  to  the  liberty 
claimed  by  the  defendants,  and  therefore  there  must  be  no  rule. 

Rule  refused. 
(1)  See  Flight  v.  Thmnas,  10  Ad.  &  El.  590;  2  P.  &  D.  531. 


ft»8  1840.    EX.    7  MEE.  &  W.  81—82.  [r.k. 

mo.  DANIEL    WILKINSON    and    ARCHIBALD 

E*ck.of  WILKINSON  v.  LINDO. 

Pleas. 

r  81  ,  (7  Meeson  &  Welsby,  81—87 ;  S.  C.  10  L.  J.  Ex.  94.) 

A  declaration  on  a  policy  of  insurance  on  goods  on  board  a  ship,  at  the 
suit  of  D.  W.  and  A.  W.,  alleged  that  the  policy  was  made  by  them  as  well 
in  their  own  name  as  for  and  in  the  name  of  every  other  person  to  whom 
the  same  did  appertain ;  and  it  averred  that  one  T.  Z.  and  the  plaintiff 
A.  W.,  or  one  of  them,  were  or  was  then,  and  from  thenceforth  until  the 
loss,  interested  in  the  goods.  To  this  declaration  the  defendant  pleaded  a 
release  by  D.  W.  for  himself  and  his  partner  A.  W : 

Held,  that  the  plea  was  a  good  answer  to  the  action. 

Assumpsit.  The  first  count  was  upon  a  policy  of  insurance  made 
by  the  plaintiffs,  under  the  name  and  style  of  D.  and  A.  Wilkinson, 
[  *82  ]  as  well  in  their  own  name,  as  for  and  in  the  name  or  names  of  all 
and  every  other  person  or  *persons  to  whom  the  same  did  or  should 
appertain,  in  the  sum  of  100/.,  upon  the  goods  in  the  ship  Glenala- 
dale,  on  a  voyage  from  Llanelly  to  Jamaica.  And  the  declaration 
averred,  that  one  Thomas  Lee,  and  the  plaintiff  A.  Wilkinson,  or 
one  of  them,  were,  or  was,  then  and  from  thence  continually  after- 
wards until  and  at  the  time  of  the  loss  thereinafter  mentioned, 
interested  in  the  said  goods  in  the  said  policy  of  insurance 
mentioned,  &c,  to  the  value  of  the  monies  by  them  ever  insured  or 
caused  to  be  insured  thereon  :  and  that  the  said  insurance  was  made 
for  the  use  and  benefit  and  on  the  account  of  the  person  or  persons 
so  interested.  The  declaration  then  averred  an  average  loss  by 
perils  of  the  sea,  whereby  the  assured  were  obliged  to  throw  three- 
fourths  of  the  goods  overboard.  There  were  also  counts  for  money 
had  and  received  to  the  use  of  the  plaintiffs,  and  on  an  account 
stated  with  the  plaintiffs. 

Plea,  that  after  the  accruing  of  the  causes  of  action  in  the 
declaration  mentioned,  and  before  the  commencement  of  this  suit, 
to  wit,  on  &c,  the  said  Daniel  Wilkinson,  by  his  certain  indenture, 
sealed  with  his  seal,  and  now  shown  to  the  Court  here,  did  for 
himself  and  his  partner  the  said  other  plaintiff,  Archibald  Wilkin- 
son, acquit,  release,  and  for  ever  discharge  the  defendant  cf  and 
from  the  said  several  causes  in  the  declaration  mentioned,  and  each 
and  every  of  them,  as  by  the  said  release,  reference  being  thereunto 
had,  will  fully  appear.     Verification. 

The  replication  craved  oyer  of  the  indenture  [and  alleged  that 
the  sum  thereby  released  was  a  sum  of  money  wholly  distinct 
and  different  from  any  of  the  sums  of  money  in  the  declaration 
mentioned.] 
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Special  demurrer.     *     *    * 

Martin,  in  support  of  the  demurrer.     *     *     * 

i?.  V.  Richards,  contra  : 

*  *  The  replication  is  good.  *  *  (l)  Secondly,  the  plea  is 
bad.  It  does  not  appear  from  the  declaration,  that  the  interest 
was  in  Wilkinson,  and  therefore  the  release  by  him  would  not 
extinguish  the  debt.  It  is  only  stated,  that  Thos.  Lee  and  the 
plaintiff  A.  Wilkinson,  or  one  of  them,  was  interested.  The  interest 
may  have  been  in  Lee  only. 

Parke,  B. :  Would  not  the  release  by  Wilkinson  put  an  end  to 
♦the  contract,  on  the  action  being  brought  in  his  name  ?  Gibson  v. 
Winter  (2)  seems  to  me  an  authority  that  it  would.  The  matter 
was  there  a  good  deal  considered,  and  it  was  held,  that  whatever 
constitutes  an  answer  to  the  demand  for  which  an  action  is  brought, 
as  against  the  plaintiff  on  the  record,  is  a  bar  to  the  action,  although 
brought  for  the  benefit  of  others,  who  have  no  mode  of  enforcing 
their  claim  except  by  suing  in  the  name  of  the  plaintiff.  It  is  quite 
enough  if  Wilkinson  could  not  sue  on  account  of  there  being  a  release. 


Wilkinson 

LlNDO. 

[85] 


[86] 


[•87] 


DOE  d.   GILBERT  and  Others  r.   ROSS. 

(7  Meeson  &  Welsby,  102—125;  S.  C.  10  L.  J.  Ex.  201.) 

Where  a  deed  is  in  the  hands  of  an  attorney,  who  holds  it  not  merely  as 
attorney,  but  as  a  security  for  money  owing  to  him  from  his  client,  and  the 
attorney,  being  called  on  a  subjwna  duces  tecum,  refuses  to  produce  the  deed 
on  the  ground  of  his  own  lien,  the  party  calling  for  the  production  of  the 
deed  is  entitled  to  give  secondary  evidence  of  its  contents. 

There  are  no  degrees  of  secondary  evidence ;  but  where  a  party  is  entitled 
to  give  secondary  evidence  at  all,  he  may  give  any  species  of  secondary 
evidence  within  his  power. 

Where,  on  a  former  trial  of  the  title  to  the  same  property,  on  an  ejectment 
by  the  same  lessors  of  the  plaintiff  against  a  different  defendant,  a  deed  was 
given  in  evidence  on  the  part  of  the  defendant,  and  the  limitations  in  it  were 
stated  in  Court  by  the  defendant's  counsel :  Held,  that  a  copy  of  the  short- 
hand notes  of  that  statement  was  not  receivable  in  evidence  on  the  part  of  the 
same  lessors  of  the  plaintiff,  in  a  second  ejectment  against  another  party. 

Qnceret  whether  such  evidence  would  have  been  receivable,  if  the  parties 
to  the  action  had  been  the  same. 

Where,  in  ejectment,  evidence  was  received  in  favour  of  the  plaintiff 
which  was  inadmissible,  but  all  objections  and  exceptions  were  reserved 
for  the  opinion  of  the  Court  above,  by  the  consent  of  both  parties :  Held, 
that  the  defendant  was  not  entitled  to  a  new  trial  without  payment  of 

(1)   [The  discussion  as  to  the  form      — A.  C] 
of  the  replication,  which  turned  on  an  (2)  2  Nev.  &  Man.  737 ;  5  B.  &  Ad. 

obsolete  point  of  pleading,  is  omitted.      96. 


1840. 

Exch.  of 
Pleat. 

[102] 
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Dob  d.  costs,  on  the  ground  of  the  reception  of  this  evidence,  if  the  legal  evidence 

Gilbert  admitted  showed  the  title  to  be  in  the  lessors  of  the  plaintiff;  as,  upon 

pJTl-  such  a  reservation,  the  Court  are  called  upon  to  decide  whether  the  lessors 

#        "  of  the  plaintiff  are  entitled  to  recover  or  not. 

An  examined  copy  of  the  record  of  a  fine,  levied  with  proclamations,  is  as 
good  evidence  of  the  fine  as  the  chirograph  itself  certified  by  the  officer. 

A  fine  was  proved  to  have  been  levied  of  the  estate  in  question,  in  1790. 
and  the  lessors  of  the  plaintiff  gave  in  evidence  a  deed  of  conveyance  of 
part  of  the  propert}r  in  1802,  by  the  conusor  of  the  fine  to  a  purchaser, 
which  stated  that  the  fine  was  levied  to  the  use  of  himself  in  fee.  This 
deed  was  received  without  objection  on  the  part  of  the  defendant :  Held, 
that  it  was  good  evidence  as  a  declaration  of  the  uses  of  the  fine,  although 
it  was  not  proved  that  the  defendant  derived  title  under  the  conusor. 
By  a  will,  in  1789,  an  estate  was  devised  to  A.  G.  M.  for  life,  with 
.  remainder  as  he  should  by  deed  or  will  appoint,  and  in  default  of  appoint- 
ment, remainder  to  the  heirs  of  his  body,  with  remainders  over.  In  1790, 
A.  G.  M.  levied  a  fine  to  the  use  of  himself  in  fee,  and  afterwards  died 
without  issue :  Held,  in  an  ejectment  by  the  lessors  of  the  plaintiff,  claim- 
ing as  heirs-at-law  of  A.  G.  M.,  that  the  fine  created  a  discontinuance,  and 
gave  a  tortious  fee  to  A.  G.  M.,  and  that  his  heir-at-law  was  consequently 
entitled  to  recover  in  ejectment,  the  remainders  over  being  devested,  and 
the  rights  of  the  remaindermen  only  capable  of  being  enforced  by  real  action. 
In  such  a  case  the  Real  Property  Limitation  Act.  1833  (3  &  4  Will.  IV. 
c.  27  (1),  s.  38),  preserves  the  right  of  the  remaindermen  to  bring  aformethm. 

Ejectment  by  the  lessors  of  the  plaintiff,  who  claimed  as  co- 
[  *103  ]  heiresses-at-law  of  Arthur  Gramer  Miller.  At  the  *trial  before 
Lord  Denman,  Ch.  J.,  at  the  Warwickshire  Spring  Assizes,  1840, 
it  appeared  that,  in  1779,  the  father  of  A.  G.  Miller  had  devised  the 
property  to  A.  G.  Miller  for  life,  with  remainder  as  he  should 
by  deed  or  will  appoint,  with  remainder,  in  default  of  and  until 
appointment,  to  the  heirs  of  his  body,  with  remainders  over.  A.  G. 
Miller  died  in  1832  without  issue,  and  it  therefore  became  necessary 
for  the  lessors  of  the  plaintiff,  who  claimed  as  his  collateral  heirs, 
to  prove  that  he  had  acquired  the  fee-simple  of  the  property  before 
the  time  of  his  death.  For  this  purpose  they  sought  to  give 
evidence  of  the  marriage  settlement  of  A.  G.  Miller,  executed  by  him 
in  1789,  after  his  father's  death,  in  order  to  show  that  he  had 
acquired  the  fee  by  exercising  the  power  of  appointment.  This 
settlement  was  in  the  possession  of  Mr.  Baxter,  the  defendant's 
attorney,  who  had  been  subpoenaed  to  produce  it :  and  upon  his 
examination,  he  stated  that  he  had  received  it  from  a  Mr.  Weetman, 
who  was  in  possession  of  another  part  of  the  property,  and  against 
whom  the  lessors  of  the  plaintiff  had  previously  brought  an  eject- 
ment, which  was  tried  at  the  Summer  Assizes  of  1888,  before  Lord 
Abinger,  C.  B.,  and  in  which  the  lessors  of  the  plaintiff  were 
nonsuited.    Mr.  Baxter  stated  that  he  claimed  a  lien  on  the  deeds  for 

(1)  Repealed  Stat.  Law  Rev.  Act,  1874. 
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professional  business  done  for  Mr.  Weetman,  and  he  declined  to       Dosd. 
produce  it  on  this  ground.    Mr.  Weetman  himself  was  in  Court,  but  v. 

was  not  examined,  or  called  on  to  produce  the  deed.  Ross 

Upon  Mr.  Baxter's  refusal  to  produce  the  deed,  the  lessors  of  the 
plaintiff  proposed  to  give  secondary  evidence  of  its  contents.  This  was 
objected  to  on  the  part  of  the  defendants,  but  Lord  Denman  ruled 
that  such  evidence  was  admissible.  The  lessors  of  the  plaintiff  then 
tendered  in  evidence  a  copy  of  the  deed  ;  but  upon  examination  it 
appeared  that  this  had  been  made  an  attested  copy,  and  was 
unstamped,  and  it  was  consequently  rejected.  It  was  then  proposed 
to  read,  as  secondary  evidence  of  the  contents  of  *the  deed,  a  short-  [  *J04  ] 
hand  writer's  notes  of  the  proceedings  of  the  trial  in  the  former 
action,  when  the  settlement  had  been  produced  and  proved  by  the 
then  defendant  Weetman.  This  evidence  was  objected  to,  but  Lord 
Denman  allowed  it  to  be  admitted,  and  the  short-hand  writer's  notes 
were  read ;  but  it  appeared  from  them  that  the  deed  had  not  been 
actually  read  by  the  officer  of  the  Court,  but  that  its  contents  were 
stated  by  the  defendant's  junior  counsel.  It  was  objected  that  this 
statement  could  not  be  received,  but  Lord  Denman  considered  that  it 
was  substantially  the  same  as  if  the  deed  had  been  read  by  the  officer, 
and  accordingly  the  note  of  this  statement  was  read,  and  it  thereby 
appeared  that  A.  G.  Miller  had  exercised  the  appointment  in  favour 
of  himself  and  his  heirs  in  fee,  subject  to  a  life  interest  in  part  of  the 
estate  to  his  wife,  who  died  before  him.  The  lessors  of  the  plaintiff 
then  tendered,  as  further  evidence  that  A.  G.  Miller  was  seised  in 
fee,  an  examined  copy  of  the  record  of  a  fine,  with  proclamations, 
levied  by  A.  G.  Miller  in  1790.  This  was  objected  to  by  the  defen- 
dant's counsel,  who  contended  that  the  chirograph  (l)  should  have 
been  produced,  but  the  learned  Judge  overruled  the  objection,  and  the 
examined  copy  was  received.  The  lessors  of  the  plaintiff  also  proved 
a  deed  of  conveyance,  subsequent  to  the  fine,  from  A.  G.  Miller  to  a 
purchaser  of  part  of  the  estate  in  question,  which  recited  the  fine 
and  settlement,  and  stated  that  by  the  latter  the  uses  of  the  fine  had 
been  declared  to  A.  G.  Miller  in  fee.  This  deed  was  received  without 
objection,  and  the  case  then  went  to  the  jury  upon  the  evidence  of 
pedigree,  and  a  verdict  was  found  for  the  lessors  of  the  plaintiff. 

(1)  The    chirograph     (synonymous  "  A  fine  is  said  to  be  engrossed  when 

with  "  foot"  or  "  indentures ")  was  a  the  chirographer  makes  the  indentures 

counterpart  of  the  record  of  the  fine,  of  the  fine,  and  delivers  them  to  the 

and  was  conclusive  evidence  of  it.   The  party    to    whom    the    conusance    is 

Chirographer  of  Fines  was  formerly  an  made  " :  Tey's  case,  5  Co.  Rep.  at  p.  39  b, 

officer  of  the  Court  of  Common  Pleas.  and  see  2  Bl.  Comm.  appx.  no.  iv. 
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DoEd.  Adams,  Sent.,  in  Easter  Term  last,  moved  for  a  nonsuit  or  a 

Gilbert  ...  .  , 

v.  new  trial,  on  several  grounds  : 

Boss. 

1st,  that   secondary  evidence  of  the  settlement  was  altogether 

inadmissible.    2ndly,  that  even  if  secondary  evidence  was  receivable, 
[  *105  ]       the  short-hand  writer's  notes  were  not  admissible  evidence.    *3rdly, 
that  at  all  events  they  were  not  receivable,  when  it  appeared  that  a 
copy  of  the  settlement  was  in  existence.     4thly,  that  the  estate 
acquired  by  the  fine  terminated  with  the  estate  tail  of  A.  6.  Miller : 
and  5thly,  that  the  verdict  was  against  evidence.     The  Court  granted 
a  rule  on  all  the  points  except  the  third,  which  was  disposed  of  on 
the  application.     Adams,  Serjt.,  urged  in  support  of  this  point,  that, 
assuming  that  the  short-hand  writer's  notes  might  have   been 
evidence  if  no  better  evidence  had  been  in  existence,  it  appeared 
here  that  better  evidence  did  exist,  viz.  the  attested  copy,  which  the 
lessors  of  the  plaintiff  might  have  produced  if  they  had  procured  it 
to  be  stamped.     The  short-hand  writer's  notes,  at  best,  amount  to 
nothing  more  than  mere  parol  evidence.    In  ViUiers  v.  ViUiers  (l), 
Lord  Hardwicke  says :  "  The  rule  of  evidence  is,  that  the  best 
evidence  that  the  circumstances   allow  must    be    given.     If    an 
original  deed  be  lost,  the  counterpart  may  be  read ;  and  if  there 
is  no  counterpart  forthcoming,  then  a  copy  may  be  admitted ;  and 
if  there  should  be  no  copy,  there  may  be  parol  evidence  of  the  deed, 
and  of  the  manner  of  its  being  lost."     This  is  an  authority  that 
parol  evidence  is  not  receivable  where  a  copy  exists ;   and  the 
doctrine  of  this  case  appears  to  be  admitted  in  Munn  v.  Godbold  (2). 
In  Doe  d.  Rowlandson  v.  Wainwright  (3),  the  question  arose,  whether 
an  abstract  of  a  deed  of  feoffment,  which  deed  was  in  the  hands  of 
the  opposite  party,  who  refused  to  produce  it  on  notice,  was  admis- 
sible in  the  absence  of  an  examined  copy,  which  might  have  been 
produced.     The  Court  decided  the  case  upon  another  ground,  but 
seemed  to  think  that  if  a  copy  had  -been  proved  to  exist,  it  should 
have  been  produced. 

(Parke,  B. :  You  must  contend  then,  that  there  is  to  be  primary, 
secondary,  and  tertiary  evidence.  If  an  attested  copy  is  to  be  one 
[  *106  ]  degree  of  secondary  evidence,  the  next  will  be  a  copy  not  *attested  ; 
and  then  an  abstract :  then  would  come  an  inquiry,  whether  one 
man  has  a  better  memory  than  another,  and  we  should  never  know 
where  to  stop. 

(1)  2  Atk.  71.  B.  Moore,  49). 

(2)  28  E.  R.  628  (3  Bing.  292  ;   11  (3)  5  Ad*  &  El.  620 ;  1  Nov.  &  P.  «. 
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Alderson,  B. :  In  Doe  v.  Wainwright,  the  Court  refused  to  decide       Dob  d. 

GILBERT 

the  question,  because  there  was  another  point  that  made  it  quite  v. 

immaterial.)  Ros8> 

In  Buller's  N.  P.  p.  256,  the  same  rule  is  laid  down  as  in  Villiers  v. 
Vittiers. 

Lord  Abingbr,  C.  B. : 

There  can  be  no  rule  upon  this  point.  Upon  examination  of  the 
cases,  and  upon  principle,  we  think  there  are  no  degrees  of 
secondary  evidence.  The  rule  is,  that  if  you  cannot  produce  the 
original,  you  may  give  parol  evidence  of  its  contents.  If  indeed  the 
party  giving  such  parol  evidence  appears  to  have  better  secondary 
evidence  in  his  power,  which  he  does  not  produce,  that  is  a  fact  to 
go  to  the  jury,  from  which  they  might  sometimes  presume  that  the 
evidence  kept  back  would  be  adverse  to  the  party  withholding  it. 
But  the  law  makes  no  distinction  between  one  class  of  secondary 
evidence  and  another.  In  cases  where  the  contents  of  public  records 
and  documents  are  to  be  proved,  examined  copies  are  allowed  as 
primary  evidence ;  but  this  is  upon  public  grounds ;  for  in  these 
cases,  the  law,  for  public  convenience,  gives  credit  to  the  sworn 
testimony  of  any  witness  who  examines  the  entry,  and  produces 
the  copy. 

Parke,  B. : 

I  concur  entirely  in  refusing  the  rule  on  this  ground.  There  can 
be  no  doubt  that  an  attested  copy  is  more  satisfactory,  and  there- 
fore, in  that  sense,  better  evidence  than  mere  parol  testimony ;  but 
whether  it  excludes  parol  testimony,  is  a  very  different  thing.  The 
law  does  not  permit  a  man  to  give  evidence  which  from  its  very 
nature  shows  that  there  is  better  evidence  within  his  reach,  which 
he  does  not  produce.  And  therefore,  parol  evidence  of  the  contents 
of  a  deed,  or  other  written  instrument,  cannot  be  given,  without 
producing  or  accounting  for  the  instrument  itself.  But  as  soon  [  *107  ] 
as  you  have  accounted  for  the  original  document,  you  may  then 
give  secondary  evidence  of  its  contents.  When  parol  evidence  is 
then  tendered,  it  does  not  appear  from  the  nature  of  such  evidence, 
that  there  is  any  attested  copy,  or  better  species  of  secondary 
evidence  behind.  We  know  of  nothing  but  of  the  deed  which  is 
accounted  for,  and  therefore  the  parol  evidence  is  in  itself  unobjec- 
tionable.   Does  it  then  become  inadmissible,  if  it  be  shown  from 

41—2 
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Doe  d.       other  sources,  that  a  more  satisfactory  species  of  secondary  evidence 
exists  ?    I  think  it  does  not ;  and  I  have  always  understood  the 


r. 
Ross. 


rule  to  be,  that  when  a  party  is  entitled  to  give  secondary  evidence 
at  all,  he  may  give  any  species  of  secondary  evidence  within  his 
power.  There  is  a  case  of  Brown  v.  Woodman  (\)y  in  which  I  am 
reported  to  have  decided  this  point,  and  my  ruling  was  not 
afterwards  questioned. 

Alderson,  B. : 

I  agree  with  my  brother  Parke,  that  the  objection  must  arise 
from  the  nature  of  the  evidence  itself.  If  you  produce  a  copy, 
which  shows  that  there  was  an  original,  or  if  you  give  parol 
evidence  of  the  contents  of  a  deed,  the  evidence  itself  discloses  the 
existence  of  the  deed.  But  reverse  the  case, — the  existence  of  an 
original  does  not  show  the  existence  of  any  copy ;  nor  does  parol 
evidence  of  the  contents  of  a  deed  show  the  existence  of  anything 
except  the  deed  itself.  If  one  species  of  secondary  evidence  is  to 
exclude  another,  a  party  tendering  parol  evidence  of  a  deed  must 
account  for  all  the  secondary  evidence  that  has  existed.  He  may 
know  of  nothing  but  the  original,  and  the  other  side,  at  the  trial, 
may  defeat  him  by  showing  a  copy,  the  existence  of  which  he  had 
no  means  of  ascertaining.  Fifty  copies  may  be  in  existence 
unknown  to  him,  and  he  would  be  bound  to  account  for  them  all. 

Gurnet,  B.,  concurred. 

[  los  ]  In  Trinity  Term,  Goulburn,  Serjt.,  Humfrey,  and  G.  Hayes, 

showed  cause  against  the  rule : 

First:  Parol  evidence  of  the  settlement  was  receivable.  The 
only  difficulty  arises  from  Weetman's  not  having  been  subpoenaed 
or  called ;  but  this  was  unnecessary,  because  Mr.  Baxter  refused  to 
produce  the  deed,  not  on  account  of  his  client's  title,  but  on  account 
of  a  lien  which  he  himself  claimed  upon  the  deed.  Another  answer 
to  this  objection  is,  that  it  was  not  taken  at  the  trial.  It  appeared 
from  Baxter's  own  evidence,  that  Weetman  was  in  Court;  and  if 
any  objection  had  been  made  on  his  account,  it  would  have  been 
immediately  answered  by  calling  Weetman.  Secondly  :  The  short- 
hand writer's  notes  were  good  secondary  evidence  of  the  settlement. 
It  appeared  from  these  notes,  that  the  deed  was  produced  and  given 
in  evidence  at  the  former  trial,  and  it  then  became  the  duty  of  the 

(1)  40  B.  B.  809  (6  Car.  &  P.  206). 
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officer  of  the  Court  to  read  it ;  but  instead  of  this  being  done,  the       Doe  d. 
material  parts  were  read  by  one  of  the  counsel  of  the  party  producing  r# 

it.  This  course  was  adopted  for  the  more  convenient  conduct  of  Ross* 
the  trial ;  and  it  must  be  taken  that  it  was  substituted  for  the 
reading  of  the  deed  by  the  officer  of  the  Court,  by  the  consent  of 
all  parties :  it  was,  therefore,  the  same  thing  in  substance  as  if  the 
deed  had  been  read  in  the  regular  manner  by  the  officer.  The 
deed  itself  was  identified  by  a  witness  who  formerly  had  it  in  his 
possession,  and  who  saw  it  in  Court  and  heard  it  read ;  and  it  must 
be  presumed  that  it  was  read  correctly.  The  material  parts, 
showing  that  the  power  was  exercised  by  appointing  to  A.  G.  Miller 
in  fee,  appear  from  the  short-hand  writer's  notes  and  the  notes  of 
Lord  Denman ;  and  this  was  good  secondary  evidence  of  its 
contents.  In  addition  to  the  short-hand  writer's  notes,  the  fine 
which  was  proved,  and  the  deed  of  conveyance  to  Johnson  in  1802, 
furnish  good  secondary  evidence  of  the  contents  of  the  settlement ; 
for  the  deed  of  1802  recites  both  the  fine  and  the  settlement,  and 
connects  them  together,  *and  shows  that  by  the  settlement  the  uses  [  *109  ] 
of  the  fine  were  declared  to  be  to  A.  G.  Miller  in  fee ;  and  by  this 
conveyance  of  1802,  he  actually  disposes  of  part  of  the  fee  which 
he  had  so  acquired.  Now,  as  A.  G.  Miller  was  enabled,  by  his 
father's  will,  to  acquire  the  fee  by  exercising  the  power  of  appoint- 
ment, and  as  the  conveyance  of  1802  shows  that  he  had  acquired 
the  fee,  this  conveyance  is  good  secondary  evidence  that  he  had 
acquired  it  by  exercising  the  power  of  appointment  in  the  settle- 
ment, although  it  did  not  in  terms  distinctly  show  that  the  power 
was  exercised. 

But  assuming  that  there  was  no  sufficient  secondary  evidence  of 
the  settlement,  the  fine  alone  was  good  evidence  that  A.  G.  Miller 
was  seised  in  fee. 

By  the  will  of  his  father,  the  estate  was  devised  to  A.  G.  Miller 
for  life*  with  a  power  of  appointment  over  the  fee,  and  a  limitation, 
in  default  of  and  until  any  appointment,  to  the  heirs  of  his  body. 
Under  these  limitations  it  is  clear  that  A.  G.  Miller  was  tenant  in 
tail ;  but  a  question  may  perhaps  be  raised,  whether  he  was  tenant 
in  tail  in  possession  or  in  remainder ;  for  if  he  was  only  tenant  in 
tail  in  remainder,  the -fine  would  not  operate  as  a  discontinuance : 
Com.  Dig.  Discontinuance  (C.  5).  In  Doe  d.  Jones  v.  Jones  (l), 
there  was  a  devise  to  a  party  for  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to  the  heirs  of  the 

(1)  1  B.  &  C.  238 ;  2  Dowl.  &  By.  373. 
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DoEd.       body  of  the  life  tenant,  with  remainders  over.    A  fine  had  been 
Vt  levied  by  the  devisee,  and  the  question  arose,  whether  this  worked 

Ro88,  a  discontinuance.  The  Court  held,  on  the  authority  of  Couhon  v. 
Covlson  (i),  that,  in  consequence  of  the  interposition  of  the  vested 
remainder  in  the  trustees,  the  first  devisee  was  only  tenant  in  tail 
in  remainder,  and  consequently  that  no  discontinuance  took  place. 

[  *no  ]      Here  there  is  no  intermediate  estate,  but  *a  mere  power,  which  may 
or  may  not  be  exercised,  accompanied  by  an  express  limitation  to 
the  heirs  of  the  body,  not  only  in  default  of  but  until  the  execution 
of  the  power.     The  effect  of  this  is,  that,  until  the  execution  of  the 
power,  the  two  estates  unite,  and  the  devisee  becomes  tenant  in  tail 
in  possession,  subject  to  the  estates  being  disunited  or  defeated  by 
the  execution  of  the  power.     A.  6.  Miller  being,  then,  tenant  in 
tail  in  possession,  the  question  arises,  what  was  the  effect  of  the 
fine?    It  is  clear  it  created  a  discontinuance:  Doe  d.  Cooper  v. 
Finch  (2).     In  that  case  the  question  was,  whether  the  limitation  of 
a  term  of  500  years,  prior  to  the  limitation  of  the  first  estate  tail, 
prevented  the  party  to  whom  such  estate  tail  was  given  from  being 
tenant  in  tail  in  possession :  and  the  Court  held  that  it  did  not, 
and  that  his  fine  worked  a  discontinuance.     There  the  tenant  in 
tail  had  died  without  issue  and  devised  the  property;  and  the  Court 
held,  that  the  effect  of  the  fine  was  to  give  him  an  estate  in  fee, 
which  was  devisable,  and  passed  by  the  will,  and  that  the  remainder- 
man had  no  estate,  but  a  mere  right  of  action.     Then,  upon  the 
same  principle,  the  fee  acquired  by  the  fine  is  descendible  to  A.  6. 
Miller's  heirs.     In  Doe  v.  Finch,  the  fee  acquired  by  the  fine  was 
called  a  base  fee,  which  is  a  term  commonly  used  to  designate  fees 
determinable  on  the  failure  of  issue  inheritable  under  an  entail; 
but  whether  called  a  base  fee,  or  a  wrongful  fee,  it  is  clear,  from 
the  judgment  of  the  Court,  that  it  did  not  terminate  on  the  failure 
of  issue,  but  continued  to  exist  as  a  fee  descendible  and  devisable 
after  the  failure  of  issue. 

It  was  contended  here,  that  the  fine  only  passed  a  base  fee, 
which  terminated  ipso  facto  on  the  failure  of  issue,  and  that  the 
remaindermen  were  entitled. 

(Pabke,  £. :  The  remaindermen  can  have  no  right  of  entry :  all 
[  'ill  ]       their  rights  are  turned  into  mere  rights  of  action;  and  as  *some 
one  must  have  a  right  of  entry,  it  must  be  the  heir  of  the  person 
who  had  the  wrongful  fee.) 

(1)2  Atk.  250.  (2)  4  B,  &  Ad.  283. 
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In  this  case,  therefore,  the  right  of  entry  must  be  in  the  heirs  of       Dor  d. 

GlLBIRT 

A.  6.  Miller,  who  levied  the  fine ;  the  remainders  being  discon-  r. 

tinued  and  devested  by  the  fine,  cannot  be  revested  except  by        ao88' 
formedon.      Doe  d.  Odiarne  v.  Jfliitehead  (l)  is  another  authority  on 
the  subject  of  a  discontinuance  arising  from  the  fine  of  a  tenant  in 
tail  in  possession. 

With  regard  to  the  effect  of  a  discontinuance,  Littleton,  sect.  597, 
shows  that  the  rights  of  entry  of  the  remaindermen  are  taken  away 
and  turned  into  mere  rights  of  action :  and  sect.  620  clearly  shows 
that  a  fee  is  acquired  by  the  party  creating  the  discontinuance. 
In  these  passages,  a  discontinuance  by  feoffment  is  treated  of,  but 
a  fine  includes  a  feoffment.  By  some  writers  it  is  called  a  feoffment 
of  record,  by  others  an  acknowledgment  of  a  feoffment.  All  agree 
that  it  has  the  same  effect  as  a  feoffment  in  creating  a  discon- 
tinuance, and  this  is  shown  by  Doe  v.  Finch  and  Doe  v.  Whitehead. 

If  it  be  considered  that  there  is  no  sufficient  evidence  of  any 
declaration  of  use  of  the  fine  levied  by  A.  6.  Miller,  the  consequence 
will  be  that  the  use  will  result  to  the  conusor  of  the  fine :  Armstrong 
v.  Wolsey  (2).  In  that  case  no  declaration  of  use  was  shown,  and 
the  Court  held  that  the  use  resulted  to  the  conusor.    In  the  present  I 

case,  therefore,  the  fine  is  evidence  of  a  fee  in  A.  6.  Miller,  to 
whom  the  use  resulted  if  none  was  declared. 

But  a  point  may  be  raised  on  the  other  side,  as  to  the  nature  and 
extent  of  the  use  that  results.  There  was  some  little  confusion 
formerly  on  that  subject  in  the  books,  in  many  of  which  it  is  laid 
down  that  the  old  use  results,  and  a  doubt  has  arisen  as  to  the 
meaning  of  this  term.  In  two  cases,  viz.,  Argol  v.  Chiney  (8)  and 
Waker  v.  Snowe  (4),  it  was  decided  *that  where  a  recovery  was  [  *H2  ] 
suffered,  and  no  use  declared,  the  use  that  resulted  was  an  estate 
tail  only,  that  being  said  to  be  the  old  use.  The  effect  of  these 
decisions  was  to  render  the  recovery  entirely  inoperative,  and  the 
party  suffering  it  was  left  just  where  he  was  before  the  recovery 
was  suffered.  In  1  Cruis.  Dig.  878  (4th  edit.),  the  inconvenient 
effects  that  would  have  followed  from  these  decisions,  if  adhered  to, 
are  pointed  out,  and  it  is  clear  that  they  must  now  be  considered 
as  overruled  (5).  In  Nightingale  v.  Earl  Ferrers  (6),  it  was  admitted 
on  all  hands  that  on  a  recovery  by  tenant  in  tail,  without  any 

(1)  2  Burr.  704.  (5)  See  Sanders  on  Usee,  102  (4th 

(2)  2  Wils.  19.  edit.). 

(3)  Latch,  82.  (6)  3  P.  Wms.  207. 

(4)  Palm.  359, 
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Dob  <L       declaration  of  use,  the  use  resulted  in  fee  and  not  in  tail,  and  that 
r.  was  so  laid  down  several  times  afterwards  by  Lord  Habdwicke  (i). 

Iioa6*        In  a  very  recent  case,   Tanner  v.  Radjace  (2),  this  question  was 
again  raised ;  and  the  Yice-Chancellor  held  it  to  be  clear,  that  the 
effect  of  a  recovery  suffered  by  tenant  in  tail,  without  any  declara- 
tion of  use,  is  to  enlarge  the  estate  tail  into  a  fee.    There  appears 
to  be  no  express  authority  with  respect  to  a  fine,  but  the  same 
principle  must  apply  to  both.    The  effect  of  the  fine  is  to  create  a 
discontinuance,  and  to  change  an  estate  tail  into  a  wrongful  fee ; 
and  if  the  use  of  the  fee  does  not  result  to  the  conusor  of  the  fine, 
in  whom  can  it  be?    The  use  cannot  result  in  tail,  because  the 
estate  tail  is  discontinued ;  nor  can  any  use  result  to  the  remainder- 
men, for  their  estates  are  devested,  and  turned  into  mere  rights. 
If  the  use  had  been  declared  by  the  conusor  of  the  fine,  it  would 
clearly  have  passed  according  to  such  declaration ;  this  is  shown  by 
Doe  v.  Finch,  and  Doe  v.  Whitehead ;  but  it  cannot  be  argued  that 
the  legal  effect  of  the  fine  will  vary,  according  as  there  is  or  is  not 
a  declaration  of  the  use  by  the  tenant  in  tail.    A  party  may  declare 
the  uses  of  a  fine  after  the  fine  has  been  levied  ;  but  what  becomes 
[  *U3  ]      *of  the  use  in  the  interval  between  the  fine  and  the  declaration? 
In  ordinary  cases  it  results,  during  the  interval,  to  the  conusor ; 
but  if,  in  the  case  of  a  tenant  in  tail,  nothing  result  but  an  estate 
tail,  how  can  he  afterwards  declare  the  use  of  the  fee  ?    A  party 
cannot  declare  a  use  which  he  has  not  got  to  declare.    No  dis- 
tinction can  therefore  exist,  whether  the  use  results  or  is  declared. 
The  whole  fee  passes  by  the  fine,  and  must  belong  either  to  the 
conusor  or  the  conusee.    And  as,  in  the  absence  of  a  declaration, 
nothing  goes  to  the  conusee,  the  whole  must  result  to  the  conusor. 
In  the  present  case,  therefore,  secondary  evidence  of  the  settlement 
may  be  entirely  dispensed  with,  as  the  fine  alone  is  sufficient  proof 
that  A.  6.  Miller  was  seised  in  fee. 

(Parke,  B. :  How  is  this  question  affected  by  the  late  stat.  8  &  4 
Will.  IV.  c.  27,  which  abolishes  real  actions  and  substitutes  an 
ejectment?  If  a  remainderman,  whose  estate  has  been  dis- 
continued, be  entitled  to  bring  ejectment  instead  of  formedon,  can 
the  right  to  bring  ejectment  be  in  two  parties  at  the  same  time  ?) 

The  question  is  not  affected  by  that  statute.    By  section  89,  rights 
of  entry  are  not  to  be  defeated  by  discontinuances  made  after 

(i)  1  Atk.  9 ;  3  Atk.  313.  (2)  6  Sim.  21. 
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December  81st,  1833  ;  but  by  section  38,  the  right  to  bring  real       Doe  d. 
actions,  in  respect  of  previous  discontinuances,  is  preserved ;  and  r. 

jbrmedon  would  therefore  be  the  only  remedy  to  revest  the  estate.  Ross" 

Adams,  Serjt.,  M.  D.  Hill,  Sir  JV.  W.  Follett,  and  W.  T.  S. 
Daniel,  contra,  were  first  heard  on  the  evidence,  as  to  the  facts  of 
the  case,  on  which  the  Court  intimated  an  opinion  that  there  ought 
to  be  a  new  trial  on  payment  of  costs.  They  then  addressed 
themselves  to  the  objections  in  point  of  law.  The  defendant  is 
entitled  to  a  nonsuit,  or  at  all  events  to  a  new  trial  without  payment 
of  costs,  on  several  grounds.  First,  there  was  not  sufficient 
evidence  given  at  the  trial  of  the  settlement  of  1789,  inasmuch  as 
parol  evidence  of  its  contents  was  not  admissible  under  the  circum- 
stances *of  the  case.  No  doubt,  if  a  deed  be  lost  or  mislaid,  and  [  *m  ] 
it  cannot  be  produced,  secondary  evidence  may  be  given  of  its 
contents. 

(Parke,  B. :  If  a  party  does  all  in  his  power  to  produce  the  deed, 
but  is  not  able  to  procure  its  production,  is  not  that  enough?  Then 
is  it  not  enough  to  subpoena  the  attorney,  duces  tecum,  to  produce 
it  ?    Marston  v.  Downes  (l)  appears  to  have  settled  that  it  is.) 

At  all  events,  no  secondary  evidence  was  given  of  that  deed,  which 
was  receivable  for  the  purpose  of  showing  the  limitations  contained 
in  it,  or  that  the  power  of  appointment  was  executed  by  it.  The 
limitations  in  the  deed  were  not  read  at  this  trial,  but  the  lessors 
of  the  plaintiff  sought  to  give  in  evidence  a  copy  of  the  short-hand 
writer's  notes  of  the  reading  of  the  limitations  in  the  deed  by  Mr. 
Daniel,  the  junior  counsel  for  the  defendant,  on  a  former  trial 
respecting  the  right  to  other  property  held  under  the  same  title ; 
and  the  learned  Judge  held  it  to  be  admissible.  But  that  was  a 
trial  of  a  cause  between  different  parties,  entirely  unconnected  with 
the  parties  to  this  action.  If  the  lessors  of  the  plaintiff  desired  to 
prove  that  these  notes  were  a  correct  copy  of  the  limitations  in  the 
deed,  they  should  have  called  the  officer  of  the  Court  to  prove  that 
fact.  But  taking  it  that  Mr.  Daniel  read  the  deed  as  and  for  the 
officer  of  the  Court,  it  would  not  be  binding  upon  third  parties. 

(Parke,  B. :  The  statement  of  the  officer  of  the  Court  would  not 
be  evidence,  unless  it  was  a  cause  between  the  same  parties.) 

The  present  defendant  was  not  a  party  to  the  former  action. 

(1)  1  Ad.  &  El.  31;  4  Nev.  &  Man.  861. 
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Dob  d.  Next,  with  respect  to  the  fine.     The  first  objection  is,  that  there 
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Vr  was  not  proper  evidence  of  it.     The  evidence  produced  was  a  copy 

Boss.  0f  ^e  chirograph,  and  an  examined  copy  of  the  proclamations.  It 
is  admitted  that  an  examined  copy  of  the  proclamations  would 
[  *U5  ]  be  evidence  of  the  proclamations ;  *but  it  is  not  evidence  of  the 
fine.  To  prove  the  fine,  the  chirograph  should  be  produced.  The 
usual  mode  is,  to  produce  the  chirograph,  and  prove  an  examined 
copy  of  the  proclamations.  The  former  is  the  only  proper  evidence 
of  the  fine ;  and  this  evidence  was  therefore  improperly  received. 

Then  as  to  the  effect  of  the  fine.  The  parties  to  it  were  John 
Mitchell  and  James  Chartres  plaintiffs,  and  Arthur  Gramer  Miller 
deforciant ;  and  there  being  nothing  to  show  that  A.  6.  Miller  had 
executed  the  power  of  appointment,  and  acquired  the  fee  by  that 
means,  it  was  sought  to  prove,  that,  as  this  fine  worked  a  discon- 
tinuance, there  had  been  an  express  declaration  of  the  use  to 
A.  G.  Miller  in  fee.  For  which  purpose  the  deed  of  1802  from 
A.  G.  Miller  to  Johnson,  conveying  property  held  under  the  same 
title,  reciting  both  the  fine  and  the  settlement,  was  put  in  evidence, 
and  it  was  said  that  this  was  good  secondary  evidence  of  the 
contents  of  the  settlement,  and  connected  the  fine  and  settlement 
together,  and  showed  that  by  the  settlement  the  uses  of  the  fine 
were  declared  to  A.  G.  Miller  in  fee.  But  there  was  no  evidence  of 
the  custody  from  which  this  deed  was  produced,  and  it  was  therefore 
not  receivable  in  evidence ;  and  further,  the  defendant  was  no 
party  to  it,  nor  claimed  under  it,  but  was  a  perfect  stranger.  Again, 
even  though  the  evidence  of  the  fine  should  be  held  sufficient, 
there  was  no  legal  evidence  of  any  declaration  of  uses  at  all ;  nor 
anything  to  show  that  A.  G.  Miller  had  acquired  the  fee  by  an 
exercise  of  the  power  of  appointment.  But  then  it  is  said  that 
there  would  be  a  resulting  use  in  favour  of  A.  G.  Miller,  and  a  fee 
created  by  wrong,  liable  only  to  be  defeated  by  the  remainderman 
bringing  a  real  action.  But  there  is  no  authority  to  show,  that 
where  there  is  an  estate  tail,  with  remainders  over,  and  a  fine 
levied,  but  no  deed  to  declare  the  uses,  the  tenant  in  tail  takes 
back  any  larger  estate  than  he  had  before.  The  distinction  is 
[  *H6  ]  between  *the  effect  of  a  fine  and  that  of  a  recovery — a  fine  does 
not  destroy  the  remainders,  though  it  may  displace  them.  The 
effect  of  a  recovery  is  to  give  to  the  recoveror  a  rightful  fee-simple 
— not  a  wrongful  fee,  subject  to  be  defeated,  as  in  the  case  of  a 
fine.  Then,  as  by  the  recovery  the  remainders  over  are  -wholly 
destroyed,  it  is  held,  that  as  there  is  no  deed  to  lead  the  uses,  the 


vol.  lvi.1        1840.     EX.     7  MEE.  &  W.  116—117.  651 

use  results  to  the  recoveror  iu  fee.     But  in  the  case  of  a  fine,  no       Dos  a. 
rightful  estate  in  fee  is  created,  and   therefore   the   use   results  Vt 

according  to  the  old  estate.  Ro88, 

(Parke,  B. :  In  whom  would  the  use  be  ?) 

In    the   parties   entitled   under   the  old   uses.      The  doctrine  of 
resulting  uses  is  fully  stated  in  Cruise's  Digest,  where  it  is  said  (l) : 
"  Before  the  Statute  of  Uses,  if  a  person  had  conveyed  his  lands  to 
another,  without  any  consideration,  or  declaration  of  the  uses  of 
such  conveyance,  he  became  entitled  to  the  use  or  pernancy  of  the 
profits  of  the  land  thus  conveyed.     This  doctrine  was  not  altered 
by  that  statute ;  and  therefore  it  became  an  established  principle, 
that  where  the  legal  seisin  and  possession  of  lands  is  transferred 
by  any  common  law  conveyance  or  assurance,  and  no   use   is 
expressly  declared,  nor  any  consideration  or  evidence  of  intent,  to 
direct  the  use,  such  use  shall   result  back  to  the  owner  of  the 
estate.'1     In  the  case  of  a  recovery  suffered,  the  rightful  fee-simple 
is  vested  in  the  recoveror — not  a  mere  right  liable  to  be  defeated 
by  action,  as  in  the  case  of  a  fine.     It  is  also  said  in  the  same 
work  (2) :  "  It  was  determined  in  a  modern  case,"  (alluding  to  Hoe 
v.  Popham(a))  "where  a  fine  was  levied   by  a  tenant  for   life, 
together  with  the  remainderman  in  tail  and  the  reversioner  in  fee, 
and  a  declaration  of  uses  was  executed  by  the  tenant  for  life  and 
the  remainderman  in  tail  only,  that  the  use  of  the  reversion  in  fee 
resulted  to  the  reversioner."     It  was  formerly  held,  that  in  the 
case  even  of  a  *recovery,  the  assurande  enured  to  the  old  uses.       [#117  j 
"  When  a  tenant  in  tail  suffered  a  common  recovery  of  his  estate, 
by  which  it  was  converted  into  a  fee-simple,  without  declaring  any 
uses  thereof,  it  has  been  doubted  whether  the  use  which  resulted 
to  him  be  in  fee  tail  or  fee-simple.     The  language  of  the  old  books 
is,  that  where  there  is  feoffment,  fine,  or  recovery,  without  con- 
sideration or  declaration  of  uses,  these  assurances  shall  enure  to 
the  old  uses  "(4).   The  contrary  was  indeed  admitted  and  established 
in  the  case  of  Nightingale  v.  Earl  Ferrers  (5),  with  respect  to  a 
recovery,  and  has  since  been  confirmed  by  the  modern  authorities, 
as  stated  in   Cruise's  Digest  (6).      The  author  there  quotes  the 
words  of  Lord  Hardwicke — "  a  common   recovery  will  bar  the 
entail,  though  there  is  no  deed  to  lead  the  uses ;  because  it  is  in 

(1)  Vol.  1,  p.  370,  s.  19.  (4)  Cruis.  Dig.,  vol.  1,  378,  s.  55. 

(2)  Vol.  1,  p.  373,  s.  31.  (5)  3  P.  Wms.  207. 

(3)  Doug.  25.  (6)  Vol.  1,  p.  379,  s.  60. 
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DoEd.       respect  of  the  satisfaction  of  estate  in  value,  which  creates  the 
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r>  bar:  "  and  also  of  Lee,  Ch.  J.,  who  said,  "  It  is  the  use  of  the 

Robs.  fee-simple  that  passes  to  the  recoveror  from  tenant  in  tail,  and 
which  results  to  him  and  his  heirs  if  no  use  is  declared."  That  is 
with  respect  to  a  recovery.  Then,  with  respect  to  a  fine,  Mr.  Cruise 
goes  on  to  observe :  "  It  follows  from  the  above  principles,  that 
where  a  tenant  in  tail  levied  a  fine  without  any  declaration  of  uses, 
he  acquired  a  base  fee  descendible  to  his  heirs,  as  long  as  he  had 
heirs  of  his  body ;  and  in  the  case  of  Roe  v.  Popham,  it  must  be 
presumed  that  the  Court  reasoned  in  that  manner;  for,  upon 
the  death  of  the  tenant  in  tail  without  issue,  the  person  who  had 
the  reversion  in  fee  was  held  entitled  to  the  possession  of  the 
estate." 

(Parke,  B. :  The  questipn  is,  whether  that  is  a  base  fee,  in  the 

strict  sense  of  the  word.     It  is  not  determinable  on  failure  of  issue 

simply,  but  on  failure  of  issue  and  of  the  remaindermen  bringing 

their  action  of  formedon.     The  resulting  use  must  go  where  the 

[  *H8]      legal  estate  *goes.) 

The  only  effect  of  a  fine  is  to  create  a  discontinuance  of  the 
remainders  over,  leaving  the  remaindermen  to  their  action. 
With  respect  to  the  authorities  which  have  been  cited,  the  case  of 
Armstrong  v.  Wohey  (l)  is  the  only  one  which  relates  to  a  fine,  and 
it  was  there  held,  that  a  fine  levied  without  any  consideration  or 
uses  declared,  shall  enure  to  the  old  use,  in  whomsoever  it  was. 
That  is  no  authority  for  the  plaintiff,  but  the  contrary.  All  the 
other  cases  cited  were  cases  of  recoveries,  which  are  distinguishable 
on  the  grounds  already  stated. 

(Parke,  B. :  The  conusee  gives  no  consideration,  and  takes  no 
use.  The  question  is,  whether  the  use  does  not  result  to  the 
conusor,  until  a  real  action  is  brought  by  the  remainderman.  The 
estate  tail  becomes  a  fee  by  the  levying  of  the  fine,  and  a  new 
estate  results  to  the  conusor.  Is  not  that  analogous  to  the  case  of 
a  recovery ;  the  conusor  is  in,  not  according  to  the  old  estate,  but 
of  an  estate  as  altered  sub  modo  by  the  fine?) 

In  the  one  case  there  is  a  rightful  modification  of  the  estate ;  in 
the  other  there  is  a  fee  created  by  wrong.  Where  it  is  a  rightful 
fee,  it  is  easy  to  understand  that  the  Courts  should  say  the  use 

(1)  2  Wils.  19. 


f 
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resulted ;  but  not  where  there  is  a  wrongful  fee — no  rightful  estate       Dob  <l 
at  all. 

(Kolfe,  B. :  Has  the  party  not  the  same  rightful  estate,  until  a 
real  action  is  brought,  in  the  one  case  as  the  other  ?) 

The  effect  of  the  fine  is  merely  to  bar  the  estate  tail.    In  Sanders 

on  Uses  (l),  there  is  the  following  passage,  which  follows  the  one 

already  quoted  on  the  other  side :  "  Where  A.  is  tenant  for  life, 

with  remainder  to  B.  in  tail,  with  remainder  to  A.  in  fee,  and  A. 

and  B.  levy  a  fine  without  declaring  the  uses  of  it ;  it  should  seem 

that  the  use  would  result  to  A.  for  life,  with  remainder  to  B.  and 

his  heirs  so  long  as  he  shall  have  issue,  and  in  default  of  his  issue 

to  A.  and  his  heirs.    But  I  am  not  aware  that  the  point  has  been 

determined."     Undoubtedly,  it  must  be  *admitted  that  there  both       [  *119  ] 

A.  and  B.  were  parties  to  the  fine.     In  Martin  v.  Strachan  (2), 

Lee,  Gh.  J.,  says,  "  A  fine  operates  as  an  extinguishment  of  the 

estate  tail,  and  passes  a  base  or  a  qualified  fee ;  but  a  common 

recovery  does  not  operate  in  that  manner  ;  for  a  common  recovery 

passes  not  a  base  fee,  but  a  full,  absolute,  unlimited,  and  rightful 

fee,  and  is  to  be  considered  as  the  proper  conveyance  of  a  tenant 

in  tail,  and  passes  the  fee  in  the  same  manner  as  the  fee  is 

passed  by  a  feoffment  of  tenant  in  fee."   There  is  no  direct  decision 

in  point ;  but  it  will  be  for  the  Court  to  determine  whether,  there 

being  no  declaration  of  uses,  the  fine  gives  the  conusor,  not  an 

estate  according  to  the  old  uses,  but  a  new  estate  in  fee.    If  the 

fine  did  not  operate  to  vest  an  estate  in  fee  in  A.  6.  Miller,  then 

the  lessors  of  the  plaintiff  are  not  entitled  to  recover.     There  is  no 

evidence  to  show  who  the  defendants  are.     Suppose  they  were  the 

parties  in  remainder ;    the  heirs  of  Arthur  Gramer  Miller  could 

not  bring  an  action,  and  turn  them  out  of  possession. 

(Parke,  B. :  Yes:  the  old  doctrine  of  remitter  does  not  apply.) 

It  was  so  held  in  Doe  d.  Cooper  v.  Finch  (3) ;  but  there  is  another 
objection  to  this  fine  having  the  effect  contended  for,  which  is  this : 
a  use  can  result  only  from  some  conveyance  from  which  it)  appears 
that  no  consideration  was  paid ;  but  the  copy  of  the  chirograph  of 
this  fine  states  on  the  face  of  it,  that  a  sum  of  1,100/.  was  paid  by 
the  conusees  to  the  conusor,  and  whether  this  sum  was  actually 
paid  or. not,  or  was  merely  nominal,  this  copy  being  the  only 

(1)  P.  102.  (3)  4  B.  &  A,d.  483;  1  Nev.  &  Man. 

(2)  2  E.  E.  552,  n.  (5  T.  E.  107,  «.).      130. 
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Doe  d.  evidence  of  the  fine  before  the  Court,  the  plaintiffs  are  estopped 
Xm  from  asserting,  and  the  Court  are  unable  to  infer,  that  this  fine 

Ross.  wag  without  consideration.  The  whole  doctrine  of  resulting  uses 
is  founded  upon  this,  that  the  document  from  which  it  arises 
expresses  no  consideration.  As  this  fine  expresses  a  consideration 
[  *120  ]  to  have  been  paid,  the  legal  estate,  in  the  absence  *of  an  express 
declaration  of  uses,  remains  in  Mitchell  and  Ghartres,  the  conusees. 
In  Sheppard's  Touchstone  (1),  speaking  of  the  effect  of  a  bargain 
and  sale,  it  is  said,  "  There  must  be  some  valuable  consideration  in 
money  or  money's  worth  given,  or  at  least  expressed  to  be  given, 
for  the  land."  "  If  the  deed  make  mention  of  money  paid,  as  in 
consideration  of  100Z.  or  the  like,  and  in  truth  no  money  is  paid, 
yet  the  bargain  and  sale  is  good.  And  no  averment  will  lie  against 
this,  which  is  expressly  affirmed  by  the  deed."  In  Armstrong  v. 
Wolsey,  which  is  relied  upon  by  the  other  side,  the  fine  is  expressly 
stated  to  have  been  levied  without  consideration. 

(Parke,  B. :  The  objection  at  the  trial  was,  that  the  trustees 
under  the  settlement  had  the  legal  estate.  We  ought  not  to  allow 
this  objection  now,  as  it  might  have  been  removed  if  it  had  been 
taken  at  the  trial.) 

This  objection  could  not  have  been  made  at  the  trial,  because  the 
resulting  use  upon  the  fine  was  not  then  relied  upon.  That  point 
is  first  made  in  showing  cause  against  this  rule ;  and  the  objection, 
that  no  use  results,  is  only  an  answer  to  the  argument  which  the 
plaintiffs  now  raise  as  to  the  effect  of  the  fine. 

Then  as  to  the  effect  of  the  statute  3&4  Will.  IV.  c.  27,  with 
respect  to  the  remedies  which  the  remaindermen  now  have.  That 
Act  having,  by  the  86th  section,  abolished  all  writs  of  right,  and 
by  the  2nd  section  limited  the  trial  of  titles  to  land  to  actions  of 
ejectment,  has  virtually  abolished  the  distinction  which  existed 
under  the  law  as  it  formerly  stood,  between  the  right  to  the 
property  and  the  right  to  the  possession.  And  as  the  rights  of  the 
remaindermen  to  the  property  are  clearly  not  barred  by  the  fine, 
and  they  can  only  bring  ejectment,  it  is  submitted  that  if  they  can 
now  maintain  ejectment,  the  present  lessors  cannot;  for  two 
persons  cannot  be  entitled  at  the  same  time  to  the  possession 
[  *121  ]  of  the  same  estate  by  different  titles,  as  that  *  would  be  to  make  the 
defendant  liable  more  than  once  for  the  same  trespass. 

Cur.  adv.  unit. 
(1)  P.  222. 
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The  judgment  of  the  Court  was  now  delivered  by  Doe  d. 

Gilbert 
r. 
Parke,  B. :  JRoss. 

In  this  case  the  Court  have  already  intimated  their  opinion,  that 
there  should  be,  at  all  events,  a  new  trial  on  payment  of  costs,  in 
order  that  the  question,  whether  the  Millers  of  London,  the  silkmen, 
were  descended  from  Thomas,  a  younger  son  of  the  common 
ancestor,  may  be  more  fully  considered ;  it  having  been  too  hastily 
taken  for  granted  by  the  jury  on  the  former  trial. 

But  it  was  contended  by  the  counsel  for  the  defendant  that  he 
was  entitled  to  a  nonsuit  or  new  trial,  on  the  objections  in  point 
of  law. 

These  objections  were  several. 

First,  that  parol  evidence  of  the  contents  of  the  deed  of  settle- 
ment was  inadmissible. 

Secondly,  that  evidence  of  the  speech  of  counsel  on  a  former  trial 
of  the  same  title  was  inadmissible. 

Thirdly,  that  the  evidence  of  the  fine  was  insufficient. 

Fourthly,  that  if  the  fine  was  proved,  the  heir-at-law  of  Arthur 
Gramer  Miller  had  no  title. 

It  will  be  necessary  to  dispose  of  each  of  these  objections. 

As  to  the  first,  it  appeared  that  the  original  settlement  was  in 
the  hands  of  Mr.  Stafford  Baxter,  attorney  for  a  Mr.  Weetman,  but 
he  did  not  hold  it  merely  as  attorney,  but  as  a  security  for  money 
advanced  by  him  to  his  client.  Mr.  Baxter,  when  called  upon  on  a 
subpuena  duces  tecum,  refused  to  produce  the  deed;  and  Lord 
Denman  was  of  opinion  that  secondary  evidence  of  its  contents  was 
then  admissible,  and  in  that  opinion  we  entirely  concur. 

The  rule  on  that  subject  is,  that  the  law  excludes  such  evidence 
of  facts,  as  from  the  nature  of  the  thing  supposes.  *still  better  [*122] 
evidence  in  the  party's  possession  or  power  (l) ;  which  rule  is 
founded  on  a  sort  of  presumption  that  there  is  something  in  the 
evidence  withheld  which  makes  against  the  party  producing  it. 
But  if  such  evidence  is  shown  to  be  unattainable,  the*  presumption 
ceases,  and  the  inferior  evidence  is  admissible.  If  therefore  a  deed 
be  in  the  possession  of  the  adverse  party,  and  not  produced,  or  lost 
and  destroyed,  no  matter  whether  by  the  adverse  party  or  not, 
secondary  evidence  is  clearly  admissible  ;  and  if  the  deed  be  in  the 
possession  of  a  third  person,  who  is  not  by  law  compellable  to 
produce  it,  and  he  refuses  to  do  so,  the  result  is  the  same,  for  the 

(1)  Phill.  on  Evid.  437. 
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fc*e  4i       </ri%>r*\  \k  \uhn  tz&tr&h&j/jb  hr  the  party  o5ering  the  secoodarv 
^  evider*5e-     SxA  this  i*  crie  o€  tbe  jrAnis  ruled  in  the  ease  of 


\lar*t>y*  r*  ls*j*fi'M  :  .  fc^t  it  wa*  s^jested.  I  believe  by  the 
Court-  ot«  the  motion  for  a  rule  »<^i  in  this  case,  that  though  the 
attorner  mizhx  refuse  to  disclose  a  tiile  deed  or  instrument  which 
was  confided  to  him  by  his  client,  the  client  might  not ;  and,  until 
he  was  feabpo&naed  to  produce  the  instrument  and  refused  to  do  so, 
all  wa«i  not  done  which  mi^ht  be  done  to  show  the  original  evidence 
unattainable.  It  becomes,  however,  unnecessary  to  consider  that 
point,  for  two  reasons:  first,  because  here  the  attorney  had  a  title 
of  hih  own  to  the  deed,  and  lawfully  refused  to  produce  it,  and  the 
party  is  not  bound  to  buy  up  that  title,  and  pay  the  amount  for 
which  the  attorney  holds  the  title  deed :  and  secondly,  because,  if 
the  objection  had  been  taken  at  the  trial,  it  might  have  been  cured 
by  calling  Mr.  Weetman  himself,  who  was  in  Court. 

The  next  question  is,  whether  the  species  of  secondary  evidence 
admitted  was  by  law  admissible.  It  was  this.  In  an  argument  of 
the  junior  counsel  for  the  defendant,  on  a  former  trial  of  the  same 
title,  the  contents  of  the  deed  of  settlement  had  been  stated ;  and 
I  *J2»  ]  that  statement  *had  been  received  by  Lord  Denman  as  proof  of 
those  contents.  It  appears,  however,  from  his  Lordship's  report, 
that  the  deed  was  produced  on  the  former  trial,  and  that  the 
counsel  stated  its  contents  instead  of  its  being  read  by  the  officer ; 
and  the  statement  of  the  junior  counsel,  as  copied  by  the  short- 
hand writer,  was  admitted  as  secondary  evidence.  If  then,  the 
reading  by  the  officer  of  the  document  would  have  been  secondary 
evidence,  the  statement  of  counsel  was  so.  But  we  are  of  opinion, 
that  such  evidence  was  not  receivable :  for  supposing  what  was  read 
by  the  officer  would  have  been  admissible,  if  the  parties  to  the  suit 
had  been  the  same,  (a  proposition  which  is  very  questionable), 
here  the  parties  were  not  the  same ;  for  the  defendant,  against 
whom  this  evidence  was  received,  was  no  party  to  the  former  suit. 

It  was  then  contended  on  the  argument  before  us,  that  as 
inadmissible  evidence  had  been  received,  the  defendant  was  entitled 
to  a  new  trial  without  the  payment  of  costs.  But  we  are  of  opinion, 
that  under  the  circumstances  of  this  case,  he  was  not.  If  this  part 
of  the  case  had  been  submitted  as  a  question  of  fact  for  the  jury, 
and  improper  evidence  had  been  left  to  their  consideration,  the 
defendant  would  certainly  have  been  entitled  to  a  new  trial :  but 
this  was  not  the  case,  for  this  question  was  withdrawn  from  them  ; 

(1)  1  Ad.  &  El.  31 ;  4  Nev.  &  Man.  Itfl. 
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and  Lord  Dbnman  reports,  that  "  all  the  objections  and  exceptions       Dosd. 

were  reserved  for  the  consideration  of  the  Court  of  Exchequer.1 '  v. 

As  no  such  reservation  could  have  taken  place  without  the  implied  oss 

assent  of  both  sides,  we  consider  ourselves  as  called   upon,  by 

mutual  consent,  to  decide  upon  all  the  technical  points,  whether 

the  lessors  of  the  plaintiff  are  entitled  to  recover  or  not ;  and  if  the 

legal  evidence  shows  the  title  to  be  in  the  heir-at-law  of  Arthur 

Gramer  Miller,  we  ought  so  to  decide,  disregarding  the  immaterial 

evidence  which  has  been  improperly  received.     And  we  think  that, 

upon  the  other  evidence,  the  title  was  shown  to  be  in  A.  G.  Miller 

in  fee.    By  the  *will  of  his  father,  the  Eev.  A.  Miller,  in  1799,       [  '124  ] 

the  estate  was  left  to  A.  6.  Miller  for  life,  remainder  as  he  should 

by  deed  or  will  appoint ;  and  in  default  of  appointment,  remainder 

to  the  heirs  of  his  body,  with  remainders  over.     The  evidence  of 

the  execution  of  the  power  of  appointment  having  been  given,  the 

lessors  of  the  plaintiff  proceeded  to  make  out  a  title  in  another  way, 

by  virtue  of  a  fine  levied  by  A.  G.  Miller,  with  proclamations,  in 

1790.     The  evidence  given  was  not  the  chirograph,  but  an  examined 

copy  of  the  record  of  the  fine,  and  of  the  record  of  proclamations. 

The  former  was  objected  to,  but  the  objection  was  overruled,  and 

we  think  properly  overruled  ;  because  the  chirograph  is  but  itself, 

in  contemplation  of  law,  a  copy  of  the  original  record  delivered  out 

by  the  chirographer,  who  is  authorized  to  make  and  deliver  out  to 

the  parties  such  a  copy;  but  an  examined  copy  of  the  original 

record  is  as  good  as  one  certified  by  the  officer.     This  point,  indeed, 

was  not  raised  on  the  motion  for  a  new  trial. 

It  was  then  proposed  by  the  lessors  of  the  plaintiff  to  prove  a 
declaration  of  the  uses  of  the  fine,  by  proving  a  deed  of  conveyance 
in  1802,  from  A.  G.  Miller  to  a  purchaser  of  a  part  of  his  estate, 
reciting  the  fine,  and  stating  that  it  had  been  levied  to  the  use  of 
A.  G.  Miller  in  fee.  This  document  was  received  in  evidence,  and 
no  objection  taken  to  its  admissibility,  either  on  the  trial  or  motion 
for  the  rule  nisi.  The  argument,  therefore,  of  Sir  William  Follett, 
that  it  was  not  admissible  at  all,  comes  too  late.  Assuming  the 
deed  to  be  admitted,  it  is  proof  of  a  declaration  of  the  uses  of  the 
fine  to  A.  G.  Miller  in  fee  ;  and  the  question  is,  what  estate  A.  G. 
Miller  took  by  that  fine  and  declaration  of  uses. 

It  is  contended  by  Mr.  Daniel,  that  on  the  face  of  the  fine  itself, 
there  was  a  statement  of  a  consideration,  namely,  1,1002.  and 
upwards,  given  by  the  conusees  ;  and  that  this  was  evidence  against 
the  lessors  of  the  plaintiff,  to  *prove  that  a  valuable  consideration      r  •125  l 
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Dob d.       was  given,  and  if  so,  that  no  use  would  result  to  the  conusor.     But 

Gilbert 

r.  assuming  this  to  be  true,  the  deed  of  1802  is  evidence  to  show  that 

Boss.  the  use  was  declared  to  A.  G.  Miller  in  fee ;  and  consequently  the 
case  is  to  be  considered  as  if  the  use  had  been  so  declared. 

What  then  was  the  effect  of  the  fine,  with  such  a  declaration  ? 
As  Arthur  6.  Miller  was  tenant  for  life,  with  a  power  of  appoint- 
ment, remainder  in  default  of  appointment  to  the  heirs  of  his  body, 
and  as  we  assume  no  appointment  to  have  been  made,  he  was 
tenant  in  tail  in  possession,  and  consequently,  without  doubt,  his 
fine  operated  as  a  discontinuance,  and  turned  the  remainders  over 
into  mere  rights  of  action.  And  the  estate  taken  by  the  conusor, 
by  virtue  of  the  fine  and  declaration  of  uses,  was  not  a  base  fee,  or 
determinable  fee  on  failure  of  issue  inheritable  under  the  original 
estate  tail,  but  strictly  and  properly  a  fee-simple,  defeasible  by  the 
remainder-men  in  tail,  by  bringing  a  real  action  (l).  It  follows 
that,  until  defeated  by  that  mode,  the  fee-simple  continues  in  and 
descends  from  the  conusor,  and  therefore,  if  in  this  case  the  lessors 
of  the  plaintiff  were  the  heirs-at-law,  they  were  entitled  to  recover. 

The  late  Real  Property  Act,  8  &  4  Will.  IV.  c.  47,  does  not 
appear  to  raise  any  question  in  this  case.  The  rights  of  the 
remainder-men  to  &fonnedon  are  preserved  by  the  88th  section  (2). 

The  result  is,  that  there  must  be  a  new  trial  on  payment  of  costs : 
and  as  this  is  not  a  matter  ex  debitojustitia,  we  impose  the  terms 
on  the  defendant  of  admitting,  on  the  new  trial,  that  A.  6.  Miller 
was  seised  in  fee  at  the  time  of  his  death ;  and  in  case  of  the  death 
of  any  witnesses,  their  evidence  is  to  be  read  from  the  Judge's 
notes,  if  the  party  offering  the  evidence  shall  think  fit. 

Rule  absolute  accordingly. 


IN    THE    EXCHEQUER  CHAMBER. 


(In  Error  from  the  Court  of  Exchequer.) 
1840.  VYSE    v.    WAKEFIELD. 

lue]  (7  Meeeon  &  Welsby,  126 ;  S.  C.  9  Dowl.  P.  C.  912.) 

[See  this  case  reported  with  the  case  in  the  Court  below,  55 
R.  R.  at  p.  687.] 

(1)  Seymour's  case,  10  Co.  Rep.  96  a.  (2)  Repealed  S.  L.  R.  Act,  1874  (37 

&  38  Vict,  c  35,  8.  1).— A.C. 
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CHKISTY  v.  TANCRED,  FINLAY,  and  Two  Others  (I).        lwa 

(7  Meeson  &  Welsby,  127—130;  S.  C.  10  L.  J.  Ex.  228  ;  4  Jur.  1064.)  E^h.of 

A.  let  premises  to  four  persons,  B.,  C,  D.,  and  E.,  for  a  year  certain,  m*' 

ending  at  Midsummer,  1839,  with  a  proviso  that  if,  a  month  at  least  before  L  l27  J 
the  termination  of  the  year,  a  request  were  made  to  him  to  that  effect,  A. 
would  grant  them  a  lease  for  seven,  fourteen,  or  twenty-one  years.  The 
lessees  were  directors  of  a  joint  stock  bank,  and  occupied  the  premises  for 
the  purpose  of  its  business.  B.  ceased  to  be  a  director  in  January,  and  C. 
in  March,  1839.  On  the  31st  of  May,  the  solicitor  of  the  directors  applied 
to  A.  to  renew  the  tenancy  for  another  year  to  the  then  directors;  but  no 
agreement  to  that  effect  was  finally  executed.  On  the  20th  of  June,  the 
solicitor  applied  for  a  renewal  of  the  agreement  for  a  quarter  of  a  year ;  to 
which  the  plaintiff,  on  the  23rd,  replied  "  that  he  should  consider  of  it." 
Nothing  further  passed  between  the  parties,  but  at  the  Michaelmas  follow- 
ing the  premises  were  delivered  up  to  A. :  Held,  that  the  four  original 
lessees  were  liable  to  A.,  in  an  action  for  use  and  occupation,  for  the  rent 
of  the  quarter  from  Midsummer  to  Michaelmas. 

Assumpsit  for  use  and  occupation.     The  defendants  Tancred  and 
Finlay  pleaded   non  asmmpwrunt ;  the  other  defendants  suffered 

'  judgment  to  go  by  default.  At  the  trial  before  Lord  Abinger,  C.  B., 
at  the  London  sittings  after  Trinity  Term,  it  appeared  that  the 
defendants,  who  were  directors  of  the  "  Trades'  Union  Bank," 
personally  agreed  with  the  plaintiff,  on  the  12th  of  July,  1888,  to 

t  take  from  him  certain  premises  in  Gracechurch  Street,  from  the 
Midsummer  preceding,  for  one  year  certain,  with  a  proviso  that  if, 
a  month  at  least  before  the  termination  of  the  *year,  a  request  [  *128  ] 
were  made  to  the  plaintiff  to  that  effect,  the  plaintiff  would  grant 
the  defendants  a  lease  for  seven,  fourteen,  or  twenty-one  years. 
The  defendant  Tancred  ceased  to  be  a  director  in  January,  and  the 
defendant  Finlay  in  March,  1889.  The  premises  continued  to  be 
occupied  by  the  directors  for  the  time  being,  for  the  purposes  of  the 
business  of  the  Bank,  until  the  81st  of  May,  1839,  on  which  day 
they  made  an  application  to  the  plaintiff  through  their  solicitor,  to 
renew  the  tenancy  for  another  year,  on  the  same  terms  as  before, 
and  said  "  the  names  would  be  different."  On  the  18th  of  June 
the  plaintiff's  solicitor  replied,  that  no  objection  would  be  made, 
and  required  to  have  the  names  of  the  proposed  lessees  furnished 
to  him.     This  was  done,  and  the  plaintiff's  solicitor,  a  few  days 

(1)  In  the  case  of  Christy  v.  Toncred,  turned  into  a  special  verdict,  a  writ  of 

9  M.  &  W.  438,  an  action  for  rent  error  was  brought  by  the  defendants, 

subsequently  accrued  in  respect  of  the  The  Exchequer  Chamber  awarded  a 

same  demise,  which  came  before  the  venire  de  novo  on  the  ground  of  the 

Court  in  a  special  case,    the    Court  imperfection  of  the  special  verdict  (12 

followed  this  decision  while  intimating  M.  &  W.  316).     See  also  Henderson  v. 

a  doubt  as  to  its  correctness.     The  Squ ire  (1868)   L.  It.   4  Q.  B.  170,  at 

facts  of  the  special  case  having  been  p.  174. — A.  C. 
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Chbisty  afterwards,  sent  a  draft  agreement  for  a  lease  for  perusal  by  the 
Takobed.  solicitor  of  the  directors,  with  the  names  of  the  then  directors 
inserted  as  the  lessees.  This  agreement,  however,  was  not  executed, 
and  on  the  20th  of  June,  the  solicitor  of  the  directors  applied  to  the 
plaintiff  to  know  if  he  would  renew  the  agreement  with  them  for 
a  quarter  of  a  year  longer,  (the  directors  being  then  in  negotiation 
for  another  house).  On  the  23rd  an  answer  was  returned  by 
the  plaintiff,  that  "he  should  consider  of  it."  Nothing  further 
occurred  between  the  parties  until  the  following  Michaelmas, 
when  the  possession  of  the  premises  was  delivered  up  to  the 
plaintiff.  This  action  was  brought  to  recover  the  quarter's  rent 
due  at  Michaelmas,  1889.  It  was  contended  for  the  defendants, 
that  they  were  not  liable  in  this  action,  which  was  brought  for  rent 
accruing  due  after  the  period  for  which  they  had  contracted  with 
the  plaintiff,  and  after  they  had  ceased  jointly  to  occupy.  The 
Lord  Chief  Baron  overruled  the  objection,  and  a  verdict  was  found 
for  the  plaintiff,  damages  105/. 

Crowder  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction : 

[*129]  This  was   an  action,   not   against   the   parties  *who    actually 

occupied ;  but  against  the  parties  to  the  original  agreement  for 
one  year,  as  having  held  over,  after  the  expiration  of  that  period, 
on  the  terms  of  the  agreement.  Under  the  circumstances,  there 
was  no  legal  presumption  against  these  defendants,  so  as  to  render 
them  liable.  It  was  a  question  for  the  jury,  whether  the  plaintiff 
had  not  accepted  the  new  directors  as  tenants  for  the  quarter.  He 
had  the  fullest  intimation  that  the  tenancy  of  the  defendants  was  to 
terminate  on  the  24th  of  June,  and  that  the  other  parties  were  in 
fact  in  possession.     It  cannot  be  said  that  they  were  trespassers. 

(Parke,  B. :  Suppose  there  had  been  no  negotiation  between 
the  parties,  and  some  of  the  defendants  had  continued  to  occupy, 
they  would  all  have  remained  liable.  It  is  their  duty,  at  the  end 
of  the  term,  to  give  up  the  tenancy :  if  by  themselves,  or  by  sub- 
tenants, or  joint-tenants,  they  remain  in,  they  are  liable  as  holding 
over.  The  question  then  is  as  to  the  effect  of  the  negotiation. 
Now  there  was  nothing  amounting  to  a  contract:  nothing  was 
decided  on.  If  the  plaintiff  had  absolutely  accepted  the  names  of 
the  new  directors  as  tenants,  only  reserving  the  terms,  it  would 
have  been  different.) 
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What  defence  would  the  parties  who  actually  occupied  have  had  to      Chbisty 
an  action  for  use  and  occupation  ?  .  tancbed. 

(Parke,  B. :  It  does  not  at  all  follow  that  the  landlord  might  not 
recover  against  the  parties  actually  occupying ;  he  may  waive  the 
trespass,  and  go  against  them  for  the  actual  enjoyment  of  the  land.) 

Surely  not,  when  he  has  a  remedy  aganist  other  parties. 

Lord  Abinger,  C.  B. : 

I  think  there  is  no  weight  in  the  objection.  These  parties  were 
in  the  relation  of  landlord  and  tenants,  until  the  expiration  of  the 
lease;  and  the  only  question  is,  whether  the  negotiation  for  a 
fresh  lease,  pending  that  demise,  is  sufficient  to  preclude  the  land- 
lord from  proceeding  against  those  who  held  over.  This  was  a 
*mere  proposal  for  the  plaintiff's  acceptance  ;  there  was  nothing  [  *130  ] 
amounting  to  an  agreement. 

Parke,  B. : 

It  is  clear  that  the  original  parties  to  this  agreement  continued 
liable  for  the  rent  as  tenants  holding  over,  unless  there  was  a  new 
agreement  by  the  landlord  to  accept  other  persons  as  his  tenants  in 
their  stead.  The  duty  of  a  tenant  in  this  respect  is  clearly  laid 
down  by  Lord  Kenyon,  in  Harding  v.  Crethome  (l)  :  "  When  a 
lease  is  expired,  the  tenant's  responsibility  is  not  at  an  end ;  for 
if  the  premises  are  in  the  possession  of  an  under-tenant,  the  land- 
lord may  refuse  to  accept  the  possession,  and  hold  the  original  lessee 
liable ;  for  the  lessor  is  entitled  to  receive  the  absolute  possession 
at  the  end  of  the  term.  But  it  may  be  proved  that  the  lessor  had 
accepted  the  under-tenant  as  his  tenant/'  The  only  question  there- 
fore is,  whether  there  was  in  this  case  any  evidence  of  an  agreement 
by  the  plaintiff  to  accept  the  new  parties  as  his  tenants  in  place  of 
the  old.  If  the  negotiation  had  been  so  far  final  as  that  he  agreed 
to  accept  the  names  at  all  events,  although  the  rent  and  other 
terms  of  the  tenancy  were  to  be  afterwards  settled,  that  might 
be  sufficient  to  put  an  end  to  the  liability  of  the  original  lessees. 
But  there  is  no  evidence  of  any  agreement  to  accept  any  par- 
ticular persons  on  any  defined  terms,  or  of  any  complete  bargain 
at  all,  but  only  of  a  proposal  for  a  tenancy  on  certain  terms,  which 
never  came  to  anything  more.    It  is  therefore  the  simple  case  of 

(1)  5  E.  E.  719  (1  Eap.  57). 
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[b.r. 


Chbisty 

v. 
T  A  NO  RED. 


the  lessees  holding  over  by  their  under-tenants,  and  consequently 
they  continued  liable. 


Gurney,  B.,  and  Bolfe,  B.,  concurred. 


Rule  refused. 


184a 

Exch.  of 
Pleat, 

[131] 


DOE  d.  ELIZABETH  DAVY  v.  OXENHAM. 

(7  Meeson  &  Welsby,  131—134 ;  S.  C.  10  L.  J.  Ex.  6;  4  Jur.  1016.) 

Where  a  lessor  permits  his  lessee,  during  the  continuance  of  the  lease,  to 
pay  no  rent  for  twenty  years,  the  lessor  is  not  therefore  barred,  by  the  (1)  Heal 
Property  Limitation  Act,  1833  (3  &  4  Will.  IV.  c.  27),  s.  2,  from  recovering 
the  premises  in  ejectment.  The  case  falls  within  the  latter  branch  of  the  3rd 
section,  which,  in  the  case  of  an  estate  or  interest  in  reversion,  provides  that 
the  right  of  action  shall  be  deemed  to  have  first  accrued  when  it  became  an 
estate  or  interest  in  possession.  The  lessor,  therefore,  may  recover  in  eject- 
ment at  any  time  within  twenty  years  after  the  determination  of  the  lease. 

Ejectment  for  a  house  and  garden.  At  the  trial  before  Cole- 
ridge, J.,  at  the  last  Devon  Assizes,  it  appeared  that  one  Bichard 
Bowden,  being  seised  in  fee  of  the  premises  in  question,  in  the  year 
1795  demised  them  to  Thomas  Duxham  and  Ann  Duxham  for 
ninety-nine  years,  if  three  persons  named  in  the  lease,  or  the 
survivors  or  survivor  of  them,  should  so  long  live,  reserving  an 
annual  rent  of  88Z.  In  1815,  John  Davy  acquired  the  fee  in  the 
premises,  and  on  his  death  they  descended  to  his  heir-at-law, 
George  Davy,  who,  in  1825,  devised  them  to  Elizabeth  Davy,  the 
lessor  of  the  plaintiff,  in  fee.  In  the  year  1802,  Ann  Duxham,  the 
surviving  lessee  under  the  lease  of  1795,  assigned  the  premises  to 
the  defendant,  who  paid  the  rent  until  1815,  when  he  entered  into 
an  agreement  with  John  Davy,  that  on  Davy's  being  allowed  to 
make  certain  alterations  in  the  premises,  he  should  not  call  on  the 
defendant  for  payment  of  any  further  rent  during  his  life.  The 
defendant  accordingly  occupied  the  premises  without  payment  of 
any  rent,  until  the  determination  of  the  lease  by  the  death  of  the 
last  cestui  que  vie,  in  1837.  The  present  action  was  thereupon  com- 
menced, the  defendant  having  refused  to  give  up  the  possession. 
It  was  contended  for  the  defendant,  that  the  right  of  the  lessor  of 
the  plaintiff  was  barred  by  the  stat.  8  &  4  Will.  IV.  c.  27,  more  than 
twenty  years  having  elapsed  since  1815,  at  which  time  the  right  of 
action,  by  reason  of  the  non-payment  of  the  rent,  first  accrued. 
The  learned  Judge  overruled  the  objection,  and  a  verdict  was  found 

(1)  Repealed  by  the  R.  P.  L.  Act,      provides  that  the  period  of  limitatiou 
1874  (37  &  38  Vict.  c.  57),  s.  9,  and      shall  be  twelve  years.— A.  C. 
replaced  by  s.  1  of  that  Act,  which 
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for  the  plaintiff,  leave  being  reserved  to  the  defendant  to  move  to       Dob  d. 
enter  a  verdict,  if  the  Court  should  be  of  opinion  that  the  statute  «, 

was  a  bar.  Oxenham. 

Montague  Smith  now  moved  accordingly  : 

The  second  *section  of  the  stat.  8  &  4  Will.  IV.  c.  27,  enacts,  [  **32  ] 
"  that  no  person  shall  bring  an  action  to  recover  any  land  or  rent, 
but  within  (l)  twenty  years  next  after  the  time  at  which  the  right  to 
bring  such  action  shall  have  first  accrued,"  &c.  The  third  defines 
the  period  when  the  right  shall  be  deemed  to  have  first  accrued  in 
various  cases ;  which,  in  the  case  of  an  estate  in  possession,  is  as 
follows :  "  When  the  person  claiming  such  land  or  rent,  or  some 
person  through  whom  he  claims,  shall,  in  respect  of  the  estate  or 
interest  claimed,  have  been  in  possession  or  in  receipt  of  the  profits 
of  such  land,  or  in  receipt  of  such  rent,  and  shall,  while  entitled 
thereto,  have  been  dispossessed,  or  have  discontinued  such  posses- 
sion or  receipt,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  of  such  dispossession  or  discontinuance  of 
possession,  or  at  the  last  time  at  which  any  such  profits  or  rent 
were  or  was  so  received."  Since  this  statute,  therefore,  if  a  land- 
lord choose  to  suffer  his  tenant  to  remain  in  possession  of  the  land 
for  twenty  years  without  payment  of  rent,  and  without  having 
commenced  any  proceedings  against  him,  he  loses  his  right  to  the 
land.  The  lessor  of  the  plaintiff  was  entitled  to  the  rent  reserved 
under  the  lease,  and  therefore  must  be  considered  as  a  party  who 
"  while  entitled  thereto,  has  discontinued  the  receipt "  thereof. 

(Bolfe,  B. :  Suppose  no  rent  at  all  were  reserved  on  the  lease, 
what  then  ?) 

In  that  case,  as  there  could  not  have  been  any  receipt  of  the  rent  or 
profits  of  the  land,  the  landlord  would  not  be  barred  by  the  tenant's 
continuing  in  possession  for  twenty  years ;  but  where  the  landlord, 
by  his  own  laches,  allows  the  tenant  to  remain  in  possession 
without  paying  any  rent,  a  right  to  the  land  will  in  time  accrue  to 
the  tenant.  The  85th  section  also  provides,  that  the  receipt  of  the 
rent  payable  by  any  tenant  or  lessee,  shall,  as  against  such  lessee 
or  any  person  claiming  under  him,  be  deemed  to  be  the  receipt  of 
the  profits  of  the  land,  for  the  purposes  of  the  Act. 

(1)  Now  twelve  years,  R.  P.  L.  Act,  1874  (37  &  38  Vict.  c.  57),  ss.  1  and  9. 
— A.  C. 
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Dob  d.       Parke,  B. : 
Davy 

.f*  I  think  there  is  no  ground  whatever  for  granting  a  rule  in  this 

r  133  1       case*     ^e  P°*n*  appe^8  to  me  to  be  perfectly  clear,  and  I  cannot 
see  how  any  doubt  could  have  been  entertained  on  the  subject. 
The  lessor  of  the  plaintiff  claims  an  estate  in  remainder,  expectant 
on  the  determination  of  a  lease  granted  for  ninety-nine  years,  if  these 
persons  named  in  the  lease  should  so  long  live.     She  has  but  the  right 
of  possession  until  the  end  of  that  period,  or  the  expiration  of  the 
last  of  the  three  live6.     Her  case,  therefore,  falls  within  the  latter  part 
of  the  3rd  section  of  the  Act,  which  provides,  that  "  when  the  estate 
or  interest  claimed  shall  have  been  an  estate  or  interest  in  remainder 
or  reversion,  or  other  future  estate  or  interest,  and  no  person  shall 
have  obtained  the  possession  or  receipt  of  the  profits  of  such  land, 
or  the  receipt  of  such  rent,  in  respect  of  such  estate  or  interest,  then 
such  right  shall  be  deemed  to  have  first  accrued  at  the  time  when 
such  estate  or  interest  became  an  estate  or  interest  in  possession." 
And  the  9th  section  throws  light  on  this  subject.    It  enacts,  that 
"  when  any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of 
any  land,  or  in  receipt  of  any  rent,  by  virtue  of  a  lease  in  writing,  by 
which  a  rent  amounting  to  the  yearly  sum  of  20*.  shall  be  reserved, 
and  the  rent  reserved  by  such  lease  shall  have  been  received  by 
some  person  wrongfully  claiming  to  be  entitled  to  such  land  or  rent 
in  reversion,  immediately  expectant  on  the  determination  of  such 
lease,  and  no  payment  in  respect  of  the  rent  reserved  by  such  lease 
shall  afterwards  have  been  made  to  the  person  rightfully  entitled 
thereto,  the  right  of  the  person  entitled  to  such  land  or  rent,  subject 
to  such  lease,  to  bring  an  action  after  the  determination  of  such 
lease,  shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the 
rent  reserved  by  such  lease  was  first  so  received  by  the  person 
wrongfully  claiming  as  aforesaid;   and  no  such  right  shall  be 
deemed  to  have  first  accrued  upon  the  determination  of  such  lease 
[  *134  ]       to    the  person   rightfully    entitled."     Here  *there  has  been  no 
adverse  claim,  and  no  payment  of  rent  to  any  other  person ;  it  is 
the  mere  case  of  a  landlord  omitting  to  compel  his  tenant  to  pay 
the  rent  reserved  by  his  lease.     The  right  of  the  plaintiff  manifestly 
accrued  on  the  determination  of  the  lease,  and  he  is  entitled  to 
bring  his  action  at  any  time  within  (l)  twenty  years  from  that  period. 

Alderson,  B. : 

This  cannot  properly  be  called  a  discontinuance  of  the  possession 

( 1 )  Now  twekc  years,  E.  P.  L.  Act,  1874  (37  &  38  Vict  c.  57),  68. 1  and  9.— A.  C. 
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or  receipt  of  the  profits.  If  we  were  to  construe  the  statute  accord- 
ing to  the  defendant's  view  of  it,  we  should  in  fact  determine,  that 
a  landlord  who  gets  no  rent  from  an  insolvent  tenant  for  twenty 
years,  thereby  loses  the  estate. 


Gurney,  B.,  and  Eolfb,  B.,  concurred. 


Rule  refused. 


DOEd. 

Davy 

v. 

OXENHAM. 


WILLIAMS  v.  MOULSDALE. 

(7  Meeson  &  Welsby,  134—137  ;  S.  C.  10  L.  J.  Ex.  2.) 

In  debt  for  use  and  occupation,  goods  sold,  &c.  to  which  the  defendant 
pleaded  nunquam  indebitatus  and  a  set-off,  the  verdict  was  entered  at  Nisi 
Prius  for  the  plaintiff,  subject  to  a  reference  of  the  cause  to  an  arbitrator, 
who  was  to  certify  whether  the  verdict  should  stand,  and  for  what  amount, 
or  whether  it  should  be  vacated,  and  a  verdict  entered  for  the  defendant. 
The  arbitrator  certified  that  the  verdict  should  be  vacated,  and  a  verdict 
entered  for  the  defendant  on  both  issues :  Held,  that  he  had  a  right  to  do 
so,  and  that  the  certificate  was  not  inconsistent. 

This  was  an  action  of  debt  for  use  and  occupation,  with  counts 
for  goods  sold,  money  paid,  and  on  an  account  stated ;  to  which 
the  defendant  pleaded,  first,  nunquam  indebitatus ;  and,  secondly,  a 
set-off  to  the  whole  declaration.  The  cause  came  on  for  trial  at  the 
last  Denbighshire  Assizes,  when  it  was  agreed  that  a  verdict  should 
be  taken  for  the  plaintiff  for  the  damages  in  the  declaration,  subject 
to  a  reference  of  the  cause  to  an  arbitrator,  who  was  to  certify 
whether  the  verdict  so  entered  for  the  plaintiff  should  stand,  and  if 
so,  for  what  amount,  or  whether  it  should  be  vacated,  *and  a 
verdict  entered  for  the  defendant.  The  arbitrator  certified  that  the 
verdict  should  be  vacated,  and  a  verdict  entered  for  the  defendant 
on  both  issues. 

Townsendy  for  the  plaintiff,  now  moved  for  a  rule  to  show 
cause  why  the  certificate  of  the  arbitrator  should  not  be  set 
aside,  or  why  a  verdict  should  not  be  entered  for  the 
plaintiff  on  the  first  issue : 

This  certificate,  finding  for  the  defendant  both  on  the  issue  of 
set-off  and  on  that  of  nunquam  indebitatus,  is  inconsistent.  Fenton 
v.  Dimes  (l)  is  an  authority  for  the  plaintiff.  That  was  an  action 
of  assumpsit,  to  which  there  were  pleas  of  non  assumpsit,  payment, 
and  set-off.  The  cause  and  all  matters  in  difference  were  referred 
to  an  arbitrator,  who  directed  a  general  verdict  to  be  entered  for 

(1)  9  L.  J.  (N.  S.)  Q.  B.  297. 


1840. 

Exch.  of 
Pleas. 

[  134] 
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Williams     the  defendant.     The  Court  set  aside  the  award,  on  the  ground 

am 

Moulsdale.   that  the  arbitrator,  having  found  that  nothing  was  due  from  the 

defendant  to  the  plaintiff,  but  that  the  plaintiff  was  under  an 
obligation  to  him  in  respect  of  the  set-off  claimed,  ought  to  have 
found  the  amount  due  from  the  plaintiff  to  the  defendant;  and  that 
as  he  had  not  done  so,  his  award  was  inconsistent. 

(Parke,  B. :  There  the  arbitrator  was  to  decide  all  matters  in 
difference  between  the  parties,  therefore  he  should  have  found  the 
balance :  here  the  only  matter  left  to  him  to  decide  is,  how  the 
issues  in  the  cause  are  to  be  found.) 

But  the  finding  is  inconsistent ;  since,  if  there  be  nothing  owing 
from  the  defendant  to  the  plaintiff,  the  case  is  not  within  the 
statutes  of  set-off. 

(Parke,  B. :  Supposing  nothing  be  due  from  the  defendant  to  the 
plaintiff,  and  100/.  be  due  from  the  plaintiff  to  the  defendant,  there 
is  no  inconsistency.  Suppose  there  were  no  plea  but  that  of  set-off, 
and  the  plaintiff  could  not  prove  that  the  defendant  owed  him 
anything,  and  the  defendant  proved  that  the  plaintiff  owed  him 
[  *136  ]  100Z.,  the  verdict  ought  to  be  entered  *for  the  defendant.  There 
each  issue  is  to  be  considered  as  if  it  were  the  only  one.) 

Secondly,  the  certificate  ought  to  be  amended,  by  entering  the  first 
issue  for  the  plaintiff.  There  was  no  evidence  to  support  the 
finding  for  the  defendant  on  that  issue :  and  Woof  v.  Hooper  (i) 
shows  that  an  arbitrator,  having  power  to  certify,  may  enter  a 
verdict  on  the  several  issues,  according  to  the  evidence. 

(Alderson,  B. :  There  the  arbitrator  directed  a  general  verdict, 
under  the  supposition  that  he  was  bound  to  do  so ;  but  the  Court 
held  that  he  was  not,  but  that  he  might  enter  it  otherwise.) 

Parke,  B. : 

In  the  case  cited,  it  was  put  in  argument  that  the  arbitrator  had 
no  power  to  enter  the  verdict  on  each  issue ;  and  the  Court  only 
decide  that  he  has  power  to  do  so :  there  was  no  contest  that  if  he 
had  the  power,  he  ought  to  have  done  so.  Having  done  so  here, 
his  finding  is  conclusive,  and  we  cannot  enter  into  his  reasons.  As 
to  the  other  point,  there  is  no  inconsistency  whatever  on  the 
record.     The  arbitrator  seems  to  me  to  have  done  quite  right. 

(1)  44  R.  R.  758  (4  Bing.  N,  0. 449). 
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Alderson,  B. :  Williams 

The  case  of  Fenton  v.  Dimes  is  distinguishable  from  the  present ;  Moulsdalk. 
because  there  the  reference  being  of  all  matters  in  difference,  and 
it  appearing  on  the  face  of  the  award  that  something  was  due  from 
the  plaintiff  to  the  defendant,  and  nothing  due  from  the  defendant 
to  the  plaintiff,  the  arbitrator  ought  to  have  gone  on  to  find  the 
balance  due  to  the  defendant;  but  here  the  reference  is  of  the 
cause  only.  As  to  the  other  point,  the  case  of  Woof  v.  Hooper  does 
not  apply.  There  the  arbitrator  supposed  himself  bound  to  order 
a  general  verdict,  whereas  the  Court  decided  that  he  had  the  same 
power  as  a  jury,  of  directing  a  verdict  to  be  entered  on  the  several 
issues :  but  here  the  application  is  to  set  aside  the  finding  as  [  *137  ] 
against  evidence ;  the  answer  is,  that  the  certificate  of  the 
arbitrator  is  conclusive  on  the  parties. 

Rule  refused. 

JEFFERSON  v.  WARRINGTON.  i^o. 

(7  Meeson  &  Welsby,  137—138  ;  8.  C.  10  L.  J.  Ex.  79;  8  D.  P.  C.  880.)  Exch.  of 

After  the  death  of  the  plaintiff  in  an  action,  his  executrix  obtained  an  ' 

order  for  referring  the  bill  of  the  plaintiffs  attorney  to  taxation.    Less        *- 
than  a  sixth  having  been  taxed  off :  Held,  that  the  executrix  was  liable  to 
the  costs  of  the  taxation. 

This  was  a  rule  calling  upon  Elizabeth  Antrobus,  executrix  of 
the  plaintiff  Jefferson,  and  upon  her  husband  in  right  of  her,  to 
show  cause  why  they  should  not  pay  the  costs  of  the  taxation  of 
the  bill  of  Mr.  Morton,  the  attorney  of  the  plaintiff  in  this  cause. 
After  the  plaintiff's  death,  Mrs.  Antrobus,  as  his  executrix,  had 
obtained  an  order  in  the  usual  form  for  the  delivery  by  Morton  of 
his  bill  of  costs,  in  order  that  it  might  be  referred  to  taxation  ;  and 
on  the  taxation  less  than  one-sixth  having  been  taken  off,  this 
application  was  made  under  the  statute  2  Geo.  II.  fc.  28,  s.  28  (l),  to 
compel  payment  of  the  costs  of  the  taxation. 

Petersdorff  showed  cause : 

This  application  cannot  be  sustained  against  the  executrix.  '  No 
one  but  the  client  of  the  attorney  is  compellable,  under  the 
2  Geo.  II.  c.  28,  s.  23,  to  pay  the  costs  of  taxation.  The  words 
of  the  statute  are :  "  If  the  bill  taxed  be  less  by  a  sixth  part  than 
the  bill  delivered,  then  the  attorney  or  solicitor  is  to  pay  the  costs 

(1)  Repealed  by  the  Solicitors  Act,  and  replaced  by  sect.  37  of  that  Act. — 
1843  (6  &  7  Vict.  c.  73),  s.  1  and  sch.,      A.  C. 
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Jefferson    of  taxation  ;  but  if  it  shall  not  be  less,  the  Court  in  their  discretion 

Washing-     shall  charge  the  attorney  or  client,"  &c.     If,  at  the  time  of  the 

T0N'         application  to  tax  the  bill  in  this  case,  an  express  condition  of 

payment  had  been  imposed  on  the  executrix,  the  case  would  be 

different. 

(Alderson,  B. :  She  applies  as  client  to  tax ;  she  is  not  entitled 
to  tax  the  bill  unless  she  be  the  client ;  can  she  afterwards  say  she 
[  *138  ]      is  not  the  client,  and  is  not  bound  *by  the  order  of  the  Court?) 

It  does  not  follow,  because  she  has  obtained  the  reference  to 
taxation,  that  she  is  to  be  subject  to  the  costs  of  it,  unless  the 
words  of  the  statute  are  sufficient  to  comprehend  the  case.  She  is 
not  the  client,  but  only  his  representative.  It  has  been  decided 
that  the  executor  of  an  attorney  is  not  liable,  under  the  same 
clause,  to  pay  the  costs  of  the  taxation  where  more  than  a  sixth  is 
taken  off :  Weston  +s  Pool  (i). 

Crompton,  contra,  was  not  called  upon. 

Parke,  B. : 

The  statute  gives  the  Court  power  to  refer  the  bill  for  taxation 
on  the  application  of  "  the  party  or  parties  chargeable  by  such 
bill ; "  and  when  it  afterwards  speaks  of  the  costs  being  paid, 
according  to  the  event  of  the  taxation,  by  the  attorney  or  the 
client,  the  word  "  client "  is  evidently  synonymous  with  the  words 
"  party  chargeable.' '  Here  the  executrix  applied  as  the  party 
chargeable  by  the  bill,  to  have  it  referred  to  taxation. 

Alderson,  B. : 

The  case  of  the  executor  of  an  attorney  differs ;  he  is  not  the 

person  who  makes  out  the  bill,  and  ought  not  to  be  held  responsible 

for  the  act  of  another  person.     So  here,  if  it  had  been  the  testator 

who  had  made  the  application  to   tax,  the  executrix   ought  not 

to  have  been   held  liable.     But  the  "client"  clearly  means  the 

"  party  chargeable "  with   the  bill,  which  in  this  case  was  the 

executrix. 

Bule  absolute. 

(1)  2Stra.  1056. 
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DOE  d.  KINDERSLEY  and  Others  p.  JOHN  HUGHES       '«*«. 

and  ELIZABETH  HUGHES.  ^a.  „/ 

Pleas. 
(7  Meeson  &  Welsby,  139—142 ;  S.  C.  10  L.  J.  Ex.  185.)  r  139  -. 

A  tenant  held  a  house  and  land  from  year  to  year,  the  land  from  the  2nd 
of  February,  the  house,  &c,  from  the  1st  of  May.  On  the  16th  of 
February,  1838,  a  notice  to  quit  was  served  on  him,  requiring  him  to  quit 
and  deliver  up  the  farm  at  the  end  of  his  present  year's  holding :  Held, 
that  this  was  a  good  notice  to  determine  the  tenancy  in  the  spring  of  1839 ; 
it  not  being  shown  on  the  part  of  the  tenant  that  the  land  was  not  the 
principal  subject  of  the  holding. 

A  notice  to  quit,  given  by  a  person  authorized  by  one  of  several  lessors, 
joint- tenants,  determines  the  tenancy  as  to  all. 

Ejectment  to  recover  a  house  and  lands  in  the  county  of 
Denbigh.  The  declaration  contained  three  demises,  all  dated  3rd 
of  May,  1839 ;  #the  first  by  R.  T.  Kindersley  and  A.  Chambers ; 
the  second  by  A.  Chambers  alone ;  the  third  by  H.  W.  Seton  and 
A.  Chambers.  At  the  trial  before  Lord  Denman,  Ch.  J.,  at  the 
last  Denbighshire  Assizes,  it  appeared  that  the  premises  in  question 
were  a  farm  (the  extent  of  it  did  not  appear),  part  of  a  considerable 
estate  vested  in  trustees  for  the  benefit  of  a  Miss  Shipley,  which 
had  been  occupied  by  the  defendants  for  many  years  as  tenants 
from  year  to  year.  The  actual  period  of  the  commencement  of 
their  tenancy  was  not  shown ;  but  it  was  proved  to  be  the  usage 
of  the  estate,  that  the  tenants  should  enter  upon  the  lands  on 
the  2nd  of  February,  and  upon  the  house  and  outbuildings  on 
the  1st  of  May.  On  the  16th  of  February,  1838,  the  following 
notice  to  quit  was  given  to  the  defendants : 

"  As  agent  for  and  on  behalf  of  your  landlords,  Henry  Wilmot 
Seton  and  Alexander  Chambers,  trustees  of  Miss  A.  L.  Shipley, 
I  hereby  give  you  notice  to  quit  and  deliver  up  the  farm,  lands, 
and  premises  which  you  hold  under  them,  at  the  end  of  your 
present  year's  holding  thereof.  Dated  this  16th  day  of  February, 
1888.  "  J.  V.  Horne, 

"  Agent  to  the  trustees.' ' 

This  notice  was  served  by  the  clerk  of  Mr.  Horne,  who  at  the 
time  explained  the  nature  of  it  to  the  defendant,  John  Hughes  (he 
being  an  illiterate  man),  and  told  him  that  his  time  for  quitting 
would  be  in  the  spring  of  the  following  year.  The  clerk  stated 
that  Mr.  Horne  had  authority  to  receive  the  rents  and  manage  the 
estates,  and  that  he  (the  witness)  had  on  one  occasion,  four  years 
ago,  *let  a  small  farm.     Mr.  Horne  was  also  called,  and  stated,       [•ho] 
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Doe  d.       that  about  the  end  of  1886  or  the  beginning  of  1887,  he  was  in 

Tm  London  to  settle  his  accounts  with  the  trustees,  (the  then  trustees 

Hughes,      being  Messrs.  Seton  and  Chambers)  and  there  saw  Mr.  Seton,  and 

informed  him  that  some  of  the  farms  were  kept  in  bad  repair,  and 

that  the  defendants'  was  one :  upon  which  Mr.  Seton  directed  him 

c    to  give  notices  to  quit  in  all  such  cases.     In  June,  1838,  Mr.  Seton 

ceased  to  be  a  trustee,  and  he  and  Mr.  Chambers  conveyed  their 

estate  to  Messrs.  Kindersley  and  Chambers. 

It  was  contended  for  the  defendants,  first,  that  the  notice  to 
quit  was  insufficient  on  the  face  of  it,  inasmuch  as  it  was  to  quit 
at  the  end  of  the  defendants'  present  year's  holding,  i.e.,  in  May, 
1888,  for  which  it  was  too  late,  and  that  it  could  not  operate  to 
determine  the  tenancy  at  the  end  of  a  subsequent  year ;  secondly, 
that  there  was  no  evidence  of  authority  from  the  trustees  to  Mr. 
Home  to  determine  the  tenancy.  The  Lord  Chief  Justice  reserved 
both  points,  and  a  verdict  passed  for  the  plaintiff,  leave  being  given 
to  the  defendant  to  move  to  enter  a  nonsuit. 

Wehby  now  moved  accordingly : 

First,  the  written  notice  to  quit  was  insufficient.  None  of  the 
cases  have  gone  so  far  as  to  say  that  a  notice  in  these  terms  can 
be  applied  to  a  subsequent  year.  In  Doe  d.  Williams  v.  Smith  (1), 
where  the  tenancy  commenced  on  the  same  days  as  in  the  present 
case,  a  notice  given  on  the  28th  of  October,  1883,  to  quit  both 
land  and  house  "  at  the  expiration  of  half  a  year  from  this  notice, 
or  at  such  other  time  or  times  as  your  present  year's  holding  of 
the  premises,  or  of  any  part  thereof  respectively  shall  expire  after 
the  expiration  of  half  a  year  from  this  notice,"  was  held  sufficient 
to  determine  the  tenancy  in  the  spring  of  1835 ;  but  that  was  by 
reason  of  the  latter  words,  which  rendered  it  impossible  that  the 
[  M4i  ]  tenant  *  should  be  misled,  and  the  Court  therefore  rejected  the  word 
"  present  "  as  surplusage.  But  here  the  only  words  are  "  at  the 
end  of  your  present  year's  holding."  Now,  at  the  time  of  the 
service  of  this  notice,  the  current  year  was  that  which  would 
expire  on  the  1st  May,  in  the  same  year ;  and  the  insufficiency  of 
the  written  notice  cannot  be  helped  by  the  parol  contemporaneous 
statement  of  the  party  serving  it. 

(Lord  Abinger,  C.  B. :  The  year  then  running  was  that  which 
had  commenced  on  the  2nd  of  February  preceding.) 

(1)  44  R.  R.  442  (5  Ad.  ft  El.  350). 
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That  is  on  the  assumption  that  the  land  was  the  principal  subject       dob  d. 

Kl\DEB8LEV 

of  the  demise,  and  the  house,  &c,  only  the  accessory  ;  but  there      ~    r. 
was  no  evidence  from  which  to  infer  that.  ^  Hughes. 

(Parke,  B. :  Did  you  ask  that  that  question  should  be  left  to  the 
jury  ?) 

No — it  was  for  the  plaintiff  to  have  given  evidence  on  the  subject. 

(Parke,  B. :  In  that  case,  Doe  d.  Heapy  v.  Howard  (l)  is  an 
express  authority  against  you :  it  was  there  held,  that  it  is  a 
question  for  the  jury,  which  is  the  principal  and  which  the 
accessorial  subject  of  demise,  in  order  for  the  Judge  to  decide 
whether  the  notice  for  the  whole  was  given  in  time ;  and  that,  if 
the  party  against  whom  he  decides  does  not  desire  him  to  leave 
that  question  to  the  jury,  it  must  be  taken  that  he  acquiesces  in 
the  fact  assumed  by  him  as  the  ground  of  his  decision.) 

Secondly,  that  there  was  no  proof  that  Home  had  a  sufficient 
authority  from  the  trustees  to  determine  the  tenancy.  A  notice  to 
quit,  given  by  a  third  party,  professing  to  be  an  agent  for  joint- 
tenants,  is  not  good,  unless  his  act  be  ratified  before  the  service  of 
the  notice  :  Doe  d.  Mann  v.  Walters  (2). 

(Parke,  B. :  Here  the  party  was  previously  authorized  by  one  of 
the  trustees:  that  is  the  same  as  if  that  trustee  had  given  the 
notice:  and  Doe  d.  Aslin  v.  Summersett(s)9  is  an  express  authority 
that  a  notice  to  quit  by  *one  of  several  joint- tenants,  purporting  to  [  *H2  J 
be  given  on  behalf  of  them  all,  is  good  for  all,  because  the  tenant 
holds  the  premises  only  so  long  as  he  and  they  all  shall  agree.) 

Per  Curiam — 

Rule  refused. 


ACEY  and  Another,  Executors  of  Simpson,  v.  FERNIE, 
Secretary  to  the  British  Commercial  Insurance  Co.  (4) 

(7  Meeson  &  Welsby,  151—156;  S.  C.  10  L.  J.  Ex.  9.) 

Upon  a  policy  of  assurance  on  the  life  of  A.,  the  premium  became  due  on 
the  loth  of  March,  but  was  not  paid  until  the  12th  of  April,  when  the 
country  agent  of  the  Insurance  Company,  through  whom  the  insurance  had 
been  effected,  gave  a  receipt  for  the  amount  of  the  premium.  The  instruc- 
tions given  by  the  Company  to  the  agent  were,  that  the  premium  on  every 
life  policy  must  be  received  within  fifteen  days  from  the  time  of  its 

(1)  1 1  B.  B.  255  (1 1  Bast,  498).  (4)  Approved  London  and  Lancashire 

(2)  34  B.  R  522  (10  B.  &  C.  626).  Life  Assurance  Co.  v.  Fleming  [1897] 

(3)  35  B.  B.  250  (1  B.  &  Ad.  135).         A.  C.  499;  66  L.  J.  P.  0.  116. 


1840. 

Exch.  of 
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Acey  becoming  due ;  if  not  paid  within  that  time,  that  he  was  to  give  immediate 

v.  notice  to  the  office  of  that  fact,  and  in  the  event  of  his  omitting  to  do  so. 

*  ernie.  ^at  ^g  account  would  be  debited  for  the  amount,  after  the  fifteen  days 

had  expired.  No  notice  was  given  to  the  Company  of  the  non-payment  of 
the  premium  within  the  fifteen  days;  it  was  therefore  entered  in  their 
books  as  paid  on  the  lath  of  March,  and  the  agent  t  was  debited  for  the 
amount :  Held,  first,  that  the  mere  debiting  the  agent  with  the  premium 
could  not  be  considered  as  a  payment  to  the  Company  by  the  assured ; 
secondly,  that  as  the  agent  had  no  authority  to  contract  for  the  Company, 
the  fact  of  his  receiving  the  money  after  the  expiration  of  the  fifteen  days, 
and  the  entry  in  the  Company's  books,  debiting  him  with  the  amount,  were 
no  evidence  of  a  new  agreement  between  the  Company  and  the  assured. 

This  was  an  action  brought,  under  the  direction  of  the  Court  of 
Chancery,  to  recover  the  sum  of  400/.,  the  amount  of  an  insurance 
with  the  British  Insurance  Company  on  the  life  of  Charles  Harper 
Simpson,  on  the  16th  of  March,  1831,  for  a  period  of  seven  years, 
at  an  annual  premium  of  51.  19s.  8d.  The  first  count  set  out  the 
policy,  and  then  averred  the  payment  of  the  premiums  on  the 
15th  day  of  March  (the  day  on  which  it  was  due)  in  every  subse- 
quent year  during  the  life  of  the  assured,  to  wit,  on  the  15th  day 
of  March,  1832,  and  on  the  15th  day  of  March,  1833 ;  and  that 
the  assured  died  on  the  14th  of  April,  1833.  The  second  count 
was  sirftilar  to  the  first,  except  that  it  alleged  the  assured  to  have 
failed  in  the  payment  of  the  premium  on  the  15th  of  March,  1833, 
and  averred  that  he  had  afterwards  paid  the  sum  of  51.  19*.  8d., 
the  amount  of  such  premium,  on  the  12th  day  of  April  in  the  same 
year,  when  the  Company  accepted  it,  and  agreed  that  the  policy 
[  *i:>2  ]  should  be  of  like  force  and  effect  as  if  the  premium  had  *been  paid 
at  the  proper  time.  The  defendant  pleaded  to  the  first  count,  that 
the  premium  was  not  paid  in  every  subsequent  year  on  or  before 
the  15th  day  of  March,  to  wit,  on  the  15th  day  of  March,  1883. 
To  the  second  count  he  pleaded,  1st,  non  assumpsit ,-  2ndly,  that 
the  51.  19a.  8t1.  were  not  paid  on  the  12th  of  April,  as  and  for  the 
premium  for  the  year  commencing  on  the  16th  day  of  March,  1833; 
Brdly,  that  the  promise  alleged  to  have  been  made  on  the  12th  of 
April,  1833,  was  obtained  by  fraud  and  covin.  Issue  was  joined 
on  these  pleas ;  and  at  the  trial  before  Lord  Abinger,  C.  B.,  at  the 
London  sittings  after  last  Term,  it  appeared  that  the  insurance 
had  been  effected  through  the  Company's  agent  at  Hull ;  and  that 
the  premium  payable  on  the  15th  of  March,  1833,  was  not  in  fact 
paid  until  the  12th  of  April,  on  which  day  the  money  was  paid  to 
the  agent,  who  then  gave  the  following  receipt : 

"  British  Commercial  Life  Assurance  Company,  London.  Receipt, 
3,258.     Sum  assured,  400J.     Policy,  8,298. 
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"  Received  the  12th  day  of  April,  1888,  of  Mr.  Charles  Harper        acey 
Simpson,  the  sum  of  5/.  19*.  8d.,  being  the  premium  of  insurance      Fbbnib. 
on  four  hundred  pounds  for  one  year  from  the  15th  day  of  March, 
1833,  on  the  life  of  himself. 

"  51.  19*.  8rf.  "  (Signed)        Geo.  Greenwood." 

At  the  bottom  of  the  receipt  was  the  following : 

"  If  this  receipt  be  not  taken  up  within  fifteen  days  from  the 
day  the  premium  becomes  due,  it  must  be  returned  to  the  office ; 
as,  after  that  period,  the  insurance  being  cancelled,  the  several 
receipts  will  be  of  no  avail.  (See  conditions  of  insurance  in  the 
printed  proposals  of  the  Company.)" 

The  instructions  given  by  the  Company  to  their  agent,  Green- 
wood, were,  inter  alia,  "That  the  premium  on  every  life  policy 
must  be  renewed  within  fifteen  days  at  the  latest  from  the  time  of 
its  becoming  due ;  and  if  not  paid  within  that  time,  you  are  to  give 
immediate  notice  to  the  office  of  *such  fact ;  and  in  the  event  of  L  **53  ] 
your  omitting  to  do  so,  your  account  will  be  debited  for  the  amount 
after  the  fifteen  days  are  expired,  and  you  will  be  held  responsible 
to  the  directors  for  the  same."  No  notice  was  given  to  the  Com- 
pany by  Greenwood  of  the  non-payment  of  the  premium  within  the 
fifteen  days  after  it  became  due  ;  and,  in  accordance  with  the  usual 
practice  of  the  office,  the  premium  was  entered  in  the  Company's 
books  as  paid  on  the  15th  of  March,  and  the  agent  was  debited  for 
the  amount.  The  Lord  Chief  Baron  directed  a  verdict  for  the 
defendant,  giving  the  plaintiffs  leave  to  move  to  enter  the  verdict 
for  them,  on  such  of  the  issues  as  the  Court  should  think  fit. 

Sir  F.  Pollock  now  moved  accordingly  : 

The  evidence  showed  that  there  was  payment  of  the  premiums 
according  to  the  regulations  established  by  this  Company;  and 
it  was  not  necessary  that  the  premium  should  be  paid  on  the  day 
it  became  due,  without  reference  to  the  practice  of  the  office.  It  is 
sufficient  if  it  were  paid  according  to  the  ordinary  rules  of  the  office. 
Here  the  Company,  having  received  no  notice  from  their  agent 
that  the  premium  had  not  been  paid,  entered  it  as  paid  in  their 
books  on  the  day  it  became  due ;  they  are  bound  by  that  entry, 
and  cannot  be  allowed  afterwards  to  say  that  it  was  not  so  paid. 

(Parke,  B. :  The  question  is,  whether  that  would  not  be  evidence 
of  a  new  contract.) 
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acet        It  goes  further  than  that.    The  fact  of  the  Company  having  debited 
Fbrnie.      the  agent  with  the  premium,  was  evidence  that  they  had  taken  his 
responsibility  for  the  amount,  and  accepted  it  as  paid  on  that  day. 

(Parke,  B. :  The  agent  was  not  debited  with  the  money  until 
after  the  expiration  of  the  fifteen  days,  when  the  contract  was 
at  an  end.) 

The  money  was  paid  to  the  agent,  and  a  receipt  given,  without  any 
objection  being  made,  or  anything  to  show  a  repudiation  of  that 
[  *154  ]  mode  of  dealing,  *and  this  was  evidence  to  go  to  the  jury  that  the 
money  was  to  be  considered  as  actually  paid,  according  to  the 
practice  of  the  office.  There  was  nothing  to  prevent  Greenwood 
from  paying  for  the  assured ;  and  if  the  Company  adopted  that 
payment,  it  must  be  considered  as  a  payment  on  the  proper  day. 
The  arrangement  was,  that  if  the  agent  did  not  give  notice,  he 
should  be  debited  with  the  amount ;  he  was  debited  with  it,  and 
some  days  afterwards  the  money  was  paid  to  him.  That  was  in 
effect  a  payment  to  the  Company,  who  must  take  the  consequences 
of  having  entered  into  such  an  arrangement. 

(Lord  Abinger,  C.  B. :  It  was  not  an  arrangement  entered  into 
with  the  assured,  but  between  the  Company  and  their  agent ;  how 
can  the  assured  take  advantage  of  that  ?) 

Suppose  the  agent  had  told  the  assured  that  he  would  pay  the 
premium  for  him,  and  he  should  repay  him  when  convenient  to 
him,  and  he  relied  upon  his  doing  so :  surely  the  assured  ought 
not  to  suffer. 

Then  as  to  the  second  count.  Although  an  agent  may  be  liable 
to  his  principal  where  he  exceeds  his  authority,  the  principal 
is  bound  by  his  act.  Where  there  is  a  general  agent,  who  has 
in  fact  a  limited  authority  only,  but  that  is  unknown  to  the  person 
with  whom  he  enters  into  a  contract,  the  principal  must  look  to  his 
agent  for  any  breach  of  his  instructions,  but  the  principal  is  bound 
if  the  agent  exceeds  his  authority. 

(Lord  Abinger,  C.  B. :  What  an  agent  does  within  the  scope 
of  his  general  authority  binds  his  principal;  but  where  there  is 
a  limited  authority  only,  then  what  he  does  must  be  shown  to 
be  within  the  scope  of  that  authority.  There  was  here  no  evidence 
to  go  to  the  jury  of  a  new  contract.) 
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Lord  Abinger,  C.  B. :  acey 


v* 


The  Court  concurs  with  me  in  thinking  the  verdict  must  be  Fbrnie. 
supported,  and  this  rule  therefore  cannot  be  granted.  Sir  Frederick 
Pollock  says  very  *truly,  that  on  the  trial  I  entertained  an  impres-  [  •iss  ] 
sion  somewhat  favourable  to  his  view  of  the  case ;  but  that  was 
at  the  time  when  we  were  considering  whether  the  agent  of  the 
Company  might  not  be  made  the  agent  of  the  assured  ;  and  in  that 
view  of  the  case,  if  it  were  understood  that  payment  was  to  be 
made  by  the  agent,  and  there  was  an  agreement  on  his  part  to 
advance  the  money,  then  it  might  be  considered  as  a  payment 
on  the  day  when  it  became  due  ;  but  there  was  no  evidence  to  show 
that  Greenwood  was  the  agent  of  the  assured,  and  I  was  of  opinion 
that  he  could  not  be  so  considered.  It  seems  to  me  that  the 
provision,  that  he  should  be  debited  as  if  the  premium  was  paid, 
was  to  operate  as  a  penalty  on  him ;  but  does  not  authorize  third 
persons  to  take  advantage  of  that  which  was  a  mere  private  arrange- 
ment between  the  Company  and  the  agent,  for  the  purpose  of 
insuring  the  due  payment  of  all  monies  which  were  to  be  received 
by  him.  The 'first  count  states  that  the  premium  was  paid  at  Hull 
when  due,  whereas  it  was  not  so.  Then  as  to  the  second  count, 
there  was  no  evidence  of  any  new  contract  having  been  made,  nor 
was  there  in  any  sense  any  authority  in  the  agent  to  make  a  new 
contract  under  these  circumstances  with  the  persons  assured.  I 
think  there  cannot  be  a  rule. 

Parke,  B. : 

I  entirely  agree  in  the  view  taken  of  the  case  by  my  Lord  Chief 
Baron.  With  regard  to  the  latter  point,  that  appears  to  me  to  be 
altogether  out  of  the  question ;  because  the  very  receipt  itself  shows 
that  Greenwood  had  no  authority,  as  agent,  to  make  a  bargain 
binding  the  Company  to  a  new  contract  on  the  terms  of  the  old 
contract,  but  varying  the  time  of  payment.  Greenwood  is  not  the 
general  agent  of  the  Company ;  he  is  merely  an  agent  with  limited 
powers,  to  receive  premiums  ;  he  had  authority  to  bind  the  Company 
in  respect  of  that  money,  as  if  it  was  paid  to  the  Company  itself ; 
but  he  had  no  other  power,  *and  therefore  it  seems  to  me  that  the  [  *156  ] 
payment  made  to  Greenwood,  and  for  which  he  gave  a  receipt, 
dated  the  12th  of  April,  is  no  proof  of  an  agreement  on  the  part  of 
the  Company  to  enter  into  and  make  a  new  policy  of  assurance  on 
the  terms  of  the  old  one,  varied  only  as  to  the  time  at  which  the 
premiums  were  to  be  paid.     The  memorandum  on  the  back  of  the 
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acby  receipt,  is  a  memorandum  made  by  the  Company,  and  shows  that, 
Fernib.  unless  the  money  was  paid  in  fifteen  days,  the  policy  was  at  an  end 
altogether.  It  is  impossible  to  consider  the  debiting  of  the  agent 
with  the  amount  of  the  premium  as  a  payment  on  the  original  day, 
according  to  the  allegation  in  the  first  count :  the  only  question  is, 
did  the  Company  mean  to  make  themselves  liable  as  on  a  new 
contract  ?  It  seems  to  me  that  they  did  not,  and  that  the  meaning 
of  the  transaction  was  merely  to  keep  their  agents  right,  and  in 
case  of  neglect  to  be  able  to  come  upon  them  for  the  amount  of  the 
premium  by  way  of  penalty ;  but  they  did  not  mean  thereby  to 
make  themselves  liable  for  the  amount  of  the  policy.  It  is  only  on 
the  ground  that  they  became  liable  upon  a  new  contract,  that 
anything  can  be  made  of  the  case  on  the  part  of  the  plaintiff.  It 
appear8  to  me  that  this  was  purely  a  mode  of  keeping  their  own 
agents  in  order,  by  holding  over  them  in  terrorem  that  they  should 
be  responsible  for  the  amount  of  money  not  received.  I  think, 
therefore,  that  the  verdict  is  right,  and  ought  not  to  be  disturbed. 

Gubney,  B.,  and  Rolfb,  B.,  concurred. 

Rule  refused. 


1840.  MORLEY  v.  CULVERWELL  (1). 

Jtovh  of       (7  Meeson  &  Welsby,  174—183;  S.  C.  10  L.  J.  Ex.  35;  1  H.  &  W.  13;  4  Jur. 
Pleas.  1163.) 

L  174  J  The  drawer  of  a  bill  of  exchange,  before  it  became  due,  agreed  with  the 

acceptor,  that  on  his  giving  a  certain  mortgage  security  for  the  amount, 
he,  the  drawer,  should  deliver  up  to  him  the  bill  of  exchange  as  discharged 
and  fully  satisfied.  The  acceptor  accordingly  executed  the  mortgage,  and 
received  back  the  bill,  uncancelled :  Held,  that  the  drawer  was  liable  on 
the  bill  to  a  party  to  whom  the  acceptor  afterwards  indorsed  it  for  value, 
before  it  became  due. 

A  plea,  in  6uch  action,  that  the  bill  was  paid  by  the  acceptor  before  it 
became  due,  and  afterwards  re-issued  by  him  without  any  new  stamp,  can 
be  supported  only  by  proof  of  actual  payment  in  cash,  and  not  by  evidence 
of  any  arrangement  between  the  drawer  and  acceptor,  whereby  the  bill  was 
treated  as  being  satisfied. 

Assumpsit  by  indorsee  against  drawer  of  a  bill  of  exchange  for 
100Z.,  dated  7th  of  March,  1840,  drawn  by  the  defendant  on  and 
accepted  by  Thomas  G.  C.  Riley,  payable  to  the  order  of  the  defendant 
three  months  after  date ;  indorsed  by  the  defendant  to  John  Short, 
and  by  Short  to  the  plaintiff.  The  defendant  pleaded  nine  pleas, 
of  which,  however,  the  7th  and  9th  only  are  material  to  this  report. 

(1)  AtUnborough  v.  Mackenzie  (1856)  25  L.  J.  Ex.  244. 
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The  7th  plea  stated,  that  after  the  drawing  and  accepting  of  the 
bill  of  exchange  in  the  declaration  mentioned,  and  before  the 
delivery  of  the  same  to  the  said  T.  G.  G.  Riley,  before  the  same 
became  due  and  payable,  and  before  the  commencement  of  this 
suit,  and  while  the  defendant,  as  such  drawer  as  aforesaid,  was  the 
holder  thereof,  and  entitled  to  sue  upon  the  same,  to  wit,  on  the 
20th  of  April,  1840,  *it  was  agreed  between  the  defendant  and 
Riley,  that  he,  Riley,  should  execute  a  certain  indenture,  and 
thereby  assign  by  way  of  mortgage  certain  leasehold  premises  to 
the  defendant,  to  secure  the  payment  of  a  large  sum  of  money,  to 
wit,  858Z.,  part  of  which,  to  wit,  the  sum  of  708/.,  was  theretofore 
lent  and  advanced  by~the  defendant  to  Riley,  and  for  part  of  which 
Riley,  before  the  said  20th  of  April,  1840,  gave  to  the  defendant 
certain  bills  of  exchange,  drawn  by  the  defendant  on  Riley,  and 
accepted  by  him,  (stating  four  bills  of  exchange,  one  of  which  was 
the  bill  mentioned  in  the  declaration)  ;  and  that  the  defendant 
should  deliver  up  to  Riley  the  said  four  bills  of  exchange,  that  is  to 
Bay,  the  three  bills  of  exchange  in  this  plea  mentioned,  and  the  said 
bill  of  exchange  in  the  declaration  mentioned,  as  discharged  and 
fully  satisfied  by  the  said  T.  G.  C.  Riley.  Averment,  that  in 
pursuance  of  the  said  agreement,  the  said  mortgage  was  executed 
by  Riley,  and  accepted  and  received  by  the  defendant  in  discharge 
and  satisfaction  of  the  said  four  bills  of  exchange,  and  thereupon 
the  said  bills  respectively  were  given  up  and  delivered  to  Riley,  as 
paid  and  fully  satisfied  by  him,  Riley,  the  acceptor  thereof,  and 
not  for  the  purpose  of  being  transferred,  indorsed,  or  otherwise 
negotiated;  that  the  said  bill  in  the  declaration  mentioned  was 
indorsed  and  delivered  by  Riley  to  Short,  without  any  consideration 
or  value  for  the  same,  and  without  any  authority  or  sanction  from 
the  defendant,  as  drawer  thereof,  and  that  Short  indorsed  and 
delivered  it  to  the  plaintiff  without  any  consideration  or  value  for 
the  same,  and  the  plaintiff  now  holds  the  same  without  having 
given  any  consideration  or  value  for  the  same.     Verification. 

The  9th  plea  stated,  that  the  said  bill  of  exchange  was  and  is  an 
instrument  or  bill  liable  to  the  charges  and  duty  imposed  by  the 
statute  in  such  case  made  and  provided,  and  that  the  said  bill  after- 
wards, and  after  the  drawing  and  accepting  thereof,  and  before  the 
same  became  due,  to  wit,  *on  &c,  was  fully  paid  and  satisfied  by 
the  said  T.  G.  C.  Riley,  and  was  then,  to  wit,  on  &c,  and  after  the 
said  bill  had  been  so  fully  paid  and  satisfied  by  Riley,  according  to 
the  statutes  in  such  case  made  and  provided,  without  any  new 
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re->.—vrf  r.T  ;L<r  **-i  T.  'V.  f..  LJ^t.  Vai5ea&'c  To  each  of 
tr.*^^  pUsa*  :Le  :  .A>i7r*i£  tkzjsa  u  t«  -•rrj.cc^  vnidiisnevas  joined. 
At  the  tri*I  before  Ixrd  Aiir^er,  C  B..  at  she  last  Issues  far 
the  tfszzAx  of  .S  ^rrer.  \Le  deLirerr  up  of  the  UBs  bx  the  defendant 
to  hller.  iLe  v..rtzi.\or.  on  Lis  eiteaiiiiz  a  mortgage,  was  proved  as 
fetated  i:.  the  7:h  plea :  it  appeared  al*>  lhat  Eflej.  before  the  bill 
in  'j  section  ber-ame  doe,  indorsed  it  to  Short  for  a  valuable 
eoTtAideraiion.  mho  also,  before  it  became  doe.  indorsed  it  for  a 
valuable  ^T.sideration  to  the  plaintiff.  It  was  not  proved  that  the 
piaiMif?  had  any  knowledge  of  the  circumstances  under  wiiich  the 
biii  bad  been  negotiated  hv  Riley.  The  learned  Chixf  Baron 
thought  that  the  7th  and  9th  pleas  were  proved  in  substance,  and 
directed  a  verdict  on  those  issues  for  the  defendant,  leave  being 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him, 
102/.  damages.     Plait  having  obtained  a  rule  *i«t  accordingly, 


Thtmger  and  V'tertdwrfi  showed  cause  : 

The  question  upon  this  role  is,  not  whether  the  pleas  are  or  are 
not  good  in  point  of  law,  bat  whether  they  were  proved  in  fact. 
The  whole  agreement  stated  in  the  7th  plea  was  proved,  and  that 
was  sufficient  to  prevent  the  plaintiff  from  recovering.  Here  the 
acceptor,  daring  the  running  of  the  bill,  discharged  and  satisfied  it 
by  agreement  with  the  drawer;  and  it  could  not  afterwards  be 
negotiated  by  the  acceptor,  so  as  to  give  a  valid  title  to  an  indorsee. 
There  is  a  distinction  between  the  payment  of  a  bill  of  exchange  by 
a  party  primarily  liable  upon  it,  and  payment  of  it  by  any  other 
[  *i 77  j  patty.  If  it  be  paid  by  the  acceptor,  it  cannot  afterwards  *be 
negotiated  at  all :  if  by  another  party  to  it,  and  if  by  negotiating  it, 
he  would  make  subsequent  parties  liable  upon  it,  he  cannot 
negotiate  it ;  otherwise  he  may.  The  agreement  of  the  indorsers 
of  a  hill  is,  that  the  acceptor  shall  pay  it,  or  that  they  in  his  default 
shall  do  so.  By  his  payment  of  it,  that  contract  is  fulfilled. 
There  is  no  rule  of  law  which  says  that  it  is  to  be  paid  by  the 
acceptor,  at  the  precise  moment  when  it  becomes  due.  It  is  in  that 
respect  like  a  bond.  Most  of  the  cases  on  this  subject  were  decided 
before  or  without  reference  being  made  to  the  Stamp  Act,  55  Geo.  III. 
c.  184,  h.  19  (1),  *  which  enacts,  that  "  all  promissory  notes,  bills 

(I)  Repealed  by  33  &  34  Vict.  0.  99,  See  now  the  Bills  of  Exchange  Act, 

and  not  re-enacted  in  the  Stamp  Act,  1882  (45  &  46  Vict.  c.  61),  s.  59  (2). — 

1870  (33  &  34   Vict.  c.   97),   or  the  A.  C. 
Htamp  Act,  1691  (54  &  55  Vict.  c.  39;. 
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of  exchange,  drafts,  or  orders  for  money,  not  hereby  allowed  to  be 
re-issued,  shall,  upon  the  payment  thereof,  be  deemed  and  taken 
respectively  to  be  thereupon  wholly  discharged,  vacated,  and 
satisfied,  and  shall  be  no  longer  negotiable  or  available  for  any 
purpose  whatever."  In  Burbridge  v.  Manners  (l),  it  was  held  that 
a  note,  which,  before  it  became  due,  was  paid  and  taken  away  from 
the  banker's  where  it  lay,  and  was  indorsed,  also  before  it  became 
due,  for  valuable  consideration  to  the  plaintiff,  might  be  recovered 
upon  against  the  payee.  The  facts  of  that  case,  however,  do  not 
appear  to  be  very  intelligibly  stated ;  and  it  was  before  the  stat. 
55  Geo.  III.  c.  184. 

(Rolfk,  B. :  The  Stamp  Act  of  the  48  Geo.  III.  c.  149,  was  then 
in  operation,  and  the  55  Geo.  III.  c.  184,  s.  19,  is  in  terms  a 
re-enactment  of  the  14th  section  of  that  statute.) 

The  true  rule  is  laid  down  in  Beck  v.  Robley  (2),  and  Callow  v. 
Lawrence  (a),  that  a  bill  cannot  be  indorsed  or  negotiated  after 
it  has  been  paid,  if  such  indorsement  or  negotiation  would 
throw  a  liability  on  any  of  the  parties  who  would  otherwise  be 
discharged. 

(Lord  Abinobr,  C.  B. :  Those  were  cases  where  the  bill  was 
negotiated  after  it  was  due. 

Parke,  B. :  A  bill  may  be  negotiated  even  after  *it  is  due,  if  no 
other  person  be  made  liable  than  before.) 

Here,  however,  it  is  clear  that  the  transaction  amounted  to  payment 
by  the  acceptor.  He  is  not  bound  to  wait  until  the  bill  becomes 
due  before  he  pays  it.  Can  he  then  afterwards  negotiate  it,  so 
as  to  make  the  drawer  liable  ? 

(Parke,  B. :  The  condition  of  an  indorser  of  a  bill  payable  after 
date  is  this,  that  he  is  a  surety  for  the  payment  of  it  by  the 
acceptor  at  a  particular  time  and  place,  on  presentment  for  pay- 
ment. If  the  acceptor  pays  the  bill  before  it  is  due  to  a  wrong 
party,  he  is  not  discharged.  It  has  been  so  held  in  the  case  of  a 
banker's  cheque  payable  to  bearer ;  if  the  banker  pays  it  before  it 
is  due,  he  is  not  protected  (4).) 
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(1)  13  B.  B.  786  (3  Camp.  194). 

(2)  2  H.  Bl.  89,  w. 

(3)  15  B.  B.  423  (3  M.  &  S.  95). 


(4)  Da  Silva  v.    Fuller ,    Bayl.    on 
Bills,  326  (5th  ed.). 
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There  he  is  doing  an  act  inconsistent  with  his  duty  as  banker ; 
but  there  is  no  such  violation  of  duty  in  the  acceptor  paying  the 
bill  before  it  is  due,  and  to  the  party  entitled  to  receive  it. 

(Parke,  B. :  But  it  shows  that  the  obligation  of  the  drawee  or 
acceptor  is  to  pay  at  a  particular  time.  You  will  find  the  legal 
liability  of  the  drawer  and  indorser  of  a  bill  of  exchange  very 
clearly  expressed  by  Mr.  Justice  Bay  ley  in  his  work  on  Bills  (l).) 

In  Bavtrum  v.  Caddy  (2),  where  a  note  payable  on  demand  was 
indorsed  for  the  maker's  accommodation,  and  having  been  deposited 
in  the  hands  of  a  creditor  of  his,  was  afterwards  paid  by  the  maker 
and  re-issued,  it  was  held  that  it  was  no  longer  negotiable,  by 
reason  of  the  stat.  55  Geo.  III.  c.  184,  s.  19. 

(Lord  Abinger,  G.  B. :  There  the  note  was  payable  on  demand, 
so  that  it  was  over  due.) 

In  Freakly  v.  Fox  (3),  it  was  held  that  a  promissory  note  was 
discharged  by  the  payee  and  holder  of  it  having  made  the  maker 
his  executor,  and  that  no  action  could  be  maintained  on  it,  even 
by  a  party  claiming  by  indorsement  from  the  executor. 

But  at  all  events,  the  defendant  is  entitled  to  the  verdict  on  the 
9th  plea.  The  stat.  55  Geo.  III.  c.  184,  does  not  distinguish 
between  payment  made  at  and  before  the  maturity  of  the  bill; 
but  the  intention  of  the  Legislature  was,  that  after  a  bill  had 
been  in  any  manner  satisfied,  it  should  not  be  re-issued  without  a 
new  stamp. 

.    Piatt  and  Peacock,  contra  : 

First,  the  plaintiff  was  entitled  to  recover  on  the  seventh  plea. 
It  can  never  be  said  that  the  rights  of  a  bond  fide  indorsee  for  value 
before  the  bill  became  due,  can  be  affected  by  a  private  arrange- 
ment between  the  drawer  and  acceptor.  This  bill  was  never  paid, 
in  a  legal  sense,  at  all.  The  undertaking  of  an  acceptor  is  to  pay 
the  bill  at  a  particular  time ;  and  that  of  the  drawer  and  the 
indorsers,  that  he  shall  pay  it  at  that  time,  or  they  will  be  respon- 
sible. In  pleading,  therefore,  the  obligation  of  the  acceptor  is  said 
to  Le,  to  pay  according  to  the  tenor  and  effect  of  the  bill.     Has  he 


(1)  Pp.  43,  15G(Atlied.). 

(2)  48  K.  E.  502  (1  P.  &  D.  207). 


(3)  32  R.  It.  605  (9  B.  &  C.  130 ;  4 
Man.  &  By.  18). 
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satisfied  that  obligation  here?  Mere  satisfaction  of  a  bill  before  it 
is  due  is  not  payment  of  it.  And  the  stat.  55  Geo.  III.  c.  184,  s.  19, 
when  it  speaks  of  "  the  payment  thereof,"  means  not  the  mere  act 
of  payment,  bat  payment  according  to  the  tenor  of  the  bill.  In  the 
cases  cited  on  the  other  side,  the  instrument  had  been  paid  accord- 
ing to  its  tenor  and  effect,  and  therefore  could  not  afterwards  be 
negotiated  to  the  prejudice  of  innocent  parties.  In  Freakly  v.  Fox, 
the  plaintiff  must  have  known  that  the  defendant  had  no  right  to 
indorse  the  note  except  as  executor,  and  therefore  that  it  was  dis- 
charged by  making  him  executor  :  he  thus  had  notice,  that  the 
note  was  satisfied.  It  was  essential,  therefore,  to  the  defendant's 
case,  in  support  of  the  issue  on  this  plea,  to  prove  not  only  the 
agreement  between  himself  and  the  acceptor,  but  also  that  the 
bill  was  transferred  to  the  plaintiff  with  notice  of  it,  and  without 
consideration. 

Secondly,  the  9th  plea  was  not  proved.  The  facts  *proved 
on  the  trial  did  not  amount  to  payment  of  the  bill,  so  as  to  satisfy 
the  allegation  in  the  plea,  that  it  "  was  fully  paid  and  satisfied  "  by 
Riley.  That  must  mean  a  payment  in  money :  but  this  was  a  mere 
arrangement  whereby  the  bills  were  considered  as  satisfied,  on  the 
execution  of  a  mortgage.  It  is  clear  that  such  evidence  would  not 
have  supported  a  plea  of  payment ;  if  it  would,  it  might  equally  be 
proved  by  a  release,  or  by  the  delivery  of  a  chattel  in  accord  and 
satisfaction.  Neither  can  there  be  any  re-issuing  of  a  bill  until  it 
is  over  due ;  until  then,  it  is  in  course  of  negotiation. 


MOttLEY 

v. 
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WKLL. 


[  *180  ] 


Lord  Abingbr,  C.  B. : 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  On 
the  trial,  it  struck  me  that  the  pleas  were  substantially  proved  ;  but 
upon  consideration  I  am  satisfied  that  I  was  wrong.  I  think, 
under  the  circumstances,  the  7th  plea  could  not  be  supported, 
unless  the  allegation,  that  the  plaintiff  took  the  bill  without  any 
consideration  or  value,  was  proved.  It  seems  to  me  that  was  an 
essential  part  of  the  plea,  in  order  to  make  out  the  defence.  As  to 
the  last  plea,  I  think  it  is  bad  in  point  of  law ;  but  the  question 
now  is,  whether  it  was  proved  or  not.  It  is  bad,  on  the  ground  that 
it  does  not  allege  a  payment  in  satisfaction  of  the  bill,  after  it 
became  due.  But  even  supposing  that  payment  by  the  acceptor 
in  satisfaction  of  the  bill,  before  it  became  due,  were  a  good  answer 
in  point  of  law  to  an  action  by  an  indorsee,  the  plea  was  not  proved; 
because  upon  this  issue  the  plaintiff  had  a  right  to  expect  proof  of 
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actual  payment  in  money,  not  of  a  mere  accord  and  satisfaction. 
If  the  bill  were  satisfied  otherwise  than  by  payment  in  money,  the 
plaintiff  had  a  right  to  expect  that  the  particular  kind  of  satisfac- 
tion should  be  set  forth  in  the  plea.  Proof  of  payment,  therefore, 
was  essential  to  support  this  plea  ;  and  that  not  having  been  given, 
the  defendant  cannot  maintain  his  verdict  upon  it. 

With  respect  to  the  more  general  question  which  arises  in  this 
case,  I  am  now  satisfied,  after  some  doubt,  that  the  plaintiff  is 
entitled  to  recover.  The  defendant,  the  drawer  of  the  bill,  agrees 
with  the  acceptor,  while  it  is  running,  to  deliver  it  up  to  hyu,  in 
consideration  of  his  having  the  security  of  a  mortgage  of  property 
of  the  acceptor ;  and  gives  up  the  bill  accordingly,  without  striking 
out  his  name  as  drawer.  Before  the  bill  becomes  due,  a  party  who 
is  ignorant  of  this  transaction  discounts  it  for  the  acceptor ;  and, 
before  it  becomes  due,  transfers  it  for  value  to  the  plaintiff,  who  is 
also  ignorant  of  the  transaction.  The  question  then  is,  whether  the 
discharge  of  a  bill  by  the  acceptor,  by  an  arrangement  with  the 
drawer  before  it  is  due,  can  affect  the  bill  in  the  hands  of  an 
innocent  holder  for  valuable  consideration.  1  think  it  cannot.  The 
contract  of  the  drawer  and  of  each  indorser  is,  that  the  bill  shall  be 
paid  by  the  acceptor  at  its  maturity — not  before  it  is  due ;  that  it 
shall  be  paid,  as  Mr.  Peacock  has  observed,  according  to  its  tenor 
and  effect — that  is,  when  it  becomes  due.  If,  upon  its  being 
discharged  before  it  becomes  due,  the  drawer  inadvertently  leaves 
his  name  upon  the  bill,  he  is  but  in  the  ordinary  case  of  a  party 
who  has  a  bill  in  negotiation  with  his  name  upon  it,  against  his 
intention.  It  is  in  the  hands  of  an  innocent  holder,  who  has  no 
notice  that  it  has  been  discharged.  Suppose  mutual  accommoda- 
tion acceptances  to  be  given,  and  to  be  exchanged  before  they  have 
been  negotiated,  the  names  remaining  on  them ;  the  parties  may 
circulate  them  so  as  to  give  a  title  to  a  bond  fide  holder,  before  they 
become  due  ;  and  wherein  does  this  case  differ  from  that?  There- 
fore, a  bill  is  not  properly  paid  and  satisfied  according  to  its  tenor, 
unless  it  be  paid  when  due ;  and  consequently,  if  it  be  satisfied 
before  it  is  due,  by  am  arrangement  between  the  drawer  and 
acceptor,  that  does  not  prevent  the  acceptor  from  negotiating  it,  or 
an  innocent  indorsee  for  value  from  recovering  upon  it.  The  rule 
must  therefore  be  absolute. 


[  182  ]       Parke,  B. : 

I  entirely  concur  with  the  Loud  Chief  Baron,  and  think  that  in. 
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this  case  neither  of  the  pleas  was  proved.  (His  Lordship  stated 
the  7th  plea.)  Undoubtedly,  if  all  the  facts  alleged  in  this  plea 
had  been  proved,  they  would  have  amounted  to  a  good  defence ; 
because  the  plaintiff  would  then  have  been  in  the  same  situation  as 
Short,  and  Short  as  Riley ;  and  as  to  Riley  the  bill  was  satisfied. 
But  in  order  to  establish  the  plea,  it  was  necessary  to  prove  the  two 
allegations  which  put  the  plaintiff  in  the  same  situation  with  Riley ; 
viz.  that  Riley  indorsed  to  Short,  and  Short  to  the  plaintiff,  without 
value  or  consideration;  whereas  it  was  proved  that  there  was  a 
valuable  consideration  for  both  indorsements.  The  question  there- 
fore is,  whether  the  fact  of  the  acceptor  having  satisfied  the  bill 
before  it  became  due,  is  any  defence  against  a  bond  fide  indorsee.  I 
am  of  opinion  that  nothing  will  discharge  the  acceptor  or  the 
drawer,  except  payment  according  to  the  law  merchant — that  is, 
payment  of  the  bill  at  maturity :  if  a  party  pays  it  before,  he  pur- 
chases it,  and  is  in  the  same  situation  as  if  he  had  discounted  it. 
The  rule  is  laid  down  correctly  by  Lord  Ellenborouoh,  in  Bur- 
bridge  v.  Manners,  that  a  payment  before  a  bill  becomes  due  "  does 
not  extinguish  it,  any  more  than  if  it  were  merely  discounted  ;  "  and 
that  "  payment  means  payment  in  due  course,  and  not  by  anticipa- 
tion." The  party  who  takes  a  bill  before  it  becomes  due  has  no 
means  of  knowing  whether  payment  has  been  anticipated  or  not. 
The  7th  plea,  therefore  was  not  proved.  As  to  the  cases  that  have 
been  cited,  they  are  all  cases  of  bills  paid  at  maturity,  because  they 
were  payable  on  demand. 

With  respect  to  the  9th  plea,  the  question  now  is,  whether  it  was 
proved  in  fact.  It  is  bad  in  point  of  law ;  because  the  payment 
mentioned  in  the  Stamp  Act  must  be  taken  to  mean  payment  by  the 
party  liable,  at  the  maturity  of  the  bill,  and  according  to  the  tenor 
of  it:  otherwise  there  have  been  many  cases  wrongly  decided. 
But  I  *agree  that,  even  assuming  the  plea  to  be  good,  it  was  not 
proved  in  fact.  It  would  be  essential,  in  order  to  support  it,  to 
prove  payment  of  the  bill  in  money,  and  not  merely  a  satisfaction  of 
it  by  an  agreement  such  as  was  proved  in  this  case,  which  was  no 
payment  in  the  proper  sense  of  the  word.  On  a  demurrer  to  this 
plea,  for  stating  only  that  the  bill  had  been  "paid  and  satisfied," 
without  stating  the  mode  of  payment,  the  plea  would,  I  think,  have 
been  held  sufficient,  on  the  ground  that  those  words  would  be  con- 
strued to  mean  payment  in  money.  It  follows  that,  in  order  to 
support  that  averment  in  evidence,  the  proof  should  have  been  of  a 
payment  in  money.    Neither  of  these  pleas,  therefore,  being  proved, 
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the  rule  must  be  absolute  to  enter  a  verdict  on  those  issues  for  the 
plaintiff. 


Gurney,  B.,  and  Rolfe,  B.,  concurred. 


Rxde  absolute. 
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[  '184  ] 


CARNE  v.  BRICE  and  Another. 

(7  Meeson  &  Welsby,  183—188 ;  8.  C.  10  L.  J.  Ex.  28.) 

In  an  interpleader  issue  the  claimant  has  no  right  to  set  up  a  title  in  a 
third  party  as  against  the  execution  creditor  (1). 

This  was  an  issue  under  the  Interpleader  Act,  directed  by  Gurney, 
B.,  to  try  whether  certain  wearing  apparel  taken  in  execution  under 
a  writ  of  fieri  facias,  issued  by  the  plaintiff  against  the  effects  of  one 
Richard  Morgan,  was  the  property  of  Richard  Morgan  or  not.  The 
issue  was  drawn  up  in  this  form  with  the  assent  of  both  parties. 
The  plaintiff  averred  in  the  declaration,  that  the  said  goods  and 
chattels,  at  the  time  of  the  seizure  thereof,  were  the  property  of 
Richard  Morgan  :  that  averment  was  traversed  by  the  plea,  and  issue 
was  joined  thereon. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings 
after  last  Easter  Term,   it  appeared   that    the  plaintiff,   having 
recovered  judgment  in  an  action  against  Morgan  for  the  piece  of 
butcher's  meat  supplied  to  him,  *issued  a  fieri  facias  thereon,  under 
which   the   sheriff  was   proceeding  to   take   in   execution   certain 
property  then  in  Morgan's  house  at  Hampstead,  where  he  resided 
with  his  wife,  when  the  defendants  interfered,  and   claimed   the 
property  as  trustees  of  the  wife,  on  the  ground  that  it  had  been 
purchased  with  money  vested  in  them  for  her  sole  and  separate  use, 
under  the  settlement  executed  previously   to  her  marriage   with 
Morgan.      It  was  ultimately  arranged  among  the  parties,  that  the 
plaintiff  should  seize  part  of  the  property,  in  order  to  raise   the 
question  between  them,  and  he  accordingly  took  in  execution  Mrs. 
Morgan's  wearing  apparel,  which  had  been  bought  by  her  with 
part  of  the  money  so  settled  to  her  sole  and  separate  use.     The 
defendants  offered  evidence  of  Morgan's  bankruptcy,  with  a  view  of 
showing  that,  at  all  events,  the  property  in  the  goods  was  not  vested 
in  him,  but  in  his  assignees.     The  Lord  Chief  Baron  rejected  the 
evidence,  considering  that  the  only  question  intended  to  be  raised  on 

(1)  See  this  ease  approved  (on  this      L.  J.  Q.  B.  435  (affd.  18  Q.  B.  Div. 
point)  and  distinguished  in  Richards  v.       451). — A.  C, 
Jenkins  (1886)  17  Q.  B.    D.   544,  52 


vol.  lvi.i         1840.     EX.     7  MEE.  &  W.  184—187.  685 

the  issue  was  as  to  the  right  of  the  defendants  as  trustees ;  and  being  Cabne 
of  opinion  that  the  property  in  the  goods,  under  the  circumstances,  brice. 
vested  by  law  in  the  husband,  directed  a  verdict  for  the  plaintiff. 

In  Trinity  Term,  Piatt  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that,  under  the  issue  as  framed,  the  evidence  of  Morgan's 
bankruptcy  had  been  improperly  rejected ;  and  also  on  the  ground 
of  misdirection,  citing  Jarrn an  v.  Woolloton  (l),  Heselinton  v.  Gill  (2), 
and  Dean  v.  Brawn  (s).     In  this  Term, 

Earle  and  Moody  showed  cause  : 

First,  the  defendants  were  not  at  liberty,  under  this  issue,  to  set 
up  the  J 'us  tertii,  and  defeat  the  plaintiff  by  showing  that  Morgan  had 
become  bankrupt,  and  therefore  that  the  wearing  apparel  in  question 
*  belonged  to  his  assignees,  and  not  to  him.  The  real  question  [  *185  ] 
intended  to  be  raised  between  the  parties  was,  whether  the  property 
belonged  to  the  trustees,  or  had  vested  in  the  husband. 

(Parke,  B. :  The  form  of  the  issue  ought  properly  to  have  been, 
whether  the  goods  were  the  property  of  the  trustees  or  not ;  but,  in 
truth,  that  is  in  effect  the  question  upon  this  issue.) 

The  issue  in  fact  is,  whether  the  goods  were  liable  to  be  taken  in 
execution  as  against  the  defendants,  the  claimants.  Neither  the 
assignees,  nor  any  other  persons  not  parties  to  this  suit,  will  be 
barred  by  the  present  verdict :  Carter  v.  Johnson  (4). 

Secondly,  the  goods  were  the  property  of  the  husband.     *     *     * 

Piatt,  contra :  C 186  ] 

First,  the  learned  Judge  ought  to  have  received  the  evidence  of 
Morgan's  bankruptcy.  The  only  question  raised  by  this  issue  is, 
whether  the  goods  were  the  property  of  Morgan  or  not.  The 
plaintiff  chose  to  take  the  issue  in  that  form  ;  and  no  equitable  con- 
struction ought  to  supersede  the  strict  legal  interpretation  of  it. 

(Lord  Abingbr,  C.  B. :  No  question  was  ever  suggested  to  the 
Court  or  the  Judge,  as  to  the  goods  being  the  property  of  the 
*assignees.      The  only  question   on  the  interpleader  rule    was,       L         J 
whether  they  were  the  property  of  the  trustees :  if  they  were  not, 
they  had  no  right  to  interfere.) 

Still  the  plaintiff  takes  upon  himself  to  prove  the  affirmative 
of    the    issue,   that    they  were   the    goods   of   Morgan  ;   and   as 

(1)  1  E.  B.  780  (3  T.  R.  618).  (3)  o  B.  &  C.  336 ;  8  Dowl.  &  Ey.  Do. 

(2)  3  T.  E.  620,  ». ;  3  Doug.  415.  (•!)  2  Moody  &  Eob.  263. 
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nothing  could  properly  be  taken  under  the  execution  but  that 
which  was  his  property,  that  was  the  legitimate  issue  to  be  tried. 
But   secondly,   this  wearing  apparel  was  not  the  property  of 
Morgan  as  against  the  trustees.     *     *     * 

Lord  Abinobr,  C.  B. : 

I  entertain  no  doubt  in  this  case,  and  think  the  rule  ought  to  be 
discharged. 

Parke,  B. : 

I  quite  agree  that  the  trustees  had  no  right  to  set  up  the  title  of 
the  assignees,  and  that  the  Lord  Chief  Baron,  therefore,  was  quite 
right  in  excluding  evidence  of  the  bankruptcy.  This  issue  is  only 
a  proceeding  directed  for  the  purpose  of  informing  the  conscience 
of  the  Court ;  *and  the  only  question  upon  the  rule  was,  whether 
the  trustees  had  a  right  to  intervene.  We  shall  certainly  not  grant 
a  new  trial,  because  evidence  was  rejected  which  we  did  not  intend 
should  be  admissible.  My  only  doubt  is,  whether,  for  the  purposes, 
of  this  deed  of  settlement,  the  trustees  must  not  be  taken  to  have 
employed  the  wife  as  their  agent  for  the  purchase  of  this  wearing 
apparel ;  otherwise  the  object  of  the  settlement  may  be  defeated. 

_  Cur.  adv.  vuU.  (l). 
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CASEY  v.  TOMLIN  and  Another  (2). 

(7  Meeson  &  Welsby,  189—196;  S.  C.  10  L.  J.  Ex.  87;  8  Dowl.  P.  C.  892.) 

After  a  plea  of  payment  of  money  into  Court,  in  an  action  of  assumpsit, 
the  plaintiff  obtained  an  order  to  sue  in  formd  pauperis.  A  Judge  there- 
upon made  an  order  that  the  money  should  remain  in  Court  to  abide  the 
event  of  the  cause,  unless  the  plaintiff  would  take  it  out  in  full  satisfaction. 
The  defendants  having  obtained  the  verdict,  the  Court  ordered  that  the 
money  should  be  paid  out  to  them  in  satisfaction  of  their  costs  antecedent 
to  the  order  to  sue  in  formd  pauper  is. 

Semble,  a  plaintiff  may  be  admitted  to  sue  in  formd  pauperis  after  the 
commencement  of  the  suit. 

The  action  of  assumpsit  is  within  the  operation  of  the  stat.  23  Hen.  VIII. 
c.  15,  s.  2(3). 

This  was  an  action  of  assumpsit,  to  recover  the  sum  of  44Z.  2*.  6rf., 
for  wages  alleged  to  be  due  to  the  plaintiff  as  gunner  and  mariner  on 


(1)  The  judgment  of  the  Court  on 
the  other  point  has  become  practically 
obsolete  owing  to  the  provisions  of  the 
Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  c.  75),  and  is  therefore 
omitted. — A.  (\ 

(2)  Proceedings  in  formd  paujteris 
are  now  regulated  by  Ord.  XVI.  rr. 
22— 31 ,  of  the  B.  S.  C.     B,  22  provides 


that  any  person  may  be  admitted  to 
sue  or  defend  as  a  pauper  in  the 
manner  heretofore  accustomed  on  proof 
that  he  is  not  worth  25/.,  his  wearing 
apparel  and  the  subject-matter  of  the 
cause  or  matter  only  excepted. — A.  C. 
(3)  Bepealed  46  &  47  Vict.  c.  49, 
as.  3  and  4. 
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board  a  ship  of  the  defendants.  The  action  was  commenced  on  the  1st  Cabey 
of  January,  1840.  On  the  6th  of  January,  the  defendants  took  out  a  tomlin. 
summons,  calling  on  the  plaintiff  to  show  cause  why,  upon  payment  of 
the  sum  of  812.  16s.  6d.,  and  costs,  all  further  proceedings  in  the 
action  should  not  be  stayed.  On  the  hearing  of  this  summons,  the 
plaintiff's  attorney  refused  to  accept  the  amount  offered,  and  no 
order  was  made.  The  declaration  having  been  delivered,  on  the 
24th  of  January  the  defendants  pleaded  non  assumpsit,  except  as  to 
the  sum  of  311.  16s.  4d.t  and  payment  into  Court  of  that  sum.  On 
the  same  day,  after  the  money  had  been  paid  into  Court,  the 
defendants  were  served  with  an  order  of  that  date,  for  admitting 
the  plaintiff  to  sue  in  forma  pauperis.  The  defendants  thereupon 
immediately  took  out  a  peremptory  summons,  calling  upon  the 
plaintiff  to  show  cause  why  the  sum  of  BIZ.  16s.  4d.  paid  into  Court, 
should  not  remain  in  Court  to  abide  the  event  of  the  action,  unless 
it  should  be  taken  out  by  the  plaintiff  in  full  satisfaction ;  and 
Bolfe,  B.,  before  whom  the  summons  was  attended  by  both 
parties,  made  an  order  accordingly.  On  the  trial  of  the  cause, 
a  verdict  was  found  for  the  defendants,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  12/.  68.  2d. ;  and  a  rule  nisi 
was  obtained  for  that  purpose,  which  was  afterwards  discharged. 

Butt  thereupon  obtained  a  rule,  calling  upon  the  plaintiff  *to  [  *190  ] 
show  cause  why  he  should  not  be  dispaupered,  and  why  the  Master 
should  not  tax  the  defendants  their  costs  ;  and  if  taxed  at  so  much 
or  more  than  the  sum  paid  into  Court,  why  the  same  should  not 
be  paid  out  to  the  defendants,  or  if  taxed  at  a  less  sum,  why  the 
amount  taxed  should  not  be  deducted  from  the  amount  paid  into 
Court,  and  paid  out  to  the  defendants. 

Erie  and  Humfrey  showed  cause : 

The  real  question  in  this  case  is,  whether  a  plaintiff  can  be 
admitted  to  sue  in  forma  pauperis  after  the  commencement  of  the 
suit.  In  Foss  v.  Racine  (l),  this  Court  intimated  a  doubt  whether 
an  admission  after  the  commencement  of  the  suit  was  regular ; 
and  in  Lovewell  v.  Curtis  (2),  decided  that  it  was  not.  That  decision, 
however,  appears  to  have  proceeded  upon  a  misconstruction  of  the 
statutes  relating  to  this  subject.  The  stat.  23  Hen.  VIII.  c.  15,  s.  2, 
enacts,  "  That  all  and  every  such  poor  person  or  persons,  being 
plaintiff  or  plaintiffs  in  any  of  the  said  actions,  bills,  or  plaints, 

(1)  61  B.  R.  665  (4  M.  &  W.  610).  (2)  5  M.  &  W.  158. 
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Casey        (mentioned  in  s.  1),  which  at  the  commencement  of  their  suits  or 

mm 

Tomlin.  actions  be  admitted  by  the  discretion  of  the  Judge  or  Judges  where 
such  suits  or  actions  shall  be  pursued  and  taken,  to  have  their 
process  and  counsel  of  charity,  without  any  money  or  fee-paying 
for  the  same,  shall  not  be  compelled  to  pay  any  costs  by  virtue  and 
force  of  this  statute  (i.e.  on  nonsuit  or  verdict  for  the  defendant, — 
s.  1),  but  shall  suffer  other  punishment,  as  by  the  discretion  of  the 
Justice  or  Judge  afore  whom  such  suits  shall  depend,  shall  seem 
reasonable."  The  whole  effect  of  this  enactment  is  to  relieve  the 
parties  therein  mentioned  from  costs,  on  a  nonsuit  or  verdict  for 
the  defendant.  It  gives  only  an  exemption  to  a  particular  class  of 
persons,  viz.  those  admitted  paupers  at  the  commencement  of  the 
suit,  from  the  costs  which  were  then  first  imposed  on  plaintiffs, 

[  *m  ]       in  the  case  of  a  *nonsuit  or  a  verdict  for  the  defendant.     The 
(l)  stat.  11  Hen.  VII.  c.  12,  enacts,  that  "every  poor  person  or 
persons  which  have  or  hereafter  shall  have  cause  of  action  or  actions 
against  any  person  or  persons  within  this  realm,  shall  have,  by  the 
discretion  of  the  Chancellor  of  this  realm  for  the  time  being,  writ 
or  writs  original,  and  writs  of  subpoena,  according  to  the  nature  of 
their  causes,  therefore  nothing  paying,  &c,  &c. ;    and  after  the 
said  writ  or  writs  be  returned,  if  it  be  afore  the  King  in  his  Bench, 
the  Justices  there  shall  assign  to  the  same  poor  person  or  persons 
counsel  learned,  by  their  directions,  which  shall  give  their  counsel, 
nothing  taking  for  the  same,  and  likewise  the  Justices  shall  appoint 
attorney  and  attornies  for  the  same  poor  person  or  persons,  &c,  &c: 
and  the  same  law  and  order  shall  be  observed  and  kept  of  all  such 
suits  to  be  made  afore  the  King's  Justices  of  his  Common  Pleas,\ 
and  Barons  of  his  Exchequer,  and  all  other  Justices  in  the  Courts 
of  Record,  where  any  such  suit  shall  be."    There  is  nothing  in  that 
clause  applying  particularly  to  the  commencement  of  the  suit ;  it  is 
an  enactment  applicable  just  as  much  to  any  subsequent  stage  of 
the  cause. 

(Lord  Abinger,  C.  B. :  That  statute  appears  to  refer  to  the 
commencement  of  the  suit,  when  it  speaks  of  the  pauper  having 
an  original  writ  out  of  Chancery.) 

The  Court  would  pause  before  they  construed  it  according  to  its 
strict  letter,  which  would  require  that  an  original  writ  should  in 
every  case  have  been  sued  out  in  Chancery.  Such  a  construction 
could  have  no  application  to  modern  times. 

(1)  Repealed  46  &  47  Vict.  c.  49,  ss.  3  and  4.— A.  C. 
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(Lord  Abingbr,  C.  B. :  The  23  Hen.  VIII.  c.  15,  extended  the       Casey 
right  to  sue  in  forma  pauperis  to  proceedings  by  bill ;    but  the       Tomlin. 
original  power  of  the  Court  to  admit  a  plaintiff  so  to  sue  depends 
on  the  11  Hen.  VII.,  which  by  implication  gives  that  power  only  at 
the  commencement  of  the  suit.) 

That  statute  has  in  practice  been  construed  as  authorizing  the 
admission  of  the  pauper  at  any  period  of  the  suit.  But  the  stat. 
28  Hen.  VIII.  does  not  create  or  affect  the  power  of  making  pauper 
plaintiffs ;  *all  that  it  says  is,  that  all  plaintiffs  shall  pay  costs  on  [  *192  ] 
a  nonsuit  or  verdict  for  the  defendant,  except  a  particular  class  of 
pauper  plaintiffs,  viz.,  those  admitted  at  the  commencement  of  the 
suit.  In  Oats  v.  Holiday,  cited  by  Wilmot,  Ch.  J.,  in  Blood  v. 
Lee  (l)  from  his  manuscript  notes,  it  is  said  to  have  been  "  at  first 
doubted  whether  a  plaintiff  could  be  admitted  in  forma  pauperis 
after  the  commencement  of  the  suit ;  but  at  length  it  was  resolved 
that  he  might  be  so  admitted  at  any  time  of  the  suit ;  and  the 
Court  resolved,  that  a  person  so  admitted,  pendente  lite,  shall  not 
pay  costs  from  the  beginning  of  the  action." 

(Parke,  B. :  In  Blood  v.  Lee  the  question  was  adjourned  ;  so  that 
the  point  appears  to  have  been  considered  doubtful.) 

In    Jones    v.    Peers  (2),    the    application  was   for  costs  incurred 
previously  to  the  plaintiff's  admission  to  sue  in  forma  pauperis. 

But  further,  if  the  stat.  28  Hen.  VIII.  be  held  to  apply,  so  as  to 
render  the  admission  of  a  pauper  after  the  commencement  of  the 
action  irregular,  it  may  be  questioned  whether  that  statute  extends 
to  actions  of  assumpsit.  The  actions,  &c,  mentioned  in  the  first 
section  are,  any  action,  bill,  or  plaint  of  trespass  on  the  5  Ric.  II., 
or  any  action,  bill,  or  plaint  of  debt  or  covenant  upon  any  specialty, 
or  of  detinue  or  account,  "  or  any  action,  bill,  or  plaint  upon  the 
case,  or  upon  any  statute,  for  any  offence  or  wrong  personal, 
immediately  supposed  to  be  due  to  the  plaintiff,"  &c.  These  words 
seem  properly  to  apply  to  actions  ex  delicto  only.  Then  the  stat. 
4  Jac.  I.  c.  8,  reciting  that  actions  of  trespass  and  ejectment,  and 
many  other  actions,  real  and  personal,  are  within  the  mischiefs 
intended  to  be  provided  against,  "and  yet  were  omitted  out  of 
the  provisions  of  the  said  law,"  extends  the  operation  of  the 
28  Hen.  VIII.  c.  15,  to  actions  of  every  kind. 

(1)  3  Wils.  24.  (2)  M'Clel.  &  Y.  282. 
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Casey  (Parke,  13. :  I  never  before  heard  it  doubted  that  the  statute  of 

Tomlin.      Hen.  VIII.  applied  to  actions  of  assumpsit.) 

[  *193  ]  Lastly,  these  are  not  costs  *  with  in  the  meaning  of  that  statute ;  they 
are  costs  specially  payable  by  virtue  of  the  rule  of  H.  T.  4  Will.  IV. 
s.  19.  That  rule  gives  a  mode  of  proceeding,  by  payment  into 
Court  after  declaration,  which  did  not  exist  before,  and  provides 
for  the  costs  payable  on  that  proceeding. 

(Parke,  B. :  The  rule  gives  the  mode  of  proceeding ;  but  the 
defendant  gets  his  costs  under  the  statute  of  Hen.  VIII.  The 
plaintiff  has  gone  down  to  trial  on  the  issue  whether  more  money 
was  due  to  him  than  the  sum  paid  into  Court,  and  on  that  issue 
the  defendant  has  had  a  verdict.) 

Butt,  contra : 

The  stat.  23  Hen.  VIII.  clearly  applies  to  actions  of  assumpsit : 
the  term  "  actions  on  the  case "  may  include  both  actions  of 
assumpsit  and  actions  ex  delicto.  This  is  an  action  on  the  case  on 
assumpsit.  Then  it  is  said  the  stat.  of  11  Hen.  VII.  enables  the 
Courts  to  admit  a  pauper  during  the  pendency  of  the  action.  That 
statute  in  terms  applies  only  to  those  cases  in  which  an  original 
writ  was  issued  out  of  Chancery,  and  impliedly  refers  to  the  period 
of  the  commencement  of  the  suit.  But  this  plaintiff  has  been 
admitted,  not  under  that  Act,  but  under  the  28  Hen.  VIII.,  which 
expressly  refers  only  to  plaintiffs  admitted  paupers  at  the  com- 
mencement of  the  suit.  If  the  argument  on  the  other  side  have 
any  weight,  it  would  go  to  show  that  the  party  could  not  be 
admitted  to  sue  in  forma  pauperis  at  all ;  since,  if  the  case  be  taken 
out  of  the  first  section  of  the  statute,  it  is  equally  out  of  the  second. 

(Parke,  B. :  The  case  of  Langhy  v.  Blackerley,  which  is  referred 
to  in  Blood  v.  Lee,  and  which  is  reported  in  Andrews,  p.  806,  would 
seem  to  be  an  authority  that  a  plaintiff  may  be  admitted  a  pauper 
after  the  commencement  of  the  suit.) 

There  does  not  appear  to  be  any  direct  authority  that  such  a 
practice  is  correct.  In  Jones  v.  Peers,  the  Court  only  refused  to 
dispauper  the  plaintiff  after  a  lapse  of  two  years.  The  authority  of 
the  Court  is  derived  from  the  statutes  alone,  which  clearly  do  not 
admit  of  the  construction  contended  for  by  the  plaintiff.    But  even 
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if  *the  Court  have  a  discretion,  they  will  surely  exercise  it  in  favour       Casey 
of  the  defendants  in  this  case.  tomlin. 

[  *194  1 

Erie  referred  to  Morgan  v.  East  wick  (l). 

Lord  Abinger,  C.  B. : 

The  real  question  here  is,  whether,  while  my  brother  Bolfe'b 
order  is  standing  and  acquiesced  in,  we  are  to  refuse  to  put  it  in 
force.  If  it  be  irregular,  that  is  not  the  question  here  ;  the  plaintiff 
has  never  made  any  objection  to  it ;  and  I  am  strongly  inclined  to 
think  that  the  admission  of  a  plaintiff  as  a  pauper  after  the  com- 
mencement of  the  suit  is  irregular :  the  statutes  appear  to  be 
directly  against  it ;  but  nevertheless,  if  there  were  any  decisions 
the  other  way,  or  any  inveterate  practice  to  that  effect,  the  Court 
would  be  anxious  not  to  overturn  it.  In  the  case  of  Blood  v.  Lee, 
the  Court,  although  an  authority  was  produced  to  them  in  favour 
of  the  admission  pendente  lite,  thought  it  did  not  conclude  the 
matter,  but  adjourned  the  consideration  of  the  question,  and 
apparently  did  not  think  fit  to  make  the  rule  absolute.  Then  there 
are  the  recent  cases  in  which  this  Court  has  decided  the  contrary ; 
and  on  this  full  investigation,  I  remain  of  the  same  opinion.  The 
statute  of  Hen.  VII.  applied  only  to  original  writs,  and  the  23 
Hen.  YUI.  by  implication  gave  a  power  to  admit  a  pauper  at  the 
commencement  of  a  suit  by  bill,  and  clearly  includes  an  action  of 
assumpsit. 

Parke,  B. : 

If  there  be  no  case  by  which  we  are  bound,  the  question  as  to 
the  construction  of  the  statutes  seems  to  admit  of  no  doubt. 
Though  the  statute  of  Hen.  VII.  applied  principally  to  originals 
out  of  Chancery  ;  yet  the  latter  words  of  the  clause  appear  to  have 
given  the  Judges  of  the  other  Courts  the  power  of  adopting  the 
same  proceedings  in  actions  *commenced  by  latitat,  bill,  or  quo  minus.  [  *196  ] 
The  practice  has  always  been  so  to  construe  it,  and  we  have  no 
wish  to  throw  any  doubt  on  the  propriety  of  that  practice.  Then 
the  stat.  of  Hen.  VIII.  makes  all  plaintiffs  liable  to  costs— in 
assumpsit  as  well  as  in  other  actions — on  a  nonsuit  or  verdict  for 
the  defendant,  unless  they  fall  within  the  exempted  class,  i.e.,  of 
paupers  admitted  at  the  commencement  of  the  suit.  No  doubt,  at 
that  time  it  was  never  thought  that  the  party  could  be  admitted  at 
any  other  period,  although  it  appears  subsequently  to  have  been 

(1)  7  Dowl.  P.  C.  543. 
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the  practice  to  do  so,  the  pauper  being  held  liable  to  pay  the 
antecedent  costs.  There  is  no  case  which  has  put  a  construction 
on  the  statute  except  that  referred  to  in  Wilson,  which,  for  the 
reasons  given  by  my  Lord  Chief  Baron,  is  not  satisfactory.  In 
Morgan  v.  Eastwick,  the  point  was  not  raised.  I  think,  therefore, 
we  ought  to  abide  by  the  late  decisions  in  this  Court. 

The  other  Barons  concurred,  and  it  was  ordered  that  the  rule 
should  be  absolute.     On  the  following  day,  however, 

Lord  Abinger,  C.  B.,  said : 

We  have  looked  into  the  case  which  was  referred  to  yesterday, 
in  Andrews's  Reports  (l),  and  it  appears  that  there  the  Court  said, 
that  by  implication  they  had,  under  the  11  Hen.  VII.  c.  12,  power 
to  admit  a  party  to  sue  in  forma  pauperis  at  any  stage  of  the  cause. 
The  present  rule,  therefore,  will  not  be  absolute  in  all  its  terms,  but 
as  to  the  latter  part  of  it  only,  whereby  the  defendants  will  be 
enabled  to  obtain  their  costs  out  of  the  money  paid  into  Court.  It 
must  be  understood  that  we  give  no  opinion  on  the  question  of 
dispaupering  the  party,  but  confine  our  judgment  to  the  latter  part 
of  the  rule.  The  result  will  be,  that  the  money  will  be  paid  out  of 
Court  *to  the  defendants,  in  satisfaction  of  their  costs  up  to  the 
time  of  the  plaintiff's  admission  to  sue  in  forma  pauperis. 

Rule  accordingly. 


1840. 

Exeh,  of 
Plea*. 

[226] 
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DOE  d.  BENNETT  v.  TURNER  (a). 

(7  Meeson  &  Welsby,  226—235  ;  S.  C.  10  L.  J.  Ex.  213.) 

Where  A.,  in  1817,  let  B.  into  possession  of  lands  as  tenant  at  will ;  and 
in  1827,  A.  entered  upon  the  land  without  B.'s  consent,  and  cut  and  carried 
away  stone  therefrom :  Held,  that  this  entry  amounted  to  a  determination 
of  the  estate  at  will ;  and  that  B.  thenceforth  became  tenant  at  sufferance, 
until,  by  agreement  express  or  implied,  a  new  tenancy  was  created  between 
the  parties:  and  therefore,  that  unless  the  fact  of  such  new  tenancy 
were  found  by  the  jury,  an  ejectment  brought  by  A.  in  1839  was  too  late, 
inasmuch  as,  by  the  Beal  Property  Limitation  Act,  1833  (3  &  4  Will.  IV. 
c.  27).  s.  7,  his  right  of  action  first  accrued  at  the  expiration  of  one  year  after 
the  commencement  of  the  original  tenancy  at  will,  i.e.,  in  the  year  1818. 

At  the  trial  of  this  ejectment,  at  the  last  Assizes  for  the  county 
of  Gloucester,  before  Parke,  B.,  it  appeared  that  *the  lessor  of  the 


(1)  Lanyleyv.BlackerleytAn&r.  306. 

(2)  The  judgment  in  this  case  was, 
after  the  second  trial,  affirmed  in  the 
Exchequer  Chamber  (9  M.  &  W.  643), 


on  a  bill  of  exceptions  to  tne  direction 
of  the  Judge  at  the  trial  which  was  in 
accordance  with  the  judgment  of  the 
Court  of  Exchequer. — A.  C. 
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plaintiff,  who  was  admitted  to  have  been  in  the  year  1817  the       DoEd. 

Drnnftt 

owner  of  the  lands  in  question,  in  that  year  let  the  defendant  into  „. 

possession  of  them  as  tenant  at  will.  In  the  year  1827,  the  TuRNBR- 
defendant  being  still  in  possession,  the  lessor  of  the  plaintiff  entered 
upon  the  land,  and  took  and  carried  away  a  quantity  of  stone  from 
a  quarry  on  the  estate.  The  defendant,  however,  continued  in 
possession  as  before,  until  the  year  1839,  when  the  lessor  of  the 
plaintiff,  after  the  expiration  of  six  months'  notice  to  quit,  brought 
this  ejectment  to  recover  possession  of  the  property.  It  was  con- 
tended for  the  defendant,  that  the  action  was  brought  too  late,  the 
right  of  the  lessor  of  the  plaintiff  having  been,  under  the  provisions 
of  the  stat.  3  &  4  Will.  IV.  c.  27,  ss.  2  and  7,  barred  at  the  expiration 
of  twenty-one  years  from  the  commencement  of  the  original  tenancy 
in  1817.  The  learned  Judge,  however,  thought  that  the  original 
tenancy  at  will  was  determined  by  the  entry  in  1827,  if  it  was 
without  the  tenant's  consent ;  that  a  new  tenancy  at  will  was  then 
created,  and  that,  consequently,  the  ejectment  was  well  brought 

* 

within  twenty-one  years  from  that  period.  It  was  then  objected 
that  the  plaintiff  was  precluded,  by  his  having  given  a  notice  to 
quit,  from  treating  it  as  other  than  a  tenancy  from  year  to  year. 
The  learned  Judge  thought  that  the  lessor  of  the  plaintiff  was  not 
concluded  thereby,  and  left  it  to  the  jury  to  say,  first,  whether  the 
defendant  was  tenant  at  will,  or  from  year  to  year;  and  next, 
whether  the  act  done  by  the  plaintiff  in  1827  was  or  was  not  done 
with  the  consent  of  the  defendant.  The  jury  found/  that  the 
defendant  was  tenant  at  will,  and  that  the  entry  in  1827  was 
without  his  consent,  and  the  verdict  was  thereupon  entered  for  the 
plaintiff. 

At  the  commencement  of  this  Term,  Kelly  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  misdirection ;  against  which,  on  a 
subsequent  day, 

The  Attorney-General,  Ludlow,  Serjt.,   If7.  J.  Alexander,  and        [228] 
Talbot,  showed  cause : 

The  question  is,  whether,  under  the  circumstances  of  this  case, 
the  lessor  of  the  plaintiff  is  barred  by  lapse  of  time  from  recovering 
in  this  ejectment.  It  is  admitted  that  the  original  possession  of 
the  defendant,  from  1817  to  1827,  was  as  tenant  at  will.  Nor  can 
it  be  disputed  that  that  tenancy  at  will  was  determined  by  the 
entry  of  the  lessor  of  the  plaintiff,  and  the  taking  and  carrying 
away  of  the  stone,  in  1827.     It  is  clearly  laid  down  in  Co.  Litt. 
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Dob  d.       55  b,  that  "  if  the  lessor,  without  the  consent  of  the  lessee,  enter 
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r.  into  the  land,  and  cut  down  a  tree,  this  is  a  determination  of  the 

Turner.      wjj^  £Qr  ^^  ^  8hould  otherwise  be  a  wrong  in  him ;  unless  the 

trees  were  excepted,  and  then  it  is  no  determination  of  the  will,  for 
then  the  act  is  lawful  albeit  the  will  doth  continue."  So,  in  Ball 
v.  Ctdlinwre  (l),  it  was  held  that  a  feoffment  by  lessor,  with  livery 
of  seisin  on  the  land,  operates  as  a  determination  of  the  will, 
although  the  tenant  at  will  be  off  the  land  at  the  time  when  the 
livery  is  made,  and  have  no  notice  of  the  determination  of  the  will. 
The  Lord  Chief  Baron  there  lays  it  down  as  the  general  rule  of 
law,  that  any  act  done  upon  the  land  by  the  lessor,  in  assertion  of 
his  title  to  the  possession,  determines  the  will.  The  length  of 
time  during  which  the  lessor  continues  in  possession  is  immaterial; 
having  actually  entered,  the  pre-existing  estate  at  will  is  absolutely 
determined,  and  the  occupation  of  the  party  is  thenceforward  under 
a  new  tenancy  at  will.  Under  these  circumstances,  the  stat.  8  &  4 
Will.  IV.  c.  27,  is  clearly  no  bar.  The  second  section  of  that 
statute  enacts,  generally,  that  after  the  81st  of  December,  1888,  no 
person  shall  make  an  entry  or  distress,  or  bring  an  action  to 
recover  any  land  or  rent,  but  within  twenty  years  next  after  the 
[  *229  ]  time  at  which  the  right  to  make  such  entry  or  *distress,  or  to  bring 
such  action,  shall  have  first  accrued  to  the  party,  or  to  some  person 
through  whom  he  claims.  Then  section  7  defines  the  period  at 
which  the  right  to  bring  an  action  shall  be  deemed  to  have  first 
accrued,  in  the  case  of  a  tenancy  at  will;  viz.,  "either  at  the 
determination  of  such  tenancy,  or  at  the  expiration  of  one  year 
next  after  the  commencement  of  such  tenancy,  at  which  time  such 
tenancy  shall  be  deemed  to  have  determined."  That  is,  if  the  will 
be  determined  by  any  act  of  the  lessor,  then  the  twenty  years 
shall  be  computed  from  that  act  done ;  if  not,  then  they  shall  be 
computed  from  the  expiration  of  one  year  next  after  the  original 
commencement  of  the  tenancy.  Here  the  will  was  determined  by 
the  entry  of  the  lessor  in  1827,  and  he  then  re-demised  to  the 
defendant  at  will ;  he  has,  therefore,  twenty-one  years  from  that 
period  in  which  to  bring  his  ejectment.  The  argument  on  the 
other  side  must  go  to  this,  that  the  fact  of  the  determination  of  the 
tenancy  in  1827  must  be  struck  out  of  the  case,  and  that  there  has 
been  a  continuous  holding  by  the  defendant  since  his  first  period 
of  possession  in  1817,  from  which  date  the  time  is  to  be  computed. 
But  in  order  to  defeat  the  right  of  the  lessor,  there  must  have  been, 

(l)  41  R.  B.  699  (2  Cr.  M.  &  R.  120). 
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not  only  a  continuous  holding,  but  a  continuous  tenancy  at  will,       Doe  d. 
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for  twenty-one  years.      Here,   however,   there  has   been,  within  r. 

twenty  years,  not  only  an  interval  during  which  the  tenancy  at  will 

was  suspended,  but  an  actual  change  of  the  possession. 

(Bolfe,  B. :  It  does  not  seem  to  be  necessary  to  decide  whether 
the  defendant  continued  to  be  tenant  at  will  after  1827 ;  if  he  were 
a  trespasser,  or  a  tenant  from  year  to  year,  it  is  the  same. 

Parke,  B.,  referred  to  section  10,  which  enacts,  that  no  person 
shall  be  deemed  to  have  been  in  possession  of  any  land,  within  the 
meaning  of  the  Act,  merely  by  reason  of  having  made  an  entry 
thereon.) 

That  was  to  do  away  with  the  old  doctrine  of  entry  and  continual 

claim,  *but  has  no  application  to  the  7th  section,  in  which  nothing       [  *2S0 ! 

is  said  about  being  in  possession  of  the  land. 

Kelly,  R.  V.  Richards,  and  Gray,  contra  : 

In  the  first  place,  it  ought  to  have  been  left  to  the  jury  to  say 
whether  the  entry  in  1827  was  made  with  an  intention  to  determine 
the  tenancy  at  will.  The  law  does  not  say  that  every  entry  on  the 
land  by  the  lessor  is  a  determination  of  the  will,  without  an 
intention  on  his  part  to  determine  it.  The  assent  or  dissent  of  the 
lessee  makes  no  difference;  otherwise  the  lessor  could  not  go  on 
the  land  at  all  without  the  assent  of  the  tenant.  The  law  prevents 
the  lessor  from  being  a  trespasser  by  going  upon  the  land ;  but, 
although  it  is  commonly  said  that  his  entry  on  the  land  determines 
the  will,  that  must  be  taken  sub  modo,  when  the  entry  is  made 
with  the  intention  to  determine  it. 

(Parke,  B. :  Any  act  of  ownership  on  the  land  which  is  not 
excused  at  the  time,  is  a  determination  of  the  will :  Go.  Litt.  245  b.) 

The  lessor  has  a  right  to  say,  rather  than  be  treated  as  a  trespasser, 
that  he  entered  to  determine  the  will ;  but  that  it  is  only  in  case 
the  tenant  chooses  to  treat  him  as  a  trespasser.  It  was  not  found 
that  the  taking  of  the  stone  in  1827  was  against  the  consent,  but 
without  the  consent,  of  the  defendant ;  i.e.,  without  his  first  con- 
senting. That  did  not  necessarily  show  that  it  was  an  adverse  act. 
There  was  nothing  to  convey  to  his  mind  that  anything  was  done 
or  intended  to  be  done  to  the  disturbance  of  his  possession. 

But,  assuming  that  the  original  tenancy  at  will  was  determined 
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DoEd.       in  1827,  it  was  not  a  new  tenancy  at  will  that  was  then  created, 

Bknkett 

r.  but  the  defendant  became  tenant  at  sufferance,  and  there   was 

Turner.  nothing  to  show  that  the  character  of  his  occupation  was  subse- 
quently changed.  If  so,  the  statute  ran  from  the  expiration  of  a 
year  after  the  commencement  of  the  only  tenancy  at  will,  viz.,  that 
[  *23i  ]  which  *commenced  in  1817.  In  Com.  Dig.  Estates,  (Tenant  by 
Sufferance,  I.  1),  it  is  said,  "  Tenant  by  sufferance  is  he  who  enters 
by  lawful  demise  or  title,  and  afterwards  wrongfully  continues  in 
possession."  .  .  .  "  So  any,  who  continues  in  possession  after  a 
particular  estate  is  ended,  without  agreement."  So,  in  Yin.  Abr. 
Estate,  (Tenant  at  Sufferance,  D.  c),  "  If  a  man  leases  at  will  and 
dies,  and  afterwards  lessee  continues  in  possession,  though  the 
lease  was  determined  by  the  death  of  the  lessor,  yet  lessee  is  tenant 
at  sufferance."  Again,  (Lease  at  Will,  S.  b.  2),  "  There  cannot  be 
tenant  at  will  till  there  is  agreement  of  both  parties,  or  till  there 
is  an  entry."  For  this  reason  it  is  that  there  cannot  be  a  tenant 
at  sufferance  to  the  Grown,  because  it  is  said  to  be  the  laches  of  the 
lessor  to  suffer  his  lessee  at  sufferance  to  continue  in  possession  of 
the  land  after  his  term,  which  laches  cannot  be  imputed  to  the 
Crown  :  Finch's  case  (l).  Even  "  a  bare  agreement  that  J.  S.  shall 
have  the  land,"  will  not  amount  to  a  lease  at  will :  Muni/as  v. 
Baker  (2):  there  must  be  some  act  done  between  the  parties,  in 
order  to  commence  a  tenancy  at  will. 

(Parke,  B. :  Conceding  that  to  be  the  law,  and  that  here  there 
was  no  evidence  of  a  new  tenancy  at  will,  the  question  is,  what  effect 
that  has  on  the  plaintiff's  right  to  recover.  That  depends  on  the 
construction  to  be  put  on  the  7th  section  of  the  8  &  4  Will.  IV. 
c.  27.) 

Here  the  defendant  was  tenant  at  will  from  1817  to  1827,  and  no 
longer ;  he  was,  therefore,  within  the  operation  of  the  7th  section, 
and  the  right  of  entry  or  action  accrued  in  1818  ;  because,  to  satisfy 
the  words  of  that  section,  the  determination  of  the  tenancy  at  will 
must  be  deemed  to  have  occurred  at  the  expiration  of  one  year  next 
after  its  commencement.  The  lessor,  for  the  purpose  of  the  limita- 
tion imposed  by  the  statute,  is  at  all  events  to  be  considered  as 
[  '232  ]  having  entered  at  the  end  of  a  year.  If  it  be  otherwise,  *then,  by 
some  act  of  which  the  tenant  is  altogether  ignorant,  the  lessor  may 
have  a  period  of  forty  instead  of  twenty  years  within  which  to  sue, 

(1)  2  Leon.  143.  (2)  Keb.  26. 
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and  that  without  any  evidence  of  acknowledgment  of  his  title.       Doad. 

Rfnnftt 

The  7th  section  was  framed  chiefly  for  the  purpose  of  protecting  t. 

the  possession  of  small  patches  of  land  taken  from  commons,  &c,  ubner. 
.  of  which  the  parties  might  have  been  allowed  to  remain  in  posses- 
sion without  interruption  for  a  long  period,  but  of  which  it  would 
be  difficult  to  prove  the  commencement  of  the  holding.  The 
reasonable  construction,  therefore,  is,  that  in  any  event  the  right  of 
action  shall  accrue  ultimately  at  the  end  of  a  year  from  the  com- 
mencement of  the  tenancy,  though  it  may  accrue  sooner  by  the 
actual  determination  of  the  will.  This  construction  is  strengthened 
by  reference  to  the  8th  section,  which,  in  the  case  of  a  parol 
tenancy  from  year  to  year,  provides  that  the  right  of  the  party  shall 
be  deemed  to  have  first  accrued  at  the  determination  of  the  first  of 
such  years,  or  at  the  last  payment  of  rent,  which  shall  last  happen. 
Here,  therefore,  the  right  of  the  lessor  of  the  plaintiff  first  accrued 
in  the  year  1818,  more  than  twenty  years  before  the  commencement 
of  this  action. 

Cur.  adv.  rult. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Parke,  B. : 

The  question  in  this  case  was,  whether  the  lessor  of  the  plaintiff 
was  barred  by  lapse  of  time  from  recovering  the  property  in  dispute. 
It  appeared  on  the  trial,  that  the  lessor  of  the  plaintiff  had  let  the 
defendant  into  possession  of  the  land  in  question,  as  tenant  at  will, 
in  the  year  1817.  In  the  year  1827,  he  entered  on  the  land  without 
the  consent  of  the  tenant,  and  cut  and  carried  away  stone  there- 
from. This  was  undoubtedly  a  determination  of  the  tenancy  at 
will,  for  the  reason  given  in  Co.  Lifct.  55  b,  viz.,  that  otherwise  it 
would  be  a  wrongful  *act.  Notwithstanding  this  determination  of  [  *233  ] 
the  tenancy  at  will,  the  defendant  continued  in  possession  of  the 
land  as  before,  and  the  lessor  of  the  plaintiff  did  not  bring  his 
ejectment  till  the  year  1889,  being  twenty-two  years  from  the  time 
when  the  defendant  first  became  tenant  at  will.  The  jury  found, 
that  during  the  whole  period  from  1817  to  the  bringing  of  the 
action,  the  defendant  was  tenant  at  will  to  the  lessor  of  the  plaintiff. 
It  was  contended  on  behalf  of  the  defendant,  that  the  action  was 
brought  too  late,  for  that  the  right  of  the  lessor  of  the  plaintiff  was, 
under  the  provisions  of  the  statute  3  &  4  Will.  IV.  c.  27,  barred  at 
the  end  of  twenty-one  years  after  the  commencement  of  the  original 
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Dob  d.       tenancy  in  1817.     By  the  2nd  section  (l)  of  that  statute  it  is  enacted, 

Tl  u  jj  w  RT*T 

r#  that  no  person  shall  bring  any  action  to  recover  any  land,  but 

Turner.  within  twenty  years  next  after  the  right  to  bring  such  action  shall 
first  have  accrued  ;  and  by  the  7th  section  it  is  enacted,  that  when 
any  person  shall  be  in  possession  of  any  land  as  tenant  at  will,  the 
right  of  the  person  entitled,  subject  thereto,  to  bring  an  action  to 
recover  such  land,  shall  be  deemed  to  have  first  accrued,  either  at 
the  determination  of  such  tenancy,  or  at  the  expiration  of  one  year 
next  after  the  commencement  of  such  tenancy,  at  which  time  such 
tenancy  shall  be  deemed  to  have  determined.  The  defendant  there- 
fore argued,  that  the  right  of  the  lessor  of  the  plaintiff  to  bring  this 
action  first  accrued,  according  to  the  provisions  of  the  7th  section, 
in  the  year  1818,  being  one  year  after  the  commencement  of  the 
tenancy  ;  and  that  by  the  express  enactment  of  the  second  section, 
the  action  could  only  be  commenced  within  twenty  years  of  that 
time,  i.e.,  in  or  before  the  year  1838 ;  whereas  in  fact  the  present 
action  was  not  commenced  till  the  following  year,  1839.  It  appears, 
however,  to  the  Court,  that  this  view  of  the  case,  attending  to  the 
finding  of  the  jury,  and  if  that  be  correct,  and  a  new  tenancy  at  will 
was  created  in  1827,  cannot  be  sustained.  If,  indeed,  the  tenancy 
[  »234  ]  throughout  the  whole  period  had  been  one  *continuous  tenancy  at 
will,  or  if,  when  the  original  tenancy  at  will  was  determined  in 
1827,  no  new  tenancy  at  will  had  been  created,  but  the  tenant  had 
continued  to  occupy  merely  as  tenant  by  sufferance,  then  the 
reasoning  of  the  defendant  would  be  correct.  In  either  of  those 
cases,  the  right  to  bring  an  action,  which,  by  the  express  provision 
of  the  7th  section,  undoubtedly  accrued  to  the  lessor  of  the  plaintiff 
in  1818,  would  have  continued  uninterrupted  during  the  succeeding 
twenty  years,  and  not  having  been  exercised  during  that  period, 
would  have  been  barred.  But  the  facts  of  the  present  case,  if  the 
finding  of  the  jury  be  taken  to  be  correct,  exclude  both  hypotheses, 
on  one  or  the  other  of  which  the  defendant's  argument  must  rest. 
There  was  not  a  continued  tenancy  at  will,  for  the  will  was  deter- 
mined in  1827.  There  was  not  a  tenancy  by  sufferance,  for  the  jury 
have  found  that  the  defendant  was  all  along  tenant  at  will.  The 
finding  of  the  jury  necessarily  supposes,  that,  after  the  determina- 
tion of  the  will  in  1827,  a  new  tenancy  at  will  was  constituted. 
The  effect  of  this  was  to  destroy  the  right  of  action  which  had 
accrued  in  1818,  for  it  is  clear  that  after  creating  a  new  tenancy  at 

(1)  Repealed  by  R.  P.  L.  Act  (37  &      limitation  is  now  twelve  years:  ibid, 
38  Vict.  c.  57),  s.  9.     The  period  of      s.  1.— A.  C. 
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will,  the  lessor  of  the  plaintiff  could  bring  no  action  until  that  new 
tenancy  was  determined.     This  construction  is  in  strict  conformity 
with  the  language  of  the  7th  section,  which  provides  that  the  right 
of  action  shall  accrue  at  the  end  of  the  first  year  next  after  the 
commencement  of  such  tenancy ;  i.e.,  of  the  tenancy  under  which 
the  tenant  is  actually  holding,  not  at  the  end  of  one  year  next  after 
the  commencement  of  any  preceding  tenancy.     The  consequence  is, 
that  the  lessor  of  the  plaintiff  had  twenty  years  from  the  year  1826, 
for  bringing  his  ejectment,  and  was  therefore  not  affected  by  the 
statute.     But  we  think  that  the  present  finding  of  the  jury  cannot 
be  fully  relied  upon.     I  certainly  did  not  direct  the  attention  of  the 
jury,  on  the  trial,  to  this  point — that  the  effect  of  a  determination 
of  the  will  was  to  make  a  tenancy  by  sufferance  only,  *during  which 
the  landlord  might  have  brought  his  ejectment  without  any  demand 
of  possession,  or  other  act ;  and  such  tenancy  at  sufferance  would 
continue  until  the  parties  created  a  new  tenancy  at  will,  by  fresh 
agreement  between  them,   express  or  implied.     Slight  evidence 
would  probably  satisfy  a  jury  that  a  relation  so  inconvenient  as 
that  of  a  tenancy  by  sufferance,  in  which  the  tenant  is  not  entitled 
to  the  fruits  of  his  own  industry,  as  he  has  no  right  to  emble- 
ments (l),  would  not  be  long  continued.     But  as  this  point  was  not 
submitted  to  the  jury,  we  think  the  defendant,  if  he  thinks  it  worth 
while  to  insist  upon  it,  is  entitled  to  a  new  trial,  in  which  the 
question  for  the  jury  will  be,  whether  a  new  tenancy  at  will  was 
created,  after  the  determination  of  the  old  one  in  1827. 

Rule  absolute  for  a  new  trial. 


Doxd. 

Bennett 

r. 

Turner. 


[  *235  ] 


The   GREAT  NORTH   of  ENGLAND   RAILWAY 

COMPANY    v.  BIDDTJLPH(2). 

(7  Meeson  &  Welsby,  243—263;  S.  C.  10  L.  J.  Ex.  17;  2  Ey.  Cas.  401.) 

In  an  action  by  a  railway  company  for  calls  it  appeared  that  by  the  121st 
section  of  the  Company's  Act  the  directors  were  empowered  to  make  calls,  the 
aggregate  amount  not  to  exceed  100/.  and  no  call  to  exceed  10/.  upon  each 
share,  and  an  interval  of  three  calendar  months  was  to  elapse  between  the 
days  of  payment  of  each  call.  It  also  required  that  twenty-one  days'  notice 
should  be  given  of  every  call,  by  advertisement  in  certain  newspapers,  and 
enacted  that  all  money  so  called  for  should  be  paid  to  such  persons,  at  such 
times  and  places,  as  in  the  said  notice  should  be  appointed.  A  resolution  of 
the  directors  was  made  for  a  call  of  8/.  per  share ;  but  the  resolution, 
although  it  mentioned  the?  period  within  which  the  call  was  to  be  paid,  did  not 

(1)  Vin.  Abr.  Emblements,  79.  Iron  Agency  (1877)  5  Ch.  D.  687,  690, 

(2)  Approved  in  Johnson  v.  Lyttlts      46  L.  J.  Ch.  786.— A.  C. 
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specify  the  place  where,  or  person  to  whom  the  payment  was  to  be  made. 
The  notice  of  that  call,  inserted  in  the  local  newspapers,  according  to  the 
directions  of  the  Act,  specified  the  time  and  place  of  payment,  and  the 
persons  to  whom  the  payment  was  to  be  made:  Held,  first,  that  the 
publication  of  the  notice  must  be  assumed  to  be  the  act  of  the  directors ; 
secondly,  that  the  call  was  properly  made  (1). 

Debt  for  calls  on  shares  subscribed  for  by  the  defendant.  The 
first  count  of  the  declaration  stated,  that  whereas  the  defendant, 
before  the  several  times  of  making  the  several  calls  in  this  count, 
and  in  the  second  count  hereafter  mentioned,  to  wit,  on  &c,  sub- 
scribed for  a  large  sum  of  money,  to  wit,  5,000Z.,  towards  the 
undertaking  mentioned  in  the  said  Act  (2),  (6  &  7  Will.  IV.  c.  cv.), 

(1)  Part  of  the  case  as  originally  re- 
ported ,  which  turned  on  ly  on  an  obsolete 
point  of  procedure,  is  omitted. — A.  C. 

(2)  The  following  sections  of  the 
Act  are  those  which  were  most  material 
to  the  case :     *    *    * 

Section  119  enacts,  ''That  the 
several  parties  who  have  subscribed, 
or  who  shall  hereafter  subscribe 
for  or  towards  the  said  undertaking, 
shall,  and  they  are  hereby  required  to 
pay  the  sums  of  money  by  them  re- 
spectively subscribed  for,  or  such  parts 
or  proportions  thereof  as  shall  from 
time  to  time  be  called  for  bv  the 
directors  of  the  said  Company,  under 
and  by  virtue  of  the  powers  of  this 
Act,  at  such  times  and  at  such  places, 
and  to  such  persons,  as  shall  be 
directed  by  the  said  directors ;  and  in 
case  any  party  shall  refuse  or  neglect 
to  pay  as  aforesaid  the  money  by  him 
so  subscribed  for,  or  the  part  thereof 
so  called  for,  it  shall  be  lawful 
for  the  said  Company  to  sue  for  and 
recover  the  same,  with  full  costs  of 
suit,  in  any  courts  of  law  or  equity, 
together  with  interest  on  such  unpaid 
sum  of  money,  at  the  rato  of  5/.  per 
centum,  per  annum  from  the  time  when 
the  same  was  directed  to  be  paid  as 
aforesaid  up  to  the  day  of  actual  pay- 
ment thereof." 

Section  121  enacts,  "That  the 
directors  to  be  appointed  as  aforesaid 
shall  have  power  from  time  to  time  to 
make  such  calls  of  money  from  tho 
subscribers  to  and  proprietors  of  the 
said  undertaking  for  the  time  being, 
to  defray  the  expenses  of  and  to  carry 


on  the  same,  as  they  from  time  to 
time  shall  find  necessary,  so  that  the 
aggregate  amount  of  calls  made  or 
money  paid  for  or  in  respect  of  any 
such  shares  shall  not  amount  to  more 
than  the  sum  of  100/.  on  any  such 
share,  and  so  that  no  such  call  shall 
exceed  the  sum  of    10/.    upon  each 
share  which  any  corporation  or  person 
shall  be  possessed  of  or  entitled  unto 
in  the  said  undertaking,  and  an  interval 
of  three  calendar  months,  at  the  least, 
shall  elapse  between  the  day  appointed 
for  payment  for  one  call  and  the  day 
appointed  for  payment  of  another  call, 
and  twenty-one    days'   notice  at  the 
least  shall  be  given  of  every  such  call 
by  advertisement  inserted  in   two  or 
more  Durham,  Newcastle,  and  York 
newspapers,  aforesaid  ;  and  all  monies 
so  called   for  shall  be  paid    to  such 
persons,  at  such  times  and  places,  and 
in  such  manner,  as  in  the  said  notice 
shall  be  appointed ;  and  the  respective 
proprietors  of  shares  in  the  said  under- 
taking shall  pay  their  rateable  propor- 
tion of  the  monies  to  be  called  for  as 
aforesaid,  to  such  persons,  and  at  such 
times  and  places,  and  in  such  manner 
as  shall  be  appointed  *as  aforesaid ; 
and  if  any  proprietor    for  the  time 
being  of  any  such  share  shall  not  t*o 
pay  such  his  rateable  proportion,  then 
and  in  such  case,  and  as  often  as  the 
same    shall    happen,     he    shall    pay 
interest  for  the  same  after  the  rate  of 
o/.  per  centum  per  annum,  from  the 
day  appointed  for  the  payment  thereof, 
up  to  the  time  the    same   shall    be 
actually  paid;  and  if  any  proprietor 
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and  *in  the  Act  made  in  the  first  year  of  the  reign  of  her  present 
Majesty,  for  enabling  the  said  Company  to  extend  *the  line  of  their 
railway,  and  to  make  two  branches  therefrom,  and  for  other  pur- 
poses relating  thereto,  and  for  divers,  *to  wit,  fifty  shares  of  100Z. 
each  in  the  said  undertaking.  And  whereas  the  said  Company, 
after  the  passing  *of  the  said  first- mentioned  Act,  to  wit,  on  &c, 
and  from  thence  continually  until  the  commencement  of  this  *suit, 
have  been  and  still  are  making  and  constructing  the  railway  and 
other  works  in  the  said  Acts  mentioned,  and  otherwise  carrying  the 
said  Acts  into  execution.  And  whereas  also,  after  the  passing  of 
the  said  first-mentioned  Act,  and  whilst  the  defendant  was  such 
subscriber  as  aforesaid,  and  entitled  to  the  said  shares,  to  wit,  on 


for  the  time  being  of  any  such  share 
shall  neglect  or  refuse  to  pay  such 
his  rateable  proportion,  together  with 
interest  (if  any),  then  or  at  any  time 
thereafter  it  shall  be  lawful  for  th® 
said  Company  to  sue  for  and  recover 
the  same  in  any  of  his  Majesty's  courts 
of  record,  by  action  of  debt  or  on  the 
case,  or  by  bill,  suit,  or  information,  or 
the  said  directors  way,  and  they  are 
hereby  authorized  to  declare  the  shares 
belonging  to  such  proprietor  to  be 
forfeited,  and  to  order  such  shares 
to  be  sold  :  Provided  nevertheless,  that 
no  advantage  shall  be  taken  of  any 
forfeiture  of  any  share  in  the  said 
undertaking,  until  notice  in  writing 
under  the  hand  of  the  clerk  or  treasurer 
of  the  said  Company,  that  such  share 
hath  been  declared  forfeited,  shall  have 
been  given  or  sent  by  the  post  unto  or 
delivered  to  some  inmate  of  the  last 
known  place  of  abode  of  the  proprietor 
of  such  share,  nor  until  the  declaration 
of  forfeiture  of  the  said  directors  shall 
have  been  confirmed  either  at  a  general 
or  special  general  meeting  of  the  said 
Company,  such  general  or  special 
general  meeting  being  held  after  the 
expiration  of  three  calendar  months  at 
the  least  from  the  day  of  which  such 
notice  of  forfeiture  shall  have  been 
given  as  aforesaid;  and  after  such 
declaration  of  forfeiture  shall  have 
been  confirmed  by  such  general  or 
special  general  meeting,  the  said 
Company,  by  an  order  to  be  made  at 
the  same  or  at  any  subsequent  general 


meeting  or  special  general  meeting, 
shall  have  power  to  direct  the  said 
directors  to  dispose  of  the  shares  so 
forfeited,  or  any  of  them,  in  manner 
by  this  Act  directed ;  and  the  said 
directors  may,  in  that  case,  sell  and 
dispose  of  such  shares  at  a  public 
auction,  or  by  private  contract,  or 
public  tender,  and  together  or  in  lots, 
or  in  such  other  manner  and  for  such 
price  as  they  may  think  fit,  and  a 
solemn  declaration  in  writing,  made  by 
some  credible  person  not  interested, 
before  any  justice  of  the  peace,  or 
before  any  Master  or  Master  extra- 
ordinary in  the  High  Court  of 
Chancery,  stating  that  such  call  had 
been  made  by  the  said  directors,  and 
that  such  notice  had  been  given,  and 
that  such  default  in  payment  had 
been  made  in  respect  of  the  share  so 
sold,  and  that  the  same  share  had 
been  declared  to  be  forfeited,  and  that 
such  declaration  of  forfeiture  had  been 
confirmed  in  manner  hereinbefore 
mentioned,  shall  be  sufficient  evidence 
of  the  facts  therein  stated,  and  the 
purchaser  of  such  share  shall  not  be 
bound  to  see  to  the  *application  of  his 
purchase-money,  nor  shall  his  title  to 
such  share  be  affected  by  any  irregu- 
larity of  proceeding  in  reference  to 
such  sale,  but  such  solemn  declaration, 
and  the  receipt  of  the  treasurer  of  the 
said  Company  for  the  price  of  such 
share,  shall  be  sufficient  evidence  of 
title  thereto  for  ail  purposes  whatsc- 
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Great       &c.,  the  directors  for  the  time  being  of  the  said  Company,  then  duly 

North  of 

England     appointed  pursuant  to  the  said  first-mentioned  Act,  made  a  certain 

Railway  Co.  Cftjj  not  exceeding  101.  a  share,  to  wit,  a  call  of  81.  a  share,  from  the 
Biddulph.  several  subscribers  to,  and  proprietors  of,  the  said  undertaking  for 
the  time  being,  upon  and  in  respect  of  their  respective  shares 
therein,  according  to  the  said  Act,  the  same  call  being  then  found 
by  the  said  directors  to  be  necessary,  and  being  then  necessary,  for 
defraying  the  expenses  of  and  carrying  on  the  said  undertaking,  and 
the  aggregate  amount  of  the  said  call,  and  all  other  calls  made  or 
money  paid  for  or  in  respect  of  the  said  shares,  not  exceeding  1001. 
on  any  share ;  which  said  call  was  then  made  payable  by  the  said 
[  *249  ]  directors  at  a  time  before  the  commencement  of  this  suit,  *and  after 
an  interval  of  three  calendar  months  next  after  the  day  appointed 
for  payment  of  any  preceding  call  had  elapsed ;  to  wit,  on  &c.  And 
whereas,  after  the  making  of  the  said  call  as  in  this  count  mentioned, 
and  more  than  twenty-one  days  before  the  same  was  made  payable 
as  aforesaid,  to  wit,  on  &c,  notice  of  the  said  call  and  of  the  time  at 
which  the  same  was  made  payable  as  aforesaid,  was  duly  given  by 
advertisement  then  inserted  in  the  several  newspapers  following,  that 
is  to  say,  two  Durham  newspapers,  respectively  called,  &c.  (naming 
them),  three  Newcastle  newspapers,  respectively  called,  &cM&c,  and 
three  York  newspapers,  respectively  called,  &c,  &c,  according  to  the 
said  first-mentioned  Act,  in  and  by  which  said  notice,  a  certain  place 
in  the  said  notice  mentioned  was  appointed  and  notified  for  payment 
of  the  said  call,  at  the  said  time  at  which  the  same  was  made  pay- 
able as  aforesaid,  to  the  then  treasurer  of  the  said  Company,  to  wit, 
<&c,  which  period  of  twenty-one  days  next  after  the  giving  of  the  said 
notice  elapsed  before  the  commencement  of  this  suit,  whereby  the 
defendant  became  liable  to  pay  to  the  said  Company  a  large  sum  of 
money ;  to  wit,  4002.,  being  the  amount  of  the  said  call  upon  and 
in  respect  of  the  said  shares  to  which  the  said  defendant  was  so 
entitled  as  aforesaid ;  yet  the  defendant  hath  not  paid  the  said  sum 
of  400/.,  or  any  part  thereof,  or  any  interest  thereon ;  whereby,  and 
by  virtue  of  the  said  first-mentioned  Act,  au  action  hath  accrued  to 
the  said  Company  to  demand  and  have  of  and  from  the  defendant 
the  sum  of  400/.,  and  interest  thereon,  after  the  rate  of  5/.  for  1001. 
for  a  year,  from  the  time  the  same  became  payable  as  aforesaid, 
amounting  to  a  large  sum,  to  wit,  100/. 

The  second  count  stated — That  whereas  also  afterwards,  and 
whilst  the  defendant  was  such  subscriber  as  aforesaid,  and  entitled 
to  the  said  shares  in  the  said  undertaking,  and  after  the  passing  of 
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the  said  Acts,  and  whilst  the  said  Company  were  so  making  and       Gbeat 

North  of* 

constructing  the  said  railway  *and  other  works  in  the  said  Acts  England 
mentioned,  and  otherwise  carrying  the  said  Acts  into  execution  as  Railway  Co. 
aforesaid,  to  wit,  on  the  several  days  and  times  in  this  count  in  Biddulph. 
that  behalf  hereafter  mentioned,  the  several  calls  in  this  count  *•  *250  * 
hereafter  mentioned  were  respectively  made  by  the  directors  for  the 
time  being  of  the  said  Company,  according  to  the  said  Acts,  from 
the  several  subscribers  to,  and  proprietors  of,  the  said  undertaking 
for  the  time  being,  upon  and  in  respect  of  their  respective  shares  in 
the  said  undertaking,  the  same  calls  being  respectively,  at  the 
respective  times  of  making  the  same,  found  necessary  by  the  said 
directors,  and  being  respectively  then  necessary  for  defraying  the 
expenses  of  and  carrying  on  the  said  undertaking,  and  no  one  of 
the  said  calls  exceeding  10/.  a  share,  &c,  and  the  aggregate  amount 
of  the  same  calls,  and  all  other  calls  and  money  paid  for  or  in 
respect  of  the  said  shares,  not  exceeding  1002.  on  any  share,  which 
same  calls  respectively,  at  the  respective  times  of  making  the  same, 
respectively  were,  by  the  said  directors,  made  payable  before  the 
commencement  of  this  suit,  on  the  respective  days  in  this  count  in 
that  behalf  hereafter  mentioned ;  that  is  to  say,  one  call  of  81.  a 
share  made  on  the  5th  day  of  December,  a.d.  1837,  and  payable 
on  the  17th  of  January,  a.d.  1888,  (seven  other  calls  were  then 
specified  in  like  manner).  The  count  then  averred,  that  an  interval 
of  three  calendar  months  at  least  had  elapsed  between  the  respec- 
tive days  of  payment  of  the  calls  and  between  the  day  of  payment 
of  the  first  of  the  same  calls  and  the  day  of  payment  of  any  pre- 
ceding call,  and  of  the  insertion  in  the  newspapers  of  twenty-one 
days'  notice  in  respect  of  each  of  the  calls,  specifying  the  days, 
times,  and  places  of  payment,  and  of  the  defendant's  liability  to 
pay  the  amount  of  the  calls,  viz.  2,2502.  Breach,  non-payment  of 
the  calls,  or  any  of  them,  or  any  part  thereof,  or  any  interest 
thereon,  whereby  and  by  virtue  of  the  said  first-mentioned  Act  an 
action  hath  accrued,  &c,  (as  in  the  first  count)  (l). 

*  *  *  *  * 

Pleas  :     *     *     4th,  to  the  first  count,  that  the  said  directors  did       [  25i  ] 
Dot  make  the  said  calls  nwdo  et  forma ;  5th,  to  the  first  count, 
that  notice  of  the  calls  in  the  said  first  count  mentioned  was 
not  duly  given  modo  et  forma;  6th  and  7th,  to  the  second  count 
traversing  the  making  of  the  calls  and  giving  of  the  notices,  as 

(1)  The  remaining  counts  and  the      are    immaterial    to    the    point    now 
first,  second,  third  and  eighth  pleas      reported. — A.  C. 
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Great       in  the  4th  and  5th  pleas  to  the  first  count.     *     *    At  the  trial 

England     before  Rolfe,  B.,  at  the  last  Summer  Assizes  for  the  county  of  Dur- 

RailwayCo.  hamj  it  appeared  (inter  alia)  that  on  the  10th  of  August,  1886,  the 

Biddulph.    directors  resolved  upon  a  call  of  81.  per  share ;  but  the  resolution, 

C  252  1        although  it  mentioned  the  period  within  which  the  call  was  to  be  paid, 

did  not  specify  any  place  where,  or  person  to  whom  payment  might 

be  made.    The  following  notice  was  afterwards  inserted  in  the  local 

newspapers,  according  to  the  directions  of  the  Act  of  Parliament : 

"  Great  North  of  England  Railway. 

"  Notice  is  hereby  given,  that  at  a  meeting  of  the  directors  of 

L  *263  ]       the  Great  North  of  England  Railway  Company,  *held  this  day, 

a  call  of  8/.  per  share  was  ordered  to  be  paid  to  the  treasurer 

of  the  Company,  at  the  Bank  of  Messrs.  Backhouse   &  Co.,  in 

Darlington,  on  or  before  Monday,  the  5th  of  September  next. 

"  (Signed,  by  order,)         Fred.  Newtian, 

"  Clerk  to  the  Company. 
"  Railway  Office,  High  Row, 

Darlington,  August  10th,  1886." 

Several  other  calls  were  made  subsequently.  At  the  trial,  it 
was  objected  for  the  defendant  that  the  plaintiffs  were  not  entitled  to 
recover  in  respect  of  the  first  call,  inasmuch  as  the  resolution  ordering 
it  to  be  paid  did  not  specify  the  place  where,  or  the  person  to  whom, 
the  call  was  to  be  paid.  The  learned  Judge  however  overruled  the 
objection,  and  a  verdict  was  found  for  the  plaintiffs  for  2,3251.,  which 
included  the  amount  of  the  first  call  as  well  as  of  the  others.  No 
objection  was  made  at  the  trial  that  the  notice,  inserted  in  the  papers, 
of  the  first  call,  was  not  shown  to  have  been  the  act  of  the  directors. 

In  the  early  part  of  this  Term,  nightman  obtained  a  rule  to  show 
cause  why  the  judgment  on  the  first  and  second  counts  should  not 
be  arrested,  or  why  the  verdict  should  not  be  set  aside  and  a  new 
trial  had,  unless  the  parties  should  agree  to  reduce  the  verdict  by 
the  amount  of  the  first  call ;  and  also  why  there  should  not  be  a 
new  trial  on  other  grounds. 

Cresswell,  Addison,  and  S.  Temple,  showed  cause : 

The  question  whether  the  verdict  ought  to  be  reduced  depends 
upon  this,  whether  the  call  was  properly  and  correctly  made.  The 
execution  by  the  defendant  of  the  deed  of  subscription  was  duly 
proved,  and  it  was  also  proved  that  notice  of  the  call  was  given 
by  an    advertisement    in    the    newspapers,  as  required    by   the 
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Act,  appointing  the  time  and  place  of  payment,  and  the  person  to       Great 
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whom  it  was  to  be  paid.     But  it  is  said,  that  the  original  resolu-      England 
tion  of  the  directors  was  invalid,  on  the  ground  that  it  did  not  Rai»-wayCo. 
specify  any  place  *where,  or  person  to  whom,  payment  was  to  be    Biddulph. 
made ;  and  the  question  therefore  is,  whether,  under  the  Act  of       [  *2°4 1 
Parliament  by  which  the  company  was  formed  (6  &  7  Will.  IV. 
c.  cv.)  the  plaintiffs  were  bound  to  prove  a  resolution  to  have  been 
made  in   terms  equally  specific  with   the  notice.     There  is  no 
necessity  for  the  resolution  to  appoint  the  place  where  the  call 
is  to  be  paid,  or  the  person  to  whom  it  is  to  be  paid ;  because  the 
notice  must  give  full  information  of  those  matters,  in  order  to 
enable  the  parties  liable  to  the  ealls  to  make  due  payment  of  them. 
Much  inconvenience  will  be  created  if  it  be  held  that  the  notice 
must  correspond,  in  all  its  terms,  with  the  resolution. 

(Aldbrson,  B. :  Suppose  a  resolution  were  to  specify  a  time  and 
place  of  payment,  and  the  notice  were  to  appoint  a  different  time 
and  place  ?) 

In  that  case  the  payment  must  be  according  to  the  notice.  The 
121st  section  of  the  Act  requires  that  twenty-one  days'  notice  of 
the  call  shall  be  given  by  advertisement  in  the  newspapers,  and 
the  money  called  for  is  to  be  paid  "  to  such  persons,  at  such  times 
and  places,  and  in  such  manner  as  in  the  said  notice  shall  be 
appointed."  The  notice  of  the  call  in  question  did  appoint  the 
persons,  time,  and  place,  according  to  that  provision,  and  gave 
every  necessary  information  to  the  shareholders.  That  was  the 
object  which  the  Act  contemplated,  but  it  did  not  require  that  the 
place  of  payment  should  be  named  in  the  resolution  by  which  the 
call  is  directed  to  be  paid ;  that  may  form  the  subject  of  a  sub- 
sequent resolution.  *  *  This  notice,  therefore,  must  *be  taken,  [  **55  ] 
in  the  absence  of  any  proof  to  the  contrary,  to  be  a  notice  given 
by  the  directors.  The  restriction  with  respect  to  calls  applies  only 
to  the  amount  and  the  time  of  payment,  and  there  is  no  further 
restriction  as  to  the  form  or  contents  of  the  resolution.  Every 
subscriber,  though  not  registered,  is  a  proprietor  of  shares  within 
the  meaning  of  the  Act,  as  far  as  respects  the  liability  for  calls, 
and  if  that  be  so,  then  the  123rd  section,  which  enacts,  that 
evidence  that  "  the  call  was  in  fact  made,  and  that  such  notice 
was  given  as  is  directed  by  this  Act/'  shall  be  sufficient,  shows  that 
a  resolution  to  make  a  call,  aimpliciter,  is  good.  The  objection, 
therefore,  to  the  first  call  ought  not  to  prevail. 

r.r. — vol..  lvi.  45 
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Gbeat  Then,  as  to  the  motion  in  arrest  of  judgment  (i).     *     *     * 

North  of 

Railway  Co,  W.  H.  Watson,  (with  whom  was  Wightman),  contra: 

Biddulph,  First,  with  respect  to  the  amount  of  the  first- call.  *  *  The 
[  257  ]  119th  section  must  be  read  with  the  121st;  and,  if  that  is  done,  it 
will  clearly  appear  that  the  place  of  payment  is  to  be  fixed  upon 
at  the  time  of  making  the  call.  By  section  119  the  subscribers  are 
expressly  required  to  pay  the  calls  "  at  such  times  and,  at  such 
places,  and  to  such  persons,  as  shall  be  directed  by  the  said 
directors."  *  And,  upon  looking  to  the  former  part  of  that  section, 
it  will  be  found  that  the  said  "  directors  "  are  the  directors  making 
the  call.  The  notice  directed  to  be  given  by  the  121st  section, 
is  to  be  a  mere  copy  of  the  resolution,  and  the  words,  "notice  of 
every  such  call,"  refer  to  the  words  of  the  119th  section.  The 
notice  must  specify  the  time,  place  and  person,  and,  if  it  omit 
either,  it  is  bad.  The  notice  is  to  be  given  by  the  secretary ;  but  the 
authority  to  appoint  the  place  of  payment  is  confined  to  the  directors. 

(Alderson,  B. :  A  notice  given  by  the  secretary  without  the 
authority  of  the  directors,  would  be  bad  altogether.  The  objection, 
that  the  notice  was  not  given  by  the  authority  of  the  directors, 
was  not  taken  at  the  trial.) 

The  Company  ought  to  have  proved  that  they  directed  the  terms 
of  the  notice. 

(Pabkb,  B. :  No :  that  must  be  assumed  now.)     *     *     * 

[  261  ]       Parke,  B. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  The  first 
point,  as  to  the  reduction  of  the  verdict  by  the  amount  of  the  first 
call,  depends  upon  the  question,  whether  that  call  was  correctly 
made;  and  the  objection  is,  that  the  resolution  of  the  directors 
making  the  call,  although  it  makes  it  payable  within  a  limited 
time,  does  nbt  state  the  place  at  which,  or  person  to  whom, 
it  is  to  be  paid.  The  advertisement,  however,  which  is  published 
in  the  newspapers,  does  state  both  the  place  where,  and  the  person 
to  whom,  the  money  is  to  be  paid,  and  in  other  respects  follows 
[  *262  j  the  requisitions  of  the  121st  ^section.  As  the  objection,  that  there 
was  no  distinct  proof  of  the  publication  of  the  notice  being  the  act 
of  the  directors,  was  not  taken  at  the  trial,  we  must  assume  it  to 

(1)  The  argument  on  this  point,  and  the  portion  of  the  judgment  which  deals 
with  it,  is  omitted. — A.  C. 


r__ 
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have  been  their  act ;  and  the  question  then  is,  whether,  in  addition       Great 

North  op 
to  the  specification  of  the  place  of  payment  in  the  notice,  it  is     England 

necessary  that  the  place  should  be  specified  also  in  the  resolution  Rail^ayCo- 
for  the  call.  By  the  121st  section,  the  directors  are  empowered  biddglph. 
to  make  such  calls  for  money,  &c.  as  they  from  time  to  time  shall 
find  necessary ;  and  it  is  enacted,  that  the  aggregate  amount  of 
calls  shall  not  exceed  100/.,  and  that  no  call  shall  exceed  the  sum 
of  10/.  upon  each  share ;  and  an  interval  of  three  calendar  months 
is  to  elapse  between  the  days  of  payment  of  each  call.  Now  there 
is  not  one  word  in  this  enactment  requiring  that  the  place  of  pay- 
ment, or  person  to  whom  payment  is  to  be  made,  shall  be  named 
at  the  making  of  the  call.  That  section  then  proceeds  to  provide, 
that  twenty-one  days*  notice  shall  be  given  of  every  call,  by 
advertisement  in  certain  newspapers  therein  mentioned,  and  enacts 
that  all  money  so  called  for  shall  be  paid  to  such  persons,  and  at 
such  times  and  places,  as  in  the  said  notice  shall  be  appointed.  The 
notice,  therefore,  must  contain  those  requisites.  In  this  instance 
the  notice  does  state  the  time  and  place  of  payment,  and  in  other 
respects  complies  with  the  Act  of  Parliament.  Assuming  the 
resolution,  therefore,  to  be  the  act  of  the  directors,  I  think  that  the 
call  in  question  was  properly  made  (l).     *     *     * 

Aldbrson,  B.,  Gurnby,  B.,  and  Rolfb,  B.,  concurred.  [  268  ] 

Rule  discliarged. 


WALLACE  and  Two  Others  v.  KELSALL  («).  ***• 

(7  Meeson  &  Webby,  264—274 ;  S.  C.  10  L.  J.  Ex.  12 ;  8  D.  P.  C.  841 ;  4  Jur.        ^f1'  °f 

1064.)  PUa9' 


To  an  action  by  three  plaintiffs  for  a  joint  demand,  the  defendant  pleaded 
an  accord  and  satisfaction  with  one  of  the  plaintiffs,  by  a  part  payment  in 
cash  and  a  set- off  of  a  debt  due  from  that  one  to  the  defendant :  Held, 
that  the  plea  was  good,  without  alleging  any  authority  from  the  other  two 
plaintiffs  to  make  the  settlement. 

Debt  demanding  264/.,  that  is  to  say,  88/.  for  goods  sold  and 
delivered,  882.  for  work  and  materials,  and  88/.  for  money  due  on 
an  account  stated. 

Pleas.  1st,  except  as  to  88/.,  parcel  &c,  nunquam  indebitatus. 
2nd,  as  to  the  said  sum  of  88/.,  parcel  as  aforesaid,  the  defendant 

(1)  The  remainder  of  the  judgment,  (2)  Approved    in    Steed*    v.    Steeds 

which  deals  with  the  motion  in  arrest      (1889)    22    Q.   B.    D.    537,    541,    58 
of  judgment,  is  omitted. — A.  C.  L.  J.  Q.  B.  302. — A.  C. 

45 — 2 


[  264  1 


708  1840.    EX.     7  MEE.  &  W.  264—265.  [b.r. 

Wallace     says,  that  the  plaintiffs  ought  not  further  to  maintain  their  afore- 
K  els  all.      s&id  action  thereof  against  him ;  because  he  says,  that,  before  and 
at  the  time  of  the  satisfaction  and  discharge  hereinafter  mentioned, 
the  plaintiff  Andrew  Wallace  was  indebted  to  the  defendant  in  the 
sum  of  751.,  and  that  before  and  at  the  time  of  the  satisfaction  and 
discharge  hereinafter  mentioned  the  defendant  was  indebted  to  the 
plaintiffs  in  the  sum  of  88/.,  parcel  as  aforesaid,  and  to  the  said 
plaintiff  Andrew  Wallace  in  the  sum  of  44/. ;  for  the  recovery  of  which 
said  sum  of  44/.,  amongst  other  things,  the  said  plaintiff  Andrew 
Wallace,  before  the  said  discharge  and  satisfaction,  to  wit,  on  the 
1st  day  of  March,  1840,  commenced  an  action  of  debt  in  the  Court 
of  our  Lady  the  Queen,  before  the  Barons  of  her  Exchequer  at 
Westminster,  which  said  action  before  and  at  the  time  of  the  said 
discharge  and  satisfaction  was  still  pending.     And  the  defendant 
further  says,  that  he  the  defendant,  so  being  indebted  in  the  said 
sum  of  88/.  and  44/.,  amounting  together  to  the  sum  of  188/.,  and 
the  said  plaintiff  Andrew  Wallace  being  so  indebted  in  the  said 
sum  of  75/.,  he,  the  defendant,  after  the  commencement  of  this 
suit,  to  wit,  on  the  81st  day  of  March,  1840,  set-off  and  allowed  to 
the  plaintiff  Andrew  Wallace  the  said  sum  of  75/.  so  due  to  the 
defendant,  against  the  sum  of  75/.,  parcel  of  the  said  sum  of  182/., 
[  *265  ]       and  then  paid  to  the  said  Andrew  Wallace  *the  sum  of  57/.,  and 
then  delivered  to  the  said  Andrew  Wallace  a  piece  of  flannel  of 
great  value,  to  wit,  of  the  value  of  2/.  6d.  in  full  satisfaction  and 
discharge  of  the  said  debts  of  88/.  and  44/.,  and  of  all  damages  by  the 
plaintiffs,  and  by  the  said  plaintiff  Andrew  Wallace,  sustained,  either 
jointly  or  solely,  by  reason  of  the  detention  of  the  said  sums  of  88/.  and 
44/.  respectively,  and  of  the  costs  and  charges  of  the  plaintiffs  by 
them  in  and  about  their  suit  in  this  action,  so  far  as  the  same 
relate  to  the  said  sum  of  88/.,  parcel  as  aforesaid,  in  that  behalf 
expended,  and  of  the  costs  and  charges  of  the  said  plaintiff  Andrew 
Wallace  by  him  about  his  suit  in  the  said  other  action,  so  far  as 
the  same  relates  to  the  said  sum  of  44/.  in  that  behalf  expended, 
and  in  full  satisfaction  and  discharge  of  the  said  debt  of  75/.  so 
due  to  the  defendant,  and  of  all  damages  by  the  defendant  sustained 
by  reason  of  the  non-payment  thereof;   which  said  set-off  and 
allowance,   payment,  and  delivery  of   the   said  piece   of  flannel, 
the  said  plaintiff  Andrew  Wallace  then  agreed  to,  accepted,  and 
received  in  full  satisfaction  and  discharge  of  all  the  said  debts, 
damages,  and  costs,  in  satisfaction  and  discharge  whereof  they  were 
so  made  by  the  defendant  as  aforesaid.     Verification. 
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Special  demurrer  to  the  second  plea,  on  the  ground  that  it  did  Wallace 
not  state  any  agreement  between  the  other  plaintiffs  and  Wallace  kelsall. 
that  the  set-off  should  be  allowed,  or  any  authority  to  him  to  receive 
the  debt  due  to  the  three,  or  in  any  way  to  settle  it ;  and  that  the 
accord  and  satisfaction  alleged  was  insufficient,  inasmuch  as  the 
set-off  of  mutual,  private,  and  separate  debts  between  the  defendant 
and  Wallace  could  be  no  satisfaction  of  any  part  of  the  debt  due 
to  the  plaintiffs  jointly,  without  their  request  or  concurrence.  The 
defendant's  points,  as  marked  for  argument,  were,  that  one  of 
several  joint  creditors  acting  bond  fide,  which  is  to  be  presumed, 
may  discharge  the  debtor ;  that  no  actual  authority  from  the  others 
is  *required ;  that  if  it  were,  the  want  of  it  should  be  alleged  by  [  *2(56  ] 
the  plaintiffs,  as  it  is  a  matter  within  their  knowledge  rather  than 
the  defendant's ;  and  that  if  one  of  several  plaintiffs  is  satisfied, 
the  others  cannot  recover,  because  they  cannot  do  so  without 
joining  the  one,  and  he  is  barred. 

Hogginsy  in   support    of    the   demurrer    [  cited   Henderson  v. 
Wild  (l),  Com.  Dig.  Accord  (B.  4),  Evans  v.  Prosser  (2)] . 

Cowling,  in  support  of  the  plea  [cited  Ruddock's  case  (3),  [  267  J 
Richmond  v.  Heapy(4)t  Sparrow  v.  Chisman  (5),  Jones  v.  Yates  (6), 
Longman  v.  Pole  (7),  Bristow  v.  Eastman  (8),  Fitch  v.  Sutton  (9), 
Smith  v.  Jameson  (10),  Cann  v.  Reid  (n),  Skaife  v.  Jackson  (12),  Farrar 
v.  Hutchinson  (is),  Bayley  on  Bills,  5th  edit.,  847,  and  Fitzh.  N.  B. 
138,  note  (a)  J . 

Hoggins,  in  reply  [cited  Kinnerley  v.  Hossack  (u)].  r  271  ] 

Lord  Abinobr,  C.  B. :  [  272  ] 

I  am  of  opinion  that  this  plea  is  good ;  and  that,  as  it  is  com- 
petent for  one  of  three  joint  plaintiffs  to  release  a  joint  debt,  it  is 
competent  to  one  of  three  joint  plaintiffs  to  settle  the  action,  so  as 
to  protect  himself  from  being  obliged  to  sue.  The  case  that  might 
be  suggested  has  been  properly  put  in  argument.     Suppose,  after 

(1)  2  Camp.  561.  (8)  5  B.  B.  728  (1  Esp.  172 ;  Peake, 

(2)  3  T.  B.  186.  223). 

(3)  6  Co.  Bep.  25  a,  b.  (9)  5  East,  230. 

(4)  1  Stark.  N.  P.  C.  202.  (10)  1  Esp.  114. 

(5)  32  R.  R.  664  (9  B.  &  C.  241 ;  4  (11)  3  Atk.  695. 
Man.  &  Ry.  206).  (12)  3  B.  &  C.  421. 

(6)  33  R.  R.  255  (9  B.  &  C.  532;  4  (la)  1  P.  &  D.437;  9  Ad.  &Ei.  641. 
Man.  &  By.  613).  (14)  2  Taunt.  170. 

(7)  Moo.  &  Mai.  223, 
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Wallace  this  accord  and  satisfaction,  two  of  the  plaintiffs  were  to  die,  and 
Kelball.  the  only  person  surviving  were  the  person  who  gave  the  accord 
and  satisfaction,  it  is  quite  plain,  in  tbat  case,  that  he  could  not 
have  sued  for  this  debt.  If  it  is  not  illegal,  the  accord  and  satis- 
faction operates  as  a  release  by  him ;  and  if  it  is  a  release  by 
him,  that  is  sufficient.  This  is  an  accord  and  satisfaction  by  one, 
and  no  fraud  is  suggested,  nor  can  it  be  presumed:  we  have  just 
as  much  right  to  presume  that  the  other  parties  authorized  him 
to  settle  the  action,  as  that  the  settlement  was  fraudulent.  If 
any  question  of  fraud  were  to  arise,  so  as  to  do  away  with  this 
transaction,  it  ought  to  be  put  upon  the  record,  so  that  we  might 
see  the  .effect  of  it.  Upon  this  case  as  it  stands,  it  appears  to  me 
to  be  a  clear  case  of  accord  and  satisfaction ;  it  is  a  payment  of  the 
debt  by  this  defendant  to  that  one  party,  who  has  agreed  to  accept 
it,  and  no  longer  to  go  on  with  the  action. 

r  273  ]       Parke,  B. : 

I  entirely  concur  in  opinion  with  my  Lord  Chief  Baron,  that  this 
is  a  good  plea.  It  is  pleaded  in  bar  to  the  further  maintenance  of 
this  action,  and  if  it  is  a  good  accord  and  satisfaction,  it  may  be 
so  pleaded.  The  question  is,  whether  it  is  a  good  accord  and 
satisfaction.  There  was  another  action  for  a  separate  demand. 
There  was  a  sum  of  money  due  from  the  defendant  to  one  of  the 
plaintiffs,  and  there  was  a  sum  of  money  due  from  that  plaintiff 
to  the  defendant.  A  settlement  of  accounts  took  place :  the  one 
plaintiff  to  whom  a  certain  debt  was  due  agreed  that  the  one  debt 
should  be  set  off  against  the  other,  and  so  the  balance  was  paid. 
If  that  transaction  be  free  from  fraud,  (and  I  do  not  see  that  the 
record  imputes  fraud  to  any  one),  it  is  distinctly  agreed  that  there 
should  be  accord  and  satisfaction  between  the  plaintiffs  jointly  and 
the  defendant.  In  the  case  referred  to  of  Jones  v.  Yatti,  the 
principle  of  the  decision  is,  that  if  one  of  the  plaintiffs  is  barred, 
he  cannot  recover  by  joining  other  plaintiffs  in  an  action  to  undo 
his  own  act.  In  this  case,  no  doubt,  the  plaintiff  Wallace,  who  has 
made  this  agreement,  is  barred  by  his  own  agreement  to  set  off  one 
debt  against  the  other ;  and  he  cannot  undo  the  transaction  by 
joining  the  other  two  plaintiffs  with  him  for  that  purpose.  I  am 
of  opinion,  therefore,  that  this  is  a  good  plea,  supposing  there  was 
no  fraud,  and  there  is  no  imputation  of  any.  We  cannot  assume 
that  there  was  any  fraud,  unless  it  be  alleged  in  the  pleadings : 
and  when  the  question  arises  whether  the  fact  of  fraud  would  make 
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any  difference,  I  apprehend  the  same  answer  may  be  given  as  was 
used  in  the  case  of  Jones  v.  Yates,  that  a  person  cannot  be  allowed, 
as  a  plaintiff  in  a  court  of  law,  to  rescind  his  own  act  by  joining 
his  co-partners  with  him.  The  cases  of  Skaife  v.  Jackson  and  Farrar 
v.  Hutchinson  steer  clear  of  that  point,  and  are  plainly  distinguish- 
able ;  they  were  decided  on  the  ground  that  a  receipt  given  for 
money  is  not  conclusive,  and  that  a  plaintiff  may,  notwithstanding, 
show  that  the  *money  has  not  in  fact  been  paid.  It  is  unnecessary 
for  us  to  give  an  opinion  on  the  case  of  fraud,  because  that  is  not 
presumed  ;  and  this  case  is  decided  simply  on  the  ground,  that  one 
of  the  parties  has  received  satisfaction  for  a  joint  demand  due  to 
himself  and  others,  which  puts  an  end  to  such  joint  demand,  and 
that  he  cannot  afterwards,  by  joining  the  other  parties  with  him 
as  plaintiffs,  recover  that  debt. 


Wallace 
Kklsall. 


C  '274  ] 


Gurney,  B.,  concurred. 

Rolfe,  B. : 

I  am  of  the  same  opinion.     Were  we  to  decide  otherwise,  it  is 

plain  it  might  lead  to  this  absurdity,  that  supposing  the  plaintiff 

Wallace  to  have  received  a  full  discharge  of  the  debt;  yet  he  might, 

if  he  survived  the  other  parties,  recover   the   whole  of  it  over 

again. 

Judgment  for  the  defendant. 


SCARFE  v.   HALLIFAX,   Esq. 

(7  Meeson  &  Welsby,  288—291 ;  S.  0.  10  L.  J.  Ex.  332.) 

The  sheriff  seized  goods  in  the  possession  of  S.,  to  satisfy  &  fi.fa.  issued 
against  him  upon  a  judgment  of  nonsuit  for  67/.  S.  had  previously  con- 
veyed all  his  estates  and  effects  to  H.  by  a  deed  whioh  it  was  contended 
was  fraudulent  and  void  against  creditors :  and  H.  gave  notice  to  the 
sheriffs  officer  not  to  sell,  and  demanded  the  goods.  The  officer  refused  to 
deliver  them  except  on  payment  of  97/.,  (the  additional  30/.  being  claimed 
for  poundage,  expenses,  &c.)  which  the  person  sent  by  H.  to  demand  the 
goods  paid  under  protest  The  sheriff,  being  ruled  to  return  the  writ, 
returned  that  he  had  levied  of  the  goods  and  chattels  of  the  plaintiff  S.  the 
sum  of  67/.  In  an  action  for  money  had  and  received,  brought  by  S. 
against  the  sheriff  to  recover  back  the  30/. :  Held,  that  it  was  not  necessary 
to  prove  a  tender  of  the  67/. 

Held,  also,  that  a  letter  from  the  under-sheriff  to  the  officer  in  possession 
directing  him  to  demand  only  the  67/.,  if  S.  came  to  pay  the  amount  of  the 
execution,  was  not  admissible  in  evidence  on  behalf  of  the  defendants. 

Held,  however,  that  it  was  a  question  for  the  jury,  and  ought  to  Lave 


1840. 

Erch.  of 
Pleat. 
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Scarfe  been  left  to  them,  whether  the  money  paid  to  redeem  the  goods  was  the 

*•  money  of  S.  or  not,  and  that  if  it  was  not,  he  was  not  entitled  to  recover : 

H  ALU  fax.  an(j  ij^j.  ^e  ghepjff  was  no^  estopped  by  his  return  to  say  that  the  excess 

beyond  the  67/.  was  not  the  money  of  S. 

Debt  for  money  had  and  received.  Plea,  nunquam  indebitatus. 
At  the  trial  before  Yaughan,  J.,  at  the  Norfolk  Summer  Assizes, 
1889,  it  appeared  that  one  Morgan,  having  obtained  a  judgment  of 
nonsuit  against  the  present  plaintiff  (l)  for  67/.  lis.  6d.,  had  issued 
a  writ  of  JieH  facias  upon  that  judgment,  directed  to  the  defendant, 
the  sheriff  of  Suffolk.  The  defendant  having  seized  the  goods  in 
the  plaintiff's  house,  claimed  to  retain  them  until  the  sum  of 
97/.  18s.,  viz.  67/.  lis.  6rf.  for  the  debt  and  costs,  and  80/.  Is.  6rf.  for 
poundage,  expenses,  &c,  should  be  paid  to  him  by  the  plaintiff. 
Before  the  execution  issued,  the  plaintiff  had  conveyed  all  his 
estate  and  effects  by  deed  to  two  persons  named  Hayward  and 
L  *289  ]  Insby,  which  conveyance  *the  defendant  contended  to  be  fraudulent 
and  void  as  against  creditors ;  and  Hayward  and  Insby  gave  notice 
to  the  sheriff's  officer  not  to  sell,  and  sent  to  him  a  person  of  the 
name  of  Woods,  who  demanded  the  goods,  and  on  his  refusal  to 
deliver  them  without  payment  of  the  whole  sum  of  97/.  13s.,  paid 
that  amount  under  protest,  and  took  a  receipt  as  for  a  payment  by 
Hayward.  The  plaintiff  afterwards  ruled  the  sheriff  to  return  the 
fieri  facias,  and  he  returned  that  he  had  levied  of  the  goods  and 
chattels  of  the  plaintiff,  Scarfe,  67/.  lis.  6rf.  The  defendant 
offered  in  evidence  a  letter  from  the  under-sheriff  to  the  officer, 
instructing  him  not  to  demand  the  greater  sum,  if  the  plaintiff 
came  to  pay  the  amount  of  the  execution,  but  the  less  only.  This 
letter  was  rejected.  For  the  defendant,  several  objections  were 
made  to  the  plaintiff's  right  to  recover.  First,  that  the  action 
could  not  be  maintained  without  proof  of  a  tender  to  the  defendant 
of  the  precise  sum  due  from  the  plaintiff.  The  learned  Judge  over- 
ruled this  objection,  being  of  opinion  that  an  action  would  lie  for 
the  excess,  which  the  sheriff  had  no  right  to  claim,  and  could  not 
therefore  retain,  and  that  it  would  lie  without  any  proof  of  tender 
of  the  sum  actually  due;  but  he  reserved  to  the  defendant's  counsel 
leave  to  move  to  enter  a  nonsuit  on  this  objection.  Secondly,  it 
was  contended  that  the  money  was  not  the  plaintiff's,  but  that  of 
his  assignees  :  thirdly,  that  if  it  was  the  plaintiff's  money,  it  could 
not  be  recovered,  because  the  goods  were  not  his :  a  payment  by 
one  to  redeem  the  goods  of  another  was  not  a  payment  under 

(1)  See  Scarfe  v.  Morgan,  51  E.  E.  568  (4  M.  &  W.  270). 
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duress,  but  voluntary.     This  last  objection  the  learned  Judge  over-       Scarfe 
ruled.     On  the  case  going  to  the  jury,  his  Lordship  was  requested    hallifax. 
to  leave  to  them  the  question  whether  the  money  was  the  plaintiff's 
or  not,  but  he  declined  to  do  so,  and  the  plaintiff  had  a  verdict  for 
302.  1«.  Gd.    In  the  following  Michaelmas  Term, 

Byles  moved,  pursuant  to  the  leave  reserved,  to  enter  a  *non-       [  *290  ] 
suit,  or  for  a  new  trial,  and  renewed  the  objections  taken  at 
the  trial: 

First,  the  plaintiff  ought  either  to  have  proved  a  tender  of  the 
sum  really  due,  or  to  have  shown  that  a  tender  was  dispensed  with. 
In  Astley  v.  Reynolds  (l),  which  was  an  action  of  a  similar  nature, 
a  tender  was  proved  ;  so  it  was  also  in  Leake  v.  Piyott  (2).  Suppose 
this  had  been  an  action  of  trover  for  the  goods :  the  plaintiff  could 
not  have  recovered  without  proving  a  tender  of  the  debt.  There 
being,  then,  no  evidence  of  a  tender,  or  of  a  dispensation  with  it* 
there  was  no  evidenci  to  go  to  the  jury  of  any  extortion  :  and  this 
action, though  not  founded  expressly  upon  the  stat.  1  Vict.  c.  55  (3),  is 
in  effect  an  action  for  extortion. 

(Parke,  B. :  The  money  was  paid  to  redeem  the  goods,  and  so 
under  a  species  of  duress.  Whosesoever  money  it  was,  he  was 
entitled  to  recover  the  surplus  beyond  the  sum  really  due.  If  they 
were  Scarfe's  goods,  the  circumstances  under  which  they  were  seized 
and  retained  are  sufficient  to  constitute  extortion  from  him.  The 
sheriff  had  no  right  to  hold  the  goods  as  against  any  body,  except 
for  the  amount  of  the  levy.) 

Secondly,  the  letter  from  the  under-sheriff  ought  to  have  been 
received  in  evidence,  to  show  the  real  nature  of  the  instructions 
under  which  he  made  the  levy. 

(Parke,  B. :  The  officer  represented  the  sheriff  for  all  purposes 
relative  to  the  execution  of  the  writ,  and  the  sheriff  was  responsible 
for  him,  whether  he  disobeyed  his  instructions  or  not.) 

Thirdly,  the  question  whether  the  money  or  the  goods  were  the 
plaintiff's  or  not,  ought  to  have  been  left  to  the  jury.  The  founda- 
tion of  his  claim  is,  that  the  defendant  would  not  give  up  the  goods 
until  he,  the  plaintiff,  had  paid  out  of  his  own  money  an  illegal 

(1)  2  Stra.  915.  1887  (50  &  51  Vict.  c.  55),  s.  39,  and 

(2)  Selw.  N.  P.  87.  Sch. :  see  now  ibid.  s.  29.— A.  C. 

(3)  Bepealed  by  the    Sheriffs  Act, 
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Scarfe      claim.    Neither  can  the  plaintiff  sue  in  respect  of  duress  exercised 


V. 


Hallikax.    upon  another  man's  goods. 

Upon  the  last  point  only  a  rule  was  granted ;  against  which,  in 
the  following  Hilary  Term, 

[  291  ]  Bigg**  Andrews  and  Gunning  showed  cause,  and  contended, 

first,  that  the  learned  Judge  did  substantially  leave  the  question  to 
the  jury  whether  the  money  was  the  plaintiff's;  and  secondly,  that 
if  it  was  the  plaintiff's  money,  it  was  paid  under  duress  of  his 
goods,  for  the  defendant  by  his  return  was  estopped  to  say  that 
the  goods  seized  were  not  those  of  the  plaintiff. 

Per  Curiam: 

As  to  the  first  point,  we  have  referred  to  the  report  of  the  learned 

Judge,  and  we  are  not  satisfied  that  the  question  was  properly  left 

to  the  jury :   and  if  the  money  was  not  the  plaintiff's,  and  the 

goods   had   been  fraudulently  assigned  to  defraud  the  creditors, 

they  were  the  goods  of  the  assignees  as  against  the  plaintiff,  and 

all  the  world  except  creditors,  and  consequently  the  payment  was 

not  made  under  duress  of  his  goods.     The  sheriff  is  not  estopped 

by  the  return,  for  it  affirms  only  that,  to  the  extent  of  the  levy,  it 

had  been  made  on  the  plaintiff's  goods ;  and  that  is  perfectly  true, 

for,  notwithstanding  the  assignment,  they  were  (assuming  it  to 

have  been  fraudulent)  for  the  purposes  of  the  execution,  and   to 

that  extent,  the  goods  of  the  plaintiff:  but  beyond  that,  they  were 

the   goods  of  the  assignees,   and   the    sheriff   is  not,  therefore, 

estopped  to  contend  that  they  were  so.     The  rule  must  be  absolute 

for  a  new  trial.  „  ,     ,     ,  .  ,.     , 

Mule  absolute  accordingly. 


1840. 

Erch.  of 
Pleas. 
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DOE  d.  JEARRAD   v.   BANNISTER  and  Another. 

(7  Meeson  &  Welsby,  292—299 ;  S.  C.  10  L.  J.  Ex.  33.) 

A  testator,  by  his  will,  devised  as  follows:  "I  give  my  bouse,  gardens, 
&c,  at  G. ,  to  Mrs.  S.  S.,  and  her  heirs,  if  she  has  any  child;  if  not,  then, 
after  the  decease  of  herself  and  her  husband,  Mr.  R.  S.,  I  give  it  to  F.  M. 
and  her  heirs."  S.  8.  had  a  child,  who  was  living  at  the  date  of  the  will, 
but  who  died  four  days  after  the  date  of  it,  in  the  lifetime  of  the  testator : 
Held,  that  S.  S.  took  an  estate  tail ;  and  that  upon  her  death  without  heirs 
of  her  body,  the  property  passed  to  F.  M. 

This  was  an  action  of  ejectment,  brought  by  the  lessor  of  the 
plaintiff  against  the  defendants,  to  recover  the  possession  of  a  house 
and  premises  at  Gittesham,  in  the  county  of  Devon, 
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The  defendants  having  entered  into  the  usual  consent  rule  to       DoEd. 
confess  lease,  entry,  and  ouster,  and  pleaded  "  not  guilty/'  with  a  ^ 

view  to  obtain  the  opinion  of  the  Court  on  the  point  at  issue,  the    Bannister. 
parties,  under  the  order  of  Parke,  B,,  stated  the  following  case : 

The  lessor  of  the  plaintiff  is  a  gentleman  residing  at  Cheltenham, 
in  the  county  of  Gloucester,  and  claims  to  be  entitled  to  the  pro- 
perty in  question  as  tenant  by  the  curtesy,  in  right  of  his  late 
wife  Frances  Jearrad,  deceased,  formerly  Frances  Macdonald, 
hereinafter  mentioned.  Nicholas  Pridice,  late  of  Honiton,  in  the 
county  of  Devon,  made  his  last  will  and  testament,  executed  and 
attested  in  the  manner  then  required  by  law  for  devising  freehold 
estates,  of  which  the  following  is  a  copy :  "  In  the  name  of  God, 
amen.  I,  Nicholas  Pridice,  of  Honiton,  in  the  county  of  Devon, 
do  give  and  bequeath  unto  my  niece's  daughter,  Frances  Mac- 
donald, as  under :  first,  I  give  her  my  house  and  appurtenances 
thereunto  belonging,  situate  in  Gerrard  Street,  Soho,  London, 
which  now  Thomas  Fitzhenry,  Esq.,  lives  in,  freehold;  and  I 
likewise  give  her  my  two  houses  in  Featherstone  Buildings,  where 
now  Mr.  William  Somervill  lives,  No,  21,  and  Mrs.  Griffiths, 
No.  20,  near  Holborn,  for  a  term  of  years."  Then  came  other 
bequests  to  her,  after  which  he  bequeathed  at  follows :  "  I  likewise 
give  my  house,  gardens,  and  archers,  where  likes  Mrs.  Warren,  at 
Gittesham,  in  Devonshire,  to  Mrs.  Sarah  Smark,  and  has  heirs,  if 
she  *has  any  child ;  if  not,  after  the  decease  of  she  and  her  [  *293  ] 
husband,  Mr.  Bichard  Smark,  then  I  give  it  to  the  above  Frances 
Macdonald  and  her  heirs ;  and  I  do  hereby  make  and  constitute 
Mr.  Bichard  Smark  my  executor  of  this  my  last  will  and 
testament;  Frances  Macdonald  to  pay  him  102.  for  his  trouble. 
February  18th,  1808." 

The  testator  Nicholas  Pridice  died  in  the  month  of  December, 
1804,  without  altering  or  revoking  his  said  will.  At  the  date  of 
the  testator's  will,  and  from  thenceforth  to  the  time  of  his  death, 
he  was  seised  to  him  and  his  heirs  in  fee-simple  of  the  house  and 
premises  at  Gittesham,  devised  by  him  to  Sarah  Smark. 

Sarah  Smark  had  a  child  born  on  the  21st  day  of  November, 
1802,  but  which  died  on  the  22nd  day  of  February,  1808,  in  the 
lifetime  of  the  testator ;  and  on  the  27th  day  of  March,  1804,  she 
had  a  still-born  child. 

Mrs.  Smark's  husband  died  in  the  month  of  December,  1806,  in 
her  lifetime,  and  she  continued  in  possession  of  the  property  up  to 
the  time  of  her  decease,  on  the  12th  day  of  May,  1839,  having  by 
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Elliott  the  widow  caused  the  furniture  to  be  valued,  in  order  to  her  taking  out 

v  administration  to  L.,  which  she  afterwards  did.    In  1838,  the  furniture 

Kemp.  wag  g^  t>y  ^ne  defendant,  (who  had  married  another  daughter  of  L.)  with 

E.'s  concurrence.  In  1840,  (disputes  having  arisen  about  the  distribution 
of  the  proceeds),  E.  took  out  administration  to  her  mother :  Held,  that  £. 
could  not  maintain  trover  for  the  furniture,  without  having  taken  out 
administration  de  bom's  non  to  L. 

Trover  for  furniture,  &c.  Pleas,  first,  not  guilty  ;  secondly,  that 
[  *307  ]  the  female  plaintiff  was  not  possessed  as  of  *her  own  property,  as 
administratrix,  of  the  goods  and  chattels  in  the  declaration  men- 
tioned; on  which  issues  were  joined.  At  the  trial  before  Parke,  B., 
at  the  London  sittings  in  last  Trinity  Term,  the  facts  appeared  to 
be  as  follows  : 

The  intestate,  Mrs.  Lane,  was  the  mother  of  the  plaintiff  Mrs. 
Elliott,  and  also  of  the  defendant's  wife.  Mrs.  Lane's  husband 
died  in  1827,  and  on  his  death  she  removed  the  greater  part  of  his 
household  furniture  to  another  house,  in  which  she  resided  until  her 
death  with  her  daughter,  afterwards  Mrs.  Elliott,  and  continued 
to  use  the  furniture.  A  small  part  of  the  furniture,  for  which 
there  was  not  room  in  that  house,  was  at  the  same  time  sent  to 
the  defendant's  house.  In  October,  1829,  Mrs.  Lane  caused  the 
furniture  and  other  effects  of  her  late  husband  to  be  valued,  in 
order  to  her  taking  out  administration  to  him,  which  she  after- 
wards did.  Some  leasehold  property  of  his  was  subsequently  sold, 
but  it  did  not  appear  whether  the  proceeds  were  applied  to  the 
payment  of  hia  debts.  Mrs.  Lane  died  in  July,  1882.  In  1888, 
the  whole  of  the  furniture  was  sold  by  the  defendant's  order,  with 
Mrs.  Elliott's  concurrence :  but  some  disputes  arising  about  the 
distribution  of  the  proceeds,  Mrs.  Elliott,  in  the  year  1840,  took 
out  administration  to  her  mother,  and,  as  her  administratrix, 
brought  this  action  for  an  alleged  conversion  by  the  sale  of  the 
furniture  in  1888. 

Upon  this  state  of  facts,  the  learned  Judge  thought  the  plaintiffs 
were  not  entitled  to  recover,  but  that  administration  de  bonis  non 
should  have  been  taken  out  to  the  estate  of  Mr.  Lane.  For  the 
plaintiffs  it  was  contended,  first,  that  the  defendant,  who  was  a 
mere  wrong-doer,  could  not  dispute  the  title  of  Mrs.  Lane,  who 
had  been  for  several  years  in  actual  possession  of  the  furniture 
in  question,  or  of  the  plaintiff  as  her  representative ;  and  next, 
that  there  was  evidence  to  go  to  the  jury  that  Mrs.  Lane  had 
[  '308  ]  become  entitled  in  her  own  right  to  the  furniture.  *The  first 
point  was  reserved  for  the  opinion  of  the  Court,  and  it  was  agreed 
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that  the  question  upon  the  evidence  also,  instead  of  being  left  to      Elliott 
the  jury,  should  be  submitted  to  the  Court,  and  its  effect  deter-       kbmp. 
mined  by  them ;    and  a  verdict   was  thereupon   taken  for   the 
defendant  on  the  second  issue,  leave  being  reserved  to  the  plaintiff 
to  move  to  set  it  aside,  and  enter  a  verdict  for  the  plaintiff,  with 
501.  damages. 

Bompa8,  Serjt.,  having  obtained  a  rule  nisi  accordingly, 

Humfrey,  in  this  Term,  showed  cause,  and  contended,  that  it 
was  clear  upon  the  evidence  that  Mrs.  Lane  had  no  title,  except 
as  the  administratrix  of  her  husband,  to  whom  it  was  admitted 
that  the  furniture  originally  belonged ;  and  therefore  that  the 
plaintiffs  could  derive  no  title  from  her,  but  ought,  to  entitle  them 
to  the  possession,  to  have  obtained  administration  de  bonis  non  to 
the  effects  of  Mr.  Lane. 

The  Court  desired  to  hear 

Bompas,  Serjt.  and  Gurney,  in  support  of  the  rule : 

The  are  two  grounds,  one  of  law,  and  the  other  of  fact,  on 
which  the  plaintiffs  ought  to  recover.  First,  a  prima  facie  case 
was  proved  in  point  of  law,  to  which  there  was  no  answer  on 
the  part  of  the  defendant.  As  against  a  wrong-doer,  the  actual 
possessor  of  any  chattel  may  maintain  an  action  for  it.  Nay,  the 
mere  finder  of  it,  though  he  does  not  thereby  acquire  an  absolute 
property  or  ownership,  has  such  a  property  as  will  enable  him  to 
keep  it  against  all  but  the  rightful  owner,  and  consequently  may 
maintain  trover  :  Armory  v.  Delamorie  (l).  So,  possession  under  a 
general  bailment,  or  under  a  transfer  invalid  for  non-compliance 
with  a  statute,  is  sufficient  title  in  trover  against  a  stranger: 
Sutton  Vv  Buck  (2).  So  here,  the  proof  of  Mrs.  Lane's  having 
*been  in  possession  of  this  furniture  for  two  years  and  a  half,  is  [  *309  ] 
sufficient  evidence  of  title  in  her,  as  against  a  mere  wrong-doer. 

(Parke  :  But  here  the  wrong  is  done  to  no  particular  party 
in  actual  possession ;  the  goods  were  then  bona  vacantia ;  then  the 
question  is,  who  has  the  legal  right,  by  relation  to  the  grant  of 
administration.  What  defence  would  the  defendant  have  against 
the  party  who  should  afterwards  take  out  administration  de 
bonis  non  f) 

(1)  1  Stra.  505.  (2)  11  R.  B,  580  &  Taunt.  302). 
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Elliott      A  wrong-doer  may  be  answerable   to  more  than  one  party.    A 

Kemi\        person  may  be  liable  for  use  and  occupation  both  to  the  party  who 

put  him  into  possession,  and  also  to  the  paramount  rightful  owner. 

(Parke,  B. :  There  he  would  have  a  right  of  indemnity  against 
the  party  who  put  him  into  possession,  and  therefore  ultimately 
would  not  be  compelled  to  pay  twice  over.) 

Prima  facie,  they  were  the  goods  of  Mrs.  Lane  herself:  if  so, 
jmmd  facie,  they  belong  to  her  representative.  Then,  can  a  party, 
who  shows  by  evidence  no  right  whatever,  take  them  out  of  the 
possession  of  the  representative?  Crosskey  v.  Mills  (l).  *  * 
A  real  jus  tertii  must  be  shown,  not  a  mere  possibility  of  one. 
Suppose  a  party  is  in  possession  of  goods  as  bailee,  under  a 
[  *310  ]  responsibility  to  account  for  *them  to  the  real  owner,  cannot  he 
sue  a  wrong-doer  in  trover  ?  Now  the  responsibility  of  an  adminis- 
trator, according  to  his  bond  given  to  the  ordinary,  is  to  make 
a  true  inventory  of  the  goods  of  the  intestate ;  well  and  truly  to 
administer  them  according  to  law ;  to  make  a  just  and  true  account 
of  his  administration ;  and  to  deliver  and  pay  the  residue  as  the 
Judge  by  decree  or  sentence  shall  appoint.  He  is,  therefore,  a 
bailee  under  bond  to  distribute  according  to  law,  and  to  redeliver 
what  he  does  not  distribute.  Has  he  not  a  right  to  enforce 
possession  of  the  goods  which  he  is  so  to  account  for  and  redeliver? 

(Parke,  B. :  The  plaintiff  is  under  no  obligation  by  virtue  of 
the  bond  entered  into  by  Mrs.  Lane. 

Rolfe,  B. :  The  condition  of  the  bond  is,  not  that  the  party, 
his  executors,  administrators,  <fcc.,  shall  account,  but  only  that  the 
party  himself  shall  make  out  an  inventory  and  render  an  account.) 

Supposing  these  goods  to  have  been  part  of  the  estate  of  the 
husband,  yet  by  the  conversion  of  them  to  her  own  use,  the  widow 
committed  a  breach  of  the  bond,  for  which  her  estate  is  liable: 
In  the  goods  of  Hall  (2) ;  Archbishop  of  Canterbury  v.  Roberts  (3) : 
then  is  not  her  representative  entitled  to  the  possession  of  them, 
in  order  to  protect  herself  from  that  liability  ?  In  2  Saund.  47  a. 
it  is  said,  "  Where  an  executor  declares  (in  trover)  upon  the  posses- 
sion of  his  testator,  and  of  a  conversion  by  the  defendant  after 

(1)  1  Cr.  M.  &  R.  298.  (3)  1  Cr.  &  M.  690. 

(2)  1  Hagg.  Cons.  Rep.  130. 


vol.  lvt.1         1840.     EX.     7  MEE.  &  W.  S10— 312.  721 


his  death,  it  is  sufficient,  because  the  property  is  vested  in  the      Elliott 
executor,  and  that  draws  after  it  the  possession  in  law."     *     *     *         Kemp. 

Cur.  adv.  vult. 
On  a  subsequent  day  the  judgment  of  the  Court  was  delivered  by       t  311  J 

Parke,  B. : 

This  case  was  argued  a  few  days  ago,  on  showing  cause  against 
a  rule  nisi  to  enter  a  verdict  for  the  plaintiff. 

The  facts  were  these :  The  plaintiff,  Mrs.  Elliott,  was  the  adminis- 
tratrix of  her  late  mother  Mrs.  Lane,  who  was  also  the  mother 
of  the  defendant's  wife.  Mrs.  Lane's  husband  died  in  November, 
1827.  His  household  furniture  was  removed  after  his  death  by 
his  widow  to  another  house,  in  which  she  took  up  her  residence 
with  her  daughter  Mrs.  Elliott :  a  small  part,  for  which  there  was 
not  room  in  that  house,  was  sent  to  the  defendant's.  In  October, 
1829,  the  furniture  and  the  effects  of  Lane  were  valued  by  Mrs. 
Lane,  in  order  to  take  out  administration  to  her  husband,  which 
she  afterwards  did,  and  died  in  July,  1832.  The  furniture  at 
Mrs.  Lane's  was  used  by  her;  and  some  leaseholds  of  her  late 
husband's  were  sold,  but  whether  the  proceeds  were  applied  to  the 
payment  of  her  husband's  debts,  what  was  the  amount  of  these 
debts,  and  whether  Mrs.  Lane  had  any  funds  of  her  own  to  pay 
♦them  with,  did  not  appear.  After  the  death  of  Mrs.  Lane,  in  [  *312  ] 
1888,  the  furniture,  formerly  Lane's,  was  sold,  with  Mrs.  Elliott's 
concurrence,  by  order  of  the  defendant ;  and  some  dispute  having 
taken  place  about  the  proceeds  between  the  parties  entitled,  Mrs. 
Elliott,  in  1840,  took  out  administration  to  her  mother,  and  brought 
this  action  in  that  character  for  the  conversion,  which  took  place 
by  the  sale  in  1838. 

On  the  trial,  it  appeared  to  me  that  the  plaintiffs  were  not 
entitled  to  recover,  but  that  administration  de  bonis  non  should 
have  been  taken  out  of  the  estate  of  Mrs.  Lane.  My  brother 
Bompas  contended,  that  as  the  defendant  was  a  wrong-doer,  he 
could  not  dispute  the  title  of  Mrs.  Lane  and  the  administratrix. 
This  point  was  reserved.  He  also  contended,  that,  at  all  events, 
there  was  evidence  to  go  to  the  jury  that  Mrs.  Lane  had  become 
entitled  in  her  own  right  to  the  furniture  afterwards  sold.  I 
should  have  left  that  evidence  to  the  jury,  but  it  was  agreed  on 
both  sides,  that  it  should  be  submitted  to  the  Court  above,  and 
its  effect  determined  by  us,  as  well  as  the  point  of  law  which  was 
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Elliott  reserved.  On  the  motion  for  a  new  trial,  the  same  objections  were 
Kkmp.        made,  and  very  ably  argued. 

It  is  unnecessary,  in  this  case,  to  decide  the  question,  whether, 
in  an  action  of  trespass  or  trover  for  personal  property,  the 
simple  fact  of  possession,  which  is  unquestionably  evidence  of  title, 
is  conclusive  evidence,  and  constitutes  a  complete  title,  in  all 
cases,  against  a  defendant  who  is  a  mere  wrong-doer,  as  it 
does  in  actions  of  trespass  to  real  property,  and  in  those  actions 
for  injuries  to  personal  chattels,  in  which  the  plaintiff  had  a 
special  property  in  such  chattels;  for  in  the  present  case  the 
plaintiffs  were  not  in  possession  of  the  chattels,  the  subject  of 
this  suit,  at  the  time  of  the  conversion ;  and  the  only  way  in 
which  this  action  can  be  supported,  is  by  virtue  of  the  relation 
which  takes  place  by  law  to  the  death  of  the  deceased,  in 
[  *3i3  ]  #favour  of  his  personal  representative,  in  all  cases  of  intermediate 
injury  to  his  chattels.  But  the  title  of  the  plaintiff  as  personal 
representative  of  Mrs.  Lane,  relates  back  to  her  death,  with 
respect  to  these  chattels  only  which  were  her  own,  and  which 
vest  in  her  administrator  ;  and  the  simple  question  then  is,  whether 
the  chattels  in  question  were  her  own  property.  If  they  were  not, 
the  plaintiffs  have  no  title  whatever  to  them,  and  cannot  maintain 
this  action. 

It  was  ingeniously  contended,  that,  even  admitting  that  the 
effects  were  not  Mrs.  Lane's  own,  still  the  administration  bond, 
into  which  Mrs.  Lane  no  doubt  entered,  gave  a  sort  of  custody  or 
special  property  in  her  husband's  effects  unadministered,  until  an 
administration  de  bonis  nan  should  be  taken  out :  which  special 
interest  would  enable  him  to  maintain  an  action  for  their  conversion 
after  her  death.  But  we  are  clearly  of  opinion  that  such  is  not  the 
effect  of  the  bond ;  her  own  administrator  is  liable  to  the  extent  of 
her  assets,  for  all  breaches  of  the  condition  of  the  bond ;  but  he  has 
no  right  or  interest  in  the  unadministered  effects,  all  of  which 
devolve  on  the  administrator  de  bonis  non  after  the  death  of  the 
administratrix. 

The  only  question  then  is,  whether  those  chattels,  which  were 
formerly  the  husband's,  became,  by  any  means,  his  widow's  in  her 
own  right:  and  this  is  the  question  of  fact  which  we  have  to 
dispose  of,  by  the  consent  of  the  parties,  instead  of  the  jury. 

The  administratrix  might  have  acquired  a  title  by  payment  of 
the  debts  of  the  intestate  to  an  equal  value  with  the  chattels,  or 
by  taking  those  chattels,  by  an  agreement  with  the  next  of  kin 
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intituled  under  the  Statute  of  Distribution,  or  even  without  such 
agreement,  by  appropriating  them  to  herself  as  her  own  share. 
There  was  no  direct  proof  either  of  payment  of  debts  by  Mrs.  Lane, 
or  of  any  division  of  the  effects,  by  agreement  with  the  next  of  kin, 
or  otherwise  ;  and  we  think  that  we  are  not  warranted  in  *this  case 
in  inferring  any  of  these  circumstances,  from  the  simple  fact  of  the 
possession  by  Mrs.  Lane  for  two  years  and  a  half,  and  the  use  of 
the  furniture.  Her  possession,  and  still  more  the  use  of  these 
chattels,  is  no  doubt  evidence  of  title  in  her  own  right ;  and  if  there 
was  no  other  proof  in  the  case,  would  unquestionably  be  sufficient : 
but  when  it  appears  that  the  goods  were  her  husband's  at  his  death, 
and  her  possession  that  of  an  administratrix,  it  becomes  a  question 
upon  all  the  facts,  whether  she  had  acquired  a  title  or  not  in  her 
own  right ;  and  we  are  not  satisfied  that  she  did.  For  any  thing 
that  appears  in  the  case,  we  think  the  goods  would,  at  the  time  of 
the  alleged  conversion,  have  been  liable  to  an  execution  at  the  suit 
of  a  creditor  of  the  husband.  A  little  more  evidence  might  have 
given  a  different  complexion  to  the  case ;  but  upon  the  facts  in 
proof,  we  think  we  are  not  warranted  in  coming  to  any  other 
conclusion,  than  that  the  property  remained  uncharged  ;  and 
therefore  the  rule  must  be  discharged. 

Rule  discharged . 


Elliott 
Kemp. 


[  *3H  ] 


HUNTER  v.  PARKER  and  Another. 

(7  Meeson  &  Welsby,  322—345 ;  S.  C.  10  L.  J.  Ex.  281.) 

Semble,  that  the  master  of  a  ship  has  authority,  when,  in  consequence  of 
injury  to  the  ship  during  the  voyage,  there  is  no  prospect  of  bringing  her 
to  the  termination  of  the  voyage,  to  sell  her  for  the  benefit  of  all  parties 
interested. 

At  all  events,  where  the  proceeds  of  such  sale  have  been  received  by  the 
owner,  that  is  a  sufficient  ratification  by  him  of  the  act  of  the  master  in 
selling  her,  so  as  to  prevent  him  from  afterwards  recovering  back  the  ship 
from  the  purchaser  or  one  claiming  under  him. 

So,  it  is  equally  a  ratification  of  a  sale  by  an  auctioneer,  acting  under  a 
parol  authority  from  the  master. 

And  where,  under  such  circumstances,  the  ship  was  transferred  by  an 
instrument  executed  by  the  auctioneer,  under  seal,  but  in  other  respects 
complying  with  the  requisitions  of  the  Registry  Act  (1),  3  &  4  Will.  IV. 
c.  do,  8.  31,  it  was  held,  that  the  ratification  of  the  owner  was  sufficient  to 
give  validity  to  the  transfer ;  for  that,  as  the  statute  does  not  require  a 
transfer  under  seal,  the  instrument  might  have  the  effect,  of  a  written 


(1)  Repealed  by  8  &  9  Yict.  c.  84, 
s.  2  ;  see  now  Merchant  Shipping  Act, 
1894  (67  &  58  Vict.  c.  60),  s.  24.  re- 


producing   s.    55    of    the    Merchant 
Shipping  Act  of  1854. — A.  C. 
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Hunter  transfer  by  the  master  according  to  the  statute,  as  well  as  that  of  the  dee«l 

r«  of  the  auctioneer. 

The  purchaser  of  a  vessel  under  such  circumstances  cannot  set  up  any 
defence  of  lien  against  an  action  of  trover  by  the  owner. 

Trover  for  a  ship  called  the  Persian.  Pleas,  1st,  not  guilty; 
2ndly,  that  the  plaintiff  was  not  lawfully  possessed ;  and  issues 
thereon. 

At  the  trial  before  Gurney,  B.,  at  the  London  sittings  after 
Michaelmas  Term,  1839,  the  following  appeared  to  be  the  facts  of 
the  case : 

The  ship  in  question,  being  then  the  property  of  the  plaintiff,  as 
the  surviving  partner  of  the  firm  of  Hunter  and  Elliott,  who  were 
[  *323  J  her  registered  owners,  was  stranded,  *during  a  heavy  gale,  on  the 
bar  of  the  harbour  of  Bathurst,  in  New  Brunswick,  on  the  11th  of 
November,  1885.  The  master  forthwith  called  a  survey  of  the 
vessel,  and  under  the  advice  of  the  surveyors  caused  certain  neces- 
sary repairs  to  be  done  for  her  immediate  safety,  and  wrote  home 
to  the  plaintiff  for  instructions,  but  received  none  of  any  kind. 
The  vessel  remained  on  the  strand  the  whole  of  the  following  winter 
and  spring ;  and  in  the  month  of  June,  1886,  the  master  called  a 
final  survey.  The  surveyors  reported  the  vessel  to  be  unsea worthy ; 
and,  acting  upon  their  report,  the  master  sold  her  in  her  then 
state,  by  auction,  to  Mr.  Gunard ;  and  the  following  bill  of  sale  was 
signed  and  sealed  by  the  auctioneer :  "  Whereas  the  ship  or  vessel 
called  the  Persian,  of  the  burthen  of  257ff  tons,  belonging  to  the 
port  of  Sunderland,  arrived  at  the  harbour  of  Bathurst,  in  New 
Brunswick,  and  loaded  there  a  cargo  of  timber  destined  for  Liver- 
pool, Great  Britain  ;  and  the  said  ship  or  vessel,  having  her  said 
cargo  on  board,  while  riding  at  anchor  in  the  roads  of  the  said 
harbour,  preparing  to  proceed  to  sea  on  her  said  voyage,  and  on  the 
11th  day  of  November,  in  the  year  of  our  Lord  1885,  experienced  a 
heavy  gale  of  wind,  which  drove  her  from  her  said  anchorage  on 
the  shoals  or  flats  on  the  north  west  side  of  the  harbour,  where  she 
bilged  and  struck :  That  Henry  Stratford,  the  master  of  the  said 
ship  or  vessel,  caused  immediately  thereon  a  survey  or  examination 
to  be  made  of  the  state  of  the  said  ship  or  vessel,  and  according  to 
the  report  or  recommendation  of  the  surveyors,  the  said  Henry 
Stratford,  master  as  aforesaid,  and  acting  as  the  agent  for  the 
owners,  underwriters,  and  all  others  concerned  in  the  said  ship  or 
vessel,  caused  certain  things  to  be  done  and  performed  for  the 
safety  and  preservation  of  the  said  vessel,  with  her  cargo :  That  on 
the  2nd  day  of  June  next  following,  which  was  in  the  present  year 


vol.  lvi.]        1840.    EX.    7  MEE.  St  W.  828—825.  725 

of  oar  Lord  1836,  the  said  ship  or  vessel  being  still  on  the  flats  or      Huntee 
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shoals  aforesaid,  and  having  experienced  additional  damage  *by  parkbb. 
the  ice  during  the  intervening  winter,  the  said  Henry  Stratford  [  *32*  ] 
caused  another  and  final  survey  to  be  held  on  the  said  vessel  by 
competent  persons,  and  according  to  the  custom  of  the  country,  the 
result  of  which  survey  was  the  condemnation  of  the  said  ship  or 
vessel  as  unseaworthy,  &c. ;  all  of  which  has  been  made  to  appear 
unto  me,  as  well  by  the  protest  of  the  said  Henry  Stratford,  as  by 
the  testimony  of  the  surveyors  and  otherwise  ;  whereupon  the  said 
Henry  Stratford,  acting  as  aforesaid,  applied  to,  directed,  and 
authorized  me,  Henry  W.  Baldwin,  an  auctioneer,  duly  licensed 
and  qualified,  to  advertise  for  sale,  and  to  sell  for  the  best  advantage, 
for  the  benefit  of  owners,  underwriters,  insurers,  and  all  others 
whomsoever  interested  in  the  said  vessel,  the  hull,  masts,  spars, 
rigging,  boats,  and  furniture  of  or  belonging  to  the  said  ship  or 
vessel ;  and,  accordingly,  at  Bathurst  aforesaid,  on  the  15th  day  of 
June,  1836,  after  sufficient  notice  being  published  and  generally 
made  known  of  the  same,  the  said  ship  or  vessel  and  furniture  as 
aforesaid,  were  offered  and  exposed  by  me  for  sale  at  public  auction ; 
and  the  hull  being  then  and  there  set  up,  Henry  Cunard,  of  the 
firm  of  Cunard  &  Co.,  of  Bathurst  aforesaid,  appearing  the  highest 
bidder,  therefore  it  was  accordingly  to  the  said  Henry  Cunard 
knocked  down  and  sold :  Therefore,  know  all  men  by  these  presents, 
that  I,  Henry  W.  Baldwin,  a  licensed  auctioneer  for  the  county  of 
Gloucester,  acting  under  and  by  the  authority  aforesaid,  and  for 
and  in  consideration  of  the  sum  of  2801. t  lawful  money  of  New 
Brunswick,  to  me  in  hand  well  and  truly  paid  by  the  said  Henry 
Cunard,  of  the  firm  of  Joseph  Cunard  &  Co.,  the  receipt  whereof  I 
do  hereby  acknowledge,  for  the  uses  and  purposes  aforesaid,  have 
granted,  bargained,  sold,  assigned,  transferred,  and  set  over,  and 
by  these  presents,  do  fully  and  absolutely  grant,  bargain,  sell, 
assign,  transfer,  and  set  over  unto  the  said  Henry  Cunard,  his 
executors,  administrators,  and  assigns  for  ever,  all  that  ship  or 
vessel  called  the  Persian,  of  257  tons'  burthen,  *or  thereabouts,  [  *325  ] 
now  lying  stranded  on  the  shoals  on  the  north  side  of  Alston  Point, 
at  the  mouth  of  the  harbour  of  Bathurst  aforesaid,  with  the  lower 
masts,  bowsprit,  windlass,  and  all  furniture  remaining  on  board  at 
the  date  of  these  presents,  which  said  ship  or  vessel  had  been  duly 
registered  pursuant  to  an  Act  of  Parliament  for  that  purpose,  and  a 
copy  of  the  certificate  of  registry  is  as  follows,  viz.  (the  certificate  of 
registry  was  then  recited) :  To  have  and  to  hold  the  said  ship  or 
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Hunter  vessel  called  the  Persian,  and  all  and  singular  the  premises  herein- 
Parke*.  before  mentioned,  and  hereby  bargained  and  sold,  or  intended  so  to 
be,  and  every  part  and  parcel  thereof,  with  the  appurtenances,  unto 
the  said  Henry  Cunard,  his  executors,  administrators,  and  assigns, 
to  and  for  his  and  their  own  proper  use  and  benefit,  and  as  their 
own  proper  goods  and  chattels,  henceforth  for  ever  :  and  I,  Henry 
W.  Baldwin,  do  covenant  and  agree  to  and  with  the  said  Henry 
Cunard,  his  executors,  administrators,  and  assigns,  in  manner 
following,  that  is  to  say,  that  I  have  in  myself,  by  the  authority  and 
for  the  purposes  hereinbefore  named,  and  by  and  for  none  other,  full 
power  and  absolute  authority  to  grant,  bargain,  sell,  transfer,  and 
set  over  the  said  ship  or  vessel  called  the  Persian,  with  tho  appur- 
tenances, unto  the  said  Henry  Cunard,  his  executors,  administrators, 
and  assigns,  in  manner  and  form  aforesaid,  according  to  the  true 
intent  and  meaning  of  these  presents.     In  witness,"  &c. 

The  auctioneer  had  no  authority  for  the  sale,  except  a  letter  from 
the  master  directing  it.  Cunard,  the  purchaser,  paid  part  of  the 
purchase- money  to  the  master  for  necessary  expenses,  and  the 
balance  was  transmitted  by  him  to  his  agent  in  England,  by  whom 
it  was  paid  over  to  the  plaintiff.  Cunard  got  the  vessel  off  the 
shoals  with  great  difficulty ;  and  having  been  at  considerable 
expense  in  fitting  her  for  sea,  sent  her  with  a  cargo  to  England, 
[  *326  ]  where  *he  offered  her  again  to  the  plaintiff  for  the  money  he  had 
expended  upon  her,  but  which  the  plaintiff  refused  to  give,  saying, 
that  she  was  not  worth  so  much ;  that  she  had  been  fairly  sold  and 
bought,  and  he  was  sorry  Mr.  Cunard  had  made  a  bad  bargain. 
Cunard  afterwards  entered  into  a  negotiation  for  the  sale  of  her  to 
a  Mr.  Briggs,  to  which  negotiation  the  plaintiff  was  a  party,  and 
told  Briggs  that  if  he  bought  her,  he  (the  plaintiff)  would  not  inter- 
fere. Briggs  did  buy  her,  and  subsequently  resold  her  to  the 
present  defendants,  and  the  plaintiff  supplied  her  with  stores  on 
their  credit.  The  plaintiff,  notwithstanding,  afterwards  demanded 
the  vessel  back  from  the  defendants  ;  and  on  their  refusal  to  deliver 
her,  brought  this  action  of  trover  against  them  to  recover  her. 

The  learned  Judge,  in  summing  up,  left  three  questions  to  the 
jury :  First,  whether  the  master,  in  selling  the  ship,  had  acted  bona 
fide,  and  with  the  intention  of  doing  the  best  for  the  advantage  of 
the  owner  and  of  all  parties  concerned.  The  jury  found  that  he 
had.  Secondly,  whether  there  was  an  actual  necessity  for  the  sale. 
The  jury  found  that  there  was.  Thirdly,  whether  the  plaintiff  had, 
by  his  subsequent  conduct,  ratified  the  acts  of  the  master  with 
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knowledge  of  them.  The  jury  found  that  he  had.  The  verdict  was 
thereupon,  under  his  Lordship's  direction,  entered  generally  for  the 
defendants. 

In  Hilary  Term,  1840,  Cresswell  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection.  He  made  the  following 
points:  First,  that  the  master  of  a  vessel  has  not,  under  any 
circumstances,  authority  to  sell  her  so  long  as  she  continues  a  ship, 
but  can  sell  a  mere  wreck  only,  which  it  was  clear  this  vessel  was 
not :  Iieid  v.  Darby  (l) :  secondly,  that  even  if  the  master  had  such 
power  of  sale,  he  could  not  delegate  it  to  the  auctioneer  :  *thirdly, 
that  the  bill  of  sale  being  by  deed,  and  not  being  executed  as  the 
deed  of  the  principal  (the  master),  was  therefore  void  under  the 
Ships'  Registry  Act,  8  &  4  Will.  IV.  c.  55 ;  fourthly,  that  there  was 
no  proof  of  any  ratification,  or  of  any  knowledge,  by  the  plain  tiff  of 
the  form  of  the  sale,  although  there  was  of  the  sale  itself :  and 
lastly,  that  no  lien  existed  in  the  defendants,  and  therefore  there 
was  no  defence  to  the  action,  if  the  property  in  the  ship  was  in 
the  plaintiff  at  the  time  of  the  demand  and  refusal.  In  Easter 
Term, 

Sir  W.  W^.Follett  and  jR.  V.  Richards  showed  cause  against 
the  rule.  [They  cited  Reid  v.  Darby  (l),  Cambridge  v.  Anderton  (2), 
Robertson  v.  Clark  (3),  Hay  man  v.  Molton  (4),  The  Gratitudine  (5), 
Barr  v.  Gibson  (6),  White  v.  Cuyler  (7),  Brutton  v.  Burton  and 
Mills  (8),  Harrison  v.  Jackson  (9),  Maclean  v.  Dunn  (10),  and  Beed 
v.  Blandford  (li).] 


HUNTKll 
V. 

Parker. 


[  *S27  ] 


Cressicell  and  W.  H.  Watson,  contra,  [cited  Freeman  v.  The 
East  India  Company  (12),  Johnson  v.  Shippen  (13),  Hay  man  v. 
Molton  (14),  Horsley  v.  Rush  (15),  Combe's  case  (16),  D'Aboidgcourt  v. 
Ashley  (17),  Berkeley  v.  Hardy  (is),  and  Sutton  v.  Buck  (19)]. 
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(1)  10  R.  R.  246  (10  East,  143). 

(2)  26  R.  R.  517  (2  B.  &  C.  691 ;  4 
Bowl.  &  Ry.  203). 

(3)  25  R.   R.    676  (1  Bing.  445 ;  8 
Moore,  622). 

(4)  8  R.  R.  837  (5  Esp.  65.) 

(5)  3  Rob.  Adm.  240. 

(6)  49  R.  R.  650  (3  M.  &  W.  390). 

(7)  3  R.  R.  147  (6  T.  R.  176). 

(8)  1  Chitty,  707. 

(9)  4  R.  R.  422  (7  T.  R.  207). 

(10)  4  Bing.  722. 

(11)  2  Y.  &  J.  278. 


(12)  24  R.  R.  497  (5  B.  &  Aid.  617). 

(13)  2  Ld.  Ray.  982. 

(14)  8  R.  R.  837  (5  Esp.  65) ;  more 
fully  stated  and  observed  upon  in 
Abbott  on  Shipping,  8,  9,  10,  3rd  ed. 
[23—25,  15th  ed.] 

(15)  Guildhall  sittings  after  Mic- 
haelmas Term,  1788. 

(16)  9  Co.  Rep.  76  b. 

(17)  Moor,  818. 

(18)  29  R.  R.  261  (5  B.  &  C.  355;  8 
Dowl.  &  Ry.  102). 

(19)  11  R.  R.  585  (2  Taunt.  302). 
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Huntkb  The  judgment  of  the  Court  was  delivered  by 

r. 
Pabkeb. 
[  340  ]       Parke,  B. : 

Upon  the  argument  of  the  motion  for  a  new  trial  in  this  case, 
which  was  an  action  of  trover  for  the  ship  Persian,  several  points 
were  made,  which,  on  account  of  their  importance,  were  thought 
worthy  of  further  consideration ;  and  the  judgment  of  the  Court 
has,  accordingly,  been  delayed  for  some  time. 

The  facts  were,  that  the  ship  Persian  was  the  property  of  the 
plaintiff ;  she  was  stranded  on  the  coast  of  New  Brunswick,  in  the 
autumn  of  1835,  and  remained  on  the  strand  for  the  whole  of  the 
winter.  The  captain  wrote  home  to  his  owner,  the  plaintiff,  for 
instructions,  and  could  get  none  ;  and  in  the  month  of  June,  1836, 
a  survey  was  called,  and  it  was  thought  best  to  sell  the  ship  in  the 
state  in  which  she  was.  She  was  accordingly  sold  by  auction  to 
Mr.  Cunard;  and  a  bill  of  sale  was  signed  and  sealed  by  the 
auctioneer,  of  which  the  following  is  the  substance :  (His  Lordship 
then  stated  the  bill  of  sale,  as  ante,  p.  724.)  The  only  authority  which 
the  auctioneer  had  for  that  bill  of  sale,  was  a  letter  from  the  captain. 
After  the  sale,  the  balance  of  the  purchase-money  was  received  by 
the  plaintiff  from  Cunard's  agent  in  England.  Cunard  got  her 
off  with  difficulty ;  and  at  a  great  expense  fitted  her  for  sea,  and 
sent  her  to  England.  He  offered  her  to  the  plaintiff  for  the  money 
she  had  cost  him,  but  the  plaintiff  would  not  give  it,  saying  "  that 
she  was  not  worth  so  much ;  that  she  had  been  fairly  sold  and 
bought;  and  he  was  sorry  Cunard  had  made  a  bad  bargain.** 
The  plaintiff  was  afterwards  a  party  to  a  negotiation  for  selling 
her  to  another  person  :  he  told  that  person,  if  he  bought,  he  would 
not  interfere :  he  did  buy ;  and  the  vessel  was  finally  sold  by  him 
to  the  defendants.  The  plaintiff  afterwards  supplied  her  with 
stores  on  the  defendants*  credit.  After  that,  the  plaintiff  made 
his  demand  upon  the  defendants,  and  the  defendants  refused  to 
deliver  her  up. 

My  brother  Gurnby  left  three  questions  to  the  jury :  First, 
[•341]  whether  the  captain  acted  bond  fide  ;  and  whether  he  *did  the  best 
for  the  advantage  of  the  owner.  The  jury  found  that  he  did. 
Secondly,  whether  there  was  a  necessity  for  the  sale.  The  jury 
found  that  there  was.  Thirdly,  whether  the  plaintiff  had  ratified 
the  sale  with  knowledge.  The  jury  found  that  he  had ;  and  a 
verdict  was  entered  for  the  defendants. 

The  plaintiff's  counsel  moved  for  a  new  trial:  a  rule  nisi  was 
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granted ;  and,  on  the  argument,  they  rested  his  right  to  recover  Hunter 
on  these  grounds :  First,  that  the  master  of  a  ship  has  under  no  parkeb 
circumstances  the  power  of  selling  her,  if  she  continue  a  ship — 
that  he  can  sell  a  mere  wreck  only,  which  this  vessel  was  not :  and 
that  the  necessity  for  the  sale,  found  by  the  jury,  will  not  justify 
it.  Secondly,  that,  if  the  master  had  a  power  of  sale,  he  could  not 
delegate  it  to  the  auctioneer.  Thirdly,  that  the  bill  of  sale  by  the 
auctioneer,  being  by  deed,  was  not  executed  as  the  deed  of  the 
principal,  and  was  void.  Fourthly,  that  there  was  no  ratification  by 
the  principal  in  this  case  of  the  form  of  the  sale,  though  there  was 
of  the  sale  itself ;  for  there  was  no  proof  of  any  knowledge  by  the 
principal,  and  he  could  not  ratify  what  he  did  not  know.  Fifthly, 
that  a  lien  in  this  case  on  the  part  of  the  defendant  did  not  exist, 
and  that  there  was  no  defence  to  the  action  of  trover,  if  the 
property  was  in  the  plaintiff  at  the  time  of  the  conversion. 

The  Court  have  had  no  difficulty  in  this  case,  except  that  which 
arises  from  the  form  of  the  bill  of  sale,  that  is,  its  being  an 
instrument  under  seal. 

They  intimated  in  the  course  of  the  argument,  that  there  could 
be  no  defence  on  the  ground  of  lien  ;  and  that  if  the  property  was 
in  the  plaintiff  when  the  refusal  took  place,  the  plaintiff  must 
recover.  The  question  then  is,  whether  the  property  did  pass  by 
the  bill  of  sale.  As  to  the  objection,  that  the  master  himself  had 
no  authority  to  sell,  it  is  unnecessary  to  pronounce  any  opinion : 
though  the  Court  do  not  mean  to  intimate  that  the  master  *has  [  *342  ] 
not  such  a  power,  in  a  case  of  actual  necessity,  notwithstanding 
the  case  of  Reid  v.  Darby  (l),  in  which  the  point  was  judicially 
decided ;  for  it  appears  by  subsequent  authorities,  that  the  master 
has,  by  virtue  of  his  employment,  not  merely  those  powers  which 
are  necessary  for  the  navigation  of  the  ship,  and  the  conduct  of 
the  adventure  to  a  safe  termination,  but  also  a  power,  when  such 
termination  becomes  hopeless,  and  no  prospect  remains  of  bringing 
the  vessel  home,  to  do  the  best  for  all  concerned,  and  therefore  to 
dispose  of  her  for  their  benefit.  It  is  a  case  of  necessity,  when 
nothing  better  can  be  done  for  the  benefit  of  the  master's  employers ; 
and  that  necessity  is  found  to  have  existed  in  this  case.  But  here, 
after  the  sale,  the  plaintiff  not  only  expressed  his  approval  of  it, 
but  actually  received  the  balance  of  the  purchase-money  from  the 
agents  of  Mr.  Cunard,  the  vendee ;  which  is  clearly  a  ratification 
of  the  sale,  and  prevents  any  question  as  to  the  authority  of  the 

(1)  10  R.  R.  246  (10  East,  143). 
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Hunter  master  to  make  it.  But  then  it  is  said,  that  the  plaintiff  did  not 
Pabkbr.  know  the  mode  of  sale  ;  neither  that  it  was  effected  by  the  captain's 
substitute,  the  auctioneer,  nor  that  it  was  made  by  an  irregular 
instrument.  The  jury  found  that  the  sale  was  ratified  with  know- 
ledge, but  perhaps  there  was  not  sufficient  proof  of  knowledge  of 
all  the  particulars  of  the  sale.  In  our  opinion,  however,  this  is  not 
material ;  for  as  the  plaintiff  received  the  balance  of  the  purchase- 
money  from  the  vendee's  agent  without  objection,  and  thereby 
induced  him  to  suppose  the  sale  to  have  been  regularly  made  with 
his  consent,  and  to  part  with  the  price,  he  must  be  taken  either  to 
have  known  and  approved  of  the  mode  of  sale,  or  to  have  waived 
all  objection  to  it ;  the  conduct  of  the  plaintiff  amounted  therefore 
to  a  ratification  of  every  thing  that  could  be  ratified  by  parol ;  and 
therefore  sanctioned  the  delegation  of  authority  to  the  auctioneer, 
[  *S43  ]  and  the  sale  *by  him  ;  and  put  the  vendee  in  the  same  situation  as 
if  the  plaintiff  had  expressly  directed  the  sale  to  be  made  in  the 
form  in  which  it  was  made.  But  neither  a  parol  ratification  nor 
a  parol  authority  could  have  the  effect  of  giving  power  to  the 
auctioneer  to  execute  a  deed  for  the  plaintiff,  or  to  make  the  bill 
of  sale  his  deed :  such  a  power  could  be  given  by  an  instrument 
under  seal  only;  and  must  be  executed  in  the  name,  and  as  the 
act  and  deed  of  him  who  gave  the  power ;  for  a  power  of  attorney 
transfers  no  interest :  the  attorney  is  merely  thereby  put  in  place  of 
the  principal,  and  represents  his  person,  and  his  own  act  could 
convey  nothing :  Combe's  case  (l).  If  one  have  power  by  letter  of 
attorney  to  make  leases  for  years  by  indenture,  the  attorney  ought 
to  make  them  in  the  name  and  style  of  his  master:  Bac.  Abr. 
Leases  (J.),  s.  10.  And  this  holds  in  regard  to  all  solemn  instru- 
ments under  seal :  and  if  an  instrument  under  seal  were  necessary 
in  this  case,  there  was  neither  the  requisite  authority  nor  the  proper 
form  of  conveyance  to  make  it  a  valid  act.  But  the  statute  3  &  4 
Will.  IV.  c.  55,  8.  81,  does  not  necessarily  require  a  bill  of  sale — 
an  instrument  in  writing  reciting  the  certificate  of  registry,  is 
enough ;  nor  does  it  require  such  instrument  to  bear  the  signature 
of  the  party  conveying:  and  if  there  had  been  no  seal  to  this 
instrument,  which  does  contain  such  a  recital,  it  would  have  been 
sufficient ;  for  when  a  contract  may  be  made  by  any  species  of 
written  instrument,  the  same  strictness  is  not  required  as  in  formal 
instruments  under  seal.  The  sale  of  merchandize  above  the  value 
of  10/.  might  be  made  by  an  agent,  by  note  in  writing,  describing 

(1)  9  Co.  Rep.  75,  77. 
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him  as  such,  though  not;  signed  by  the  agent  for  the  principal,  or  Hunter 
even  without  referring  to  his  character  of  agent  at  all ;  and  a  ship  parkkb. 
may  be  transferred  by  a  document  as  informal,  provided  always,  in 
the  case  of  a  British  ship,  that  the  certificate  of  registry  *is  duly  [  *S44  ] 
recited.  The  instrument,  therefore,  would  have  been  unquestion- 
ably valid,  if  there  had  been  no  seal.  The  whole  difficulty  in  the 
case  arises  from  that  circumstance.  The  addition  of  the  seal  has 
the  effect  of  causing  the  auctioneer  to  be  liable  to  an  action  of 
covenant  on  his  express  covenant ;  and  the  instrument  is  unques- 
tionably his  deed,  and  is  not  the  deed  of  the  principal ;  nor  could 
it  ever  have  been ;  but  it  is  still  a  writing :  it  purports  to  convey, 
not  any  interest  from  the  agent  himself,  but  such  as  he  is 
empowered  to  convey  :  and  as  we  assume  it  to  have  been  made  with 
the  authority  of  the  principal,  and  by  his  direction,  and  to  have 
been  so  made  in  this  form  (in  consequence  of  the  subsequent  ratifi- 
cation), we  think  we  may,  consistently  with  the  established  rules 
of  law,  give  it  the  effect  of  a  written  transfer  of  the  ship  by  the 
principal,  as  well  as  that  of  the  deed  of  the  agent. 

The  authorities  relied  upon  by  the  plaintiff  are  distinguishable. 
Moor,  818,  was  the  case  of  a  release,  which  must  be  under  seal,  and 
unless  it  be,  the  release  of  the  principal  is  void.  In  Berkeley  v. 
Hardy,  the  point  decided  was,  that  where  an  agent  authorized  by 
writing,  but  not  under  seal,  demised  by  indenture,  the  principal, 
who  was  no  party  to  the  indenture,  could  not  maintain  an  action 
upon  it :  it  was  not  decided  that  no  interest  passed  to  the  lessee. 
On  the  other  hand,  there  is  no  case  precisely  in  point  of  favour 
of  the  defendant.  In  White  v.  Cuyler,  the  deed  of  a  feme  covert 
had  no  operation  at  all  as  against  her ;  it  was  merely  void,  and 
being  adopted  by  the  husband,  became  his  agreement  alone.  In 
B rattan  v.  Barton  and  Mills,  a  warrant  of  attorney  for  two 
partners,  executed  by  one  for  both,  was  held  to  bind  both  ;  one  as 
his  deed,  and  the  other  by  subsequent  ratification,  not  as  a  deed, 
but  an  instrument  of  consent.  In  that  case  the  instrument  pur- 
ported to  be  the  act  of  two  partners,  and  effect  was  given  to  it  as 
such,  as  far  as  the  case  permitted.  The  present  case  bears  some 
analogy  to  the  last.  It  is  the  deed  of  the  auctioneer,  *but  it  also  [  *3«  ] 
may  operate,  by  the  consent  of  the  principal,  as  a  written  transfer 
from  him,  as  it  certainly  would  have  done  if  there  had  been  no 
seal  to  it;  and  in  order  to  prevent  the  instrument  from  failing 
in  its  effect,  and  at  res  mayis  valeat  quam  pereat,  we  do  not  feel 
ourselves  precluded  from  holding  that  it  operates  to  transfer  an 
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Hunter      interest.     If  the  authority  had  been  by  deed  to  convey  by  deed,  the 

Pabkeb.      instrument  would  have  been  clearly  inoperative  for  that  purpose ; 

but  the  authority  is  by  parol ;  and  must  be  assumed  to  have  been 

to  convey  in  the  form  in  which  it  was  conveyed ;  and  this  we  think 

may  be  supported.  ^  (UschargeiL 

i84i.        DOE  d.   RICHARD  ROBERTS  v.  JOHN  ROBERTS  akd 

Jan.  20.  ~ 

Others. 

ESHi^  (7  Meeson  &  Welsby,  382—388;  S.  C.  10  L.  J.  Ex.  140.) 

[  382  ]  A  testator,  after  directing  that  all  his  debts  and  funeral  expenses  should 

be  paid  by  his  executors  thereinafter  named,  devised  to  A.  a  particular 
farm,  without  words  of  limitation,  and  other  farms  to  B.,  C,  and  I)., 
respectively,  in  the  same  terms ;  and  appointed  A.  and  B.  joint  executors 
and  residuary  legatees  of  his  will :  Held,  that  A.  took  a  life  estate  only  in 
the  farm  devised  to  her. 

This  was  an  action  of  ejectment,  brought  to  recover  the  possession 
of  a  farm  galled  Tyddynsion,  in  the  parish  of  Abereirch,  in  the  county 
of  Carnarvon  :  and  issue  having  been  joined,  by  the  consent  of  the 
attorneys  and  parties  on  both  sides,  and  by  a  Judge's  order,  the 
following  case  was  stated  for  the  opinion  of  this  Court : 
[  383  ]  Robert  Roberts,  the  testator  hereinafter  named,  being  seised  in 

fee  of  the  hereditaments  and  premises  hereinbefore  mentioned,  on 
the  28rd  day  of  September,  1805,  duly  made  and  published  his  last 
will  and  testament  in  writing,  executed  and  attested  so  as  to  pass 
real  estates,  as  follows : 

"  In  the  name  of  God,  amen.  1,  Robert  Roberts,  of  &c,  do  make, 
publish,  and  declare  this  as  and  for  my  last  will  and  testament,  in 
manner  following,  that  is  to  say :  In  the  first  place,  I  will  and 
direct  that  all  my  just  debts  and  funeral  expenses  be  fully  paid 
by  my  executors  hereinafter  named.  (The  will  then  bequeathed 
several  pecuniary  and  specific  legacies,  and  proceeded  thus:)  I 
give,  devise,  and  bequeath  to  my  son  Morris  Roberts,  the  farm 
commonly  called  and  known  by  the  name  of  New  York,  in  the 
parish  of  Llangian,  and  also  the  sum  of  301.,  and  also  four  ounces  (i) 
of  the  sloop  or  vessel  called  the  Cambria,  whereof  John  Roberts 
is  the  captain.  I  give,  devise,  and  bequeath  to  my  son  Robert 
Roberts,  the  farm  commonly  called  or  known  by  the  name  of  Tyn-y- 
ffynon,  in  the  parish  of  Llangian,  and  also  the  sum  of  30/.,  and 
also  four  ounces  of  the  said  sloop  or  vessel  called  the  Cambria.  I 
give,  devise,  and  bequeath  to  my  son  William  Roberts,  the  farm 

(l)  That  is,  ^th  shares. 
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commonly  called  and  known  by  the  name  of  Dynfre,  in  the  parish        Doe  d. 

Roberts 

of  Aberdaron.     I  give,  devise,  and  bequeath  to  my  daughter  Eliza-  Vm 

beth  Roberts,  the  farm  commonly  called  and  known  by  the  name  of  Roberts. 
Tyddynsion,  in  the  parish  of  Abereirch.  (The  will  then  contained 
further  bequests  of  pecuniary  legacies,  and  concluded  thus  :)  And 
I  do  hereby  nominate,  constitute,  and  appoint  my  son  William 
Roberts,  and  my  daughter  Elizabeth  Roberts,  joint  executors  and 
residuary  legatees  of  this  my  last  will  and  testament,"  &c. 

The  testator's  said  daughter  Elizabeth  Roberts,  to  *whom  the  said  t  *384  ] 
tenement  called  Tyddynsion  was  devised  in  the  manner  in  the  said 
will  mentioned,  died  in  January,  1884,  leaving  a  husband  and 
several  children  her  surviving,  and  having  received  the  rents  and 
profits  of  the  said  premises,  under  the  said  devise,  until  her  death. 
The  lessor  of  the  plaintiff  is  the  eldest  son  and  heir-at-law  of  the 
said  Robert  Roberts  the  testator.  The  defendants  are  the  occupying 
tenants  of  the  said  premises. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  said 
testator,  by  his  will,  disposed  of  the  fee-simple  and  inheritance  in 
the  said  tenement  called  Tyddynsion,  or  of  an  estate  for  life  only, 
to  his  daughter  the  said  Elizabeth  Roberts.  If  the  Court  shall  be  of 
opinion  that  the  fee-simple  estate  of  the  testator  passed  either  by  the 
specific  devise  to  his  daughter,  the  said  Elizabeth  Roberts,  or  by  the 
residuary  clause,  coupled  with  the  charge  on  the  executors  to  pay 
the  testator's  debts,  or  otherwise  by  the  said  will,  judgment  of  nolle 
prosequi  shall  be  entered  against  the  plaintiff :  but  if  the  Court  shall 
be  of  opinion  that  the  reversion  of  and  in  the  said  tenement  called 
Tyddynsion,  expectant  on  the  decease  of  the  said  Elizabeth  Roberts, 
was  undisposed  of  by  the  said  will,  then  judgment  shall  be  entered 
against  the  defendants  by  confession,  for  Is.  damages. 

R.  V.  Richards,  for  the  lessor  of  the  plaintiff: 

The  question  is,  whether  Elizabeth  Roberts,  under  this  will,  took 
an  estate  in  fee,  or  for  life  only,  in  the  farm  called  Tyddynsion. 
There  are  no  words  in  the  will  to  pass  the  estate  in  fee.  It  is  clear 
that  it  did  not  pass  by  the  specific  devise,  which  has  no  words  of 
limitation.  The  direction  to  the  executors  to  pay  debts  and  funeral 
expenses,  being  no  more  than  the  law  itself  would  imply,  will  not 
enlarge  the  estate  into  a  fee.  If,  indeed,  the  devise  had  been  to 
Elizabeth  Roberts,  "  she  paying  the  debts  and  funeral  expenses,"  so 
that  they  were  a  charge  on  her  *as  devisee,  the  case  would  be  [  *385  ] 
different.    And  the  clause  whereby  she  is  appointed  an  executor 
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Roberta 

v.  are  fully  satisfied  by  applying  them  to  personal  property,  of  which 


Roberts. 


it  appears  by  the  will  that  the  testator  died  possessed. 


Welsby,  for  the  defendants  : 

It  must  be  admitted,  that  by  the  devise  of  Tyddynsion  itself  a  life 
estate  only  would  pass,  the  word  "  farm  "  being  obviously  descriptive 
only  of  the  local  character  of  the  property.  But  it  is  submitted 
that  the  charge  on  the  executors,  coupled  with  the  residuary  clause, 
sufficiently  show,  that  in  order  to  effectuate  the  general  intention  of 
the  testator,  a  fee  must  be  held  to  have  passed  to  Elizabeth  Robert*. 
In  the  construction  of  wills,  the  precise  order  of  the  clauses  will  be 
disregarded,  in  order  to  give  effect  to  the  intention  pervading  the 
whole.  Here  it  seems  clear  that  the  testator  meant  to  dispose  of  all 
his  property,  as  well  real  as  personal.  The  will  may  therefore  be 
read  as  if  it  ran  thus  :  "  I  appoint  William  Roberts  and  Elizabeth 
Roberts  my  executors  and  residuary  legatees ;  and  direct  that  all 
my  debts  and  funeral  expenses  be  paid  by  them."  That  is  equiva- 
lent to  a  charge  on  them  in  their  joint  character  of  executors  and 
residuary  legatees.  The  word  "  legatee/'  will  be  applied,  where  it 
is  necessary  to  the  reasonable  construction  of  the  will,  to  mean  a 
devisee  of  real  estate  (l).  There  are  several  cases  like  the  present, 
although  not  express  authorities  for  the  defendants.  In  Doe  d. 
Willey  v.  Holmes  (2)  the  testator  devised  his  house  and  furniture 
to  A.,  whom  he  made  executrix,  she  paying  all  his  debts  and  legacies  : 
and  it  was  held  that  A.  took  a  fee  in  the  realty.  In  Pitman  v. 
[  *386  ]  Steven*  (3),  the  words  of  the  will  were — "  I  give  and  bequeath  *all 
that  I  shall  die  possessed  of,  real  and  personal,  of  what  nature 
and  kind  soever,  after  my  just  debts  are  paid.  I  appoint  P.  my 
residuary  legatee  and  executor."  The  will  expressed  also  the 
testator's  desire  that  P.,  "his  legatee  and  executor,"  should  be  kind 
to  another  relation,  and  do  something  handsome  for  him  at  his 
death.  It  was  held  that  P.  took  an  estate  in  fee  in  the  real  estate 
of  the  testator.  In  Doe  d.  Penwarden  v.  Gilbert  (4),  the  will 
commenced  thus:  "  As  for  my  temporal  estate  and  effects,  I  give 
and  dispose  of  the  same  in  manner  following."  The  will  then 
bequeathed  a  pecuniary  legacy,  and  devised  a  particular  estate  to 
J.  Gr.,  without  words  of  limitation ;  and  then  proceeded — "  and  all 

(1)  Hardacre  v.  Naeh,  2  R.  R.  691  (2)  8  T.  R.  1. 

(5  T.  R.  716) ;  Pitman  v.   Stevens,    15  (3)  15  East,  505. 

East,  505.  (4)  3  Brod.  &  B.  85. 
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the  rest  and  residue  of  my  goods  and  chattels,  personal  and  testa-       Doe  d. 
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mentary  effects  whatsoever,  I  give  and  bequeath  to  the  said  J.  G.,  r 

whom  I  make  sole  executor  of  this  my  will."     It  was  held  that,  by      Roberts. 
force  of  the  latter  clause,  J.  G.  took  a  fee  in  the  estate  specifically 
devised  to  him.    Doe  d.  Knott  v.  Lawton  (l)  was  also  cited. 

Richards,  in  reply.    *     *    * 

Lord  Abinger,  G.  B. : 

I  have  little  doubt  that  the  testator  thought  he  had  given  a  fee 
by  each  of  the  several  devises  contained  in  his  will :  if  so,  he  could 
not  intend  to  *give  the  fee  by  the  residuary  clause.  And  upon  the  [  *S87  ] 
whole  will  taken  together,  I  do  not  think  we  can  infer  that  he 
intended  to  devise  the  fee  by  the  residuary  clause.  The  cases  cited 
for  the  defendants  have  been  sufficiently  distinguished  by  Mr. 
Richards.  There  is  another  case,  of  Doe  d.  Ashby  v.  Baines  (2), 
which  has  not  been  cited,  that  is  very  like  the  present,  and  bears 
strongly  in  favour  of  the  lessor  of  the  plaintiff.  I  am  of  opinion 
therefore,  that  the  plaintiff  is  entitled  to  our  judgment. 

Parke,  B. : 

Unless  we  can  see,  upon  a  reasonable  construction  of  the  words 
of  the  will,  enough  to  take  away  the  estate  from  the  heir-at-law,  it 
must  remain  in  him.  It  is  very  properly  conceded,  on  the  part 
of  the  defendants,  that  the  devising  clause  itself  is  not  sufficient 
to  pass  the  fee ;  but  reliance  is  placed,  first,  upon  the  charge  of 
debts  and  funeral  expenses ;  but  that  is  only  what  the  law  would 
imply  without  any  such  words.  Then  the  only  other  words  relied 
upon  are  the  concluding  words  of  the  will,  by  which  the  testator 
appoints  William  and  Elizabeth  Boberts  joint  executors  and  resi- 
duary legatees  of  his  will.  These  are  words  confessedly  applying, 
in  their  ordinary  sense,  to  personalty  only ;  and  I  think  there  is 
nothing  in  this  will  to  apply  them  more  largely.  In  Pitman  v. 
Stevens,  the  words  were  much  stronger :  the  will  began  by  express- 
ing the  testator '8  intention  to  dispose  of  "  all  that  he  should  die 
possessed  of,  real  and  personal,  of  what  nature  and  kind  soever," 
and  those  words  were  immediately  followed  by  the  appointment  of 
Captain  Preston  as  residuary  legatee  and  executor.  The  whole 
will9  taken  together,  clearly  showed  that  the  testator  meant  him 
to  be  residuary  devisee  of  all  he  died  possessed  of.  In  Doe  v. 
Gilbert,  again,  the  testator  first  disposed  of  "  all  his  temporal  estate 

(1)4  Bing.  N.  C.  455 ;  6  Scott,  303.  (2)  2  Cr.  M.  &  R.  23. 
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and  effects,"  and  then  appointed  the  defendant  *sole  executor  and 
residuary  legatee.  The  words  "  temporal  estate  "  being  sufficient 
to  include  his  real  estate,  were  coupled  with  the  residuary  clause, 
and  clearly  evinced  his  intention  to  make  the  defendant  residuary 
legatee  of  all  his  real  estate.  The  case  last  cited,  Doe  d.  Knott  v. 
Laivton,  is  no  authority  for  the  defendants.  On  the  whole,  I  am 
of  opinion  that  the  residuary  clause  applies  to  personalty  only,  and 
that  the  heir-at-law  is  not  disinherited. 

Rolfe,  B. : 

I  am  of  the  same  opinion.  No  doubt  the  real  intention  of  the 
testator  was  that  which  has  been  suggested  by  my  Lord.  But  as 
the  words  of  the  devise  themselves  do  not  carry  more  than  a 
life  estate,  the  question  is,  are  there  any  other  words  in  the  will 
which  have  that  effect  ?  Now  the  first  clause,  directing  the  pay- 
ment by  the  executors  of  debts  and  funeral  expenses,  is  nothing 
more  than  the  law  would  imply :  they  are  not  charges  of  that 
description  which  have  been  held  to  give  a  fee,  on  the  ground 
that  otherwise  the  executors  would  be  unable  to  pay  them.  And 
I  think  it  is  equally  clear  that  the  concluding  clause  is  not  suffi- 
cient to  give  an  estate  in  fee  to  Elizabeth  Roberts.  The  testator 
never  could  intend  to  give  separate  life-estates  to  his  two  children, 
and  then  to  make  them  joint  residuary  legatees  of  his  estates  in  fee. 

Judgment  for  the  plaintiff. 


1841. 

Jan.  22. 

Each,  of 
Pleas. 

[390] 


In  the  Matter  of  the  Estate  and  Effects  of  PHILIP 

COALES,  Deceased  (1). 

(7  Meeeon  &  Welsby,  390—396 ;  S.  C.  10  L.  J.  Ex.  207.) 

A.,  a  British  subject,  domiciled  in  England,  made  his  will  and  died  in 
England,  and  by  his  will  disposed  of  certain  Government  notes  of  the  Ea*t 
India  Company,  issued  at  Calcutta,  the  amount  of  which  was  receivable  only 
under  an  Indian  probate ;  and  appointed  an  English  executor.  The  executor 
executed  a  power  of  attorney  to  S.  in  India,  who  thereupon  obtained  letters 
of  administration  with  the  will  annexed  in  India,  under  which  he  received 
the  amount  of  the  notes,  and  remitted  to  the  executor  in  England,  who  paid 
it  over  to  the  legatees  :  Held,  that  legacy  duty  was  payable  thereon. 

In  this  case  the  usual  order  had  been  obtained  under  the  stat 
42  Geo.  III.  c.  99,  s.  2,  calling  upon  the  executors  of  John 
Dyneley,   deceased,   who   was   the    surviving  executor  of    Philip 

(1)  In  Thomson  v.  Advocttte- General  property  to  legacy  duty  depends  on  the 

(1845;  12  CI.  &  F.  1,  the  true  test  here  testator's  or  intestate's  domicil, 

laid  down  apparently  for  the  first  time,  finally  established. — F.  P. 
viz.,  that    the   pliability   of    personal 
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Coales,  deceased,  to  show  cause  why  they  should  not  deliver  an        In  re 
account  of  the  legacies  and  property  of  the  said  Philip  Coales, 
and  pay  the  legacy  duties. 

Affidavits  were  filed  in  opposition  to  the  rule,  which  stated,  that 
the  said  Philip  Coales,  at  the  time  of  his  decease,  was  possessed  of 
certain  notes  called  Government  notes  of  the  East  India  Company, 
issued  by  the  directors  at  their  public  treasury  at  Fort  William,  in 
Bengal,  which  were  purchased  by  him  while  resident  in  the  East 
Indies ;  that  these  notes  were  not  redeemable  or  payable  by  the 
East  India  Company  until  in  or  after  the  year  1886 ;  and  that  the 
amount  of  them,  when  so  payable,  could  not  have  been  received  by 
the  said  John  Dyneley,  as  executor  of  the  said  Philip  Coales,  under 
the  probate  granted  by  the  Prerogative  Court  of  Canterbury,  nor 
without  his  going  himself  to  India,  and  procuring  a  probate  to  be 
granted  by  the  Supreme  Court  of  Judicature  at  Fort  William,  or 
without  letters  of  administration  with  the  will  annexed  being  granted 
by  that  Court.  That  in  the  year  1836,  letters  of  administration 
within  the  province  and  jurisdiction  of  the  Supreme  Court,  to  be 
administered  with  the  will  of  the  said  Philip  Coales  annexed,  were 
granted  by  the  Supreme  Court  to  William  Speir,  of  Fort  William, 
merchant,  (acting  under  a  power  of  attorney  from  Mr.  Dyneley) ; 
and  he,  under  and  by  virtue  of  such  letters  of  administration, 
received  the  proceeds  of  the  said  Government  notes  at  Fort 
William ;  and  that,  excepting  the  money  so  received  by  him  as 
such  administrator,  the  account  already  delivered  *by  the  executor  [  *39i  ] 
contained  a  full  and  true  account  of  all  the  legacies  and  property 
to  be  administered  under  the  will.  The  affidavit  stated  also,  that  an 
account  had  subsequently  been  delivered  by  the  executors  to  the 
commissioners,  under  protest,  of  all  the  property  of  the  deceased 
received  from  India  (the  produce  of  the  notes),  and  that  no  other 
personal  estate  was  outstanding;  but  that  they  had  declined  paying 
legacy  duty  thereon,  being  advised  that  it  was  not  legally  chargeable. 
The  deponent  also  stated,  that  he  had  been  informed  and  verily 
believed  that  the  said  Philip  Coales  was  not  a  native  of  Great  Britain, 
nor  of  any  place  within  the  dominions  of  the  British  Crown. 

B.  V.  Richard*  showed  cause : 

The  question  is,  whether  under  the  circumstances  disclosed  in 
these  affidavits,  that  part  of  the  estate  of  Mr.  Coales,  which  was 
at  the  time  of  his  death  in  India,  and  was  not  recoverable  under 
a  probate  from  the  Prerogative  Court  here,  is  liable  to  legacy  duty. 

r.r. — vol.  lvi.  47 
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second  section  of  which  imposes  the  duty  on  "  every  legacy,  specific 
or  pecuniary,  or  of  any  other  description,  of  the  amount  or  value 
of  20J.  or  more,  given  by  any  will  or  testamentary  instrument  of 
any  person  who  shall  die  after  the  passing  of  this  Act,  out  of  the 
personal  estate  of  the  person  so  dying,"  &c.  Then  the  7th  section 
defines  what  shall  be  deemed  a  legacy,  viz. :  "  every  gift  by  any 
will  or  testamentary  instrument,  which  shall,  by  virtue  of  such 
will  or  testamentary  instrument,  have  effect  or  be  satisfied  out  of 
the  personal  estate  of  such  person  so  dying,  or  out  of  any  personal 
estate  which  such  person  shall  have  power  to  dispose  of,  shall  be 
deemed  and  taken  to  be  a  legacy  within  the  meaning  of  this  Act, 
whether  the  same  shall  be  given  by  way  of  annuity  or  in  any 
other  form,"  &c.  &c.  This  Act  has  of  late  years  received  a  more 
[  *392  ]  restricted  construction  than  formerly,  but  among*  the  decided  cases 
on  this  subject,  there  is  none  which  directly  bears  upon  the  facts  now 
before  the  Court.  This  is  the  case  of  a  testator  who  was  not  a  native 
of  Great  Britain,  or  of  any  place  within  the  British  dominions. 

(Gurney,  B. :  I  presume  he  was  domiciled  in  England.) 

No  doubt  he  died  in  England ;  and  it  must  be  assumed,  although 
that  does  not  expressly  appear  upon  the  affidavits,  that  though  not  a 
native  of  this  country,  he  was  domiciled  here.  But  although  that 
was  so,  this  property  was  so  situated  that  the  executor  in  England 
had  no  power  or  control  over  it  in  his  character  of  executor ;  and 
although  Mr.  Speir,  having  received  it  as  administrator  in  India, 
remitted  it  to  the  executor  here,  that  was  altogether  unnecessary ; 
he  had  entire  control  and  dominion  over  the  property,  and  might 
have  remitted  it  directly  to  the  legatees:  and  the  mere  circum- 
stance of  the  money  having  been  remitted  through  the  executor 
here,  as  the  channel  of  communication,  can  have  no  effect  on  the 
liability  to  legacy  duty. 

In  the  case  of  The  Attorney-General  v.  Cockerell  (i),  legacies 
bequeathed  by  a  British  subject,  resident  in  the  East  Indies,  out 
of  his  personal  estate,  to  persons  living  in  England,  were  held 
to  be  liable  to  duty,  if  the  executor  proved  the  will  in  England 
and  paid  the  legacies  here,  notwithstanding  the  testator  realized 
and  possessed  his  property  in  India,  resided  there,  made  his  will 

(1)  15  R.  E.  707  (1  Price,  165)  [overruled  Tlwmsonv.  Adv.-Gcn.t  12  CI.  &  F. 
1,  25,  29.— F.  P.]. 
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there,  and  died  there ;  and  although  the  executors  were  in  India  in  re 
at  the  time  of  their  appointment,  and  the  will  was  originally  0ALE8- 
proved  there.  That  case,  however,  with  others  of  the  same 
class  (l),  has  been  overruled ;  and  it  is  now  clear  that  in  the  case 
of  a  testator  dying  under  the  circumstances  mentioned  in  The 
Attorney-General  v.  Cockerell,  although  the  will  be  afterwards 
proved  in  England,  legacy  duty  is  not  *payable :  Attorney-General  v.  [  *393  J 
Jackson (2),  Arnold  v.  Arnold (9).  In  that  case  the  Lord  Chan- 
cellor says — "  The  fact  relied  upon  as  subjecting  the  legacies  to 
the  duty,  is  that  the  property  was  remitted  from  India  to  England, 
and  administered  by  the  executors  in  this  country.  This  was  an 
unnecessary  proceeding ;  it  may  be  said,  indeed,  to  be  by  mere 
accident  that  such  a  course  was  adopted,  for  it  is  obvious  that, 
the  executors  in  India  having  paid  all  the  debts  in  India,  and  the 
executors  in  England  having  paid  all  the  debts  in  this  country, 
the  former  might,  according  to  all  the  authorities,  have  avoided 
the  question  by  remitting  the  legacies  direct  to  each  legatee ;  or, 
instead  of  allowing  them  to  pass  through  the  hands  of  the  personal 
representatives  in  this  country,  might  have  remitted  them  to  an 
agent  of  their  own,  with  directions  to  pay  over  the  money  to  the 
person  en  titled.' '    The  same  observations  apply  to  the  present  case. 

(Parke,  B. :    Here    Mr.   Speir  was  acting  under  a   power  of 
attorney  from  Mr.  Dyneley,  and  was  merely  his  agent.) 

There  was  nothing  to  have  compelled  the  Court  to  grant  the 
administration  to  the  party  named  by  the  executor ;  but  they 
having  so  granted  it,  he  has  all  the  duties  of  a  regular  adminis- 
trator personally  imposed  upon  him.  It  is  an  absolute,  not  a  qualified, 
grant  of  administration  to  Mr.  Speir.  The  judgment  of  the  Court 
in  Arnold  v.  Arnold  proceeds  upon  the  ground,  not  that  the  testator 
had  been  domiciled  in  India,  but  that  the  property  was  in  India, 
and  was  not  tangible  by  the  executor  here  as  an  executor,  but  that 
there  was  another  party  in  India  who  had  the  absolute  control  over 
the  property  there,  and  over  whom  the  Ecclesiastical  Courts  here 
could  have  no  jurisdiction.  His  Lordship  says  :  "  When  the  Act 
speaks  of '  any  will  of  any  person, 'and  of  the  legacies  being  payable 
out  of  the  personal  estate,  it  must,  I  think,  *be  considered  as       [  *394  ] 

(1)  Attorney-Gritem!  v.  Jieatsou,  21  208  (2  Sim.  &  St.  284). 
K.  R.  770    (7  Price,   560)  [overruled  (2)  37  R.  R.  641  (2  Cr.  &  J.  101)  ; 

together  with  A.-G.  v.  Cockerell,  see  37  R.  R.  12  (8  Bligh,  15). 
last  note]  ;   Logan  v.  Fairlie,  25  R.  R.  (3)  2  My.  &  Cr.  256. 
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in  re  speaking  of  persons,  and  wills,  and  personal  estates  in  this  country, 
that  being  the  limit  of  the  sphere  of  the  enactment.  It  is  clearly 
not  applicable  to  the  East  Indies  :  it  is  applicable  to  this  country. 
If  there  had  been  no  property  in  this  country,  it  would  not  have 
been  necessary  to  prove  the  will  here,  quoad  the  property  in  India." 
In  that  case  the  testator  certainly  died  in  India ;  in  the  present 
case,  not  being  a  native  of  this  country,  he  died  here :  but  the 
judgment  of  the  Lord  Chancellor  appears  to  proceed  indepen- 
dently of  any  distinction  in  that  respect,  and  upon  the  ground  that 
this  is  property  over  which  the  executor  in  England  had  no  control. 
In  the  case  In  re  Ewin  (1),  where  a  testator,  domiciled  in  England, 
died  possessed  of  property  in  foreign  funds  payable  abroad,  but  it 
appeared  that  the  stock  had  been  transferred  into  the  name  of  the 
executor  in  England,  and  he  had  dealt  with  and  transferred  the 
dividends  to  the  legatees,  the  duty  was  held  to  be  payable.  But 
there  the  executor  in  England  received  the  property  without 
proving  the  will  abroad,  an  had  the  means  of  controlling  the 
property  in  his  character  of  executor  here.  Here  there  was  an 
absence  of  all  power  in  the  executor  in  England  to  deal  with  this 
property,  which  was  altogether  under  the  control  of  the  adminis- 
trator in  India.  Upon  the  whole,  therefore,  it  is  submitted  that 
legacy  duty  is  not  payable  upon  the  proceeds  of  these  notes,  and 
that  a  sufficient  account  has  been  delivered  by  the  executors. 

The  Attorney-General  and   Waddinyton,  contra,  were  stopped 
by  the  Court. 

Parke,  B. : 

It  seems  to  me,  that  upon  the  authority  of  the  very  case  upon 
which  Mr.  Richards  relies,  Mr.  Dyneley,  as  the  executor,  was  liable 
[  *395  ]  to  pay  this  legacy  duty :  because  *this  is  a  case,  not  merely  of  the 
payment  of  the  legacy  by  an  English  executor  in  England,  which, 
according  to  the  case  of  the  Attorney-General  v.  Beatson,  would 
have  been  sufficient  to  make  the  legacy  duty  payable.  That 
authority  cannot  certainly  be  considered  as  any  longer  binding,  after 
what  was  decided  by  the  Lobd  Chancellor  in  Arnold  v.  Arnold; 
but  in  Arnold  v.  Arnold  it  appears  clearly  to  have  been  the  Lori» 
Chancellor's  opinion,  that  if  the  testator  had  been  such  a  person 
as  is  described  in  the  Act  of  Parliament,  the  duty  would  have  been 
payable  ;  and  the  ground  upon  which  it  was  held  not  to  be  payable 

(1)  1  Cr.  &  J.  151;  lTyr.  92. 
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in  that  case  was,  that  the  testator  was  not  domiciled  in  England,  in  re 
but  in  India  ;  and  that  the  will  of  the  testator  was  made  in  India. 
But  in  this  case,  not  only  is  the  legacy  payable  in  England  by 
Mr.  Dyneley,  but  the  will  is  the  will  of  a  British  subject ;  at  least, 
if  that  be  material,  we  ought  to  assume  it  to  be  so,  inasmuch  as 
the  contrary  has  not  been  proved :  at  all  events,  it  is  the  will  of  a 
person  domiciled  in  England ;  and  according  to  the  case  of  In  re 
Ewin,  a  person  so  domiciled  fills  the  character  of  "  a  person " 
described  in  the  Act  of  Parliament.  Therefore  we  have  in  this  case 
all  that  the  Lord  Chancellor,  in  the  case  of  Arnold  v.  Arnold, 
seems  to  think  necessary  in  order  to  make  the  duty  payable.  We 
have  first  the  fact  that  the  testator  was  a  British  subject,  or  a 
person  domiciled  in  England  ;  and  next,  that  the  will  was  made  in 
England,  and  administered  in  England  by  an  English  executor. 
It  seems  to  me,  therefore,  that  there  is  no  doubt,  even  according  to 
the  authority  of  the  case  which  was  relied  upon  by  Mr.  Richards 
as  overruling  former  decisions  of  this  Court,  that  the  legacy  duty 
is  payable  in  this  case. 

Alderson,  <B. : 

I  am  of  the  same  opinion.  In  the  case  of  Arnold  v.  Arnold,  the 
Lord  Chancellor  puts  his  judgment  upon  the  ground,  that  when 
the  Act  speaks  of  "  any  will  of  any  person/'  it  must  mean  the  will 
of  a  testator  in  *this  country,  and  a  will  in  this  country.  In  this  C  *396  ] 
case  the  existence  of  a  will  in  this  country  is  proved,  and  the  money 
has  been  remitted  to  the  executor  under  the  will,  in  this  country, 
to  be  paid  by  him  to  the  legatees  under  the  will.  It  seems  to  me 
that  the  case  falls  within  the  authority  of  Arnold  v.  Arnold. 

Gurney,  B. : 

I  cannot  see  that  the  circumstance  of  Mr.  Speir  being  employed 
to  remit  the  funds  from  India  makes  any  difference  in  the  case  :  he 
acted  under  a  power  from  the  executor  Mr.  Dyneley ;  he  was  his 
agent,  receiving  authority  from  him,  and  transmitting  the  funds  to 
him  as  the  executor  in  this  country. 

Bolpe,  B. : 

I  am  quite  of  the  same  opinion.  I  think,  so  far  from  the  funds 
being  received  by  Mr.  Speir  as  executor,  that  Mr.  Dyneley  was  not 
compelled  to  send  out  a  power  of  attorney  to  him  to  administer  the 
assets,  although  he  would  have  been  compelled  to  send  out  such  a 
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E.n. 


In  re 
Coales. 


power  as  would  have  enabled  his  agent  to  remit  the  funds.    There 

may  be  cases  of  difficulty  which  may  sometimes  arise,  of  a  foreigner 

abroad  having  property  here  ;  but  this  is  a  case  which  appears  to 

me  to  be  free  from  any  doubt  whatever. 

Rule  absolute. 


1841. 
Jan.  22. 

Reek,  oj 
Plea*. 

[  39fi  ] 


[  *S97  ] 


WESTON  v.  WEIGHT. 

(7  Meeson  &  Welsby,  396— 399;  S.  C.  10  L.  J.  Ex.  329.) 

Where  A.,  the  charterer  of  a  vessel,  by  the  charter-party,  agreed  that  on 
the  arrival  of  the  ship  at  the  outward  port,  he  would,  through  his  agent 
there,  supply  cash  to  the  master  for  the  disbursements  of  the  vessel,  to  l*s 
repaid  by  bills  to  be  drawn  by  the  master  on  the  owner :  and,  on  th*1 
arrival  of  the  vessel  there,  the  agent  supplied  goods  for  the  use  of  the  crew, 
and  paid  certain  money  demands  made  on  the  master,  but  did  not  advance 
any  actual  cash :  Held,  that  although  it  was  not  shown  that  any  bills  were 
drawn  by  the  master  for  the  amount,  A.  might  recover  it  from  the  owneT 
in  an  action  for  goods  sold  and  delivered  and  for  money  paid,  the  master 
having  authority  to  obtain  supplies  of  goods  and  money  for  the  necessary 
use  of  the  ship  on  the  credit  of  the  owner,  independently  of  the  expre>* 
stipulation  of  the  charter-party. 

Assumpsit  for  goods  sold  and  delivered,  money  lent,  money  paid, 
and  on  an  account  stated.  Plea,  non  assumpsit.  *At  the  trial 
before  Bolfe,  B.,  at  the  Middlesex  sittings  in  this  Term,  it  appeared 
that  the  plaintiff  had  chartered  a  vessel  belonging  to  the  defendant, 
bound  for  the  African  coast,  and  the  charter-party  contained  an 
express  stipulation,  that  on  the  arrival  of  the  ship  at  Sierra  Leone, 
the  plaintiff  would,  through  his  agent  there,  supply  cash  to  the 
master  for  the  disbursements  of  the  vessel,  to  be  repaid  by  bills 
to  be  drawn  by  the  master  on  the  defendant.  On  the  arrival 
of  the  ship  at  that  port,  in  August,  1839,  the  plaintiff's  agent  there 
supplied  her  with  goods,  and  also  paid  certain  demands  made  upon 
the  master  in  respect  of  the  vessel  by  persons  resident  there ;  but 
he  did  not  advance  any  actual  cash.  There  was  no  evidence  to 
show  whether  any  bill  had  been  drawn  by  the  master  for  the 
amount.  It  was  objected  for  the  defendant,  that  the  plaintiff 
ought  to  have  sued  upon  the  special  agreement  contained  in  the 
charter-party,  and  could  not  recover  in  this  general  form  of  action. 
The  learned  Judge  reserved  the  point,  and  a  verdict  passed  for  the 
plaintiff,  damages  218/.  10*. 

Jervis  now   moved   to   enter   a  nonsuit,  pursuant    to  leave 
reserved  at  the  trial : 
The  plaintiff  ought  to  have  sued  on  the  special  contract.     It  is 
clear  this  was  not  a  case  of  goods  sold  and  delivered,  to  be  paid  for 
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on  request ;  nor  was  it  a  case  of  money  paid  or  money  lent.  The  Webton 
contract  was  to  supply  cash,  to  be  repaid  in  a  particular  manner,  Wright. 
by  bills  at  a  certain  date.  It  is  perfectly  consistent  with  the 
evidence,  that  a  bill  was  drawn  by  the  master  in  respect  of  this 
transaction,  and  remitted  to  and  accepted  by  the  defendant.  If  the 
plaintiff  had  produced  the  bill,  and  shown  that  the  time  for  which 
it  was  drawn  had  expired,  or  that  it  had  not  been  honoured,  the 
case  would  be  different.  But  further,  there  was  no  advance  in  cash 
at  all,  and  the  plaintiff,  therefore,  did  not  come  within  the  terms  of 
the  agreement. 

(Parke,  B.:  The  plaintiff's  title  to  recover  for  goods  sold  depends 
upon  the  general  authority  of  the  *master  to  contract  for  neces-       [  *398  ] 
saries  for  the  ship.) 

That  would  apply,  if  there  had  been  no  special  provision  to  the 
contrary  ;  but  as  there  was,  the  defendant  can  only  be  sued  in  the 
terms  of  the  engagement  contained  in  the  charter-party,  for  cash 
advanced  thereon. 

Parke,  B. : 

I  think  there  should  be  no  rule.  With  respect  to  the  money 
demands  in  the  declaration,  it  appears,  that  although,  according  to 
the  agreement,  the  money  was  to  be  paid  by  bills  to  be  drawn  by 
the  captain  upon  the  owner,  yet  no  time  was  specified  for  which 
credit  was  to  be  given.  It  must,  however,  have  meant  bills  payable 
at  sight,  or  at  all  events  within  a  reasonable  time :  at  the  expira- 
tion of  that  time,  the  defendant  becomes  indebted  in  so  much 
money  payable  on  request.  Then  as  to  the  count  for  goods  sold, 
the  defendant  stands  in  the  same  position  as  an  ordinary  merchant, 
to  whom  goods  have  been  bond  fide  supplied  for  the  service  of  his 
ship,  and  for  which  the  plaintiff  may  recover,  unless  he  has 
restrained  himself  by  the  charter-party  from  so  doing  :  and  I  am 
clearly  of  opinion  that  he  has  not.  It  contains  an  affirmative 
provision,  by  which  the  plaintiff  is  bound  to  supply  money  to  the 
master,  but  that  is  perfectly  consistent  with  the  general  authority 
of  the  master  to  pledge  the  credit  of  his  owner  for  necessaries  to 
the  ship. 

Alderson,  B. : 

By  the  agreement  contained  in  the  charter-party,  the  plaintiff 
Jias  undertaken  that  the  master  shall  have  money  in  hand  if  he 
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Wright. 


[  *399  ] 


require  it,  and  the  right  himself  to  go  into  the  market  and  get 
goods,  should  they  be  needed.  But  that  engagement  is  perfectly 
consistent  with  the  general  right  which  the  master  has  by  law,  oi 
pledging  the  credit  of  his  owner  for  necessaries  supplied  to  the  ship, 
and  both  may  well  stand  together.  As  to  the  money  advanced  to 
others,  for  the  protection  of  the  ship,  it  must  be  considered  as 
advanced  to  the  owner ;  *or  if  not,  it  may  be  considered  as  a 
necessary  supplied  to  the  master ;  and  we  have  recently  decided, 
that  when  so  advanced,  it  may  be  recovered  against  the  owner,  in 
the  same  manner  as  in  the  case  of  a  supply  of  goods  (l). 


Gurney,  B.,  and  Rolfe,  B.,  concurred. 


Rule  refused. 


1841. 
Jan.  25. 


Etch,  of 
Pleat. 

[  399] 


EOBEETS  v.  HUGHES. 

(7  Meeson  &  Welsby,  399 ;  S.  C.  10  L.  J.  Ex.  337  ;  1  Dowl.  (N.  S.)  82.) 

Affidavits  of  jurors  as  to  what  took  place  in  open  Court  on  the  delivery  of 
their  verdict,  are  receivable. 

This  was  an  action  tried  before  the  under-sheriff  of  Merioneth- 
shire, in  which  the  plaintiff  had  a  verdict  for  15/.  6#.  Jerri*  had 
obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant,  or  for  a 
new  trial,  on  the  ground  that  the  verdict  had  been  entered  for  the 
plaintiff  by  a  mistake  of  the  under-sheriff. 

R.  F.  Richards,  in  showing  cause,  proposed  to  read  an  affidavit 
of  one  of  the  jurors,  as  to  what  had  passed  on  the  delivery  of  their 
verdict. 

Jerri*  objected :  but 

Per  Curiam  : 

The  rule  does  not  exclude  jurymen  from  swearing  to  what  took 
place  in  open  Court,  but  only  as  to  what  took  place  in  their  private 
room,  or  the  grounds  on  which  they  found  their  verdict. 

The  affidavit  was  accordingly  read  :  and  ultimately  the 

Rule  was  made  absolute  for  a  new  trial. 

(1)  Arthur  v.  Barton,  6M.&W.  138. 
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JONES  v.  LITTLEE.  uu. 

Jan.  16. 
(7  Meeson  &  Welsby,  423—426 ;  S.  0.  10  L.  J.  Ex.  171.)  

Slander  for  speaking  of  the  plaintiff  the. following  words:  "I  will  bet         j>i~ag 
ol.  to  1/.  that  Mr.  J.  (the  plaintiff)  was  in  a  sponging-house  for  debt  within  * 

the  last  fortnight,  and  I  can  produce  the  man  who  locked  him  up ;  the  man  L  * 
told  me  so  himself. "  And  in  answer  to  the  following  question  from  a 
bystander,  "Do  you  mean  to  say,  that  Mr.  J.,  brewer,  of  Rose  Hill,  has 
been  to  a  sponging-house  within  this  last  fortnight  for  debt  ?  "  the  defendant 
said,  "Yes,  I  do."  The  jury  found  that  the  words  were  spoken  of  the 
plaintiff  in  the  way  of  his  trade :  Held,  that  the  action  was  maintainable, 
and  that  the  verdict  was  right,  as  it  was  plain  from  the  conversation  that 
the  words  were  spoken  of  the  plaintiff  in  his  character  of  a  brewer. 

Semble,  also,  that  the  words  were  actionable  independently  of  that, 
because  they  must  necessarily  affect  the  plaintiff  in  his  trade  and  credit. 

Slander.  The  declaration  stated,  that  the  plaintiff  was  a  brewer, 
and  that  the  defendant  falsely  and  maliciously  spoke  and  published 
of  and  concerning  him  in  the  way  of  his  trade  as  a  brewer,  the 
false,  scandalous,  malicious,  and  defamatory  words  following:  "I'll 
(meaning  that  he,  the  defendant  would)  bet  5/.  to  1/.,  that  Mr.  Jones 
(meaning  the  plaintiff)  was  in  a  sponging-house  for  debt  within  the 
last  fortnight,  and  I  can  produce  the  man  who  locked  him  up ;  the 
man  told  me  so  himself :  "  whereupon  the  said  Henry  Pye  then 
asked  the  defendant,  "Do  you  mean  to  say,  that  Mr.  Jones, 
brewer,  of  Rose  Hill,  (meaning  and  describing  the  plaintiff),  has 
been  in  a  sponging-house  within  this  last  fortnight  for  debt?  "  and 
thereupon  the  defendant  then  replied  to  the  said  Henry  Pye,  and 
the  said  other  persons  then  present,  "  Yes,  I  do." 

The  cause  was  tried  before  Bolfe,  B.,  at  the  last  Liverpool 
*Assizes,  when,  no  special  damage  having  been  proved,  it  was  [  *424  ] 
objected,  on  the  authority  of  Ayre  v.  Craven  (l),  that  the  words 
could  not  be  considered  as  spoken  of  the  plaintiff  in  the  way  of  his 
trade,  and  therefore  that  he  ought  to  be  nonsuited.  The  learned 
Judge  refused  to  nonsuit,  and  the  jury  returned  a  verdict  for  the 
plaintiff. 

Kelly,  in  Michaelmas  Term  last,  applied  for  a  rule  to  show  cause 
why  a  nonsuit  shpuld  not  be  entered,  or  why  the  judgment  should 
not  be  arrested.  The  Court  refused  a  rule  on  either  of  those 
grounds,  but  granted  a  rule  to  show  cause  why  there  should  not  be 
a  new  trial,  on  a  suggestion  that  the  learned  Judge  ought  to  have 
left  it  as  a  question  to  the  jury  whether  the  words  were  spoken  of 
the  plaintiff  in  the  way  of  his  trade,  and  did  not. 

(1)  41  K.  R.  359  (2  Ad.  &  El.  2;  4  Nev.  &  Man.  220). 
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Jones  Cresswell  and  Wightman  now  showed  cause  : 

v. 

Littler.  The  jury  have  found  that  the  words  were  spoken  of  the  plaintiff 

in  the  way  of  his  trade,  and  in  so  doing  they  -have  come  to  a  right 
conclusion.  The  words  alleged  to  have  been  spoken  amount  to  an 
allegation  that  the  plaintiff  was  insolvent,  and  if  so,  it  must  apply 
to  him  in  the  way  of  his  trade  as  a  brewer.  The  case  of  Ay  re  v. 
Craven  was  a  different  case  altogether.  If  the  words  there  laid  had 
been  alleged  to  have  been,  that  in  the  plaintiff's  character  of 
physician  he  had  been  incontinent,  they  would  have  been  actionable 
in  themselves,  as  necessarily  affecting  him  in  his  professional 
character.  That  case  was  decided  on  the  authority  of  Lnmby  v. 
Allday  (l),  where  it  was  held  that  the  words  charged  as  slanderous 
must  show  the  want  of  some  general  requisite,  as  honesty,  capacity, 
fidelity,  &c,  or  connect  the  imputation  with  the  plaintiff's  office, 
trade,  or  business. 

(Parke,  B. :  The  case  of  Stanton  v.  Smith  (2)  is  directly  in  point. 
[  *425  ]  *it  was  there  held,  that  it  was  actionable  to  say  of  a  tradesman, 
"He  is  a  sorry  pitiful  fellow,  and  a  rogue;  he  compounded  his 
debts  at  5s.  in  the  pound  ;  "  though  there  was  no  colloquium  of  his 
trade  :  but  if  the  question  was  put  to  the  jury,  and  they  found  it  to 
have  been  spoken  of  the  plaintiff  in  his  trade,  there  is  an  end  of 
the  matter.) 

Insolvency  is  necessarily  connected  with  trade.  If  a  man  cannot 
pay  his  debts,  he  cannot  pay  his  mercantile  debts.  The  damage  is 
the  same,  whether  the  defendant  happens  to  be  speaking  of  him  in 
his  trade  of  a  brewer,  or  not. 

(Alderson,  B. :  Doyley  v.  Roberts  (3)  seems  to  be  an  authority 
to  the  contrary.  There  the  following  words  were  spoken  of  an 
attorney — "  He  has  defrauded  his  creditors,  and  has  been  horse- 
whipped off  the  course  at  Doncaster  ;  "  and  it  was  held  that  they 
were  not  actionable,  unless  they  were  spoken  of  him  in  his 
profession.) 

The  words,  to  be  actionable,  must  either  necessarily  affect  the 
plaintiff  in  his  trade,  must  be  spoken  of  him  in  his  trade,  or  must 
be  shown  to  have  affected  him  injuriously.  In  Doyley  v.  Roberts, 
and  Ayre  v.  Craven,  the  words  did  not  necessarily  affect  the  party 

(1)  35  R.  R.  715  (1  Cr.  &  J.  305).  (3)  43  R.  R.  810  (3  Bing.  X.  C\  835: 

(2)  2  Ld.  Rajr.  148Q.  5  Reott,  40). 
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in  his  trade.    In  Com.  Dig.,  Action  upon  the  case  for  Defamation,        Jones 
(D.  22),  the  following  is  put  as  an  instance  of  words  which  are      littleb. 
actionable:    "  If  he  say  of  a  counsellor,  'Thou  art  no  lawyer; 
canst  not  make  a  lease ;  they  are  fools  that  come  to  thee  for  law/  " 

Alexander,  in  support  of  the  rule  : 

There  was  no  evidence  to  show  that  the  words  were  spoken 
of  the  plaintiff  in  the  way  of  his  trade,  and  that  question  was 
not  properly  left  to  the  jury. 

(Rolfb,  B. :  I  am  sure  I  put  the  question  to  the  jury,  whether 
the  words  were  spoken  of  the  plaintiff  in  his  trade,  and  they  found 
that  they  were.) 

The  rule  was  granted  on  that  ground. 

Parke,  B. : 

It  is  quite  clear  that  this  rule  ought  to  be  *discharged,  for  the  [  **26  ] 
only  ground  on  which  it  was  granted  has  failed,  inasmuch  as  the 
learned  Judge  did  leave  the  question  to  the  jury,  whether  the  words 
were  spoken  of  the  plaintiff  in  his  trade ;  and,  indeed,  it  is  plain 
that  the  words  were  so  used,  from  the  fact,  that  in  the  conversation 
in  question,  the  plaintiff  was  spoken  of  as  a  brewer.  Independently 
of  that,  however,  and  even  if  they  were  spoken  of  him  in  his 
private  character,  I  think  the  case  of  Stanton  v.  Smith  is  an 
authority  to  show  that  the  words  would  have  been  actionable, 
because  they  must  necessarily  affect  him  in  his  trade.  It  is  there 
said,  "  We  were  all  of  opinion  that  such  words  spoken  of  a  trades- 
man must  greatly  lessen  the  credit  of  a  tradesman,  and  be  very 
prejudicial  to  him,  and  therefore  that  they  were  actionable."  That 
case  is  distinguishable  from  Ayre  v.  Craven  and  Doyley  v.  Roberts.  In 
the  latter  of  those  cases,  the  words  were  not  spoken  of  the  plaintiff 
in  his  business  of  an  attorney ;  and  in  the  former  it  did  not  appear 
in  what  manner  the  immorality  was  connected  with  the  plaintiff's 
profession  of  a  physician :  and  it  was  possible  that  such  imputations 
of  incorrect  conduct,  out  of  the  line  of  their  respective  professions, 
might  not  injure  their  professional  characters.  But  this  case  is 
distinguishable,  because  here  the  imputation  is  that  of  insolvency, 
which  must  be  injurious ;  for  if  a  tradesman  be  incapable  of 
paying  all  his  debts,  whether  in  or  out  of  trade,  his  credit  as  a 
tradesman,  which  depends  on  his  general  solvency,  must  be  injured. 
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LR.B. 


Jones 
Littler. 


The  case  of  Stanton  v.  Smith,  as  it  appears  to  me,  is  good  law, 
notwithstanding  the  observations  of  Coltman,  J.,  in  Doylep  v. 
Roberts. 


Alderson,  B.,  and  Rolfe,  B.,  concurred. 


Rule  discharged. 


1841. 
Jan.  19. 

Exch.  of 
Plea*. 

[427] 


TODD  and  Another  v.  EMLY  and  Another  (1). 

(7  Meeson  &  Welsby,  427—435  ;  S.  C.  10  L.  J.  Ex.  161.) 

A  club  was  formed,  by  the  regulations  of  which  the  members  paid 
entrance-money  and  an  annual  subscription,  and  cash  was  paid  for 
provisions  supplied  to  the  house.  The  funds  of  the  club  were  deposited  at 
a  banker's,  and  a  committee  was  appointed  to  manage  the  affairs  of  the 
club,  and  to  administer  the  funds,  but  no  member  of  the  committee  had 
authority  to  draw  cheques,  except  three  who  were  chosen  for  that 
purpose,  and  whose  signatures  were  countersigned  by  the  secretary :  Held, 
in  an  action  brought  against  two  of  the  committee  by  a  tradesman  who  had 
supplied  wine  on  credit,  ordered  by  a  member  of  the  committee  for  the  use 
of  the  club,  that  the  tradesman  was  not  entitled  to  recover,  without  proving 
either  that  the  defendants  were  privy  to  the  contract,  or  that  the  dealing  on 
credit  was  in  furtherance  of  the  common  object  and  purposes  of  the  club. 

Assumpsit  for  goods  sold  and  delivered.     Plea,  non  assumpsit. 

The  cause  was  tried  before  Lord  Abinger,  C.  B.,  at  the  last 
Summer  Assizes  at  Guildford,  when  it  appeared  that  the  action  was 
brought  to  recover  from  the  defendants,  who  had  been  members 
of  the  committee  of  the  late  Alliance  Club,  the  amount  of  a  bill 
for  wine  supplied  for  the  use  of  the  club,  under  the  following 
circumstances:  The  members  of  the  Alliance  Club,  which  was 
formed  in  the  year  1886,  were  the  proprietors  of  the  club  and 
the  renters  of  the  house.  They  paid  entrance-money  and  an 
annual  subscription,  cash  being  paid  for  all  provisions  consumed  in 
the  club-house.  The  funds  were  deposited  at  a  banker's  appointed 
by  the  members  of  the  club,  and  were  drawn  out  by  cheques  signed 
by  three  of  the  committee,  and  countersigned  by  the  secretary. 
The  rules  of  the  club  were  not  in  evidence  at  the  trial.  The  wine 
in  question  had  been  supplied  by  the  plaintiffs  to  the  order  of  the 
steward  of  the  club,  given  in  the  presence  of  a  committeeman,  and 
the  steward  had  on  several  occasions  given  similar  orders,  but 
always,  as  he  stated,  first  applying  to  some  member  of  the  com* 
mittee.  It  did  not  appear  that  either  of  the  defendants  had  signed 
any  cheques,  or  had  individually  authorized  any  orders  for  wine. 

There   was  some  evidence  of  the  defendants  having  attended 

(1 )  See  further  proceedings,  8  M,  &  W.  50J,  10  L.  J.  Ex.  202. 
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meetings  held  "by  the  members  of  the  club  after  it  Lad  ceased  to        Todd 
exist,  at  which  the  affairs  of  the  club  were  discussed  with  a  view       emly. 
to  an  arrangement  with    the  creditors,  and  evidence  was  offered 
of  a  conversation,  in  which  it  was  said  that  the  defendants  had 
admitted  their  liability  ;  but  the  Lord  Chief  Baron  expressed  *an       [  *428  ] 
opinion,  that  it  was  merely  an  attempt  as  men  of  honour  to  save 
the  creditors  harmless,  and  did  not  make  the  defendants  liable ; 
and  the  case  was  not  left  to  the  jury,  the  counsel  for  the  defendant 
submitting  to  a  verdict  for  the  plaintiffs,  upon  leave  being  reserved 
to  him  to  move  to  enter  a  nonsuit.    Thesiger  having,  in  Michaelmas 
Term,  obtained  a  rule  accordingly, 

Cre8swell  and  Piatt  now  showed  cause : 

The  question  in  this  case  is,  whether  there  was  evidence  to  be 
left  to  the  jury,  that  these  defendants  authorized  the  contract 
declared  on  to  be  made  with  the  plaintiffs  on  their  behalf.  *  * 
The  Alliance  Club  was  not,  as  in  the  case  of  White's  or  Crockford's, 
under  the  management  of  the  steward  or  proprietors  of  the  house  ; 
but  the  members  were  themselves  the  proprietors  of  the  establish- 
ment, as  in  the  case  of  the  United  Service  Club,  and  the  committee 
was  a  body  delegated  by  them  to  conduct  the  affairs  of  the  club, 
over  which  they  were  to  exercise  an  absolute  control.  The  com- 
mittee, therefore,  would  exercise  a  control  over  the  orders  for  goods, 
as  well  as  over  the  payments.  The  orders  for  wine  were  invariably 
directed  by  the  committee,  *and  whatever  portion  of  them  might  [  *429  ] 
be  there  to  act,  it  was  the  act  of  the  committee. 

(Parke,  B. :  It  is  only  the  act  of  those  committeemen  who  were 
present.) 

There  was  a  general  authority  given  to  the  steward  to  order  wine 
from  the  plaintiffs,  and  in  that  view,  as  members  of  the  club,  the 
defendants  are  liable.  *  *  The  case  of  Horsley  v.  Bell  (l)  is  a 
distinct  authority  for  the  plaintiffs.  There,  an  Act  of  Parliament 
having  been  passed  to  make  a  certain  brook  navigable,  the 
defendants  and  others  were  named  commissioners  to  carry  the  Act 
into  execution,  by  which  tolls  were  to  be  taken,  and  the  commis- 
sioners were  empowered  to  borrow  money  thereon.  A  treasurer 
and  surveyor  were  appointed,  and  the  work  was  commenced.  The 
defendants  were  all  acting  commissioners,  by  whom  the  plaintiff 

(l)  16  E.  B.  89  (Ambler,  770;  1  Br.  C.  0.  101). 
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Todd  was  employed  to  do  certain  work  in  prosecution  of  the  scheme,  and 
Emly.  to  whom  they  gave  orders  from  time  to  time.  These  orders  were 
given  at  different  meetings  by  such  of  the  defendants  as  were 
present,  but  none  of  them  were  present  at  all  the  meetings  at  which 
the  orders  were  given ;  so  that  the  defendants  did  not  join  in  all 
[  *430  ]  the  orders,  but  every  one  of  them  joined  in  making  *some  one  of 
the  orders:  and  they  were  all  held  liable.  The  acting  commis- 
sioners in  that  case  are  analogous  to  the  committeemen  in  the 
present,  who  take  upon  themselves  the  management  of  the  club,  as 
the  commissioners  did  the  carrying  out  of  the  objects  of  the  Act  of 
Parliament. 

(Parke,  B. :  The  orders  there  were  to  make  one  entire  thing.) 

Yes ;  but  that  was  to  be  done  by  performing  different  acts.  Here 
there  was  equally  one  entire  thing,  viz.  the  carrying  on  the  business 
of  the  club.  Every  individual  act  that  is  done  is  part  of  the 
general  management. 

(Lord  Abinger,  C.  B. :  In  the  case  of  Fkmyng  v.  Hector  (l),  in  this 
Court,  the  rules  of  the  club  were  produced  in  evidence,  and  one  was 
that  cash  should  be  paid,  and  no  credit  given. 

Alderson,  B. :  The  question  is,  whether  there  was  evidence  for 
the  jury  that  the  committed  undertook  generally  to  manage  the 
affairs  of  the  club  on  their  credit.) 

There  was  abundant  evidence  of  that ;  and  if  so,  they  were  liable. 

(Parke,  B. :  There  is  no  doubt  in  this  case,  that  the  steward 
who  gives  the  order  is  prima  facie  liable,  unless  he  can  make  out 
that  he  received  an  order  from  some  one  else,  and  then  he  is  not 
personally  liable.  Then  who  gave  the  orders  to  the  steward  ?  Not 
the  defendants ;  then  you  must  go  further,  and  satisfy  the  jury 
that  the  order  was  given  by  some  person  having  power  to  bind 
them;  the  question  then  is,  have  you  given  reasonable  evidence 
of  that?) 

The  steward  gave  the  order  on  behalf  of  the  club,  or  committee, 
from  whom  he  had  a  general  authority,  and  was  not  therefore 
personally  liable.  There  is  nothing  to  show  that  the  committee 
repudiated  what  had  been  done  by  Chapman,  on  the  authority 

(1)  46  it.  R.  553  (2  M.  &  W.  172). 
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under  which  the  contract  was  made.     Then  with  reupect  to  what  Todd 

took  place  after  the  dissolution  of  the  club,  at  the  meeting  of  the  emly. 
members,  that  was  evidence  for  the  jury,  and  had  the  case  gone  to 

them,  must  have  been  left  as  a  question  for  them  *to  decide.  [  **31  ] 

(Lord  Abinger,  C.  B. :  Nothing  went  to  the  jury.  What  took 
place  at  that  meeting  I  considered  only  an  attempt,  as  men  of 
honour,  to  save  the  creditors  harmless.) 

Thesiger,  in  support  of  the  rule  : 

This  was  treated  at  the  trial  entirely  as  a  question  of  law,  and 
there  is  no  ground  for  saying  that  any  legal  liability  attached  to 
the  defendants.  The  extent  of  the  authority  of  the  committee  did 
not  fully  appear,  but  it  appeared  that  they  had  control  over  the 
funds  of  the  club  for  certain  purposes.  Those  funds  could  only  be 
obtained  by  means  of  the  signature  of  three  of  the  committee ;  but 
the  cheques  so  signed  were  to  be  countersigned  by  the  secretary. 
The  committee  were  therefore  trustees  of  the  fund,  and  that  was 
the  whole  extent  of  the  evidence  as  to  their  power.  Assuming  that 
the  whole  body  of  the  committee  are  the  agents  of  the  club,  still  it 
is  clear  that  no  single  member  of  the  committee  can  act  as  such 
agent.  In  the  case  of  Flemyng  v.  Hector,  it  was  held  that  the  com- 
mittee at  large  were  not  agents  for  the  club,  to  bind  the  members 
in  respect  of  contracts  entered  into  by  them,  for  that  the  committee 
had  no  right  to  pledge  the  personal  credit  of  the  members.  But 
then  it  is  said  that  the  members  of  the  committee  have  power  to 
bind  one  another.  But  the  steward,  although  he  had  a  general 
authority,  never  acted  on  that,  but  invariably  applied  to  some 
member  of  the  committee,  and  with  respect  to  the  wine  in  question, 
one  of  the  committee  was  present  when  the  order  for  it  was  given. 
It  is  true  that  the  defendants  were  aware  of  the  fact  that  the  plain- 
tiffs supplied  the  wines  to  the  club ;  but  that,  in  Flemyng  v.  Hectoi; 
was  not  considered  as  a  circumstance  which  affected  the  liability  of 
the  members.  These  defendants  had  no  further  knowledge  of  this 
matter  than  other  members  of  the  club.  In  Hartley  v.  Bell,  all 
the  acting  commissioners  were  attending  from  time  to  time,  and 
taking  part  in,  and  giving  orders  for,  the  prosecution  *of  the  works,  [  *±32  ] 
whereas  in  the  present  case  there  was  no  evidence  to  show  that 
the  defendants  ever  gave  a  single  order.  In  Thomas  v.  Edwards  (1), 
which  was  an  action  by  an  innkeeper  against  one  of  the  committee 

(1)  46  B.  B.  57G  (2  M.  &  W.  215). 
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I'odd  of  a  candidate  at  a  contested  election,  for  refreshments  supplied  to 
Emly.  voters,  which  were  in  fact  ordered  through  a  third  party,  it  was 
held  that  the  plaintiff  must  prove  that  the  party  ordering  them 
was  employed  by  the  defendant  alone,  or  by  the  defendant  and 
others,  to  do  so,  and  that  the  defendant  was  not  acting  merely  as 
agent  for  some  other  person.  The  credit  is  not  given,  in  cases  of 
this  sort,  to  the  members  of  the  club,  or  to  any  particular  indi- 
viduals in  it,  but  to  the  establishment  generally,  to  the  respectability 
of  which  the  tradesman  trusts  for  payment. 

Lord  Abingbr,  C.  B. : 

It  strikes  me,  after  considering  this  question  very  much,  that 
those  gentlemen  who  are  members  of  the  committee  are  not  in  the 
nature  of  agents,  to  bind  the  club  by  their  contracts ;  but  that  they 
are  trustees,  having  the  management  and  the  administration  of  the 
funds  of  the  club.  It  does  not  appear  upon  the  evidence,  that  they 
were  authorized  by  any  members  of  the  club  to  deal  on  credit,  but 
only  to  expend  the  funds  which  they  had  in  their  possession  as 
trustees.  To  be  sure  they  cannot  authorize  the  paying  away  of 
those  funds,  except  by  the  agreement  of  the  other  members  of  the 
club.  It  must  be  assumed  here,  that  the  members  of  the  club 
generally  did  agree  that  three  particular  trustees  should  dispose  of 
the  funds  by  drawing  cheques  ;  but  one  trustee  cannot  bind  another 
by  his  act,  nor  can  one  of  these  gentlemen  constitute  himself  agent 
of  another.  If  it  were  provided  by  the  rules  and  orders  of  the  club, 
that  the  committee,  conducting  the  affairs  of  the  club,  should  have 
authority  to  make  contracts  for  the  club,  then  they  might  make 
[  *433  ]  contracts  for  each  other  ;  but  in  the  absence  of  any  evidence  *of 
that  kind,  what  is  it  more  than  the  case  of  a  set  of  gentlemen  being 
named  as  trustees  to  manage  a  fund  ?  The  fund  is  placed  in  the 
banker's  hands,  and  there  it  is  to  remain  to  answer  the  demands 
of  the  club  ;  but  it  does  not  appear  that  the  committee  authorized 
each  other  to  pledge  each  other's  credit,  or  that  the  club,  as  a  body, 
authorized  the  committee  to  pledge  their  credit;  nor  were  they 
bound  or  authorized  to  contract  upon  credit.  That  is  the  principle 
laid  down  in  Flemyng  v.  Hector ;  and  it  appears  to  me  to  be  applicable 
to  this  case,  unless  it  can  be  shown,  that  by  the  rules  and  orders  of 
the  club  the  committee  were  authorized  to  contract  upon  credit,  or 
that  in  any  other  way  the  whole  club  agreed  that  the  committee 
should  make  such  contracts.  Suppose  a  man  appoints  by  dee<l 
trustees  to  manage  a  particular  fund,  is  one  of  those  persons  liable 


i 


i 


vol.  lvi.]        1841.    EX.     7  MEE.  &  W.  483—484.  753 

for  the  acts  of  the  other?    It  seems  to  me  that  he  is  not;  one        Todd 
cannot  make  himself  the  agent  for  another;  each  is  liable  for  his       jbmly 
own   acts   only.      To  make  each  other  liable,   they  must  meet 
together,  and  concur  in  any  act  that  may  be  done  by  them  as 
trustees.    Here  the  evidence  does  not  fix  the  two  defendants  as 
having  authority  to  pay  for  the  wine  or  to  give  orders. 

Parke,  B. : 

It  is  difficult  to  say  that  there  was  not  some  evidence  to  go  to 
the  jury  ;  because  the  defendant's  acts,  in  attending  meetings,  and 
offering  sums  of  money  by  way  of  compromise  to  the  creditors,  are 
undoubtedly  evidence  to  go  to  the  jury.  I  do  not  say  that  it  is 
evidence  to  which  one  ought  to  attach  much  weight :  but  if  I  were 
asked  the  question,  whether  there  was  or  not  some  evidence  to  go 
to  the  jury,  I  should  certainly  hesitate  before  I  said  there  was  not. 
It  is  the  jury  who  are  to  put  a  construction  on  those  acts.  I 
think,  however,  that  the  construction  put  by  my  Lord  upon  one 
of  those  acts  is  that  which  the  jury  ought  to  put  upon  it,  namely, 
an  attempt  as  men  of  honour  to  get  up  a  subscription  among 
themselves,  in  order  to  let  *the  tradesmen  go  harmless ;  but  I  [  *tu  ] 
think  it  cannot  be  considered  as  an  admission  of  liability.  If  it  is 
contended,  that  that  attempt  at  a  settlement  was  an  admission 
that  the  committee  were  authorized  to  enter  into  the  contracts,  it 
is  a  question  for  the  jury.  Then  we  come  to  the  other,  which  is 
the  main  point  of  the  case,  and  upon  which  it  may  be  urged,  that 
where  parties  enter  into  one  common  purpose  of  acting  together, 
each  of  them  has  authority  to  bind  the  others  to  the  extent  of 
attaining  that  common  purpose.  But  the  defect  in  the  plaintiffs' 
case  is,  that  there  is  no  common  purpose  shown,  of  dealing  on  credit 
for  such  articles  as  were  supplied  in  this  case.  The  evidence 
shows  that  a  fund  was  subscribed,  which  fund  was  to  be  adminis- 
tered by  a  committee.  The  committee  can  only  be  supposed  to 
have  agreed  to  do  that  which  the  subscribers  to  the  club  had  power 
themselves  to  do,  that  is,  to  administer  that  fund  so  far  as  it  went. 
They  were  not  expected  to  deal  on  credit,  except  for  such  articles 
as  it  might  be  immediately  necessary  for  them  to  have  dealt  for 
on  credit.  The  making  purchases  of  what  was  necessary  would  be 
only  what  they  ought  to  do  according  to  the  trust  reposed  in  them, 
and  these  must  be  taken  to  be  purchases  for  ready  money,  unless 
distinct  evidence  was  given  that  they  were  authorized  to  enter  into 
contracts  on  the  part  of  the  general  body  for  the  common  purpose, 
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Todd        and  to  deal  on  credit,  so  as  to  make  one  the  agent  for  another. 

Emlt.  It  might  be  different,  perhaps,  in  the  case  of  hiring  the  servants 
of  the  establishment,  where  there  must  necessarily  be  credit  for  a 
certain  period,  because  you  cannot  pay  wages  down ;  but  as  to 
butcher's  meat,  wine,  furniture,  and  almost  anything  else,  those 
may  be  ready  money  transactions.  Unless  there  is  some  evidence 
to  the  contrary,  each  member  of  the  committee  must  be  considered 
as  exercising  only  a  concurrent  authority  with  the  others  in  the 
due    administration  of  the  fund,   and  obtaining  credit  for  such 

[  *436  ]  matters  only  as  cannot  be  the  subject  of  ready  *money  transactions. 
My  impression  therefore  is,  that  although  there  might  be  some 
evidence  on  the  latter  part  of  the  case  to  go  to  the  jury,  though 
very  slight,  yet  that  on  the  former  part  of  the  case  the  plaintiffs 
have  failed,  that  is,  they  have  not  shown,  with  sufficient  clearness, 
any  privity  on  the  part  of  the  defendants  to  the  contract,  or  any 
knowledge  that  any  committeeman  was  authorized  to  deal  upon 
credit  for  the  others. 

Alderson,  B. : 

I  entirely  concur  in  the  view  of  the  case  taken  by  my  brother 
Parke,  and  think  that  as  the  members  of  a  club  generally,  (as  was 
held  in  the  case  of  Flemyng  v.  Hector,)  are  to  be  considered  as  not 
having  authorized  anybody  to  deal  for  them  upon  credit,  so  here 
the  committee  were  authorized  only  to  deal,  as  a  body,  for  ready 
money.  But  at  the  same  time,  if  any  of  the  members  of  the  com- 
mittee choose  to  contract  not  for  ready  money,  those  members  of 
the  committee  who  have  so  contracted  are  liable  upon  their  own 
contract,  and  the  members  who  have  not  concurred  in  it  are  not 
liable,  unless  that  be  the  common  purpose  for  which  the  committee 
was  appointed.  I  think  the  plaintiffs  have  failed  as  to  the  common 
purpose.  Granting  Mr.  CresswelVs  argument  to  be  as  he  puts  it, 
still  they  fail ;  for  they  do  not  show  that  this  contract  was  within 
the  common  purpose.  I  think,  therefore,  that  there  should  be 
a  new  trial,  as  there  may  be  evidence  to  alter  the  case  in  that 

respect. 

Rule  absolute. 
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SHELTON  and  Others  v.  BRAITHWAITE  (1).  iui. 

(7  Meeson  &  Welsby,  436—439;  S.  C.  10  L.  J.  Ex.  218 ;  5  Jur.  78.)  Ja*' 19' 

A  bill  of  exchange  having  been  drawn  upon  A.  B.,  was  accepted  by  him,        Exch.  of 
and  was  afterwards  indorsed  by  the  drawer  to  the  plaintiffs,  who  indorsed         Fka*» 
it  to  the  Birmingham  and  Midland  Counties'  Bank,  who  indorsed  it  to  one  W.         [  4S6  ] 
The  bill  having  been  dishonoured  when  due,  W.  gave  notice  of  it  to  the  bank, 
who  gave  notice  to  the  plaintiffs,  one  of  whom  wrote  the  following  letter  to 
the  drawer:  "Dear  Sir, — To  my  surprise,  I  have  received  an  intimation 
from  the  Birmingham  and  Midland  Counties'  Bank,  that  your  draft  on  A.  B. 
is  dishonoured,  and  I  have  requested  them  to  proceed  on  the  same  :  "  Held, 
that  if  there  was  more  than  one  bill  to  which  the  letter  could  apply,  it  lay 
upon  the  defendant  to  prove  that  fact,  in  order  to  show  its  uncertainty. 

Held  also,  that  the  letter  was  a  good  notice  of  dishonour. 

Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange.  Plea,  that  the  defendant  had  not  received  due  notice  of 
dishonour.  At  the  trial  before  Bolfe,  B.,  at  the  Middlesex  sittings 
in  this  Term,  it  appeared  that  the  bill  was  drawn  by  the  defendant 
upon  and  accepted  by  one  A.  B.,  and  that  it  had  been  indorsed  by 
the  defendant  to  the  plaintiffs,  who  indorsed  it  over  to  the  Birming- 
ham and  Midland  Counties'  Bank,  who  indorsed  it  to  one  Williams. 
The  bill  became  due  on  the  17th  of  August,  when  it  was  presented 
for  payment  and  dishonoured.  Williams  then  gave  notice  to  the 
bank,  who  gave  notice  to  the  plaintiffs,  who  wrote  to  the  defendant 
as  follows:  "Dear  Sir, — To  my  surprise  I  have  received  an 
intimation  from  the  Birmingham  and  Midland  Counties'  Bank, 
that  your  draft  on  A.  B.  is  dishonoured,  and  I  have  requested  them 
to  proceed  on  the  same.,,  There  was  no  proof  of  the  existence  of 
any  other  bill  to  which  the  letter  could  apply,  and  the  plaintiffs 
had  a  verdict,  leave  being  reserved  to  move  to  enter  a  nonsuit. 

G iimey  now  moved  accordingly  : 

A  notice  of  dishonour  must  contain,  either  expressly  or  by 
necessary  inference,  all  the  knowledge  relative  to  the  bill  which 
the  defendant  is  entitled  to  have.  This  notice  is  not  a  sufficient 
description  of  the  bill.  It  says  only,  "your  draft  on  A.  B.,,,  which 
was  insufficient.  No  date  is  given,  nor  does  it  even  appear  that 
the  bill  had  been  accepted.  It  is  not  even  called  a  bill  of  exchange, 
and  the  words  used  would  rather  refer  to  a  cheque.  There  is  no 
case  where  such  a  notice  has  been  held  sufficient. 

(Alderson,  B. :  Still  the  Court  must  take  into  consideration  the 
circumstances  of  the  case,  and  the  knowledge  which  the  defendant 
has  of  those  circumstances ;  and  no  other  bill  is  shown  to  exist.) 

(1)  Bills  of  Exchange  Act,  1882,  s.  49  (5). 

48—2 
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[  *437  ] 


[  *438  ] 


If  there  *was  but  one  bill,  it  was  for  the  plaintiffs  to  have  estab- 
lished that  fact,  and  it  is  not  to  be  presumed  in  their  favour. 
Until  the  plaintiffs  show  that  there  was  but  one  bill,  the  notice  is 
insufficient,  without  giving  the  date,  or  showing  that  it  had  been 
accepted,  and  by  whom,  so  as  to  identify  it.  Besides,  it  does  not 
sufficiently  appear  from  this  letter  that  the  plaintiffs  intended  to 
look  to  the  defendant  for  payment.  It  has  been  held  that  the  party 
must  show  by  his  notice  that  he  looks  to  the  defendant  as  liable  to 
him  on  the  bill.  The  notice  is  a  substitute  for  the  protest  which  was 
formerly  made,  and  which  contained  an  exact  description  of  the  bill. 

Lord  Abinger,  G.  B. : 

I  think  the  notice  was  sufficient.  If  there  were  other  bills 
or  drafts  to  which  the  notice  could  apply,  it  was  for  the  defendant 
to  show  that.  As  he  has  not  done  so,  the  maxim  de  non  apparentilm* 
et  de  non  existentibm  eadcm  est  ratio  must  apply.  If  it  does  not 
appear  that  there  were  other  bills  or  drafts,  we  cannot  presume 
that  there  were  any  such. 

Parke,  B. : 

It  seems  to  me  that  the  notice  was  quite  sufficient.  If  there  was 
another  bill  answering  the  same  description,  the  defendant  might 
have  proved  that  fact,  and  then  the  notice  would  have  been  un- 
certain; but  as  there  is  no  such  proof,  I  think  the  notice  is  a 
sufficient  description  of  the  bill  on  which  the  action  is  brought. 
Then  as  to  the  other  point :  the  word  "  dishonour  "  is  a  technical 
word,  which  intimates  that  the  bill  has  been  presented  and  refused 
payment ;  and  then  the  concluding  part  of  the  notice  clearly  shows 
that  the  plaintiffs  meant  to  hold  the  defendant,  and  all  other 
collateral  parties,  liable  for  the  default  of  the  acceptor.  The 
Birmingham  and  Midland  Counties'  Bank  must  be  assumed  to 
be  the  plaintiffs'  agents  for  the  purpose  of  obtaining  payment  of 
the  bill.  That  being  so,  all  the  essentials  that  are  required  to 
charge  the  *drawer  occur  in  this  case,  which  comes  within  the 
principles  laid  down  in  Solarte  v.  Palmer  (l),  and  other  cases  on 
this  subject. 

Alderson,  B. : 

I  am  of  the  same  opinion.    It  seems  to  me  that  the  notice  is 
sufficient,  taking  into  consideration  what  must,  in  the  opinion 

(1)  1  Bing.  N.  C.  194;  1  Scott,  I. 


vol.  lvi.]         1841.     EX.     7  MEE.  &  W.  438—439. 


757 


of  the  Court,  be  the  facts  on  which  their  judgment  is  to  be  founded  ; 
that  is  to  say,  the  knowledge  of  the  party  to  whom  the  notice 
is  given,  of  the  circumstances  under  which  it  was  given.  If  he 
who  has  peculiarly  the  means  of  knowing  whether  there  are  more 
bills  than  one,  does  not  show  to  the  Court  that  there  are  more, 
the  reasonable  inference  is  that  there  is  but  one.  Then,  if  the 
party  by  whom  a  bill  of  exchange  has  been  drawn  on  A.  B.  (there 
being  but  one  bill  of  exchange  drawn  by  him  on  A.  B.)  receives  a 
notice  that  his  draft  on  A.  B.  has  been  dishonoured,  that,  as  it 
seems  to  me,  clearly  refers  to  the  bill  of  exchange  which  he  has 
drawn  on  A.  B.  The  defendant  has  therefore  notice  that  the 
particular  bill  on  which  the  action  is  brought  has  been  dishonoured. 
Now  the  term  "  dishonoured  "  is  a  technical  word  which,  as  my 
brother  Parke  has  said,  imports  that  the  bill  has  been  presented 
for  payment,  and  has  not  been  paid  by  the  acceptor.  So  far, 
then,  it  appears  that  the  bill  of  exchange  has  been  presented 
to  the  acceptor,  and  has  not  been  paid  when  due.  Then  the 
remaining  question  is,  does  the  party  who  gives  the  notice  in- 
timate with  sufficient  clearness  his  intention  to  hold  the  defendant 
liable  ?  He  informs  him  that  he  has  requested  the  Birmingham 
and  Midland  Bank  (who  are  the  persons  whom  he  in  the  same 
notice  states  to  have  presented  the  bill  ineffectually)  to  proceed  on 
the  same ;  which  means,  to  proceed  on  the  same  against  all  those 
who  are  liable,  and  if  against  all,  of  course  the  defendant  is 
included.  That  fulfils  all  the  requisites  of  a  notice  of  dishonour. 
The  *notice  must  be  construed  with  reference  to  the  defendant's 
means  of  knowledge,  and  I  think  there  is  enough  here  to  show 
that  he  must  have  felt  in  his  own  mind  that  this  was  a  perfect 
notice  of  dishonour  of  the  bill  in  question. 


8  HELTON 

r. 
Braith- 

WAITK. 


[  *439  ] 


Gurnby,  B.,  concurred. 


Hide  refused. 


JOULE  v.  JACKSON. 

(7  Meeson  &  Welsby,  450—455 ;  S.  C.  10  L.  J.  Ex.  142.) 

Brewer's  casks  sent  to  a  public-house  with  beer,  and  left  there  until  the 
beer  is  consumed,  are  liable  to  be  distrained  for  the  rent  of  the  house. 

Trover  for  brewer's  casks.     Plea,  not  guilty  (by  statute). 

At  the  trial  before  Kolfe,  B.,  at  the  last  Summer  Assizes  at 
Liverpool,  it  appeared  that  the  action  was  brought  to  recover  the 
value  of  four  half-barrels,  sold  under  a  distress  for  the  rent  of  a 
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Jan.  21. 
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Joclb  public-house,  where  they  had  been  deposited  by  the  plaintiff, 
Jackson.  a  brewer  at  Salford,  until  the  beer  which  they  contained  should 
have  been  consumed.  At  the  time  they  were  distrained  three  of 
them  were  empty  and  one  full ;  all  of  them  being  marked 
"Benjamin  Joule,  Salford."  It  was  proved  to  be  a  custom  in  the 
trade,  that  whenever  beer  is  purchased  by  a  publican,  the  barrels 
are  supplied  without  any  charge  being  made  for  them  by  the 
brewer,  on  whom  devolves  all  liability  arising  from  any  defect  in 
the  casks;  and  that  it  was  usual  to  call  for  the  empty  casks 
at  certain  periods,  which  were  always  returned  to  the  brewery. 
According  to  the  evidence  of  several  witnesses  who  were  well 
acquainted  with  the  trade,  it  would  be  very  injurious,  both  to 
the  brewing  and  retail  business,  if  publicans  were  obliged  to  furnish 
their  own  casks,  or  to  purchase  them  from  the  brewer.  The  jury 
found,  that  if  the  distress  were  allowed,  the  trade  of  a  brewer  could 
not  be  carried  on ;  and  under  the  direction  of  the  learned  Judge, 
the  plaintiff  had  a  verdict  with  40*.  damages,  leave  being  reserved 
to  move  to  enter  a  nonsuit.  Wightman  having,  in  Michaelmas 
Term  last,  obtained  a  rule  accordingly, 

Cresswell,  Cowling,  and  Hoggins  now  showed  cause : 

This  case  is  within  the  principle  of  the  authorities  in  which  it 
has  been  held  that  the  goods  were  exempted  for  the  benefit  of 
trade.  That  principle  is,  that  where  the  goods  are  delivered  to  a 
[  *45l  ]  person  in  the  way  of  his  trade,  such  delivery  *being  necessary,  they 
are  exempted  from  distress,  such  exemption  being  for  the  public 
good.  This  case  is  distinguishable  from  Muspratt  v.  Gregory  (l), 
because  in  that  case  there  was  no  delivery  to  the  trader,  and  no 
necessity  that  there  should  be  any.  The  exemption  does  not 
depend  on  the  question  whether  the  tradesman  obtains  a  lien  on 
the  goods  or  not.  In  Go.  Litt.  47  a  it  is  said — "  Valuable  things 
shall  not  be  distrained  for  rent  for  benefit  and  maintenance  of 
trades,  which  by  consequent  are  for  the  commonwealth,  and  are 
there  by  authority  of  law ;  as  a  horse  in  a  smith's  shop  shall  not 
be  distrained  for  rent  issuing  out  of  the  shop,  nor  the  horse,  &c., 
in  the  hostry,  nor  the  materials  in  the  weaver's  shop  for  making 
of  cloth,  nor  cloth  or  garments  in  a  tailor's  shop,  nor  sacks  of  corn 
or  meal  in  a  mill,  nor  in  a  market,  nor  anything  distrained  for 
damage  feasant,  for  it  is  in  the  custody  of  the  law,  and  the  like/* 
Amongst  the  exemptions  there  mentioned,  are  not  merely  goods 

(1)  46  R.  R.  435  (1M.&W.  633) ;  8.  C.  in  error,  49  R.  R.  712  (3  M.  &  W.  677). 


vol.  lvi.]        1841.    EX.     7  MEE.  &  W.  451—452.  759 

delivered  to  a  tradesman  to  be  wrought,  who  would  have  a  lien  Joulb 
upon  them,  but  goods  in  a  market-place,  where  there  would  be  no  Jackson. 
lien.  In  Adams  v.  Grane  (l),  goods  sent  to  an  auctioneer  to  be  sold 
on  premises  occupied  by  him,  were  held  to  be  privileged  from 
distress.  In  that  case,  Bayley,  B.,  in  answer  to  the  argument 
that  the  exemption  applied  only  to  cases  where  the  party  had  a 
lien,  says  (2)—"  Suppose  I  send  corn  to  a  mill  to  be  ground  on 
a  special  contract  for  payment  at  the  end  of  six  months,  could  that 
be  distrained  ?  There  would  be  no  lien  there."  If  the  only  objec- 
tion were  that  the  tradesman  had  a  lien,  the  party  might  pay  the 
charge,  and  take  the  goods  under  the  distress.  The  real  ground 
and  basis  of  the  exemption  is,  that  it  is  for  the  benefit  of  trade,  and 
for  the  public  convenience.  It  is  so  put  in  Go.  Litt.,  and  Gilb.  on 
Distresses,  36.  The  same  principle  is  laid  down  in  3  Blac.  Gomm.  7. 
And  *Baylby,  J.,  in  Adams  v.  Grane  (3),  says, — "  Lord  Coke  treats  [  *452  ] 
of  it  as  being  well  known ;  and  the  principle  of  exemption,  according 
to  him,  is,  that  it  is  for  the  benefit  of  trade.  Among  other  instances 
put  by  him,  is  the  instance  of  *  goods  going  to  a  fair  or  market.' 
Now,  why  should  they  be  privileged  ?  They  are  privileged  because 
interest  reipublicte  that  buyer  and  seller  should  be  brought  together, 
that  a  man  should  have  an  opportunity  of  going  to  some  particular 
place,  to  which  goods  might  be  brought  for  the  purpose  of 
sale."  The  present  case  comes  within,  and  is  consistent  with, 
that  rule.  Here  the  jury  have  found  that  the  trade  of  a  brewer 
could  not  be  carried  on  without  using  the  casks  supplied  by  the 
brewer. 

(Parke,  B. :  Surely  the  publican  could  send  his  own  casks.) 

In  the  instance  of  corn  sent  to  a  miller  to  be  ground,  the  miller  has 
nothing  to  do  with  the  sacks,  and  they  might  as  well,  therefore,  be 
taken  back ;  and  yet  they  are  held  to  be  privileged. 

(Parke,  B. :  All  the  cases  which  have  been  cited  are  where  the 
person  to  whom  goods  are  sent  has  the  exemption  for  his  own 
benefit ;  but  here  it  is  not  so.  It  is  the  brewer's  trade  that  cannot 
be  carried  on.) 

No ;  it  was  proved  that  neither  could  be  carried  on. 

(Parke,  B. ;  The  benefit  of  trade  of  the  person  sending  the  article 

(1)  38  R.  R,  624  (1  Cr.  &  M.  380).  (3)  38  R.  R.  631  (1  Ci\  &  M.  387). 

(2)  38  R.  R.  628  (1  Cr.  &  M.  384). 
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Joule        is  immaterial :  it  is  the  benefit  of  the  trade  of  the  person  to  whom 
JackVon.     ^  *8  sen*>  which  is  to  be  considered.) 

In  Com.  Dig.,  Distress  (C),  it  is  said  of  things  which  are  not  distrain- 
able — "  Nor  any  goods  delivered  to  any  person  in  the  way  of  his 
trade ; "  for  which  1  Salk.  250,  is  cited.  That  was  the  case  of  Gisbourn 
v.  Hurst,  where  the  Court  extended  the  exemption  to  goods  delivered 
to  a  person  carrying  on  the  business  of  a  carrier  to  be  carried  for 
hire ;  and  the  Court  said — "  for  the  law  has  given  the  exemption 
in  favour  of  the  trader,  and  not  in  respect  of  the  carrier/'  The 
Court  there  say,  that  goods  delivered  to  any  person  exercising  a 
[  *453  ]  public  trade  or  employment,  to  be  *carried,  wrought,  or  managed  in 
the  way  of  his  trade  or  employment,  are  for  the  time  under  a  legal 
protection,  and  privileged  from  distress  for  rent.  The  phrase,  "  to 
be  wrought  or  managed/'  is  used  for  the  first  time  in  that  case ; 
but  it  was  not  necessary  for  the  Court  to  give  such  a  definition. 
Those  words  are  again  used  in  Simpson  v.  Hartopp  (l) ;  but  the 
only  question  there  was,  whether  implements  of  trade,  which  are 
in  actual  use  at  the  time,  were  privileged,  and  the  definition  was 
not  necessary  to  the  decision. 

(Parke,  B. :  I  believe  Gisboum  v.  Hurst  will  be  found  to  be  the 
only  case  where  goods  are  said  to  be  privileged  on  the  ground  of 
benefit  to  the  trade  of  the  person  sending  them.) 

The  general  principle  is,  that  it  is  for  the  benefit  of  trade  in  general; 
but  in  the  instance  of  the  horse  sent  to  the  smith's  shop,  it  cannot 
be  said  to  be  for  the  benefit  of  all  persons,  but  only  of  those  who 
keep  horses.  So  in  the  case  of  agistment,  the  grazier  only  has  the 
benefit.  Here  there  is  a  direct  benefit  both  to  the  publican  and  the 
brewer.  Lord  C.  B.  Comyns  draws  the  conclusion,  that  the  privilege 
is  to  extend  to  "  any  goods  delivered  to  any  person  in  the  way  of 
his  trade ; "  and  there  is  no  authority  against  it.  Francis  v.  Wyatt  (2) 
may  be  cited  on  the  other  side ;  but  if  that  case  be  looked  at,  it  in 
truth  decides  nothing  at  all.  The  facts  do  not  appear  from  the 
pleadings ;  but  it  is  clear  that  it  was  not  the  ordinary  case  of 
sending  a  carriage  to  livery,  but  that  of  a  person  taking  premises 
for  a  year;  as  was  said  by  Bayley,  B.,  in  Adams  v.  Grant  (z). 
Wood  v.  Clarke  (4)  is  also  clearly  distinguishable  from  the  present 

(1)  Willes,  514.  (3)  38  R.  B.  624  (1  Cr.  &  M.  381). 

(2)  3  Burr.  1498;  1  Sir  W.  Bl.  483.  (4)  35  R.  R.  758  (1  Cr.  &  J.  484). 
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case,  because  there  it  was  not  found  that  the  exemption  was  neces-       Joule 
sary  for  the  protection  of  the  trade.     Here  the  barrels  were  delivered     jAOkbon. 
to  be  used  by  the  publican  in  the  way  of  his  trade ;  it  was  for  the 
benefit  of  both  parties,  and  so  for  the  benefit  of  the  trade  in  general : 
and  the  jury  have  found  *that  it  was  necessary  that  such  a  privilege       [  *454  ] 
should  exist.     In  Mmpratt  v.  Gregory,  the  boat  being  sent  to  the 
premises  to  be  loaded  with  salt,  was  left  there  for  the  owner's  con- 
venience, and  was  not  delivered  into  the  custody  of  the  tenant  of 
the  premises ;  and  the  decision  in  that  case  is  quite  consistent  with 
what  has  been  urged  in  the  present  case. 

(Parke:,  B. :  The  Judges  there  said,  that  they  would  not  extend 
the  principle  beyond  the  cases  already  decided.) 

The  right  of  the  landlord  to  distrain  the  goods  of  his  tenant  is  an 
artificial,  not  a  natural  right :  if  the  right  was  originally  granted 
for  the  public  convenience,  it  ought  also  to  be  limited  for  the  pro- 
tection of  trade.  In  Oilman  v.  Elton  (l),  Richardson,  J.,  in  answer 
to  the  argument  that  the  goods  ought  to  undergo  some  alteration 
in  the  hands  of  the  trader,  says  (l) :  "  It  is  not  necessarily  so,  for  a 
carrier  does  not  operate  upon  goods,  except  to  carry  them ;  and  the 
very  words  of  the  decision  in  Gisbourn  v.  Hurst  include  carrying  or 
managing.  The  advancement  of  trade  equally  requires  that  the 
goods  should  be  placed  in  the  hands  of  a  factor  for  sale,  as  that 
they  should  be  placed  in  the  hands  of  a  carrier  for  carriage :  "  and 
he  adds,  "  it  would  be  highly  injurious  if  goods  so  sent  for  sale 
were  liable  to  be  distrained  for  the  private  debt  of  the  factor."  If 
the  trade  of  a  brewer  cannot  be  carried  on  without  sending  out  his 
casks  to  the  publican's  house,  neither  can  the  trade  of  the  publican ; 
it  is  equally  essential  to  the  business  of  both  ;  it  is,  therefore,  for 
the  convenience  of  the  public  weal,  and  if  that  is  to  be  protected, 
this  exemption  from  distress  ought  to  be  allowed. 

Lord  Abinger,  C.  B. : 

It  is  too  late  at  this  day  to  enter  into  the  principles  of  the  law  as 
to  the  landlord's  power  to  distrain,  where  the  case  does  not  fall 
within  any  of  the  decisions  on  the  subject ;  it  having  been  deter- 
mined by  the  majority  of  this  Court,  and  afterwards  by  a  court  of 
error,  that  the  principle  of  those  decisions  ought  not  to  be  extended. 
*If  a  cooper  had  had  the  casks  in  his  possession,  for  the  purpose      [  *455  ] 

(1)  3  Brod.  &  B.  84. 
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of  repairing  them  in  the  way  of  his  trade,  they  would  have  been 
exempted  from  distress.  All  the  cases  are  analogous  to  that.  But 
here  nothing  is  to  be  done  to  the  casks,  which  are  merely  left  with 
the  publican  till  they  are  empty.  That  is  very  different  from  the 
case  of  an  article  left  for  repair.  The  case  of  Muspratt  v.  Gregory 
was  much  nearer  the  present ;  but  there  it  was  said,  that  the  prin- 
ciple of  exemption  ought  not  to  be  carried  further.  If  we  were  to 
extend  the  principle  to  a  case  like  the  present,  we  should  get  into 
too  wide  a  sea;  and  it  is,  therefore,  better  to  adhere  to  the 
decided  cases. 

Parke,  B. : 

I  am  entirely  of  the  same  opinion.  A  landlord  has  a  right  to 
distrain  all  goods  found  upon  the  demised  premises,  with  the 
exception  of  certain  specified  cases,  which  are  not  to  be  extended. 
Prima  facie,  every  deposit  of  goods  upon  the  premises  where  the 
trade  is  carried  on,  would  have  relation  to  that  trade,  and  an 
exemption  from  distress  would,  in  that  view,  be  for  the  public  good. 
But  to  hold  all  such  goods  to  be  exempt,  would  be  establishing  a 
very  wide  principle ;  and  the  case  of  Muspratt  v.  Gregory  having 
decided  that  the  principle  of  exemption  already  laid  down  in  the 
books  ought  not  to  be  extended,  we  are  bound  by  that  decision. 
The  rule,  therefore,  must  be  absolute  to  enter  a  nonsuit. 


Bolfe,  B.,  concurred. 


Rule  absolute. 


1841. 
Jan.  22. 

Exch.  of 
Pleas. 

L456] 


THOMPSON  v.  GIBSON  and  Another. 

(7  Meeson  &  Welsby,  456—462  ;  S.  C.  10  L.  J.  Ex.  330 ;  9  Dowl.  P.  C.  717.) 

Action  on  the  case  for  continuing  a  nuisance  to  the  plaintiffs  market,  by 
a  building  which  excluded  the  public  from  a  part  of  the  space  on  which  the 
market  was  lawfully  held.  It  appeared  that  the  building  was  erected  in 
October,  1838,  under  the  superintendence  and  direction  of  the  defendants 
not  on  their  own  land,  but  on  that  of  the  corporation  of  K.  (of  which 
corporation  they  were  members).  The  Earl  of  L.  was  the  owner  of  the 
market  in  October,  1838,  and,  in  February,  1839,  he  demised  it  to  the 
plaintiff ;  and  the  market  being  afterwards  obstructed  by  the  building,  this 
action  was  brought:  Held,  that  the  defendants  were  liable  for  continuing 
the  nuisance,  although  they  had  no  right  to  enter  upon  the  land  to  remove 
it,  and  that  the  action  was  therefore  maintainable. 

This  was  an  action  on  the  case  for  continuing  a  nuisance  to  the 
plaintiff's  market,  by  a  building  which  excluded  the  public  from  a 
part  of  the  space  on  which  the  market  was  held.     The  defendants 
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pleaded  not  guilty.  A  new  trial  had  been  granted ;  and  on  the  Thompson 
second  trial  of  the  cause,  before  Coltman,  J.,  at  the  last  Assizes  for  Gibson. 
Westmoreland,  the  defendants'  counsel  took  an  objection,  that  the 
action  could  not  be  maintained.  It  appeared  that  the  building  was 
erected  in  October,  1888,  under  the  superintendence  and  direction 
of  the  defendants,  though  not  on  their  own  land,  but  on  that  of  the 
corporation  of  Kendal  (of  which  they  were  members),  and  that  it 
had  continued  there,  obstructing  the  market,  until  after  the  com- 
mencement of  this  action.  Lord  Lonsdale  was  the  owner  of  the 
market  in  October,  1838,  and  in  February,  1839,  he  demised  it  to 
the  plaintiff ;  and  the  -market  being  afterwards  obstructed  by  the 
building,  this  action  was  brought.  The  defendants  contended,  that, 
under  these  circumstances,  they  were  not  responsible  for  the 
continuance  of  the  nuisance  ;  that  they  were  distinct  persons  from 
the  corporation ;  and  that,  though  they  were  guilty  of  erecting  the 
nuisance,  they  could  not  be  considered  as  having  continued  it, 
because  they  were  not  in  possession  of  or  interested  in  the  soil  on 
which  the  building  was  erected.  The  learned  Judge  overruled  the 
objection,  but  reserved  the  point. 
'  Dandas  having,  in  Michaelmas  Term  last,  obtained  a  rule  to 

enter  a  nonsuit, 

CressureU,  Alexander,  and  Cowling,  in  the  same  Term,  showed 

cause : 

i 

The  defendants  have  directed  that  to  be  done  which  the  jury 
have  found  to  be  a  nuisance.  Assuming  *that  they  were  acting  for  [  **57  ] 
themselves,  there  can  be  no  doubt  that  they  would  be  responsible 
for  the  nuisance ;  and  the  case  is  not  altered  by  the  fact  that  the 
defendants  were,  at  the  time  of  the  erection  of  the  nuisance,  mem- 
bers of  a  corporate  body.  That  could  not  affect  the  plaintiff's  right 
of  action  against  the  individuals  who  have  directed  the  nuisance  to 
be  created  ;  as,  for  a  tort  the  individual  is  always  liable  :  Wilson  v. 
Peto(\).  In  Stone  v.  Cartuiiyht  (2),  which  was  an  action  against 
the  manager  of  a  mine  for  damage  done  by  the  negligence  of 
persons  who  were  employed  by  him  in  the  service  of  his  principal, 
it  was  held,  that  the  principal,  or  those  actually  employed,  were 
alone  liable.  Lawrence,  J.,  there  points  out  the  distinction 
between  that  case  and  the  present.  He  says,  "  If  the  plaintiff  had 
given  evidence  that  the  defendant  had  particularly  ordered  those 
acts  to  be  done  from  which  the  damage  had  ensued,  that  would 

(1)  6  Moore,  47.  (2)  3  R.  R.  220  (6  T.  R.  411). 
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Thompson  have  varied  the  case."  It  must  therefore  be  taken  to  be,  and  is, 
Gibson.  the  same  as  if  the  defendants  had  erected  this  building  with  their 
own  hands.  Now  it  is  clear  that  an  action  might  have  been  main- 
tained by  the  then  owner  of  the  market  for  the  immediate  injury  ; 
but  it  is  said,  that  though  the  defendants  were  guilty  of  erecting 
the  nuisance,  they  are  not  liable  for  its  continuance,  because  they 
are  not  in  possession  of  or  interested  in  the  soil  on  which  the 
nuisance  stands.  The  case  of  Hose  well  v.  Prior  (l)  is  in  point  as  to 
this  objection.  There  a  tenant  for  years  erected  a  nuisance,  and 
afterwards  made  an  underlease  of  the  premises.  The  question  was 
whether,  after  a  recovery  against  the  first  tenant  for  years  for  the 
erection,  an  action  would  lie  against  him  for  the  continuance  after 
he  had  made  an  underlease.  It  was  held,  that  the  action  would 
lie  ;  "  for  he  transferred  it  with  the  original  wrong,  and  his  demise 
[  **r>8  ]  affirms  the  continuance  of  it."  In  Some  v.  llarnish  (2),  it  *was 
held,  that  for  a  nuisance  erected  in  the  time  of  the  devisor,  and  con- 
tinued afterwards,  the  devisee  shall  join  in  the  action ;  for  the 
continuance  thereof  is  a  new  erection  of  such  nuisance.  The  defen- 
dants, therefore,  are  liable  to  the  plaintiff  as  lessee,  as  for  a  new 
nuisance. 

(Parke,  B. :  The  defendants,  not  being  in  possession  of  the  soil, 
have  no  power  to  remove  the  nuisance.) 

A  party  cannot  excuse  the  continuance  of  a  wrong  by  saying  that 
he  has  no  power  to  remove  it.  That  is  the  result  of  the  original 
wrongful  act,  for  which  he  is  responsible. 

Dundas,  W.  II.  Watson,  and  Ramshay,  contra  : 

The  action  is  brought  for  an  injury  to  this  market  by  continuing 
a  building,  and  not  for  the  erection  of  a  nuisance ;  but  the 
defendants  cannot  be  liable  for  an  injury  they  have  not  committed, 
nor  for  the  continuance  of  a  building  over  which  they  have  no 
control.  If  they  were  to  remove  the  building,  they  would  be  guilty 
of  a  trespass,  and  liable  to  an  action.  If  the  argument  on  the  other 
side  is  to  prevail,  even  the  carpenter  who  did  the  wood-work  of  the 
building  will  be  liable  for  the  continuance  of  it.  In  Wilton  v.  /Vf«», 
the  question  was,  whether  the  defendant  was  a  person  who  could 
be  fixed  with  the  act  itself?  And  in  Stone  v.  Carttcright,  the 
defendant  was  interested  in  the  nuisance.  Iioseivell  v.  Prior  is  more 
fully  reported  in  12  Mod.  689,  where  the  Court  say,  that  "  if  the 

(l)  Salk.  459.  (2)  Cro.  Jac.  231. 
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alienee  of  the  land  brought  an  action  against  the  erector,  and  the    Thompson 
erection  had  been  before  any  estate  in  the  alienee,  the  question      Gibson. 
would  be  greater,  because  the  erector  never  did  any  wrong  to  the 
alienee."     In  Rex  v.  Pedley  (l),  it  was  held,  that  if  the  owner  of 
land  erect  a  building  which  is  a  nuisance,  or  of  which  the  occupa- 
tion is  likely  to  produce  a  nuisance,  and  let  the  land,  he  is  liable  to 
an  indictment  for  such  nuisance  being  *  continued  or  created  during       [  **59] 
the  term ;  but  the  reason  of  that  decision  was  that  the  landlord  had, 
or  ought  to  have,  reserved  a  right  of  entry,  for  the  purpose  of 
preventing  the  premises  from   becoming  a  nuisance;   but  these 
defendants  have  no  means  whatever  of  removing  this  nuisance. 

They  therefore  are  not  liable. 

Cur.  adi\  rult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

This  was  an  action  on  the  case  for  continuing  a  nuisance  to  the 
plaintiff's  market  by  a  building,  which  excluded  the  public  from  a 
part  of  the  space  on  which  the  market  was  lawfully  held.  There 
was  a  plea  of  not  guilty,  on  which  the  question  arises. 

A  new  trial  had  been  already  granted  in  this  case.  On  the 
second  trial,  the  defendant's  counsel  took  an  objection  that  the 
action  would  not  lie  against  them.  It  appeared  that  the  building 
was  erected  under  the  superintendence  and  direction  of  the 
defendants,  though  not  on  their  own  land,  but  that  of  the  corpora- 
tion of  Kendal,  of  which  corporation  they  were  members,  and  it 
had  continued  there,  obstructing  the  market,  until  after  the  com- 
mencement of  the  action.  The  building  was  erected  in  October, 
1838.  Lord  Lonsdale  was  the  owner  of  the  market,  and  demised 
it  to  the  plaintiff  after  that  time,  namely,  in  February,  1889 ;  and 
the  market  was  afterwards  obstructed  by  the  building. 

It  was  contended,  under  these  circumstances,  that  the  defendants 
were  not  responsible  for  the  continuance  of  the  nuisance ;  that 
they  were  distinct  persons  from  the  corporation  ;  and  that  though 
they  were  guilty  of  erecting,  they  could  not  be  considered  as  having 
continued  the  nuisance,  because  they  were  not  in  possession  of  or 
interested  in  the  soil  on  which  the  building  was  erected. 

My  brother  Coltman  overruled  this  objection,  but  reserved  *the       [  *i6°  J 
point ;  and  a  rule  nisi  having  been  granted  to  enter  a  nonsuit,  and 
cause  shown,  we  have  now  to  decide  whether  the  objection  was 

(1)  40  B.  R.  444  (1  Ad.  &  El.  822  ;  3  New  &  Man.  627). 
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Thompson     well  founded  or  not ;  and  we  are  all  of  opinion  it  was  not     That 
Gibson.       ^e  defendants  were   responsible   for  some   consequences   of  the 
original  erection  of  the  building  to  the  then  owner  of  the  market, 
though  the  defendants  were  not  acting   for   their   own   benefit, 
but  for  that  of  the  corporation,  is  not   disputed ;   nor  could  it 
be.    If  they  are  considered  merely  as  servants  of  the  corporation, 
they  would  be  liable,  just  as  the  servant  or  an  individual  is  if  he 
is  actually  concerned  in  erecting  a  nuisance  :  Wilton  v.  Peto  ;  and 
as  they  would  clearly  have  been  responsible  to  the  then  owner  of 
the  market  for  the  immediate  consequences  of  their  wrongful  act, 
how  can  their  liability  be  confined  to  the  injury  by  the  interruption 
of  the  first  market,  or  what  other  limit  can  be  assigned  to  their 
responsibility  other  than  the  continuance  of  the  injury  itself  ?    Is 
he,   who  originally  erects  a  wall   by  which   ancient  lights  are 
obstructed,  to  pay  damage  for  the  loss  of  the  light  for  the  first  day 
only  ?  or  does  he  not  continue  liable  so  long  as  the  consequences 
of  his  own  wrongful  act  continue,  and  bound  to  pay  damages  for 
the  whole  time  ?  and  if  the  then  owner  of  the  market  might  have 
maintained  an  action  against  the  defendants  for  the  injury  to  his 
franchise,  for  the  whole  period  during  which  the  defendants'  act 
continued  to  be  injurious  to  him,  his  lessee  must  be  in  the  same 
condition  as  to  subsequent  injuries ;  for  it  is  clearly  established 
that  he  has  a  right  of  action  for  every  continuing  nuisance :  and 
to   that  effect  is  the  authority  of  Roll's  Abr.   Nuisance,   K.  2. 
"  If  one  is  seised  of  land  near  a  river,  and  another  stops  it  with 
loads  of  earth,  and   the  tenant  of  the  land  adjoining  leases  to 
another  for  years,  and  then  the  stoppage  continues,  by  which  the 
land  of  the  lessee  is  surrounded,  the  lessee  shall  have  an  action  on 
the  case  against  him  ;  for  though  the  stoppage  was  in  the  time  of 
[  *461  ]       his  lessor,  the  continuance  was  a  wrongful  *damage  to  the  lessee, 
for  his  land  was  surrounded."     That  is  the  case  of  Wettbnrnr  v. 
Mordant  (l) :  and  in  like  manner,  Penrttddock't  case  (2)  shows  that 
a  feoffee  may  bring  a  quod  permittot  for  a  nuisance,  erected  in  the 
time  of  the  feoffor,  against  him  who  did  the  wrong ;  and  an  action 
on  the  case  is  a  substitute  for  this  old  writ.    And  further,  in  the 
case  of  Some  v.  Barwith  (d),  it  was  held  that  the  devisee  might  sue 
for  a  nuisance  erected  in  the  time  of  the  devisor,  and  continued 
afterwards ;  for  the  continuance  is  as  the  new  erecting  of  such  a 
nuisance.    In  the  case  of  Rosewell  v.  Prior  (4),  which  was  an  action 

(1)  Oro.  Eliz.  191.  (3)  Cro.  Jao.  231. 

(2)  5  Co.  Rep.  100  b.  (4)  Salk.  459 ;  12  Mod.  639. 
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against  the  defendant,  who  erected  an  obstruction  to  the  ancient  Thompson 
lights  of  the  plaintiff,  and  then  aliened,  Lord  Holt  lays  it  down,  Gibson. 
that  "  it  is  a  fundamental  principle  in  law  and  reason,  that  he  that 
does  the  first  wrong  shall  answer  for  all  consequential  damages ; 
and  here,"  he  says,  "  the  original  erection  does  influence  the  con- 
tinuance, and  it  remains  a  continuance  from  the  very  erection,  and 
by  the  erection,  till  it  be  abated."  And  he  adds,  "  that  it  shall  not 
be  in  his  power  to  discharge  himself  by  granting  it  over."  It  is 
true  that  Lord  Holt  afterwards  says,  "  that  if  the  alienee  of  the 
land  brought  an  action  against  the  erector,  and  the  erection  had 
been  before  any  estate  in  the  alienee,  the  question  would  be  greater, 
because  the  erector  never  did  any  wrong  to  the  alienee."  Lord 
Holt,  however,  does  not  intimate  that  the  action  would  not  lie ; 
and  the  authority  above  cited,  as  well  as  the  principle,  that  the 
assignee  or  lessee  ought  to  enjoy  the  estate  as  fully  as  the  assignor 
or  lessor,  and  has  a  similar  claim  to  compensation  for  the  injury 
during  his  own  time,  shows  that  the  action  will  lie.  What  is  said 
in  this  and  the  other  reports  of  this  case  as  to  the  assignment  of 
the  nuisance  affirming  the  continuance,  appears  to  us  to  be  given 
by  way  of  additional  reason.  It  was  argued,  however,  that  the 
assignee  or  lessee  was  not  without  remedy :  he  might  abate  the 
♦nuisance;  but  that  affords  no  compensation  in  damages,  and  may,  [  *462  ] 
in  some  cases,  be  an  expensive  remedy ;  or  he  might  maintain  an 
action  against  the  corporation  who  receive  the  rents  of  the  building, 
or  the  tenants  who  occupy,  as  appears  by  the  case  of  Iiijywn  v. 
Bowles  (l) ;  but  that  case  shows  that  he  is  not  bound  to  pursue 
that  remedy,  but  may  sue  the  original  wrongdoer.  It  was  also 
said  that  the  defendants  could  not  now  remove  the  nuisance  them- 
selves, without  being  guilty  of  a  trespass  to  the  corporation,  and 
that  it  would  be  hard  to  make  them  liable.  But  that  is  a  conse- 
quence of  their  own  original  wrong ;  and  they  cannot  be  permitted 
to  excuse  themselves  from  paying  damages  for  the  injury  it  causes, 
by  showing  their  inability  to  remove  it,  without  exposing  them- 
selves to  another  action.  We  are  therefore  of  opinion  that  the 
action  is  maintainable,  and  the  rule  must  be  discharged. 

Rule  discharged. 

(1)  Cro.  Jac.  373. 
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i84i.  LAIRD  v.  PIM  and  Another  (1). 

Jan.\KW.        (7  Meeson  &  Weleby,  474—486 ;  S.  C.  10  L.  J.  Ex.  259 ,  8  Dowl.  P.  C.  860/ 

Exch.  of  Whore  a  party  has  been  let  into  possession  of  lands  under  a  contract  of 

m  '  purchase,   but  does  not  complete  the  purchase,  and  refuses  to  pay  the 

l         ■"  purchase-money,  and  no  conveyance  is  executed,  the  vendors  cannot  recover 

from  him  the  whole  amount  of  the  purchase-money,  but  only  the 
damages  actually  sustained  by  his  breach  of  contract. 

In  assumpsit  by  the  vendor  against  the  purchasers  of  land,  the  declara- 
tion stated,  that  in  consideration  of  the  plaintiff's  selling  to  the  defendant* 
certain  land,  to  be  paid  for  as  soon  as  the  conveyance  should  be  completed, 
the  defendants  promised  to  purchase  and  pay  for  the  same.  Averment, 
that  although  the  plaintiff  had  allowed  the  defendants  to  enter  into  posses- 
sion of  the  lands,  and  had  always  been  ready  and  willing  to  make  a  good 
title,  and  offered  the  defendants  to  execute  a  conveyance,  and  would  have 
tendered  a  proper  conveyance,  but  that  the  defendants  discharged  him 
from  so  doing ;  yet  the  defendants  did  not  regard  their  said  promise,  and 
did  not  pay  the  plaintiff  the  purchase-money,  or  any  part  thereof.  Plea, 
that  no  conveyance  had  ever  been  made  or  executed  to  the  defendant*: 
Held,  on  general  demurrer,  that  the  plea  was  bad,  and  the  declaration 
good. 

Quirre,  whether  the  declaration  would  have  been  sufficient  on  special 
demurrer. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  on 
the  6th  day  of  April,  1836,  in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendants,  would  sell  them  a  lot  or  parcel  of 
land,  situated  between  Bidston  Road  and  Cleveland  Street,  in  the 
county  of  Chester,  at  the  price  or  rate  of  7*.  6cf.  by  the  square 
yard,  to  be  paid  as  soon  as  the  conveyance  thereof  should  l>e 
completed,  with  interest  thenceforth  on  suet  purchase-money,  at 
the  rate  of  5Z.  per  cent,  by  the  year,  until  paid,  the  defendants  to 
have  the  liberty  of  making  bricks  and  erecting  steam-engines  on 
such  lot  or  parcel  of  land,  the  defendants  promised  the  plaintiff 
to  purchase  the  said  lot  or  parcel  of  land  of  the  plaintiff,  and  to 
pay  him  for  the  same  at  the  rate  or  price  and  on  the  terms  afore- 
r  *475  ]  said.  And  the  plaintiff  *says,  that  although  the  plaintiff,  relying 
on  the  said  promise  of  the  defendants,  did,  within  a  short  and 
reasonable  time  from  thu  making  of  the  said  promise,  to  wit,  on 
the  day  and  year  aforesaid,  allow  and  permit  the  defendants  to 
enter  into  and  take  possession  of  the  said  lot  or  parcel  of  land,  and 
the  defendants  did,  to  wit,  then,  take  such  possession  thereof,  and 
have  continued  in  such  possession  for  a  long  time,  to  wit,  hitherto  : 
and  although  the  plaintiff,  from  the  time  of  making  the  said 
promise  to  the  commencement  of   this   suit,  has  performed  and 

(1)  Followed  in  East  London  Union       Ex.  309,  38  L.  J.  Ex.  225.— A.  C. 
v.  Meiropolitan  Railway  To.,  L.  B.  4 
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fulfilled  every  thing  on  his  part  to  be  performed  and  fulfilled,  and  Laibo 
has  always  been  ready  and  willing  to  make  appear  to  the  defen-  pji. 
dants  a  good  and  sufficient  title  in,  and  right  and  power  to  convey, 
the  said  lot  or  parcel  of  land  in  fee-simple,  together  with  the  liberty 
aforesaid,  and  to  execute  and  complete  a  conveyance  thereof  in 
fee-simple  to  the  defendants,  together  with  the  liberty  aforesaid ; 
and  after  the  expiration  of  a  reasonable  time,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  28th  of  October,  1887,  offered 
the  defendants  to  execute  and  complete  a  conveyance  thereof, 
together  with  the  liberty  aforesaid,  to  the  defendants,  and  would 
then  have  tendered  to  the  defendants  a  draft  of  a  proper  convey- 
ance, and  also  a  proper  conveyance,  for  the  purpose  aforesaid,  but 
that  the  defendants  then  discharged  the  plaintiff  from  so  doing ;  of 
all  which  the  defendants,  from  the  time  of  making  the  said  promise, 
have  had  notice :  yet  the  defendants  did  not  regard  their  said 
promise,  and  did  not  nor  would  pay  the  plaintiff  the  said  purchase- 
money  for  the  said  lot  or  parcel  of  land,  together  with  the  said 
liberty,  or  any  part  thereof,  at  or  after  the  expiration  of  the  said 
reasonable  time  as  aforesaid,  or  at  any  other  time,  but  have  wholly 
neglected  and  refused  so  to  do ;  and  the  plaintiff  has  been  and  is 
wholly  deprived  of  the  said  purchase-money,  amounting  to  a  large 
sum,  to  wit,  4,125J.,  together  with  interest  thereon,  to  which  he 
ought  and  otherwise  would  have  been  entitled  as  aforesaid.  *There  [  *476  ] 
were  also  counts  for  ijse  and  occupation,  goods  sold  and  delivered, 
and  upon  an  account  stated. 

The  defendants  pleaded  non  assumpserunt,  and  several  special 
pleas,  of  which  the  sixth  plea  (to  the  first  count)  was,  that  no 
conveyance  of  the  said  lot  or  parcel  of  land,  or  any  part  thereof, 
has  ever  been  made  or  executed  or  completed  to  them  the  defen- 
dants, or  either  of  them,  or  to  any  person  on  their  behalf,  or  in 
any  manner  whatsoever.    Verification. 

The  plaintiff  took  issue  on  all  the  pleas  except  the  above,  to 
which  he  demurred  generally,  and  the  defendants  joined  in  demurrer. 
The  point  stated  for  argument  by  the  plaintiff  was  as  follows :  The 
plaintiff  contends  that  the  execution  of  a  conveyance  was  not  a 
condition  precedent  to  his  maintaining  this  action,  and  that  if  it 
were  it  has  been  waived,  and  that  consequently  the  plea  demurred 
to  is  bad.  The  defendants'  points  were  as  follows :  The  defendants 
will  contend  that  the  plea  is  a  sufficient  answer  to  the  first  count 
of  the  declaration  ;  and  they  will  also  contend  that  the  first  count 
is  insufficient,  inasmuch  as  it  shows  no  sufficient  breach  of  the 
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t.aibd  contract  stated  in  that  count ;  and  also  that  the  statement  in  the 
Pim.  declaration,  that  the  plaintiff  offered  to  execute  a  conveyance,  and 
would  have  tendered  one,  but  that  the  defendants  dispensed  with 
it,  is  no  sufficient  ground  for  alleging  as  a  breach  that  the  defen- 
dants did  not  pay  the  purchase-money  ;  and  that  upon  the  promise 
stated  in  the  first  count,  the  non-payment  of  the  purchase-money 
is  no  breach  of  contract  as  alleged  in  that  count;  and  that  the 
breach  alleged  in  the  first  count,  and  the  claim  to  damages  as 
therein  stated,  are  not  warranted  by  the  premises  or  allegations  in 
that  count. 

The  cause  came  on  for  trial  upon  the  issues  in  fact,  before 
Eolfe,  B.,  at  the  last  Liverpool  Assizes,  when  it  appeared  that  the 
defendants  (who  were  directors  of  a  Company  called  the  Saw-Mills' 
[  **77  ]  and  Timber  Company,  for  which  the  purchase  *was  made)  had 
been  put  into  possession  of  the  land  under  the  agreement,  and  had 
taken  therefrom  and  sold  a  quantity  of  brick  clay.  They  subse- 
quently refused  altogether  to  complete  the  purchase,  upon  which 
the  plaintiff  brought  thi3  action,  for  the  recovery  of  the  purchase- 
money,  and  for  the  value  of  the  clay  so  taken  and  sold.  It  was 
contended  for  the  plaintiff  at  the  trial,  that  the  amount  of  the 
purchase-money  agreed  on,  with  interest,  was  the  proper  measure 
of  damages  on  the  first  count.  For  the  defendants  it  was  insisted, 
that  the  plaintiff  could  not  be  entitled  to  recover  the  purchase- 
money,  as  the  land  had  never  been  conveyed,  and  the  plaintiff  still 
remained  the  owner  of  it  as  before  the  agreement  for  sale  to  the 
defendants.  The  learned  Judge  was  of  opinion  that  the  plaintiff 
could  not  recover  the  whole  purchase-money,  but  was  entitled,  on 
the  first  count,  to  such  damages  only  as  had  resulted  from  the 
defendants'  breach  of  their  contract :  and  a  verdict  was  accordingly 
taken  for  the  plaintiff  for  750!.,  made  up  as  follows:  680Z.  for 
interest  on  the  purchase-money  up  to  the  commencement  of  the 
action,  and  701.  for  the  value  of  the  brick  clay.  In  last  Michaelmas 
Term  (Nov.  3rd), 

Cresswell  moved,  pursuant  to  leave  reserved  by  the  learned 
Judge,  for  a  rule  to  show  cause  why  the  damages  should 
not  be  increased  by  the  sum  of  4,1252.,  the  amount  of  the 
purchase-money : 

The  plaintiff  is  entitled  to  recover  the  full  amount  of  the  purchase- 
money.  This  is  a  contract  for  a  specific  plot  of  land,  to  which  the 
plaintiff  has  shown  a  good  title,  and  which  he  has  offered  to  convey 
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to  the  defendants  in  pursuance  of  the  contract.     He  has  a  right  to       laibd 
consider  them  as  the  owners,  and  to  insist  on  payment  of  the         piM. 
price.     Sir  E.  Sugden  (1)  appears  to  consider,  that  a  vendor  may 
recover  the  purchase-money  without  having  executed  a  conveyance, 
where  the  purchaser  has  discharged  *him  from  so  doing.  f  *478  J 

(Alderson,  B. :  It  is  like  the  case  of  goods  bargained  and  sold, 
and  an  action  brought  for  not  accepting  them,  in  which  case  the 
damages  sustained  by  the  breach  of  contract  can  alone  be  recovered.) 

There  the  plaintiff  treats  the  goods  as  still  his  own. 

(Parke,  B. :  So  here,  the  land  is  still  yours  at  law :  you  might 
bring  ejectment  for  it  immediately  after  this  verdict.) 

In  Hawkins  v.  Kemp  (2),  which  was  an  action  by  the  vendors  of  an 
estate  against  the  vendee,  who  had  refused  to  prepare  any  con- 
veyance as  required  by  the  conditions  of  sale,  or  to  pay  the 
remainder  of  the  purchase-money  beyond  the  deposit,  a  verdict 
was  given  for  the  whole  residue  of  the  purchase-money.  The 
defendants  may  afterwards  go  into  equity  to  compel  a  conveyance. 

Parke,  B. : 

The  measure  of  damages,  in  an  action  of  this  nature,  is  the  injury 
sustained  by  the  plaintiff  by  reason  of  the  defendants  not  having 
performed  their  contract.  The  question  is,  how  much  worse  is  the 
plaintiff  by  the  diminution  in  the  value  of  the  land,  or  the  loss  of 
the  purchase-money,  in  consequence  of  the  non-performance  of  the 
contract  ?  It  is  clear  he  cannot  have  the  land  and  its  value  too. 
A  party  cannot  recover  the  full  value  of  a  chattel,  unless  under 
circumstances  which  import  that  the  property  has  passed  to  the 
defendant,  as  in  the  case  of  goods  sold  and  delivered,  where  they 
have  been  absolutely  parted  with,  and  cannot  be  sold  again.  The 
direction  of  my  brother  Bolfe,  therefore,  was  quite  correct. 

Alderson,  B.,  Gurney,  B.,  and  Bolfe,  B.,  concurred. 

Rale  refused. 
The  demurrer  was  now  argued  by 

Cowling,  for  the  plaintiff : 

The  execution  of  a  conveyance  *is  not  a  condition  precedent  to       [  *479  J 
the  plaintiff's  recovering  in  this  action,  and  if  it  were,  it  has  been 

(1)  1  Vend.  &  P.  10th  ed.  374.  (2)  3  East,  410. 
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Laied  waived  by  the  defendants.  The  plea  is  clearly  bad.  It  states  no 
Pjm.  more  than  is  admitted  on  the  face  of  the  declaration  ;  it  amounts 
in  effect  only  to  a  demurrer  to  the  first  count.  But  it  will  be 
argued  that  that  count  is  bad.  It  is  submitted,  however,  that 
although  it  may  be  somewhat  more  diffuse  than  was  necessary, 
it  is  good.  It  states  the  contract — the  possession  taken  by  the 
defendants — the  plaintiff's  readiness  to  execute  a  conveyance — the 
expiration  of  a  reasonable  time — and  that  the  plaintiff  offered  to 
execute  a  conveyance,  and  would  have  tendered  a  proper  convey- 
ance, but  that  the  defendants  discharged  him  from  so  doing.  There 
is  nothing  to  take  this  case  out  of  the  ordinary  rule,  that  the 
purchaser  is  bound  to  prepare  the  conveyance ;  but  nevertheless, 
the  plaintiff  has  offered  a  conveyance  here,  but  the  defendants 
have  dispensed  with  it.  That  condition  precedent,  if  it  be  one,  has 
therefore  been  waived.  Then  it  is  said  the  plaintiff  is  not  entitled 
to  recover  the  whole  purchase-money;  but  the  declaration  does 
not  seek  to  do  so :  the  breach  is  only  for  the  damages  sustained  by 
the  non-performance  of  the  contract.  But  even  if  the  declaration 
were  wrong  in  seeking  to  recover  the  whole  purchase-money,  that 
would  be  no  bar  to  the  action ;  but  the  defendants  undertake  bv 
this  plea  to  say  something  in  bar  of  the  whole  action.  (He  was 
then  stopped  by  the  Court.) 

Wightman,  for  the  defendants  : 

The  first  count  of  the  declaration  is  bad.  The  breach  alleged 
does  not  properly  follow  from  the  premises  stated.  The  count 
alleges  that,  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendants,  would  sell  them  a  lot  or  parcel  of  land,  &c.  at  the  price 
of  7s.  6rf.  the  square  yard,  to  be  paid  as  soon  as  the  conveyance 
thereof  should  be  completed,  Ac,  the  defendants  promised  the  plain  - 
[  *480  1  tiff  to  purchase  the  land  of  *him,  and  to  pay  him  for  the  same  at 
the  rate  or  price  and  on  the  terms  aforesaid :  and  the  breach  assigned 
is,  that  the  defendants  did  not  regard  their  promise,  and  did  not 
nor  would  pay  the  plaintiff  the  said  purchase-money,  &c.  There 
is  no  good  breach,  therefore,  unless  the  defendants  were  bound 
under  the  circumstances  to  pay  the  purchase-money  ;  if  they  were 
not  it  is  a  bad  breach,  and  the  plaintiff  cannot  recover  in  respect 
of  it.  The  rule  as  to  dependent  covenants  is  thus  laid  down  in  the 
notes  to  the  case  of  Pordaye  v.  Cole(i):  "It  is  justly  observed, 
that  covenants  &c,  are  to  be  construed  to  be  dependent  or  inde- 

(1)  1  Saund.  320  a,  n.  (4). 
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pendent  of  each  other,  according  to  the  intention  and  meaning  of       Laird 

the  parties,  and  the  good  sense  of  the  case ;  and  technical  words         p£t 

should  give  way  to  such  intention."     The  following  rules  are  then 

enunciated :  1.  "  If  a  day  be  appointed  for  payment  of  money  or 

part  of  it,  or  for  doing  any  other  act,  and  the  day  is  to  happen  or 

may  happen,  before  the  thing  which  is  the  consideration  of  the 

money  or  other  act  is  to  be  performed,  an  action  may  be  brought 

for  the  money,  or  for  not  doing  such  other  act,  before  performance ; 

for  it  appears  that  the  party  relied  upon  his  remedy,  and  did  not 

intend  to  make  the  performance  a  condition  precedent :  and  so  it 

is  where  no  time  is  fixed  for  performance  of  that  which  is  the 

consideration  of  the  money  or  other  act."    A  vendor,  therefore, 

may  declare  for  non-payment  of  the  purchase-money  on  a  certain 

day,  although  no  conveyance  have  been  executed.     "But,  2.  when 

a  day  is  appointed  for  the  payment  of  money,  &c,  and  the  day  is 

to  happen  after  the  thing  which  is  the  consideration  of  the  money 

&c.  is  to  be  performed,  no  action  can  be  maintained  for  the  money, 

&c,  before  performance."     The*  present  case  falls  within  the  latter 

rule.     It  does  not  appear  here,  that  if  the  plaintiff  were  to  recover 

the  purchase- money,  the  defendants  would  have  any  remedy  against 

him  for  the  land ;    they  only  stipulate   to  pay  as  *soon  as  the       [  *48i  ] 

conveyance  shall  be  completed. 

(Parke,  B. :    The    conveyance    and    the    payment    are  to  be 
contemporaneous  acts.) 

A  tender  of  the  conveyance  is  not  sufficient ;  it  must  be  executed 
before  payment  can  be  enforced.  So,  "  if  two  men  should  agree, 
one  that  the  other  should  have  his  horse,  the  other  that  he  will 
pay  102.  for  him,  no  action  lies  for  the  money  till  the  horse  be 
delivered :  "  Thorpe  v.  Thorpe  (l). 

(Parke,  B.,  referred  to  Knight  v.  Keech  (2).) 

It  does  not  appear  here  that  there  were  any  mutual  remedies,  or, 
if  there  were,  that  the  defendants  intended  to  rely  upon  them: 
they  stipulated  to  pay  their  money  only  when  the  purchase  was 
completed ;  and  although  they  may  have  subjected  themselves  to 
an  action  for  damages,  they  are  not  liable  to  this  action  until  after 
the  execution  of    the  conveyance.      The  plaintiff  has  therefore 

(l)  1  Salk.  171 ;  Ld.  Bay.  662.  (2)  Skin.  344. 
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laibd       mistaken  his  remedy ;  he  should  have  declared  merely  for  damages 
I'm.         f°r  the  non-completion  of  the  contract,  whereas  here  his  only  breach 
is  the  non-payment  of  the  purchase-money,  which,  on  this  state- 
ment, he  is  not  entitled  to  :    Warn  v.  Bickford  (l),    Phillips   v. 
Fielding  (2). 

The  Court  then  called  on 

Cowling  to  proceed  with  his  argument : 

In  the  first  place,  the  count  does  not  claim  to  recover  the  whole 
purchase-money.  The  breach,  it  is  true,  states  that  the  defendants 
did  not  nor  would  pay  the  plaintiff  the  said  purchase-money,  or 
any  part  thereof,  and  that  the  plaintiff  has  been  and  is  wholly 
deprived  of  it.  But  it  would  have  been  sufficient  if  it  had  alleged 
merely,  that  the  defendants  did  not  regard  their  said  promise,  and 
then  concluded  to  the  damage  of  the  plaintiff,  &c.  The  special 
damage  alleged  cannot  be  traversed  or  demurred  to,  and  the 
[  *482  ]  plaintiff  may  *always  recover  for  the  damage  properly  alleged. 
Under  that  form  of  breach,  the  plaintiff  might  have  recovered  all 
that  he  has  actually  recovered  in  this  action  ;  and  upon  this 
demurrer,  (the  plea  being  to  the  whole  count),  the  only  question 
is,  whether  the  plaintiff  is  entitled  to  recover  anything.  Jones  v. 
Barkley  (3)  is  an  express  authority  for  the  plaintiff.  *  *  Glaze- 
brook  v.  Woodrow  (4),  Ooodisson  v.  Nunn  (5),  and  Martin  v.  Smith  (6), 
are  authorities  to  the  same  effect. 

[  *483  ]  (Parke,  B. :  *Your  argument  is,  that  nothing  remains  to  be  done 

which  is  beneficial  to  the  plaintiff,  but  the  payment  of  the  money.) 

Yes ;  the  plaintiff  has  perhaps  even  done  more  than  was  necessary. 
In  Olazebrook  v.  Woodrow ,  Lb  Blanc,  J.,  says — "  The  payment  is 
the  consideration  for  the  conveyance,  and  cannot  be  enforced  till 
that  be  made,  or  at  least  offered  to  be  made,  by  the  plaintiff/' 
Here  more  than  that  is  shown  to  have  been  done. 

Wightman : 

Unless  the  defendants  are  bound  to  pay  the  purchase-money,  no 

damages  can  be  recovered  for  the  non-payment  of  it :  the  plaintiff, 

therefore,  must  show  not  only  that  the  defendants  did  not  pay,  but 

also  that  they  were  bound  to  pay.      The  cases  cited  on  the  other 

(1)  7  Price,  550.  (4)  4  R.  R,  700  (8  T.  R.  366). 

(2)  2  H.  Bl.  123.  (5)  4  T.  R.  761. 

(3)  2  Doug.  684.  (6)  6  East,  555. 
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side  are  distinguishable,  and  fall  within  the  first  rule  cited  from  the       Laibd 

note  to  Pordage  v.  Cole.     In  all  of  them,  the  conveyance  was  to  be         p,^ 

executed,  and  payment  to  be  made,  on  a  certain  day ;  and  when 

the  plaintiff  had  done  all  that  it  was  incumbent  upon  him  to  do  on 

that  day,  the  non-payment  was  a  breach  of  contract  on  the  part 

of  the  defendant.    But  here  the  time  for  payment  has  not  yet 

arrived. 


on  the 


(Parke,  B. :  In  Jones  v.  Barkley,  the  payment  depended 
previous  act  of  assignment,  as  here  of  conveyance.) 

There  was  in  that  case  a  fixed  day  appointed  :  the  defendant  was 
not  bound  to  pay  until  that  day,  although  all  the  conditions  pre- 
cedent had  been  performed  by  the  plaintiffs  ;  but  on  the  other  hand, 
he  was  bound  to  pay  on  that  day,  unless  he  could  show  good  cause 
to  the  contrary. 

(Lord  Abinger,  C.  B. :    The  day  was  material  until  the  four 
months  had  elapsed,  but  not  afterwards. 

Parke,  B. :  After  the  expiration  of  the  four  months,  Jones  v. 
Barkley  became  identical  with  the  present  case ;  the  money  was 
then  to  be  paid  simply  on  the  execution  of  the  assignment.  Lord 
Mansfield  says,  "  The  question  is,  whether  there  was  a  sufficient 
performance.  The  party  must  show  he  was  ready ;  but  if  the  other 
stops  him  on  the  ground  of  an  intention  *not  to  perform  his  part,  [  *484  ] 
it  is  not  necessary  for  the  first  to  go  farther,  and  do  a  nugatory 
act.") 

But  here  the  money  is  not  to  be  paid  until  after  the  completion  of 
the  conveyance.  True,  it  is  by  the  defendants'  default  that  it  is 
not  completed,  and  they  may  be  liable  in  damages  for  that  default ; 
but  not  for  non-payment  of  the  money,  until  the  time  for  payment 
of  it  has  actually  arrived.  The  case  falls  entirely  within  the  rule 
laid  down  by  Lord  Holt  in  Thorpe  v.  Thorpe.  Then  as  to  the 
breach,  it  is  clear  that  it  must  be  taken  to  be  contained  in  the 
express  allegation  that  the  defendants  did  not  pay  the  purchase- 
money  after  a  reasonable  time.  Suppose  the  Court  held  that,  on 
this  declaration,  the  plaintiff  might  recover  the  whole  purchase- 
money  ;  what  counter- remedy  have  the  defendants  ?  Mutual 
promises  are  not  even  alleged. 
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Laird  (Lord  Abinger,  C.  B. :  It  is  certainly  informal ;  but  does  it  not 

Pjm.         amount  in  substance  to  a  complaint  against  the  defendants  for  not 
completing  the  purchase  ?) 

Assuming  it  to  be  so,  still  that  does  not  entitle  the  plaintiffs  to 
recover  the  purchase-money :  but  the  non-completion  of  the 
purchase  is  not  assigned  as  a  breach,  but  is  stated  before  the 
allegation  of  the  breach. 

Lord  Abinger,  C.  B. : 

I  think  that  the  breach  is  informally  alleged,  and  that  the  words, 
"  that  the  defendants  did  not  regard  their  said  promise,"  are  not 
sufficient  to  constitute  a  good  breach,  so  as  to  cure  the  defect ;  but 
the  objection,  as  it  arises  on  general  demurrer,  cannot  prevail. 
With  regard  to  the  averment  of  the  plaintiff's  being  ready  and 
willing,  and  having  offered,  to  execute  a  conveyance,  the  case  of 
Jones  v.  Barkley  appears  to  be  an  express  authority,  and  must 
govern  the  present  case.  The  averment  is,  that  the  plaintiff 
offered  to  execute  a  conveyance,  and  would  have  tendered  a  proper 
conveyance,  but  that  the  defendants  discharged  him  from  so  doing. 
That,  coupled  with  the  other  allegations  in  the  declaration,  is 
[  *485  ]  substantially  the  same  as  if  it  had  been  averred  that  the  ♦defen- 
dants had  refused  to  execute  a  conveyance  actually  tendered  to 
them.     Our  judgment  must  therefore  be  for  the  plaintiff. 

Parke,  B. : 

I  have  had  considerable  doubt  on  this  case  in  the  course  of  the 
argument,  but  I  have  at  length  arrived  at  the  same  conclusion  as 
that  stated  by  my  Lord.  This  declaration  is  certainly  informally 
drawn,  but  I  think  it  is  sufficient  on  general  demurrer,  upon  the 
principle  laid  down  in  Jones  v.  Barkley.  Upon  the  facts  alleged 
in  this  declaration,  the  plaintiff  is  substantially  in  the  same 
situation,  for  the  purpose  of  recovering  the  money,  as  if  all  had 
been  done  on  his  part  which  he  engaged  to  do.  It  does  not  follow 
that  he  shall  recover  the  whole  purchase-money,  but  he  is  in  the 
same  situation  for  the  purpose  of  recovering  damages  for  the  non- 
payment of  the  price,  as  if  all  had  been  done  by  him.  The 
distinction  which  it  has  been  attempted  to  draw  between  this  case 
and  Jones  v.  Barkley,  is  no  distinction  at  all ;  it  proceeds  altogether 
on  the  ground,  that  there  two  contemporaneous  acts  were  to  be 
done  on  a  particular  day :  but  the  case  is  just  the  same  whether 
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two  contemporaneous  acts  are  to  be  done  at  an  indefinite  time,  or 
on  a  specified  day.  The  only  distinction  is,  that  in  that  case  one 
simple  act  was v  to  be  done  by  the  plaintiffs,  which  the  defendant 
discharged  them  from  doing ;  here,  what  the  plaintiff  has  to  do  is 
somewhat  more  complicated ;  first  he  is  to  make  a  good  title,  then 
the  defendants  are  to  prepare  the  conveyance,  and  the  plaintiff  to 
execute  it ;  and  the  defendants  having  discharged  him  from  doing 
that,  it  is  the  same  as  if  it  had  been  done.  According  to  Jones  v. 
Barkley,  therefore,  the  plaintiff  is  in  the  same  situation  as  if  he 
had  performed  all  his  part  of  the  agreement ;  that  is,  as  if  he 
had  perfected  a  conveyance.  That  is  the  conclusion  to  which  I 
have  at  length  arrived,  and  to  which,  perhaps,  I  should  not  have 
come  but  for  the  case  of  Jones  v.  Barkley.  This  is  all  on  *general 
demurrer ;  had  the  question  arisen  on  special  demurrer,  I  doubt 
whether  I  should  have  come  to  the  same  conclusion. 


Laird 

r. 
Pim. 


f.  *48C  ] 


Gurnby,  B.  and  Rolfe,  B.  concurred. 

Judgment  for  the  plaintiff (l) . 


MABY  ANN  JONES,  Administratrix  of  Richard  Jones, 

Deceased,  v.  JOHN  WILLIAMS. 

(7  Meeson  &  Welsby,  493—501 ;  S.  C.  10  L.  J.  Ex.  120.) 

A  declaration  in  assumpsit  stated,  that  in  consideration  that  E.  J.  in  his 
lifetime  (of  whom  the  plaintiff  was  administratrix)  would  execute  a  bond  to 
W.  J.  in  the  penal  sum  of  600/.,  the  defendant  undertook  that  he  would 
save  harmless  and  indemnify  R.  J.,  his  executors  and  administrators,  from 
any  loss  or  damage  by  reason  of  his  executing  the  bond :  the  declaration 
then  averred  the  execution  of  the  bond  by  R.  J.,  his  death,  and  the  grant 
of  administration  to  the  plaintiff,  and  that  the  plaintiff,  as  administratrix, 
became  liable  to  pay  and  satisfy  the  bond  to  W.  J.,  of  which  the  defendant 
had  notice ;  but  that  the  defendant  did  not  indemnify  the  plaintiff,  as  such 
administratrix,  from  loss  or  damage  by  reason  of  the  execution  of  the  bond ; 
by  means  whereof  the  plaintiff,  as  administratrix,  was  called  upon,  and 
forced  and  obliged,  to  pay,  and  did  pay  to  W.  J.  the  sum  of  310/.,  secured 
by  the  bond,  and  a  further  sum  for  the  cost  of  an  action  against  her,  &c. 
Plea,  that  the  plaintiff,  as  administratrix,  was  not  called  upon,  or  forced 
or  obliged,  to  pay,  nor  did  she  pay  to  W.  J.  the  monies  in  the  declaration 
mentioned,  nor  was  she  damnified  as  therein  mentioned,  in  manner  and 
form,  &c.  The  bond,  when  produced  on  the  trial,  appeared  to  be  subject 
to  a  condition  for  repayment  of  the  sum  secured,  with  interest,  "at  or 
before  the  expiration  of  six  months'  notice  to  be  given  to  pay  the  same  :  " 
and  there  was  no  proof  of  such  notice  having  been  given.  It  appeared, 
however,  that  the  defendant  had  notice  of  the  action  being  commenced 
against  the  plaintiff  on  the  bond  (which  was  stayed  by  a  Judge's  order  on 

(1)  See  Pi*>lt  v.  HHI,  6  M.  &  W.  835. 


1841. 
Jan.  26. 


Exeh.  of 
Pleas. 

[493] 
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Jones  payment  of  debt  and  costs),  and  did  not  come  in  to  defend  it :  Held,  that 

r.  this  was  sufficient  to  entitle  the  plaintiff  to  recover  on  the  above  issue. 

Williams.  rpne  defendant's  undertaking  was  contained  in  two  letters,  addressed  to 

C.  J.,  the  brother  of  the  plaintiff's  intestate  E.  J.,  in  the  first  of  which  he 
pressed  C.  J.  to  join,  and  to  induce  his  brothers  to  join,  in  a  security  for 
the  repayment  of  money  to  be  advanced  to  the  defendant  for  carrying  on  a 
suit  in  Chancery ;  and  in  the  second  he  again  urged  that  they  should  lend 
their  names  for  this  purpose,  and  added, — "  I  should  consider  it  a  matter 
of  favour  to  myself  if  your  brothers  will  join,  and  I  will  see  that  they  come 
to  no  harm."  R.  J.,  in  consequence,  executed  the  bond  in  question  :  Held, 
that  the  letters  amounted  to  an  actual  guarantee,  on  which  the  defendant 
was  liable  to  the  plaintiff,  and  not  merely  to  a  representation,  with  a  view 
to  the  parties  doing  an  act  against  the  consequences  of  which  they  should 
afterwards  be  protected. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  hereto- 
fore, to  wit,  on  &c,  in  consideration  that  the  said  Richard  Jones,  in 
his  lifetime,  at  the  request  of  the  defendant,  would,  by  his  writing 
obligatory  sealed  with  his  seal,  acknowledge  himself  to  be  firmly 
bound  to  one  William  Jones  in  the  penal  sum  of  600/.,  to  be  paid 
to  the  said  William  Jones,  or  his  certain  attorney,  executors, 
administrators,  or  assigns,  he,  the  defendant,  undertook  and  faith- 
fully promised  that  he  would  save  harmless  and  indemnify  the  said 
Richard  Jones,  his  executors  and  administrators,  from  any  loss  or 
damage  by  reason  of  his  making  and  executing  the  said  writing 
obligatory.  And  the  plaintiff  in  fact  saith,  that  the  said  Richard 
Jones,  confiding  in  the  said  promise  of  the  defendant,  did  after- 
wards, to  wit,  on  &c,  seal,  and  as  his  act  and  deed  deliver  to  the  said 
William  Jones  a  certain  writing  obligatory,  the  date  whereof  is  a 
certain  day,  to  wit,  &c,  and  did  thereby  and  therein  acknowledge 
[  **94  ]  himself  to  be  bound  to  the  said  William  *Jones  in  the  penal  sum 
of  600/.,  to  be  paid  to  the  said  William  Jones,  his  executors, 
administrators,  or  assigns  :  and  afterwards,  to  wit,  on  the  21st  day 
of  April,  1839,  the  said  Richard  Jones  died ;  after  whose  death, 
to  wit,  on  the  10th  of  May,  in  the  year  last  aforesaid,  administra- 
tion of  and  singular  the  goods,  chattels,  rights,  and  credits  of  the 
said  Richard  Jones,  deceased,  at  the  time  of  his  death,  who  died 
intestate,  in  due  form  of  law  was  granted  to  the  plaintiff ;  and  the 
plaintiff,  as  administratrix  as  aforesaid,  became  liable  to  pay  and 
satisfy  the  said  writing  obligatory  to  the  said  William  Jones;  of 
which  the  defendant  then,  to  wit,  on&c,  had  notice :  yet  the  defen- 
dant, not  regarding  his  said  promise,  did  not  nor  would  indemnify 
or  save  harmless  the  plaintiff,  as  such  administratrix,  from  loss  and 
damage  by  reason  of  the  making  and  executing  of  the  said  writing 
obligatory,  but  wholly  neglected  and  refused  so  to  do;  by  means 
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and  in  consequence  whereof  the  plaintiff,  as  administratrix  as  afore-        Jones 

said,  afterwards,  to  wit,  on  &c,  was  called  upon,  and  forced  and    Williams. 

obliged,  to  pay,  and  did  then  pay  to  the  said  William  Jones,  a  large 

sum  of  money,  to  wit,  the  sum  of  810/.,  payable  and  secured  to  the 

said  William  Jones  by  the  said  writing  obligatory,  and  also  a  further 

large  sum,  to  wit,  the  sum  of  10/.,  as  and  for  the  costs  and  expenses 

of  a  certain  action  commenced  and  prosecuted  by  the  said  William 

Jones  against  the  plaintiff,  as  administratrix  as  aforesaid,  in  her 

Majesty's  Court  of  Exchequer,  &c,  upon  and  in  respect  of  the  said 

writing  obligatory,  and  for  enforcing  payment  of  the  money  secured 

thereby ;  and  also  she  the  plaintiff,  as  administratrix  as  aforesaid, 

by  means  of  the  premises,  was  forced  and  obliged  to  incur,  and  did 

incur,  certain  costs,  charges,  and  expenses,  amounting  in  the  whole 

to  a  large  sum  of  money,  to  wit,  the  sum  of  40/.,  in  and  about  the 

defence  of  the  said  action,  and  in  and  about  the  settling  and  putting 

an  end  to  the  said  action ;  and  the  plaintiff,  as  administratrix  as 

aforesaid,  *hath   been  and  is  damnified  to  the   amount  thereof.       [  *495  ] 

There  was  also  a  count  on  account  stated  with  the  plaintiff  as 

administratrix. 

Fleas,  first,  non  assumpsit ;  secondly,  (to  the  first  count)  that  the 
plaintiff,  as  administratrix  as  aforesaid,  was  not  called  upon,  or 
forced  or  obliged  to  pay,  nor  did  she  pay,  to  the  said  William  Jones, 
the  said  monies  in  the  said  first  count  in  that  behalf  mentioned, 
nor  was  the  plaintiff,  as  administratrix  as  aforesaid,  damnified  as 
in  the  said  first  count  mentioned,  in  manner  and  form,  &c. ;  on  which 
issues  were  joined. 

At  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  last  Montgomery- 
shire Assizes,  the  following  letters  from  the  defendant  to  Charles 
Jones,  a  brother  of  the  intestate,  were  put  in  to  show  the  contract 
of  indemnity.  They  were  without  date,  but  were  shown  to  have 
been  received  prior  to  the  advance  of  the  money  by  William  Jones, 
and  to  the  execution  of  the  bond. 

"  Llakwchllyn. 
"  My  dear  Sir, — I  don't  know  whether  I  mentioned  to  you  the 
result  of  this  business  (I  mean  the  200/.)  after  your  return  from 
Manchester  ;  I  sent  the  bill  of  the  '  Old  People '  (l)  to  my  brother 
David,  to  get  him  to  send  it  to  Hyde  (who  is  his  regular  agent), 
which  he  did ;  but  Hyde  declined  taking  it ;  I  therefore  promised 
to  obtain  the  money  before  the  1st  of   June  for  him,  otherwise 

(1)  A  dissenting  congregation,  who  carry  on  which  the  money  was 
had  engaged  in  a  suit  in  Chancery,  to     wanted. 
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Jones  he  would  have  declined  to  carry  on  the  suit.  I  have  now  had 
Williams.  a  promise  of  the  money,  provided  you  and  your  brother  will  join 
the  '  Old  People '  in  the  security,  to  which  I  hope  neither  of  you 
will  have  any  objections,  as  it  is  not  likely  that  you  will  ever  be 
called  upon  to  pay  the  money ;  for  in  the  event  of  our  succeeding, 
of  which  there  cannot  be  a  doubt,  we  shall  soon  get  the  money 
back,  and  the  cause  will  be  now  heard  in  less  than  a  month,  if 
[  *496  ]  we  can  muster  the  funds ;  *  otherwise  it  must  of  necessity  be  given 
up,  which  would  be  a  great  pity,  after  fighting  victoriously  thus 
far.  You  and  I  are  already  in,  and  I  fancy  your  brothers  would 
not  object,  under  the  circumstances,  to  do  the  like.  May  I  beg  the 
favour  of  you  to  speak  to  them  ?  as  I  must  determine  one  way  or 
the  other  to-day,  whether  this  money  will  be  taken  or  not,  which 
will  only  be  advanced  on  you  and  your  brothers  joining ;  and  the 
fate  of  this  well-fought  cause  now  depends  upon  it. 

"  Yours  faithfully, 

"  J.  Williams. 
"  To  C.  Jones,  Esq.  "  Vownog,  Monday  Morning." 

"  My  dear  Sir, — It  is  a  great  pity,  after  spending  so  much  money, 

and  bringing  the  cause  almost  to  a  conclusion,  that  it  should 

be  abandoned,  with  a  certainty  of  losing  the  costs  already  incurred, 

and  the  shame  of  retreating  under  such  circumstances.     I  only  ask 

your  brothers   to  lend   their  names  on  this  emergency.     I  will 

engage  that  the  '  Old  People '  or  the  chapel  shall  make  up  the  money 

if  occasion  requires,  but  I  have  no  doubt  I  shall  procure  it  from 

our  opponents ;  however,  I  should  consider  it  a  matter  of  favour  to 

myself  if  your  brothers  will  join,  and  I  will  see  that  they  come 

to  no  harm  by  it. 

"  Yours  faithfully, 

11  J.  Williams. 

"  To  C.  Jones,  Esq.  "  Vownog,  Monday." 

It  was  proved  that,  on  the  faith  of  this  engagement,  the  sum 
of  3001.  was  advanced  by  William  Jones  to  the  defendant,  for 
securing  which  the  bond  in  question  was  given  to  William  Jones 
by  the  intestate  and  his  two  brothers,  Charles  and  Robert  Jones. 
The  bond,  being  put  in,  appeared  to  be  subject  to  a  condition 
for  repayment  by  the  obligors  of  the  sum  secured,  with  interest, 
"  at  or  before  the  expiration  of  six  months'  notice  to  be  given  to 
[  M97  ]  *them  to  pay  the  same,  without  deduction,  and  without  fraud 
or  further  delay."     The  proceedings  in  the  action  brought  by 
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William  Jones  against  the  plaintiff  upon  the  bond  were  also  put  in,  Jones 
and  it  appeared  that  it  was  terminated,  after  declaration,  by  the  Williams. 
proceedings  being  stayed  on  payment  of  the  debt  and  costs  under 
a  Judge's  order.  It  was  not  proved  that  six  months'  notice  of 
payment  was  given  to  the  plaintiff,  according  to  the  condition 
of  the  bond ;  but  it  appeared  that  the  defendant  had  notice  of  the 
action  against  her,  and  of  the  proceedings  therein. 

On  behalf  of  the  defendant,  it  was  objected,  first,  that  the  under- 
taking of  the  defendant  was  a  promise  to  answer  for  the  debt  or 
default  of  another,  within  the  4th  section  of  the  Statute  of  Frauds, 
and  that  no  sufficient  consideration  appeared  upon  the  face  of  it ; 
secondly,  that  there  was  no  privity  of  contract  between  the  defendant 
and  the  intestate,  Richard  Jones,  on  which  the  plaintiff  could  sue, 
the  letters  being  addressed,  and  the  undertaking  in  terms  given,  to 
Charles  Jones  personally ;  thirdly,  that  the  letters  did  not  constitute 
a  guarantee,  but  merely  amounted  to  a  proposal  to  enter  into 
an  engagement  in  future;  and  lastly,  that,  it  not  having  been 
proved  that  the  six  months'  notice  to  pay  the  money  secured  by  the 
bond,  to  which  by  the  condition  the  obligors  were  entitled,  had 
been  given,  the  allegation  in  the  declaration,  that  the  plaintiff 
"  was  called  upon,  and  forced  and  obliged  to  pay,"  which  was 
traversed  by  the  second  plea,  was  not  sustained.  The  Lord  Chief 
Justice  overruled  all  'the  objections  except  the  last ;  but,  being  of 
opinion  that  the  notice  ought  to  have  been  proved,  on  that  ground 
nonsuited  the  plaintiff,  with  leave  to  move  to  set  aside  the  nonsuit, 
and  enter  a  verdict  for  the  sum  of  321/.  17s.,  the  amount  of 
principal,  interest,  and  costs,  if  the  Court  should  think  that  proof 
of  the  notice  was  unnecessary. 

In  Michaelmas  Term,  Welsby  obtained  a  rule  nisi  accordingly, 
contending,  first,  that  the  allegation  of  the  *plaintiff  's  liability  on  [  *498  ] 
the  bond  was  admitted  by  the  plea,  which  put  in  issue  only  the 
fact  of  the  payment ;  and  secondly,  that  if  not,  yet,  as  against  the 
defendant,  the  bringing  of  the  action  was  sufficient  prima  facie 
evidence  of  notice.    Against  this  rule 

JemSy  Cowling,  and  W.  Yardley  now  showed  cause  : 

The  nonsuit  was  right.  Notice  not  having  been  proved  to  l>e 
given  according  to  the  condition  of  the  bond,  there  was  no  evidence 
to  sustain  the  allegation  in  the  declaration,  that  the  plaintiff  was 
called  upon,  and  forced  and  obliged  to  pay.  It  is  said  that  the 
plea  admits  the  allegation  in  the  declaration,  that  the  plaintiff,  as 
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Jones  administratrix,  became  liable  to  pay  the  amount  secured  by  the 
Williams,  bond,  and  puts  in  issue  only  the  fact  of  the  payment  being  enforced 
against  her.  But  the  only  allegation  of  liability  is  that  the  plaintiff 
became  liable  as  administratrix,  by  the  grant  of  the  letters  of 
administration,  in  the  same  way  as  her  intestate  ;  and  the  question, 
whether  she  was  duly  called  upon  for  payment  by  a  proper  notice, 
and  so  forced  and  obliged  to  pay,  remains  open  on  the  plea.  Now 
this  is  not  a  common  money  bond,  but  is  subject  to  a  special 
condition,  that  the  obligors  shall  repay  the  amount  "at  or  before 
the  expiration  of  six  months'  notice  to  be  given  to  them  to  pay  the 
same."  That  implies  that  such  notice  shall  be  given  before  putting 
the  bond  in  suit.  Suppose  the  plaintiff  had  set  out  the  bond  in  the 
declaration ;  she  must  have  averred  that  notice  was  given  pursuant 
to  the  condition:  Batson  v.  Spearman  (l).  It  is  like  the  case  of  an 
action  on  a  bill  of  exchange  against  the  drawer,  in  which  regular 
notice  of  dishonour,  through  all  the  parties,  must  be  proved: 
Marsh  v.  Maxwell  (2). 

(Lord  Abinger,  G.  B. :  There  the  want  of  notice  discharges  the 
party  altogether  from  the  debt :  here  it  comes  only  to  a  question 
of  time. 

[  499  ]  Aldbrson,  B. :  The  money  is  to  be  paid  at  or  before  the  expira- 

tion of  six  months'  notice.  Suppose,  this  action  having  been 
defeated  for  want  of  notice,  another  were  brought — would  not  that 
be  evidence  of  notice  ?) 

The  condition  refers  to  a  notice  in  the  ordinary  sense  of  the  word, 
and  assumes  that  &  prior  notice  shall  be  given  before  bringing  an 
action.  In  Sheppard's  Touchstone,  890,  it  is  said, — "If  the 
obligee  be  sued  unjustly,  either  because  he  is  sued  before  the 
money  is  due,  or  otherwise,  or  if  the  bond  in  which  he  is  bound  be 
against  law,  and  void,  and  he  suffer  himself  to  be  unjustly  vexed 
thereupon,  and  doth  not  take  advantage  of  it,  it  seems  this  is  no 
breach  of  the  condition  of  the  bond  to  save  harmless." 

But  secondly,  these  letters  do  not  constitute  a  guarantee  sufficient 
to  bind  the  defendant.  They  amount  to  no  more  than  a  proposal, 
that,  on  the  doing  of  some  future  act,  the  defendant  will  enter  into 
a  contract  of  indemnity.  Further,  there  is  no  contract  with  the 
intestate,  but  only  with  Charles  Jones,  to  whom  the  letters  are 

(1)  9  Ad.  &  El.  298;  3  Per.  &  D.  77.        (2)  11  R.  E.  776  (2  Camp.  210,  «.). 
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addressed.     It  is  merely  a  representation  to  him,  with  a  view  that        Jones 
he  and  his  brothers  should  do  something,  against  the  consequences    Williams. 
of  which  they  should  afterwards  be  protected. 

Alexander,  Welsby,  and  Tomlinson,  contra,  were  stopped  by  the 
Court. 

Lord  Abinger,  C.  B. : 

I  think  there  is  no  ground  on  which  the  nonsuit  can  be  sustained. 
The  first  objection  made  at  the  trial,  as  to  the  form  of  the 
guarantee,  arises  on  the  general  issue.  We  must  interpret  the 
two  letters  together,  and  read  them  as  if  they  constituted  one 
document ;  and  when  so  interpreted,  I  think  it  is  clear  that  they 
disclose  an  actual  binding  guarantee.  The  general  issue,  therefore, 
is  not  sustained.  Then  as  to  the  second  plea :  suppose  the  record 
had  set  out  the  condition  of  the  bond,  and  the  plea  had  alleged  the 
want  of  the  six  months'  *notice  before  the  bringing  of  an  action :  [  *500  ] 
if  the  fact  were  so,  it  could  only  have  protected  the  defendant  from 
the  costs  of  the  former  action,  because  the  bringing  of  the  action 
would  itself  be  notice,  and  if  the  plaintiff  paid  afterwards,  that 
would  be  a  payment  after  notice.  That  is  the  utmost  benefit  the 
defendant  could  have  derived  from  such  a  plea.  I  think,  however, 
that  it  was  not  necessary  for  the  plaintiff  to  prove  more  than  was 
proved  in  this  case.  The  defendant  had  notice  of  the  action,  and 
might  have  come  in  and  defended  it,  if  there  was  a  good  defence  by 
reason  of  the  want  of  notice.  The  second  issue  ought,  therefore,  to 
have  been  found  for  the  plaintiff,  and  consequently  the  nonsuit 
must  be  set  aside. 

Parke,  B. : 

I  agree  that  this  rule  must  be  made  absolute  to  enter  a  verdict 
for  the  plaintiff.  If  the  nonsuit  could  have  been  sustained  on  any 
of  the  grounds  taken  at  the  trial,  or  if  the  jury  ought  to  have  been 
directed  on  either  of  the  issues  in  favour  of  the  defendant,  then,  no 
doubt,  the  rule  ought  to  be  discharged.  The  ground  on  which  the 
nonsuit  proceeded  was,  that  it  was  necessary  for  the  plaintiff,  on 
the  second  issue,  to  prove  notice  given  to  her  according  to  the 
condition  of  the  bond.  I  think  there  was  sufficient  evidence  to 
show  that  she  was  bound  to  pay  according  to  the  terms  of  the  bond. 
The  condition  is,  that  the  obligors  shall  pay  the  amount  secured 
"  at  or  before  the  expiration  of  six  months'  notice  to  be  given  to 
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Jones  them  to  pay  the  same."  Supposing  no  notice  to  have  been  given, 
Williams.  ^  is  a  question  whether  the  defendant  might  not  have  paid,  in 
order  to  save  the  penalty,  before  notice.  I  do  not  rely  on  the 
ground  taken  on  moving  for  this  rule,  that  the  liability  of  the 
plaintiff  is  admitted  on  the  record,  because  I  am  disposed  to  think 
that  the  averment  of  her  liability,  in  the  declaration,  is  only  as  a 
consequence  of  the  character  in  which  she  sued,  as  administratrix  : 
but  I  think  there  was  sufficient  evidence  to  show  that  the  defendant 
[  *50i  ]  *was  bound  to  pay.  It  was  proved  that  the  defendant  had  notice 
of  the  action  upon  the  bond,  and  he  ought  to  have  undertaken  the 
defence.  The  case  is  within  the  authority  of  Du (field  v.  Scott  (i), 
where  Bullbr,  J.,  says, — "  The  purpose  of  giving  notice  is  not  in 
order  to  give  a  ground  of  action ;  but  if  a  demand  be  made,  which 
the  person  indemnifying  is  bound  to  pay,  and  notice  be  given  to 
him,  and  he  refuse  to  defend  the  action,  in  consequence  of  which 
the  person  to  be  indemnified  is  obliged  to  pay  the  demand,  that  is 
equivalent  to  a  judgment,  and  estops  the  other  party  from  saying 
that  the  defendant  in  the  first  action  was  not  bound  to  pay  the 
money."  On  that  ground,  I  am  of  opinion  that  sufficient  evidence 
was  given  that  the  defendant  was  bound  to  pay,  having  had  notice 
of  the  action,  and  having  made  no  defence  to  it. 

As  to  the  other  objection,  I  quite  agree  that  the  letters  amount 
to  an  absolute  guarantee  to  save  the  intestate  harmless  from  a 
security,  the  nature  of  which  may  be  explained  by  parol  evidence. 
There  was,  therefore,  evidence  for  the  plaintiff  on  both  issues. 
Then  Dujjiekl  v.  Scott  shows  that  she  is  entitled  to  recover  the 
whole  amount. 

*    Alderson,  B.,  and  Gurney,  B.,  concurred. 

Rule  absolute  accordingly  (2). 

(1)  3  T.  R.  374.  (2)  38  R.  R.  663  (see    Huntley  v. 

Sanderson,  1  Cr.  &  M.  467). 
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STOCKEN  v.  COLLIN  (1).  mi. 

Jan.  30. 
(7  Meeson  &  Welsby,  515—516;  S.  C.  10  L.  J.  Ex.  227  ;  9  Car.  &  P.  653.)  

In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange,  it         pi 
is  enough  for  the  plaintiff  to  show,  to  the  satisfaction  of  the  jury,  that  the  ' 

letter  containing  the  notice  of  dishonour  was  posted  in  such  time  that,         '         *• 
by  the  due  and  usual  course  of  the  post,  it  would  be  delivered  on  the 
proper  day. 

The  post-office  mark  is  not  conclusive  of  the  time  when  a  letter  is 
posted. 

Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange.     Plea,  no  due  notice  of  dishonour. 

At  the  trial  before  Kolfe,  B.,  at  the  Middlesex  sittings  in  this 
Term,  it  appeared  that  the  bill  on  which  the  action  was  brought 
became  due  on  the  27th  of  April ;  that  the  plaintiff,  who  was  then 
the  holder  of  the  bill,  wrote  a  letter  to  the  defendant,  who  resided 
in  London,  giving  him  notice  of  the  dishonour  of  the  bill,  which 
letter,  according  to. the  evidence  of  the  plaintiff's  clerk,  who  posted 
it,  was  put  into  the  office  before  one  o'clock  on  the  28th,  so  that, 
in  the  due  course  of  delivery,  it  would  have  reached  the  defendant 
on  that  day.  The  letter  was  produced  in  evidence,  and  bore  the 
post-mark — ten  in  the  forenoon,  April  29.  The  jury  found  for  the 
plaintiff,  but  the  learned  Judge  gave  the  defendant  leave  to  move 
to  enter  a  nonsuit. 

Wordsworth  now  moved  accordingly  for  a  nonsuit,  or  for  a 
new  trial : 

If  the  letter  had  been  put  into  the  office  on  the  28th,  the 
presumption  is  that  it  would  have  been  delivered  on  that  day; 
but  the  post-office  mark  was  conclusive  against  the  plaintiff,  and 
showed  that  the  letter  was  not  posted  in  time  for  delivery,  in  due 
course  of  post,  on  the  28th.  But  further,  it  was  not  enough  to 
show  that  it  was  posted  on  the  28th ;  the  plaintiff  was  bound 
to  prove  that  the  notice  actually  reached  the  defendant  on  the 
28th.  The  post  was  only  the  agent  of  the  plaintiff  for  the  purpose 
of  delivery.  He  cited  Smith  v.  Mullett  (2)  and  Hilton  v.  Fairclovgh  (3), 
to  show  that  if  a  notice  of  dishonour  is  sent  through  the  post,  it 
must  be  proved  to  have  been  put  into  the  office  at  such  an  hour 
that,  in  the  due  course  of  delivery,  it  would  have  arrived  in  time, 

(1)  Approved  in  British  &  American  4  Ex.  D.  216,  220, 48 L.  J.  Ex. 577;  and 

Telegraph  Co.  v.  Cohan  (1871)  L.  R.  6  see  Bills  of  Exchange  Act,  1882  (45  &  46 

Ex.  108,  122, 40  L.  J.  Ex.  97 ;  Harris's  Vict.  c.  61),  s.  49  (2),  (15).— A.  C. 

case  (1871)  L.B.  7  Ch.  587, 595;  House-  (2)  11  R.  R.  694  (2  Camp.  208). 

hold  Fire  Insurance  Co.  v.  Grant  (1879)  (3)  12  R.  R.  766  (2  Camp.  633y\ 
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Stockem      which  he  contended  *could  not  have  been  done  in  the  present  case, 
Collin.       &s  the  post-mark  sufficiently  proved. 


[  *516  ] 


Parke,  B. : 

It  was  a  question  for  the  jury  whether  the  letter  was  put  into  the 
post-office  in  time  for  delivery  on  the  28th ;  the  post-office  mark 
certainly  raised  a  presumption  to  the  contrary,  but  it  was  not 
conclusive.  The  jury  have  believed  the  testimony  of  the  witness 
who  posted  the  letter,  and  the  verdict  was  therefore  right.  If 
a  party  puts  a  notice  of  dishonour  into  the  post,  so  that  in  the  due 
course  of  delivery  it  would  arrive  in  time,  he  has  done  all  that  can 
be  required  of  him,  and  it  is  no  fault  of  his  that  delay  occurs  in  the 
delivery. 

Alderson,  B. : 

The  party  who  sends  the  notice  is  not  answerable  for  the  blunder 
of  the  post-office.  I  remember  to  have  held  so  in  a  case  on  the 
Norfolk  circuit,  where  a  notice  addressed  to  Norwich  had  been  sent 
to  Warwick.  If  the  doctrine,  that  the  post-office  is  only  the  agent 
for  the  delivery  of  the  notice,  were  correct,  no  one  could  safely 
avail  himself  of  that  mode  of  transmission.  The  real  question 
is,  whether  the  party  has  been  guilty  of  lashes. 

Bolfe,  B.,  concurred. 

Rule  refused. 


i84i.  KEG.  v.  WOOD  and  Others. 

Feb  1 
_L*  (7  Meeson  &  Welsby,  571—573 ;  S.  G.  10  L.  J.  Ex.  168;  9  Dowl.  P.  C.  310.) 

jd/T"  °^  IQ  an  action  at  the  suit  of  the  Crown,  the  Court  has  no  power,  under 

'  the  1  Will.  IV.  c.  22,  at  the  defendant's  instance,  to  direct  a  commission  for 

*-        J  the  examination  of  witnesses. 

This  was  a  scire  facias  upon  a  bond  given  by  the  defendant, 
conditioned  for  the  due  exportation  of  a  quantity  of  hops.  Wight- 
man,  for  the  defendants,  had  obtained  a  rule,  calling  upon  the 
Attorney-General  to  show  cause  why  a  commission  should  not  issue 
for  the  examination  of  a  witness  in  India. 

Jervis  now  showed  cause : 

This  application  is  without  precedent,  and  cannot  be  supported. 
The  stat.  18  Geo.  III.  c.  68,  ss.  40 — 44,  authorizes  the  issuing  of 
a  mandamus  for  the  examination  of  witnesses  in  India,  in  the  case 
of  indictments  or  informations  exhibited  in  the  Court  of  King's 
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Bench  for  misdemeanors  or  offences  committed  in  India,  and  also  Reg. 
in  actions  at  law  or  suits  in  equity  commenced  or  prosecuted  by  woot>. 
the  East  India  Company,  or  by  other  persons,  for  causes  of  action 
arising  in  India.  The  stat.  1  Will.  IV.  c.  22,  s.  1,  extends  the 
provisions  of  the  18  Geo.  III.  c.  68,  to  all  the  foreign  possessions 
of  the  Crown,  and  also  to  all  actions  depending  in  the  superior 
Courts  at  Westminster,  in  whatever  county  the  cause  of  action 
may  have  arisen,  and  whether  within  the  jurisdiction  of  the  Court 
to  the  Judges  whereof  the  commission  may  be  directed,  or  not. 
And  s.  4  (l)  empowers  the  superior  Courts  to  order  the  examination 
upon  oath,  on  interrogatories  or  otherwise,  before  the  Master, 
of  any  witness  within  the  *  jurisdiction  of  the  Court,  or  to  order  [  *572  ] 
a  commission  to  issue  for  the  examination  of  witnesses  on  oath  at 
any  place  out  of  the  jurisdiction.  By  the  former  Act,  the  Crown 
was  bound  only  in  relation  to  the  criminal  cases  therein  mentioned ; 
by  the  latter,  the  Crown,  if  bound  at  all,  is  so  only  with  reference 
to  the  like  criminal  cases,  when  the  offence  is  committed  in  any  of 
the  foreign  possessions  of  the  Crown  other  than  India.  This  is  a 
civil  and  not  a  criminal  proceeding,  and  the  only  course  is  to  file 
a  bill  in  equity :  Bonham  v.  Leigh  (2).  The  only  instance  in  the 
books  of  an  application  at  all  like  the  present  is  that  of  the  Attorney- 
General  v.  Laragoity  (3),  but  that  was  on  the  equity  side  of  the 
Court,  and  the  commission  was  granted  upon  a  bill  filed.  There 
is,  indeed,  a  MS.  case  in  the  office,  R.  v.  Arthur,  in  which  a  com- 
mission was  granted  on  this  side  of  the  Court,  but  the  depositions, 
when  tendered  in  evidence,  were  rejected. 

Wightman,  contra  ; 

The  conjoint  effect  of  the  18  Geo.  III.  c.  63,  and  1  Will.  IV.  c.  22, 
is  to  empower  the  Court  to  issue  a  mandamus  in  this  action, 
although  it  is  a  proceeding  at  the  suit  of  the  Crown.  The  Crown 
was  clearly  bound  to  a  certain  extent  by  the  18  Geo.  III.  c.  63, 
s.  40 ;  and  the  1  Will.  IV.  c.  22,  s.  1,  extends  "  all  and  every  the 
powers,  authorities,  provisions,  and  matters"  contained  in  the 
former  Act  (4),  one  of  which  did  bind  the  Crown,  to  all  colonies 

(1)  Bepealed    S.   L.   R.  Act,   1883  (Ord.  LXVIII.  r.  1).— A.  C. 

(46  &  47  Vict.  c.  49),  s.  3.     Commis-  (2)  5  Price,  444. 

sions  to  examine  witnesses  are  now  (3)  3  Price,  221. 

regulated  by  R.  S.  C.  Ord.  XXXVII.  (4)  These  provisions  were  extended 

r.  5  et  seq.    These  rules,  however,   do  to  Revenue  proceedings  by  the  Queen's 

not  affect  the  practice  on  the  Crown  Remembrancer  Act,    1859  (22   &   23 

and  Revenue  side  of   the   K.   B.  D.  Vict.  c.  21),  s.  16. — A.  C. 
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Reg. 

r. 
Wood. 


r  *57*  ] 


and  places  under  the  dominion  of  the  Crown  in  foreign  parts, 
and  to  "  all  actions  depending  in  any  of  the  courts  of  law  at 
Westminster/1  This  language  is  sufficiently  comprehensive  to 
include  the  case  of  an  action  at  the  suit  of  the  Crown.  A  scire 
facias  by  the  Crown,  to  enforce  the  payment  of  a  bond,  may  be 
considered  as  an  action,  within  the  terms  of  a  remedial  statute. 
If  however  the  Court  are  of  opinion  that  such  is  not  the  effect 
of  the  statutes,  they  may  *mould  the  rule,  and  direct  a  stay  of 
proceedings  unless  the  Crown  will  consent  to  a  commission ;  since 
otherwise  there  will  be  a  failure  of  justice. 

Lord  Abinger,  C.  B. : 

I  think  this  application  cannot  be  granted.  The  words  of  the 
1  Will.  IY.  c.  22,  as  to  actions,  cannot  apply  to  actions  at  the  suit 
of  the  Crown;  the  Crown  is  not  bound  unless  specially  named. 
Then  the  incorporation  of  the  provisions  of  the  18  Geo.  III.  c.  78, 
cannot  amount  to  more  than  if  those  provisions  had  been  enacted 
de  novo ;  and  by  them  the  Crown  is  bound  only  as  to  indictments 
and  informations. 

Parke,  B. : 

There  are  no  fewer  than  four  decided  objections  to  this  applica- 
tion, on  the  face  of  the  Act  of  Parliament.  In  the  first  place, 
upon  the  preamble,  so  much  only  of  the  18  Geo.  HI.  as  relates  to 
actions  is  incorporated  in  the  Act ;  secondly,  even  supposing  that 
the  clause  relating  to  indictments  and  informations  is  imported 
into  it,  that  only  gives  a  mandamus ;  thirdly,  they  must  be  indict- 
ments or  informations  for  misdemeanours  or  offences  committed 
abroad ;  and  fourthly,  the  clause  applies  only  to  indictments  and 
informations  exhibited  in  the  King's  Bench. 


Alderson,  B.,  and  Gurney,  B.,  concurred. 


little  discharged. 


1841. 
Jan.  15. 

Exch.  of 
Pleas, 

I  574  ] 


The  SHEFFIELD,  ASHTON-UNDER-LYNE,  and  MAN- 
CHESTER  RAILWAY  COMPANY  v.  WOODCOCK. 

(7  Meeson  &  Welsby,  574—589 ;  S.  C.  11  L.  J.  Ex.  26.) 

The  Sheffield  and  Manchester  Railway  Act  (7  Will.  IV.  c.  xxi.),  by 
s.  115,  empowered  the  directors  from  time  to  time  to  make  such  calls  from 
the  proprietors,  on  their  respective  shares,  as  they  from  time  to  time  should 
find  necessary,  so  that  no  call  should  exceed  10/.  on  each  share,  and  that 
there  should  be  an  interval  of  three  calendar  months  between  each 
successive  call,  and  twenty-one  days'  notice  should  be  given  of  every  such 
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call  by  advertisement  in  the  local  newspapers;  and  the  proprietors  were 
thereby  required  to  pay  the  calls  on  their  shares  to  such  person,  at  such 
time,  at  such  place,  and  in  such  manner,  as  the  directors  should  from  time 
to  time  direct  or  appoint.  The  directors  made  a  resolution  for  a  call, 
specifying  therein  the  amount  of  the  call,  and  the  day  of  payment,  but  not 
the  place  where,  or  the  person  to  whom,  the  payment  was  to  be  made  ;  but 
a  notice  of  that  call,  subsequently  inserted  in  the  local  newspapers,  accord- 
ing to  the  directions  of  the  Act,  specified  all  those  matters.  In  an  action 
for  the  amount  of  such  call  against  a  party  who  was  a  proprietor  at  the 
date  of  the  resolution,  of  the  notice,  and  of  the  day  appointed  for  payment, 
it  not  appearing  also  that  there  was  any  change  in  the  directory  during 
that  interval:  Held,  that  the  call  was  properly  made. 

By  another  resolution,  made  on  the  13th  of  March,  the  directors  resolved 
that  a  call  of  5/.  should  be  made  on  the  30th  of  March  instant,  to  l>e  paid 
on  the  1st  of  May :  Held,  that  the  call  was  not  invalid  because  the 
resolution  was  prospective. 

Some  of  the  directors  by  whom  the  resolutions  for  the  calls  were  made, 
were  members  of  a  banking  company,  who  were  the  bankers  and  treasurers 
of  the  Eaiiway  Company,  and  as  such  received  and  gave  receipts  for  calls, 
and  paid  cheques  drawn  by  the  directors,  &c.  A  clause  of  the  Act  of 
Parliament  (s.  150)  enacted,  that  no  person  concerned  or  interested  in  any 
contract  with  the  Company  should  be  capable  of  being  chosen  a  director, 
and  that  if  any  director  should  directly  or  indirectly  be  concerned  in  any 
contract  with  the  Company,  he  should  thereupon  be  immediately,  and  was 
thereby,  discharged  from  the  direction  :  Held,  that  this  clause  applied  only 
to  contracts  made  with  the  Company  in  prosecution  of  its  enterprise,  and 
did  not  disqualify  the  directors  above  mentioned. 

Another  clause  (s.  159)  directed  that  the  orders  and  proceedings  of  the 
directors  should  bo  entered  in  a  book,  and  signed  by  the  chairman  of  tho 
meeting,  and  enacted,  that  when  so  entered  and  signed,  they  should 
be  deemed  originals,  and  be  read  in  evidence  without  proof  of  the 
persons  making  or  entering  them  being  directors,  or  of  the  signature 
of  the  chairman:  Held,  that  a  book  of  proceedings,  purporting  to  be 
signed  "  W.  S.,  deputy  chairman,"  was  evidence  per  sv,  without  proof 
that  W.  S.  was  in  fact  deputy  chairman,  or  as  such  presided  at  the 
meeting. 

A  transfer  of  railway  shares  from  an  original  subscriber  to  the  under- 
taking, made  before  the  formation  of  a  register  of  proprietors  pursuant  to 
the  Act,  but  after  the  passing  of  the  Act  of  Parliament,  is  good,  although 
the  transferror  be  never  registered  as  a  proprietor. 

Where  the  Act  required  the  transfer  to  be  by  deed,  and  a  transfer  of 
shares  was  executed  by  the  seller  with  a  blank  for  the  purchaser  s  name, 
and  stating  the  consideration  untruly,  but  the  purchaser  afterwards  signed 
and  transmitted  to  the  Company,  in  pursuance  of  tho  Act,  a  proxy  paper 
describing  him  as  the  proprietor  of  the  shares :  Held,  in  an  action  by  the 
Company  against  him  for  calls  on  such  shares,  that  he  was  precluded  from 
disputing  the  validity  of  the  transfer. 

Debt  for  calls  on  shares  in  the  above  railway.  The  declaration 
was  in  the  form  given  by  the  Act  of  Parliament,  7  Will.  IV.  c.  xxi., 
s.  118  (i),  stating  the  defendant  to  be,  at  the  *  several  times  of  the 
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(1)  The  following  sections   of   the      course    of   the    argument,    and 
Act  (which  received  the  Royal  assent      material  to  the  case : 
5th  May,  1837)  were  referred  to  in  the         Sect.  110.     The  said  Company  shall 
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making  of  the  several  calls  thereinafter  mentioned,  and  from  thence 
continually  to  the  commencement  of  this  suit,  a  proprietor  of 
twenty  shares  in  the  said  undertaking,  and  to  be  indebted  to  the 


[  *o75,  h.  ] 
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and  they  are  hereby  required  from 
time  to  time,  as  occasion  may  require, 
to  cause  the  names  of  the  several 
corporations  and  the  names  *and 
additions  of  the  several  persons  who 
shall  then  be  or  who  shall  from  time 
to  time  thereafter  become  entitled  to 
shares  in  the  capital  stock  of  the  said 
Company,  with  the  number  of  shares 
they  are  respectively  entitled  to,  and 
the  amount  of  the  subscriptions  paid 
thereon,  and  also  the  proper  number 
by  which  every  share  shall  be  dis- 
tinguished as  aforesaid,  to  be  fairly 
and  distinctly  entered  in  a  book  to  be 
kept  by  the  clerk  of  the  said  Company, 
and  after  such  entry  made,  to  cause 
their  common  seal  to  be  affixed 
thereto ;  and  the  said  Company  shall 
from  time  to  time  cause  a  certificate  or 
ticket,  with  their  common  seal  affixed 
thereto,  to  be  delivered  to  every  such 
proprietor,  on  demand,  specifying  the 
share  or  shares  to  which  such  pro- 
prietor is  entitled,  such  proprietor 
paying  to  the  clerk  of  the  said  Company 
the  sum  of  two  shillings  and  sixpence, 
and  no  more,  for  every  such  certificate 
or  ticket;  and  such  certificate  or 
ticket  shall  be  admitted  in  all  Courts 
whatsoever,  as  ]>rimd  facie  evidence  of 
the  title  of  such  respective  proprietors, 
their  successors,  executors,  adminis- 
trators, or  assigns,  to  the  share  or 
shares  therein  specified;  and  such 
certificate  or  ticket  may  be  in  the 
words  or  to  the  effect  following ;  that 
is  to  say, 

"  Sheffield,  Ashton-under-Lyne,  and 
Manchester  Railway  Company. 

14  Number 

"  These  are  to  certify  that  A.  B.,  of 
(or  the  name  of  the  corporation) 
is  the  proprietor  of  the  share  (or 
shares),  number  of  the  Sheffield, 
Ashton-under-Lyne,  and  Manchester 
Bailway  Company,  subject  to  the  rules, 


regulations,  and  orders  of  the  said 
Company.  Given  under  the  common 
seal  of  the  said  Company  the  day 

of        in  the  year  of  our  Lord       "  (1). 

Sect.  1 13.  The  several  persons  who 
have  subscribed,  or  who  shall  hereafter 
subscribe  or  agree  to  advance  or  pay 
any  money  for  or  towards  the  said 
undertaking,  shall  and  they  are  hereby 
required  to  pay  the  respective  sums  of 
money  by  them  respectively  subscribed 
or  agreed  to  be  paid,  or  such  parte  or 
proportions  thereof  as  shall  from  time 
to  time  be  called  for  by  the  directors 
of  the  said  Company,  under  or  by 
virtue  of  the  powers  of  this  Act,  at  such 
times  and  places  and  to  such  persons 
as  shall  from  time  to  time  be  directed 
by  the  said  directors ;  and  in  case  any 
party  shall  refuse  or  neglect  to  pay  as 
aforesaid  the  money  by  him  so  sub- 
scribed for,  or  the  part  thereof  so  called 
for,  at  the  time  or  respective  times  and 
in  the  manner  required  for  that  pur- 
pose, it  shall  be  lawful  for  the  said 
Company  to  sue  for  and  recover  the 
same,  with  full  costs  of  suit,  in  any 
court  of  law  or  equity,  together  with 
interest  on  every  such  unpaid  sum  of 
money  at  the  rate  of  ol.  per  centum 
from  the  time  when  the  same  was 
directed  to  be  paid  as  aforesaid  up  *to 
the  day  of  the  actual  payment 
thereof  (2). 

Sect.  115.  The  directors  of  the  said 
Company  shall  have  power  from  time 
to  time  to  make  such  calls  of  monev 
from  the  proprietors  of  shares  in  the 
capital  stock  of  the  said  Company  who 
shall  not  have  already  paid  the  full 
amount  due  or  payable  in  respect  of 
their  respective  shares,  to  defray  tht» 
expense  of  the  said  railway  and  carry 
on  the  same,  as  they  from  time  to  time 
shall  find  necessary,  so  that  no  such 
call  shall  at  any  one  time  exceed  the 
sum  of  ten  pounds  upon  each  share 


(1)  Cf.  Companies  Clauses  Act,  1840 
(8  &  9  Vict.  c.  16),  ss.  6—14. 


(2)  lb.  s.  21. 
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Company  in  the  *sum  of  450/.  for  four  calls  of  21.  10*.,  51.,  51.,  and 
10/.  respectively.  The  defendant  pleaded,  first,  non  assumpsit; 
secondly,  that  at  the  time  of  making  the  calls  in  the  declaration 


which  any  person  or  corporation  shall 
he  possessed  of  or  entitled  unto  in  the 
said  undertaking,  and  that  there  shall 
he  an  interval  of  three  calendar  months 
at  the  least  hetween  each  successive 
call,  and  twenty-one  days'  notice  at 
the  least  shall  be  given  of  every  such 
call  by  advertisement  in  one  or  more 
newspaper  or  newspapers  published  or 
circulated  in  each  of  the  counties  of 
York,  Derby,  Chester,  and  Lancaster; 
and  the  several  proprietors  of  shares  in 
the  capital  stock  of  the  Company  shall 
and  they  are  hereby  required  to  pay 
the  sum  or  sums  of  money  subscribed 
for  or  payable  in  respect  or  on  account 
of  their  several  and  respective  shares, 
or  so  much  thereof  as  shall  not  have 
been  previously  paid  up  by  such  calls 
or  instalments,  to  such  person,  at  such 
time,    at    such    place,   and    in    such 
manner  as  the  directors  of  the  said 
Company  shall  from  time  to  time  direct 
or  appoint,  for  the  use  of  the  said 
undertaking ;  and  if  any  proprietor  of 
any  such  share  shall  not  from  time  to 
time  pay  the  rateable  proportion    or 
call  or  instalment  due  in  respect  of 
each  such  share  to  the  person  and  at 
the  time  and  place  and  in  the  manner 
to  be  appointed  for  payment  thereof  as 
hereinbefore  mentioned,  then  and  in 
such  case  and  so  often  as  the  same 
shall  happen,  such  proprietor  shall  pay 
interest  for  the  amount  which  shall  be 
so  unpaid  after  the  rate  of  5/.    per 
centum  per  annum  from  the  day  ap- 
pointed for  the  payment  thereof  up  to 
the  time    when    the    same   shall    be 
actually  paid  :  Provided,  that  no  pro- 
prietor of  any  share  in  the    capital 
stock  of  the  said  Company  shall,  under 
the   authority  of  this  Act,  be  called 
upon  or  be  liablo  to  pay  any  greater 
sum  of  money  than  with  the  principal 
money  already  paid  on  account  of  the 
subscription    for     such     shares    will 
amount  to  the  sum  of  100/.  in  respect 


of  each  such  share,  over  and  besides 
any  interest  paid  or  payable  by  reason 
of  default  in  payment  of  calls  as 
aforesaid  (1). 

Sect.  118.  In  any  action  to  be 
brought  by  the  said  Company  against 
any  proprietor  of  any  share  in  the  said 
undertaking  to  recover  any  money  due 
and  payable  to  such  Company  for  or 
by  reason  of  any  call  made  by  virtue 
of  this  Act,  *it  shall  be  sufficient  for 
the  said  Company  to  declare  and  allege 
that  the  defendant,  being  a  proprietor 
of  a  share  in  the  said  undertaking,  is 
indebted  to  the  said  Company  in  a 
certain  sum  of  money,  being  the  same 
sum  or  thereabouts  as  the  calls  unpaid 
shall  amount  to,  for  so  many  calls  of 
such  sums  of  money  upon  such  share 
or  so  many  shares  belonging  to  the 
defendant,  whereby  an  action  hath 
accrued  to  the  said  Company  by  virtue 
of  this  Act,  without  setting  forth  the 
special  matter ;  and  on  the  trial  of  such 
action  it  shall  ouly  be  necessary  to 
prove  that  the  defendant  at  the  time 
of  making  such  respective  calls  was  a 
proprietor  of  a  share  or  shares  in  the 
said  undertaking  as  such  action  is 
brought  in  respect  of,  or  someone  such 
share,  and  that  such  notice  was  given 
as  is  directed  by  this  Act  of  such  calls 
having  been  made,  without  proving 
the  appointment  of  the  directors  who 
made  such  respective  calls,  or  any 
other  matter  or  thing  whatsoever ;  and 
the  said  Company  shall  thereupon  be 
entitled  to  recover  what  shall  appear 
due  (includiug  interest  computed  as 
aforesaid)  on  such  calls,  unless  it  shall 
appear  that  any  such  call  exceed  ten 
pounds  for  every  share,  and  was  made 
within  the  distance  of  three  calendar 
months  from  the  last  preceding  call ; 
and  in  order  to  prove  that  tho  defen- 
dant was  a  proprietor  of  such  alleged 
shares,  the  production  of  the  book  in 
which  the  said  Company^  is  by  this  Act 


Sheffield 
and  Man- 
chester 
Railway  Co. 

v. 
Woodcock. 

[  *67d  3 


[  *577,  n.  ] 


(1)  Cf.  Companies  Clauses  Act,  1845,  ss.  22—25. 
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mentioned,  be  the  defendant  was  not  a  proprietor  *of  the  said 
shares  in  the  said  undertaking  in  the  declaration  mentioned, 
modo  et  forma :  on  which  issues  were  joined. 


[  *578,  ».  ] 


directed  to  enter  and  keep  the  named 
and  additions  of  the  several  proprietors 
of  shares  in  the  said  undertaking,  with 
the  number  of  shares  they  are  respec- 
tively entitled  to  hold,  and  of  the 
several  persons  and  corporations  who 
shall  from  time  to  time  become  pro- 
prietors thereof  or  be  entitled  to  shares 
therein,  shall  be  pi-imd  facie  evidence 
that  such  defendant  is  a  proprietor, 
and  of  the  number  and  amount  of  his 
shares  therein,  provided  that  the  name 
of  the  defendant  in  the  record  sub- 
stantially agrees  with  that  in  such 
book ;  and  in  order  to  prove  that  such 
notice  was  given  as  aforesaid,  the  pro- 
duction of  such  newspapers  as  afore- 
said, containing  such  advertisement  as 
by  this  Act  required,  shall  be  primd 
facie  evidence  that  such  advertisements 
were  duly  inserted  in  such  newspapers, 
and  that  such  newspapers  were  printed 
and  published  respectively  at  the  re- 
spective times  they  bear  date,  and  by 
such  printer,  or  printer  and  publisher, 
and  at  such  places  and  by  such  persons 
respectively  as  they  purport  to  be 
printed,  or  printed  and  published,  by 
and  at  respectively  (1). 

Sect.  125.  It  shall  be  lawful  for  the 
several  proprietors  of  shares  in  the  said 
undertaking,  and  their  respective 
executors,  administrators,  and  suc- 
cessors, by  writing  duly  stamped,  in 
which  the  consideration  *for  the  same 
phall  be  duly  stated,  to  sell  and  dispose 
of  any  share  or  shares  to  which  they 
shall  respectively  be  entitled  therein, 
subject  to  the  rules  and  conditions  in 
this  Act  mentioned ;  and  the  form  of 
conveyance  of  such  share  or  shares 
may  be  in  the  following  words  or  to 
the  like  effect,  varying  the  names 
and  descriptions  of  the  contracting 
parties  as  the  case  may  require ;  that 
is  to  say, 


"  Sheffield,  Ashton-under-Lyne,  and 
Manchester  Railway. 

41 1  A.  B.,  of  in  consideration  of 
the  sum  of  paid  to  me  by  C.  D.,  of 
do  hereby  assign  and  transfer  to 
the  said  C.  D.,  share  numbered 
of  and  in  the  undertaking  called  *  The 
Sheffield,  Ashton-under-Lyne,  and 
Manchester  Railway,'  to  hold  unto  the 
said  C.  D.,  his  executors,  adminis- 
trators, and  assigns  (or  successors  and 
assigns),  subject  to  the  several  con- 
ditions on  which  I  held  the  same 
immediately  before  the  execution 
hereof :  and  I  the  said  C.  D.  do  hereby 
agree  to  accept  and  take  the  said  share, 
subject  to  the  conditions  aforesaid. 
As  witness  our  hands  and  seals  this 
day  of  in  the  year  of  our 
Lord 

And  in  every  such  sale  the  deed  or 
conveyance  (being  executed  by  the 
seller  and  purchaser  of  such  share  or 
shares)  shall  be  kept  by  the  clerk  of 
the  said  Company,  &c.  &c.  (2). 

Sect.  127.  No  person  or  corporation 
shall  sell  or  transfer  any  share  which 
he  or  they  shall  possess  in  the  said 
undertaking,  after  any  call  shall  have 
been  made  by  the  said  directors  for 
any  sum  of  money  in  respect  of  such 
share,  unless  he  or  they,  at  the  time  of 
such  sale  or  transfer,  shall  have  paid  the 
full  sum  of  money  which  shall  have  been 
called  for  in  respect  of  each  share  (3). 

Sect.  150.  No  officer  of  the  said 
Company  receiving  a  salary,  nor  any 
person  concerned  or  interested  in  any 
contract  with  the  said  Company,  shall 
be  capable  of  being  chosen  a  director 
of  the  said  Company,  nor  shall  any 
director  be  capable  of  accepting  any 
other  office  or  place  of  trust  or  profit 
under  the  said  Company,  or  of  being 
concerned  or  interested  in  any  contract 
with  the    said  Company  during  the 


(1)  Cf.  Companies  Clauses  Act,  1845, 
ss.  2G— 28. 


(2)  lb.  ss.  14  and  15. 

(3)  lb.  s.  16. 
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At  the  trial  before  Eolfe,  B.,  at  the  last  Liverpool  Assizes,  *it 
appeared  that  the  first  general  meeting  of  the  Company,  pursuant 
to  the  142nd  section  of  the  Act  of  Parliament,  was  held  on  the  27th 


time  he  shall  be  a  director  of  the  said 
Company ;  and  if  any  director  of  the 
said  Company  shall  at  any  time  whilst 
such  director  accept  or  continue  to  hold 
any  other  office  or  place  of  trust  or 
profit  under  the  said  Company,  or  if 
any  director,  or  any  secretary,  clerk, 
treasurer,  or  other  officer  or  servant  of 
the  said  Company,  shall,  either  directly 
or  indirectly,  be  concerned  in  any  con- 
tract with  the  said  Company,  or  shall 
participate  in  any  manner  in  any  work 
to  be  done  for  or  goods  to  be  sold  to 
the  said  Company,  every  such  director, 
clerk,  secretary,  treasurer,  or  other 
♦officer  or  servant  shall  thereupon  be 
immediately  and  is  hereby  discharged 
from  the  direction,  office,  service,  or 
employ  of,  in,  or  under  the  said 
Company,  and  rendered  incapable  of 
being  thereafter  employed  by  them, 
unless  re-appointed,  and  such  re- 
appointment be  confirmed  at  some 
general  or  special  general  meeting  of 
the  said  Company  (1). 

Sect  152  enacts,  that  sixteen  persons 
therein  named,  and  the  survivors  and 
survivor  of  them,  or  such  of  them  as 
shall  continue  to  act,  shall  be  the  first 
directors  of  the  said  Company,  and 
shall  continue  in  office  until  the  first 
general  meeting  of  the  said  Company 
to  I  e  held  in  pursuance  of  this  Act ; 
and  they  the  said  directors  hereinbefore 
named  shall  and  they  are  hereby  re- 
quired to  fix  the  time  and  place  of  such 
first  general  meeting  within  the  limit 
hereinbefore  prescribed,  and  to  give 
notice  thereof  in  the  manner  herein- 
before directed  as  to  general  meetings 
of  the  said  Company ;  and  until  such 
first  general  meeting  shall  be  holden, 
and  such  directors  shall  have  been  duly 
elected  as  hereinafter  prescribed,  the 
said  directors  hereinbefore  named,  or 


the  survivors  or  survivor  of  them,  or 
such  of  them  as  shall  continue  to  act, 
shall  and  lawfully  may  allot  the  shares 
(if  any)  remaining  undisposed  of  in  the 
said  undertaking,  as  they  the  said 
directors  shall  think  fit,  and  shall  and 
may  exercise  all  other  powers  and 
authorities  which  are  by  this  Act  given 
to,  or  which  may  be  exercised  by  the 
directors  who  may  be  elected  in  pur- 
suance hereof  at  the  first  or  at  any 
subsequent  general  meeting  of  the 
said  Company  (2). 

Sect.  153  empowers  the  directors,  at 
their  first  meeting,  and  afterwards 
yearly,  to  appoint  a  chairman  and 
deputy  chairman  (3). 

Sect.  154  provides,  that  the  chair- 
man, or  in  his  absence  the  deputy 
chairman,  shall  preside  at  all  meetings 
of  the  Company. 

Sect.  159.  The  orders  and  proceed- 
ings of  all  meetings,  as  well  general  as 
special  general,  of  the  said  Company 
and  of  the  said  directors,  and  of  such 
committees  respectively  as  aforesaid, 
shall  be  entered  in  some  book  or  books 
to  be  provided  and  kept  for  that  pur- 
pose, and  shall  be  signed  by  the  chair- 
man of  such  respective  meetings ;  and 
such  orders  and  proceedings,  when  so 
entered  and  signed,  shall  be  deemed 
original  orders  and  proceedings,  and 
shall  be  allowed  to  be  read  in  evidence 
in  all  Courts,  and  before  all  Judges, 
justices,  and  others,  and  that  without 
proof  of  such  respective  meetings 
having  been  duly  convened,  or  of  the 
persons  making  or  entering  such  orders 
or  proceedings  boing  proprietors,  or 
being  directors  or  members  of  the 
committees,  or  of  the  signature  of  such 
chairman,  as  the  case  may  be,  all  of 
which  last-mentioned  acts  shall  be 
presumed  (4). 


Sheffield 
and  Man- 
chester 
Railway  Co. 

v. 
Woodcock. 

[  *578  ] 


[  *579,  ».  ] 


(1)  Cf.  Companies  Clauses  Act,  1845, 
ss.  85  and  86. 

(2)  lb.  s.  83 


(3)  Ik  s.  93. 

(4)  lb.  s.  98. 
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Sheffield  of  October,  1837,  when  sixteen  directors  were  elected,  of  whom 
chkstkr  thirteen  were  among  those  *named  as  the  first  directors  in  the 
Railway  Co.  152n(j  section  of  the  Act.  Three  of  these  (one  being  Mr.  William 
Woodcock.  Sidebottora,  the  deputy  chairman)  were  partners  in  the  Liverpool 
^  J  and  Manchester  District  Banking  Company.  That  Company,  *ever 
since  the  formation  of  the  Railway  Company,  acted  as  its  bankers 
and  treasurers,  having  been  formally  appointed  by  the  directors ; 
and  in  that  capacity  they  receive  calls  and  give  receipts  for  them, 
and  pay  money  on  cheques  signed  by  the  directors,  and  the  clerk 
and  secretary.  The  Company's  seal  was  not  affixed  to  a  register 
of  the  proprietors,  pursuant  to  the  110th  section  of  the  Act,  until  the 
month  of  February,  1888.  The  shares  in  question  were  transferred 
to  the  defendant  by  Messrs.  Leeds  &  Son,  brokers,  of  Manchester, 
in  December,  1837.  Leeds  &  Sons  were  parties  to  the  subscrip- 
tion deed  entered  into  on  the  original  formation  of  the  Company. 
The  transfer  delivered  to  the  defendant  with  the  shares  had  a  blank 
for  the  purchaser's  name.  The  consideration  was  stated  in  it  to 
be  the  sum  of  18/.  15s.,  or  18s.  9rf.  per  share ;  but  evidence  was 
given  to  show  that  the  sum  really  paid  was  201.,  i.e.  11.  per  share. 
The  defendant,  after  receiving  this  transfer,  signed  a  proxy  paper 
in  the  form  directed  by  the  120th  section  of  the  Act,  and  transmitted 
it  to  the  secretary ;  and  his  name  was  in  consequence  entered  in 
the  register,  on  its  formation,  as  the  proprietor  of  the  shares  in 
question. 

On  the  13th  March,  1839,  the  directors  resolved  that  a  call  of 
21.  10s.  per  share  should  be  made  en  the  30th  of  March  then 
instant,  to  be  paid  on  the  1st  of  May  following.  This  was  the  first 
call  that  was  the  subject  of  this  action.  The  other  three  calls  were 
made  in  pursuance  of  subsequent  resolutions,  by  which  they  were 
expressed  to  be  payable  on  the  6th  of  August,  1839,  the  1st  of 
January,  1840,  and  the  1st  of  May,  1840,  respectively.  All  the 
resolutions  purported  to  be  signed  by  "  William  Sidebottom,  deputy 
chairman ;"  but  no  evidence  to  given  to  show  that  in  fact 
Mr.  Sidebottom  presided  as  deputy  chairman  at  the  several 
meetings  at  which  the  calls  were  resolved  upon.  The  defendant's 
counsel  objected  to  the  admissibility  of  the  book  in  which  the 
[  *58i  ]  resolutions  *were  entered,  unless  such  evidence  were  given  :  but 
the  learned  Judge  admitted  it.  None  of  the  resolutions  specified 
the  place  where,  or  the  person  to  whom,  payment  was  to  be 
made:  but  shortly  after  the  passing  of  each  of  the  resolutions, 
notices  were  inserted  in   the  local  newspapers,  pursuant  to  the 
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directions   of  the  Act  of  Parliament,   signed,   "by  order  of  the    Sheffield 

A  Ttf  T^   IMF  A  V 

directors,"  by  the  clerk  and  secretary,  stating,  that  "  the  directors      Chester 

having  resolved  to  make  a  call"  for  an  instalment  of  per  RailwayCo. 

share,  the  proprietors  were   required    to  pay  the   said   call,   on    Woodcock. 
or   before   &c,   to    some    one  of   the    under-mentioned    bankers 
(amongst   others,  the   Manchester  and   Liverpool   District  Bank, 
Manchester). 

Several  objections  were  taken  for  the  defendant  at  the  trial. 
First,  that  none  of  the  calls  were  duly  made,  inasmuch  as  the 
election  of  directors  on  the  27th  of  October,  1887,  was  void,  not 
being  made  by  registered  proprietors ;  2ndly,  that  the  fact  of 
Mr.  Sidebottom  and  the  other  two  directors  being  also  partners  in 
the  bank  disqualified  them,  under  the  150th  section  of  the  Act,  from 
acting,  and  therefore  also  the  calls  were  not  duly  made ;  Srdly, 
that  the  time  and  place  of  payment  of  the  calls  ought  to  have  been 
specified  in  the  resolutions,  in  order  to  entitle  the  Company  to 
recover  them ;  4thly,  that  at  all  events  they  were  not  entitled  to 
recover  in  respect  of  the  first  call,  for  that  the  resolution  to  make 
a  call  in  futuro  was  not  valid ;  5thly,  that  the  transfer  to  the 
defendant,  being  from  parties  who  were  not  registered  proprietors, 
was  void ;  and  lastly,  that  it  was  also  void  for  not  netting  forth  the 
consideration  truly.  The  learned  Judge  thought  that  the  defendant 
was  precluded  from  insisting  upon  either  of  the  two  last  objections, 
by  reason  of  his  having  signed  the  proxy  paper,  and  so  represented 
himself  to  the  Company  as  the  proprietor  of  the  shares.  His 
Lordship,  however,  reserved  all  the  points  for  the  consideration  of 
the  Court,  and  a  verdict  was  taken  for  the  plaintiff  for  the  amount 
claimed. 

In    Michaelmas    Term,    Cress  well    accordingly  moved   for  a 

*nonsuit,  pursuant  to  leave  reserved,  or  for  a  new  trial :  [  *582  ] 

First,  as  to  the  admissibility  of  the  book  in  which  the  resolutions 
were  entered.  The  159th  section  only  dispenses  with  proof  of  the 
handwriting,  and  that  the  parties  signing  are  directors;  but  to 
make  the  proceedings  good,  they  must  be  signed  by  the  chairman 
or  deputy  chairman,  and  there  was  no  proof  that  Mr.  Sidebottom 
was  there  in  the  latter  capacity.  The  book  is  only  made  evidence 
when  so  signed. 

(Alderson,  B. :  I  think  the  Act  means  that  the  book  is  to  be 
evidence  of  every  thing  on  the  face  of  it. 
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Sheffield        Parke,  B. :    The  effect  is,  that  it  is  to  be  presumed  that  the 

ch&jter      signature  was  that  of  the  individual  who  was  the  deputy  chairman.) 
Railway  Co. 

Woodcock.  Secondly,  the  proceedings  were  invalid,  by  reason  of  some  of  the 
directors  who  were  parties  to  them  being  also  members  of  the 
Banking  Company.  The  150th  section  expressly  enacts,  that  if  any 
director  shall,  either  directly  or  indirectly,  be  concerned  in  any 
contract  with  the  Company,  he  shall  ipso  facto  be  discharged  from 
the  direction.  Here  is  a  loan  of  money  by  the  bank  to  the 
Company  and  therefore  a  contract  with  the  Company. 

(Lord  Abinoer,  C.  B. :   The  clause  clearly  applies  to  contracts 
with  the  Company  in  the  execution  of  its  enterprise.) 

Thirdly,  the  transfer  to  the  defendant  was  void,  first,  by  reason  of 
the  purchaser's  name  being  left  in  blank,  and  secondly,  by  reason 
of  the  consideration  being  untruly  stated.  It  is  said  that  the 
defendant,  having  afterwards  signed  a  proxy  paper  describing 
himself  as  the  proprietor,  and  delivered  it  to  the  Company,  is 
precluded  from  the  benefit  of  this  objection.  But  the  instrument 
must  be  a  perfect  deed  at  the  time  of  delivery :  Hihhlachite  v. 
M' Marine  (l).  It  is  clear  there  could  be  no  estoppel  as  against  the 
Company,  who  are  no  parties  to  the  deed ;  but  estoppels  must  be 
mutual.  There  was  no  evidence  that  the  Company's  position  was 
altered  by  the  act  of  the  defendant. 

[  *583  ]  (Parke,  B. :  The  defendant  held  out  false  colours,  *to  induce  the 

Company  to  register  him  as  a  proprietor,  and  therefore  to  bring 
this  action  against  him.  It  is  a  universal  rule  of  law,  that  where 
a  party  makes  a  representation  to  another,  whereby  the  situation 
of  the  latter  is  altered,  he  is  bound  thereby.) 

That  principle  has  never  been  extended  to  such  a  case  as  this. 
The  Company  can  have  no  claim  upon  the  defendant,  except  in 
respect  of  his  ownership  of  the  shares.  Nor  had  they  any  right  to 
allow  parties  to  pretend  to  transfer  shares  before  a  register  of  the 
proprietors  existed.  There  is  no  case  in  which  a  different  effect  has 
been  given  to  a  deed,  because  a  party  to  it  has  made  a  statement 
of  his  interest  under  it.  This  is  no  estoppel  in  point  of  law,  and 
could  not  be  so  pleaded. 

(1)  55  R.  R.  578  (6  M.  &  W.  200). 


vol.  Lvi.]         1841.     EX.     7  MEE.  &  W.  588—584.  797 

Upon  the  several  points  the  Court  refused  a  rule,  but  granted  it    Sheffield 

upon  all  the  other  grounds  of  objection.     Against  this  rule  Chester 

Railway  Co. 
r. 
Wightnian  (with  whom  was  Sir  W.  W.  Follett)  showed  cause  in     Woodcock. 

this  Term  (Jan.  18) : 

First,  it  was  not  necessary  that  the   resolutions  for  the  calls 
should  specify  the  place  where,  and  the  person  to  whom  they  should 
be  paid ;  that  might  well  be  done  by  the  subsequent  advertisement. 
All  that  is  required  in  terms  by  the  115th  section  is,  that  twenty- 
one  days'  notice  shall  be  given  of  every  call  by  advertisement  in  the 
newspapers,  and  the  proprietors  are  required  to  pay  their  calls  to 
such  person,  at  such  time  and  in  such  manner,  as  the  directors 
shall  from  time  to  time  direct  or  appoint.     Here  the  notice,  given 
accordingly  by  the  order  of  the  directors,  does  specify  the  persons, 
and  the  time  and  place  of  payment ;  and  there  is  nothing  to  render 
it  necessary  that  this  should  be  a  part  of  the  original  resolution. 
This  point  has,  indeed,  already  been  expressly  decided  by  this 
Court,  in  the  case  of  The  Great  North  of  England  Railway  Company 
v.  Biddulph  (l),  where  the  question  was  fully  argued.     The  time  of 
payment  is  the  only  *material   thing   for  the  proprietors  to  be       [  *5$4  ] 
apprised  of  in  the  first  instance,  and  that  is  specified  in  the  resolu- 
tion.    Whether  the  call  be  considered  as  being    made    by  the 
resolution  or  by  the  notice,  the  requisites  of  the  Act  are  complied 
with  by  the  letter  being  given  in  due  form,  twenty-one  days  before 
the  time  of  payment. 

(Parke,  B. :  The  notice  in  the  newspaper,  as  it  seems  to  me, 
is  the  call ;  it  is  equivalent  to  a  demand  on  each  proprietor 
personally,  in  the  terms  of  that  notice. 

Alderson,  B. :  All  that  the  Company  are  required,  by  the  118th 
section,  to  prove  in  an  action  for  calls,  is,  that  the  defendant  was 
a  proprietor  at  the  time  of  making  the  calls,  and  that  notice  of 
the  calls  was  given  according  to  section  115.) 

It    was  wholly  unnecessary,  therefore,  for  the  plaintiffs  to  have 
produced  the  resolution  at  all. 

Another  objection  is  taken  to  the  first  call,  that  the  resolution 
for  making  it  is  prospective.  But  the  call  was  in  effect  made  on 
the  80th  of  March ;  and  at  all  events,  the  proprietors  had  due 

(1)  Ant*,  p.  699  (7  M.  &  W.  243). 
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Sheffield    notice  of  it  by  the  advertisement,  within  the  time  limited  by  the 

Chester      Act  of  Parliament. 
Railway  Co.       (With  regftrd  to  the  objection  that  the  directors  by  whom  the 

Woodcock,  call  was  made  were  not  duly  elected,  it  appeared,  on  an  examina- 
tion of  the  Company's  books,  that  at  every  meeting  at  which  any 
of  the  calls  in  question  was  made,  five  at  least  of  the  directors 
named  in  the  152nd  section  of  the  Act  were  present ;  even,  there- 
fore, if  the  election  of  directors  at  the  meeting  of  the  27th  of 
October  was  invalid,  so  that  the  original  directors  continued  in  office, 
the  proceedings  were  good. 

And  as  to  the  objection  that  the  transfer  to  the  defendant  was 
invalid,  being  made  by  subscribers  not  registered,  the  judgment  of 
the  Court  of  Exchequer  Chamber,  in  the  case  of  The  Grand  Junc- 
tion Railway  Co.  v.  Freeman  (l)  (delivered  this  day),  in  which  the 
like  objection  was  held  to  be  unfounded,  was  relied  on.) 

[  585  *j  Cresswell,  Dunda*,  Crompton,  and  Cowling,  in  support  of  the 

rule : 

First,  as  to  the  sufficiency  of  the  calls  generally.  The  resolution 
of  the  directors  is  itself  the  call,  and  ought,  therefore,  to  specify 
the  place  and  manner  of  payment.  The  115th  section  requires, 
first,  that  a  call  shall  be  made  by  the  directors  ;  that  is  done  by  the 
resolution  ;  and  then  that  there  shall  be  notice  of  the  call  having 
been  made,  which  is  given  by  the  advertisement.  The  notice  itself 
refers  to  the  resolution  as  the  call ;  it  speaks  of  a  call  having  been 
[  58r>  ]  theretofore  made.  *  *  If  the  advertisement  be  the  call,  it  would 
have  been  only  necessary  to  say,  that  it  should  be  sufficient  to 
prove  the  advertisement,  and  that  the  defendant  was  a  pro- 
prietor at  the  time  therein  mentioned.  When  does  the  party 
become  liable  to  pay, — from  the  date  of  the  resolution,  or  of  the 
notice  ?  Again,  from  what  period  is  he  prevented,  by  the  127th 
section,  from  transferring  his  shares  after  a  call  made  ?  Suppose 
a  resolution  made  on  the  1st  of  August,  and  advertised  on  the 
20th,  can  a  share  be  transferred  between  those  days  without 
payment  of  the  call  ?  Again,  suppose  there  were  an  interval  of 
three  months  between  two  successive  advertisements,  but  not 
between  the  resolutions;  would  both  the  calls  be  well  made? 

i 

(Bolfe,  B. :  On  the  other  hand,  suppose  there  were  a  resolution 

on  the  1st  of  April  for  a  call  to  be  paid  on  the  1st  of  July ;  and  on 

(1)  2  Man.  &  G.  606;  2  Scott,  N.  B.  70o. 
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the  2nd  of  July  another  resolution  for  a  call  to  be  paid  on  the  1st    Sheffield 
of  August :  that  would  make  two  payments  within  a  month.     It  is      Chester" 
quite  immaterial  to  the    shareholders  when   the   resolutions  are  Railway  Co. 
made ;  not  so  when  the  payments  are  to  be  made.)  Woodcock. 

The  clauses  which  have  been  referred  to  are  all  in  derogation  of 

the  common  law,  and  ought  to  be  construed  strictly  against  the 

Company.     The  directors  do  not  perform  their  duty  unless  they 

keep  a  book  in  which,  for  the  protection  of  the  proprietors,  they 

enter  all  that  they  have  done,  that  when  they  are  suing  any  of  the 

proprietors,  they  may  have  regular  proceedings  to  show  against 

them.     If  then  the  resolution  be  the  call,  it  ought  to  specify  the 

place  and  manner  of  payment.     Further,  if  the  advertisement  be 

the  call,  all  is  executory  *until  then ;  the  resolution  is  only  that      [  *»87  ] 

the  directors  will  thereafter  do  something,  which  may  be  after  they 

go  out  of  office.     Surely  all  must  be  perfected  while  the  directors 

who  resolved  upon  the  call  remain  in  office. 

But  to  the  first  call  the  additional  objection  applies,  that  upon 
the  face  of  the  resolution,  it  only  imports  that  a  call  shall  be  made 
in  futuro.  Can  the  directors  make  a  call  by  resolving  that  they 
will  do  it  on  a  future  day  ?  A  different  class  of  proprietors  may 
be  bound,  and  a  different  body  of  directors  may  be  the  parties  to 
make  it,  who  may  dissent  from  the  act  of  their  predecessors.  Could 
they  resolve  that  a  call  should  be  made  at  any  indefinite  distance 
of  time  thereafter  ? 

(Alderson,  B. :  They  may  know  that  debts  will  fall  due  on  a 

future  day,  and  find  it  equally  necessary  to  make  a  call  on  that  day 

as  in  pnesenti.)  „         j        i* 

r  '  Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. : 

The  only  questions  which  remained  for  consideration  in  this  case 
were  two.  First,  whether  the  resolutions  of  the  directors,  that 
calls  should  be  made,  were  valid,  inasmuch  as  neither  the  person 
to  whom,  nor  the  place  where,  payment  should  be  made,  were 
specified  in  the  resolutions  themselves.  Secondly,  whether  a 
resolution  of  the  directors,  that  a  call  should  be  made  at  a  future 
day,  was  authorized  by  the  statute,  and  binding  on  the  proprietors. 
The  first  of  these  objections  applied  to  all  the  four  calls  which  are 
the  subject  of  this  action,  the  second  to  one  only. 
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Sheffield        We  think  that  both  these  objections  are  unfounded,  and  that  the 
Chester      plaintiffs  are  entitled  to  recover. 
Railway  Co.       rj^  ij^jj  8ection  provides  for  the  making  of  calls,  and  is  as 

Woodcock,  follows  :  (His  Lordship  read  it.)  There  appears  to  us  to  be  nothing 
f  *588  ]  in  the  115th  section,  nor  in  any  other  part  *of  the  Act,  which 
requires  the  directors  to  fix  the  person  to  whom  and  the  place 
where  the  payment  is  to  be  made,  at  the  same  time  that  they 
resolve  that  a  call  shall  be  made,  and  as  part  of  the  same  resolu- 
tion. It  seems  to  us  to  be  open  to  them  to  fix  such  person,  as  well 
as  the  time  and  place  of  payment,  at  a  different  period,  and  by  a 
distinct  act.  A  question  indeed  may  arise  in  some  cases,  where 
there  has  been  a  change  of  proprietorship  by  transfer,  what  is  the 
time  of  making  a  call,  which  fixes  the  liability  of  the  then  pro- 
prietor of  a  share  under  the  118  th  section,  and  which  prevents  the 
free  transfer  of  a  share  under  the  127th  section ;  whether  it  is  to 
date  from  the  original  resolution,  from  the  time  of  fixing  the  mode 
of  payment,  of  giving  notice  in  the  newspapers,  or  even  from  the 
period  when  the  calls  become  due.  It  may  be  that  the  resolution 
of  the  directors  is  only  an  inchoate  act,  and  that  the  call  is  not 
complete  until  the  mode  of  payment  is  appointed  and  notice  thereof 
given ;  so  that  no  one  is  liable,  unless  be  be  a  proprietor  when  the 
whole  of  these  circumstances  have  occurred ;  and  until  all  these 
have  occurred,  a  proprietor  is  not  deprived  of  the  right  of  free 
transfer.  It  may  be  that  both  the  liability  to  pay  the  instalment, 
and  the  impediment  to  the  transfer,  attach  from  the  date  of  that 
resolution  itself,  though  the  mode  of  payment  be  not  fixed  nor 
notice  given  till  afterwards  :  or  lastly,  it  may  happen  that  the  term 
"  call  "  may  for  one  purpose  date  from  the  resolution,  and  for 
another  from  a  different  period.  But  it  is  unnecessary  in  this  case 
to  determine  this  question,  for  whether  the  first  resolution,  or  the 
time  of  fixing  the  mode  of  payment,  or  of  giving  the  notice,  (which 
is  in  this  instance  the  same),  or  even  the  time  fixed  for  the  pay- 
ment, be  the  call,  this  defendant  was  at  each  time  the  proprietor 
of  the  shares.  All  that  we  have  to  determine  now  is,  that  the 
directors  may  fix  the  time,  place,  and  manner  of  payment,  after 
the  original  resolution  has  been  made,  and  by  a  distinct  act. 
[589]  It  *s  t°  be  observed  that  there  is  no  intermediate  change  of 

directors  between  the  two  acts.  It  is  not  proved  that  those  who 
made  the  resolution  were  different  directors  from  those  who  fixed 
the  mode  of  payment,  and  we  are  not  called  upon  to  pronounce  any 
opinion  whether  such  a  circumstance  would  make  any  difference. 


-      _  l-_ 


VOL.  LVI.] 


1841.    EX.    7  MEE.  &  W.  589. 


The  second  and  only  remaining  question  is,  whether  the  resolu- 
tion to  make  a  call  prospectively  be  good.  This  objection  applies 
to  the  first  call  only. 

The  directors,  on  the  18th  of  March,  resolve  that  a  call  be  made 
on  the  30th  of  March,  payable  on  the  1st  of  May.  We  think  this 
mode  of  proceeding  is  valid.  There  is  certainly  nothing  in  the 
statute  which  expressly  requires  the  directors  to  make  the  calls 
immediately  ;  and  we  do  not  see  any  reason  why  they  should  be  so 
restrained.  They  may  make  calls  from  time  to  time,  as  they  think 
fit,  when  the  exigencies  of  the  Company  require  it,  and  the  nature 
of  the  debts  and  engagements  of  the  Company  may  well  be  such, 
that  the  amount  of  the  calls  would  as  certainly  be  wanting  at  a 
future  day,  as  on  the  very  day  when  the  resolution  is  made.  It  is 
probable  that  even  the  inchoate  liability  to  this  instalment  would 
not  attach  on  any  proprietor  until  the  80th  of  March,  the  day  as  of 
which  the  call  must,  under  the  resolution,  be  considered  as  made, 
or  begun  to  be  made. 

The  objections  therefore  cannot  prevail ;   and   all  the  others 

having  been  previously  disposed  of,  we  have  now  to  pronounce  that 

the  rule  must  be  discharged. 

Rule  discharged. 
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Sheffield 
and  Man- 
chester 
Kailway  Co. 

«. 
Woodcock. 


BARKEE  and  Wife  v.  SMARK. 

(7  Meeson  &  Welsby,  590—593;  8.  C.  10  L.  J.  Ex.  200;  9  Dowl.  P.  C.  211.) 

A  bond  conditioned  to  secure  a  principal  sum,  with  interest  at  5  per  cent, 
commencing  from  a  previous  day,  is  only  liable  to  stamp  duty  on  the 
principal  sum. 

Debt  on  a  bond  dated  10th  June,  1840,  conditioned  for  the 
payment  of  8,000/.,  with  interest  at  51.  per  cent,  from  the  25th  day 
of  March  preceding.  Flea,  non  est  factum.  At  the  trial  before 
Maule,  J.,  at  the  Dorsetshire  Summer  Assizes,  1840,  the  bond, 
when  produced,  appeared  to  be  impressed  with  a  11.  stamp.  It 
was  objected  for  the  defendant,  that  the  stamp  was  insufficient 
under  the  statute  55  Geo.  III.  c.  184,  Schedule,  Part  I.  (l),  inas- 
much as  the  bond  being  given  to  secure  not  only- the  principal  sum 
of  8,000Z.,  but  also  bygone  interest  from  a  previous  day,  the 
"  definitive  and  certain  sum  of  money  "  secured  by  the  bond,  at  its 
date,  exceeded  3,0001.,  and  it  ought  therefore  to  have  borne  a 
stamp  of  SI.     The  learned  Judge  overruled  the  objection,  and  the 

(1)  Repealed  by  33  &  34  Vict.  c.  99,      55  Vict.  c.  39),  s.  86.— A.  C. 
s.  2;  see  now  Stamp  Act,  1891  (54  & 

B.R. — VOL.  LVI.  51 


1841. 
Feb.  11. 


Exeh.  of 
Pleas. 
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Barkee      plaintiff  had  a  verdict,  leave  being  reserved  to  the  defendant  to 
Smabk.       move  to  enter  a  nonsuit. 

In  Michaelmas  Term,  Ber'e  obtained  a  rule  nisi  accordingly  ; 
against  which 

Cockburn  now  showed  cause : 

The  stamp  was  sufficient.  The  "  definitive  and  certain  sum  of 
money  "  mentioned  in  the  statute,  means  the  sum  certain  mentioned 
in  the  bond  itself  as  being  secured  by  it,  and  the  stamp  is  sufficient 
[  *69l  ]  if  it  covers  that.  Dixon  v.  Robinson  (l),  Foreman  v.  J  eyes  (2),  *and 
Dearden  v.  Bin  its  (3),  are  authorities  to  show  that  the  stamp  need 
not  have  reference  to  interest  accruing  after  the  date  of  the  bond. 
And  the  same  principle  of  decision  applies  also  to  interest  secured 
from  a  day  prior  to  the  date  of  the  bond.  When  a  bond  is  given 
for  the  payment  of  100Z.,  with  interest  at  5L  per  cent.,  payable  in 
twelve  months,  it  is  obvious  that  in  one  sense  it  is  given  to  secure, 
not  100/.,  but  105/.,  because  id  cerium  est  quod  certain  rcddi  potest : 
yet  it  is  held  that  in  such  case  the  stamp  on  100Z.,  the  amount  of 
the  principal  money,  is  sufficient.  It  is  clear  that  the  distinction 
is  taken  between  a  principal  sum  and  the  interest  upon  it — between 
that  part  of  the  sum  advanced  upon  which  the  profit  is  to  accrue, 
and  the  profit  so  accruing — and  that  the  "  sum  certain  "  mentioned 
in  the  statute  is  taken  to  be  the  former  only,  and  the  latter  is  not, 
in  whatever  shape  it  be  reserved,  to  be  taken  into  consideration  in 
calculating  the  amount  of  the  duty.  Here  the  3,000/.  is  the  only 
sum  on  which  interest  was  to  accrue,  and  the  only  difference  is, 
that  the  interest  is  calculated  thereon  from  a  prior  date.  In 
Pruessing  v.  lng  (4),  Abbott,  Ch.  J.,  says — "  I  am  quite  satisfied 
that  the  words  '  sum  of  money  '  in  the  Act,  mean  the  principal  sum 
mentioned  in  the  note,  and  not  a  sum  compounded  of  principal  and 
interest." 

(Parke,  £. :  The  definition  of  what  is  required  under  the  head 
"  Mortgage "  favours  your  argument.  There  the  rule  for  the 
calculation  of  the  duty  is  in  these  terms :  Where  the  instrument 
respectively  "  shall  be  made  as  a  security  for  the  payment  of  any 
definite  and  certain  sum  of  money,  advanced  or  lent  at  the  time,  or 
previously  due  or  owing,  or  forborne  to  be  paid,  being  payable — 
not  exceeding  n  &c.  &c.) 

(1)  1  Moody  &  Bob.  115 ;  5  Car.  &  P.    (3)  31  R.  R.  303  (1  Man.  &  Rv.  130\ 

96-  (4)  23  R.  R.  253  (4  B.  A  Aid"  204). 

(2)  5  Car.  &  P.  419. 
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Bere,  contra :  Barker 

v. 
The  question  is,  what  is  the  meaning  of  the  words  "  definitive       Smark. 

and  certain  sum  of  money/'  in  the  Act  of  Parliament.  The  word 
"  principal "  is  not  in  the  *Act,  although,  if  its  effect  was  to  be  so  [  #592  ] 
limited,  nothing  would  have  been  easier  than  to  insert  it.  Here 
the  definitive  and  certain  sum — the  amount  already  ascertained  by 
the  efflux  of  time — due  at  the  date  of  the  execution  of  the  bond,  was 
the  principal  sum  of  3,0002.  plus  the  quarter's  interest  which  had 
already  accrued.  In  Dickson  v.  Cass  (l),  a  bond  conditioned  for 
securing  1,000/.,  with  interest  and  banker's  charges  of  com- 
mission, was  held  to  be  insufficiently  stamped  as  a  bond  to  secure 
a  sum  not  exceeding  1,0001. 

(Parke,  B. :  It  may  be  doubtful  whether  that  case  can  be 
supported,  since  the  decisions  in  Doe  d.  Scruton  v.  Snaith  (2)  and 
P addon  v.  Bartlett  (3) .) 

The  case  of  mortgages  is  provided  for  by  express  words.  It  can 
make  no  difference  that  the  money  is  secured  in  the  name  of 
interest,  if  it  be  due  when  the  bond  is  executed.  The  language  of 
Abbott,  Ch.  J.,  in  Pruessing  v.  Ing,  is  in  favour  of  the  defendant. 
He  says — "  The  object  of  the  Legislature  was  to  impose  a  pro  rata 
stamp  duty  upon  the  sum  actually  due  at  the  time  of  taking  the 
security,  and  not  upon  what  might  become  due  in  future  for  the 
use  of  the  money.  The  question  therefore  is,  what  was  the  sum 
due  at  the  time  when  the  note  was  taken ;  for  that  is  the  sum 
secured." 

Parke,  B. : 

I  think  the  stamp  is  sufficient,  and  that  Mr.  Cockbum's  argument 
is  well  founded.  The  duty  is  imposed  by  the  statute  on  bonds,  in 
the  following  terms:  "Bond,  &c,  given  as  a  security  for  the 
payment  of  any  definitive  and  certain  suiif of  money  not  exceeding 
50/.,  1/.,"  &c.  &c.  I  construe  those  Avords  to  mean  the  sum 
ascertained  by  the  bond  itself, — in  other  words,  the  principal  sum. 
It  is  true,  at  the  time  of  the  execution  of  the  bond  in  this  case  a 
sum  was  due  for  interest,  which  was  ascertainable :  but  the  amount 
of  interest  is  not  mentioned  *in  the  bond,  and  must  depend  on  the  [  ^593  j 
time  when  it  is  paid.     I  think  the  words  "  definitive  and  certain 

(1)  IB.  &  Ad.  343.  230. 

(2)  8  I3ing.  146;  1  Moore  &  Scott,  (3)  2  Ad.  &E1.  9;  4  Nev.  &  Man.  1. 
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[tub. 


BABKBB 

r. 
Smabk. 


sum  "  refer  to  the  principal  money  secured  by  the  bond,  which  is  to 
bear  interest,  and  not  to  interest,  whether  bygone  or  subsequent. 
The  case  of  Pruessing  v.  Ing  was  different  from  the  present,  and  the 
judgment  must  be  read  with  reference  to  the  point  then  in  question. 

Alderson,  B. : 

I  am  of  the  same  opinion.  Interest  does  not  fall  within  the 
meaning  of  a  "  definitive  and  certain  sum  of  money  "  secured  by 
the  bond ;  it  is  only  the  amount  of  damage  for  the  detention  of 
the  principal :  and  although  the  rate  of  payment  of  interest  is 
mentioned  in  the  bond,  it  forms  no  part  of  the  definitive  and 
certain  sum  for  which  the  instrument  is  a  security:  whether 
bygone  or  subsequent,  it  is  equally  in  the  nature  of  damage  for  the 
non-payment  of  the  sum  advanced.  The  definitive  and  certain  sum 
is  that  on  which  the  damage  follows,  namely,  the  principal  sum. 

Gurnby,  B. : 

I  am  of  the  same  opinion.     I  see  no  distinction  in  this  respect 

between  interest  bygone  or  to  accrue  in  future ;  in  either  case  it  is 

beyond  the  definitive  sum  secured. 

Rule  discharged. 


1841. 
Feb.  13. 


Exch.  of 
Pleas. 

[593] 


.[  *594  ] 


BEEST  v.  LEVER. 

(7  Meeson  &  Wehby,  59£— 595  ;  S.  C.  10  L.  J.  Ex.  337  ;  9  Duwl.  P.  C.  24&) 

A  plea  of  liber um  tenemeutum,  to  an  action  of  trespass  qu.  cl.fr.,  is  not 
supported  by  proof  of  the  exercise  of  acts  of  ownership  by  the  defendant 
for  a  period  of  less  than  twenty  years,  where  it  appears  that  before  the 
commencement  of  that  period,  and  also  within  twenty  years,  the  estate  was 
in  a  third  person. 

Trespass  quare  claimnn  /regit.  Plea,  that  the  close  in  which  &c. 
was  the  close,  soil,  and  freehold  of  the  defendant ;  on  which  issue 
was  joined.  At  the  trial  before  Coleridge,  J.,  at  the  last  Wilts 
Assizes,  the  defendant,  *in  support  of  his  plea,  proved  acts  of 
ownership  exercised  by  him  over  the  locus  in  quo,  for  a  period  of 
seventeen  years  before  the  commencement  of  the  action.  The 
plaintiff  proved,  that  at  an  earlier  period,  and  within  twenty  years, 
the  property  had  been  conveyed  in  fee  to  a  person  of  the  name  of 
Barrow.  Neither  the  plaintiff  nor  the  defendant  deduced  any  title 
from  Barrow.  The  learned  Judge,  in  summing  up,  told  the  jury 
that  in  his  opinion  the  acts  of  ownership  proved  by  the  defendant 
made  out  a  prima  facie  case  in  support  of  the  plea,  notwithstanding 
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the  evidence  given  by  the  plaintiff:  and  a  verdict  was  found  for        Brest 

V 

the  defendant.  lkvbk. 

Bompax,  Serjt.,  having  obtained  a  rule  niai  for  a  new  trial,  on 
the  ground  of  misdirection, 

Crowder  and  Butt  showed  cause  at  the  present  sittings  (Feb.  11), 
and  contended  that  the  question  was  properly  left  to  the  jury,  and 
that  it  was  not  necessary  for  the  defendant  to  produce  his  title-deeds, 
but  that  the  acts  of  ownership  made  out  a  sufficient  priind  facie  title, 
which  was  not  rebutted  by  the  mere  proof  of  the  fact  that  at  an 
earlier  period  the  estate  was  in  another. 

Bompas,  Serjt.,  contra  : 

By  the  plea  of  liberum  tenementum,  the  defendant  admits  a 
possession  in  the  plaintiff,  but  undertakes  to  destroy  the  presump- 
tion arising  from  such  possession,  by  showing  a  legal  title  in  himself. 
This  he  might  have  done,  either  by  proving  his  title  by  deed,  or  by 
showing  acts  of  ownership  extending  over  a  period  of  twenty  years. 
But  here  he  has  attempted  to  prove  a  title  by  showing  the  exercise 
of  acts  of  ownership  for  a  less  period  than  twenty  years ;  but  the 
plaintiff  rebuts  that  case,  by  showing  that  within  the  twenty  years 
the  freehold  was  in  a  third  party,  in  whom,  primd  facie,  it  continues, 
unless  the  defendant  prove  a  legal  transfer  of  it  to  himself.  *The  [  *595  ] 
earlier  presumption  must  prevail  until  a  better  title  is  shown : 

Doe  d.  Harding  v.  Cooke  (l). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.     (Having  stated  the  facts,  his  Lordship  continued) : 

By  the  plea  of  liberum  tenementum,  the  defendant  admits  that 
the  plaintiff  is  in  possession,  and  that  he  himself  is,  primd  facie, 
a  wrong  doer ;  but  he  undertakes  to  show  a  title  in  himself,  which 
shall  do  away  with  the  presumption  arising  from  the  plaintiff's 
possession.  This  he  was  bound  to  do,  either  by  showing  title  by 
deed,  in  the  usual  way,  or  by  proving  a  possessory  title  for  twenty 
years.  But  here  the  defendant  has  only  proved  acts  of  ownership 
extending  over  seventeen  years,  and  has  not  connected  them  with 
any  prior  title ;  it  amounts,  therefore,  to  nothing  more  than  a  longer 

(1)  7  Bing.  346 ;  5  Moore  &  Payne,  181. 
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Brest       against  a  shorter  possession — a  mere  priority  of  possession — and 


V. 


Lever.  for  a  period  insufficient  to  confer  any  title,  except  against  a  mere 
wrong  doer.  We  think,  therefore,  that  there  was  a  misdirection, 
and  that  the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute. 


1841  •       HAWTAYNE  (Public  Officer  of  the  Western  District 
^—  *'  Banking  Company)  v.  BOUBNE(l). 

Pha*?  (7  Meeson  &  Welsby,  595—600 ;  S.  C.  10  L.  J.  Ex.  224 ;  5  Jur.  118.) 

[  695  ]  The  resident  agent,  appointed  by  the  directors  of  a  mining  company  to 

manage  the  mine,  has  not  an  implied  authority  from  the  shareholders  of 
the  Company  to  borrow  money  upon  their  credit,  in  order  to  pay  the 
arrears  of  wages  due  to  the  labourers  in  the  mine,  who  have  obtained 
warrants  of  distress  upon  the  materials  belonging  to  the  mine,  for  the 
satisfaction  of  such  arrears :  nor  in  any  other  case  of  necessity,  however 
pressing. 

Debt  for  money  lent,  and  on  an  account  stated.  Plea,  nunquam 
I  *5w  ]  indebitatu*.  At  the  trial  before  Maule,  J.,  at  *the  last  Cornwall 
Assizes,  the  following  appeared  to  be  the  facts  of  the  case : 

The  defendant,  who  resides  at  Liverpool,  was  the  holder  of  100 
shares  in  a  Company  established  for  the  working  of  a  mine  called 
the  Trewolvas  Mine,  in  the  parish  of  St.  Columb  Major,  Cornwall. 
The  mine  was  managed  by  an  agent,  appointed  by  the  directors  of 
the  Company  for  that  purpose.  In  March,  1889,  in  consequence 
of  the  shareholders  not  having  paid  up  the  calls  regularly,  the 
concern  fell  into  difficulties,  and  the  agent,  from  want  of  funds, 
became  unable  to  pay  the  labourers ;  a  considerable  number  of 
whom,  their  wages  being  in  arrear,  applied  to  the  magistrates,  and 
obtained  warrants  of  distress  upon  the  materials  belonging  to  the 
mine.  The  agent,  finding  that  these  warrants  were  about  to  be  put 
into  execution,  applied  in  the  name  of  the  Company,  but  in  fact 
upon  his  own  responsibility,  and  without  the  knowledge  of  the 
shareholders,  to  the  St.  Columb  Branch  of  the  Western  District 
Banking  Company,  for  a  loan  of  400/.  for  three  months,  which  was 
advanced  accordingly,  and  placed  by  the  bank  to  the  credit  of  the 
Company,  and  out  of  it  the  arrears  of  wages  were  discharged.  To 
recover  the  balance  of  that  sum  the  present  action  was  brought. 
There  was  some  evidence  of  a  conversation  between  the  defendant 
and  the  agent,  in  which  the  former  had  asked  whether  they  could 

(1)  See  HimpwH'a  Claim,  lie   Cunhiuyham  &'  Co.  (1887)  36  Ch.  D.  532.  538, 
57  L.  J.  Ch.  169.— A.  C. 
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not  get  money  from  the  bank  to  keep  the  concern  going :  but  this  Hawtaynb 
evidence  was  not  left  to  the  jury.  The  learned  Judge,  in  summing  boubne. 
up,  stated  to  the  jury,  that  although  under  ordinary  circumstances 
an  agent  could  not,  without  express  authority,  borrow  money  in  the 
name  of  his  principal,  so  as  to  bind  him,  yet  if  it  became  absolutely 
necessary  to  raise  money  in  order  to  preserve  the  property  of  the 
principal,  the  law  would  imply  an  authority  in  the  agent  to  do  so, 
to  the  extent  of  that  necessity :  and  he  left  it  to  the  jury  to  say 
whether  the  pressure  on  the  concern  was  such  as  to  render  the 
advance  of  this  money  a  case  of  such  necessity.  The  jury  found 
for  the  plaintiff. 

In  Michaelmas  Term,  Erie  obtained  a  rule  nisi  for  a  new  trial,       [  597  ] 
on  the  ground  of  misdirection. 

Bomjms,  Serjt.,  and  Cockbum  now  showed  cause: 

In  the  first  place,  there  was  evidence  in  this  case  to  go  to  the 
jury  of  an  express  authority  from  the  defendant  to  the  agent  to 
borrow  money  for  the  necessities  of  the  mine. 

(Alderson,  B. :  That  was  not  left  to  the  jury  :  the  learned  Judge 
reports,  that  he  thought  the  necessity  of  the  case  created,  by  law,  a 
presumed  authority  to  borrow  money.) 

It  was  material  as  showing  the  necessity,  that  the  defendant  had 
himself  suggested  that  course.  But  secondly,  tiie  proposition 
stated  to  the  jury  was  correct.  This  money  was  advanced,  not  to 
a  common  servant  or  clerk,  but  to  an  agent  who  was  entrusted  by 
the  Company  with  authority  to  carry  on  the  entire  control  and 
management  of  the  mine,  at  a  distance  from  his  employers,  with 
whom  it  was  impossible  for  him  to  communicate  on  every  sudden 
emergency.  Under  such  circumstances,  the  agent  has  an  implied 
authority  to  raise  money  on  the  credit  of  the  shareholders,  when- 
ever an  immediate  outlay  of  money  becomes  necessary  for  the 
preservation  of  the  concern.  The  principle  of  law  is,  that  where 
an  agent  is  employed  for  a  specific  purpose,  he  has  an  implied 
authority  to  do  what  is  essentially  necessary  to  carry  that  purpose 
into  effect.  It  is  like  the  case  of  the  master  of  a  ship,  who  has  an 
implied  authority  to  borrow  money  for  the  necessary  use  of  the 
ship,  upon  the  credit  of  the  owner :  Robinson  v.  Lyall  (l),  Arthur  v. 
Barton  (2).  In  like  manner,  where  a  poor  person  met  with  an 
accident,  and   was  attended   by  the  parish   surgeon,   the  parish 

(1)  7  Price,  592.  (2)  6  M.  &  W.  138. 
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Hawtayne    officers  were  held  liable  for  the  amount  of  the  surgeon's  bill,  by 

Bourne.      reason  of  the  necessity  of  the  case  :  Lamb  v.  Bunce  (l).     Suppose  a 

[  *698  ]      coach  were  to  break  *down  on  its  journey,  would  not  the  coachman 

have  authority  to  hire  another,  on  the  credit  of  his  employers,  for 

the  conveyance  of  the  passengers  to  the  end  of  the  journey  ? 

(Parke,  B. :  The  law  provides  for  that  which  is  common,  not 
for  that  which  is  unusual;  on  that  principle  it  is  that  the  master 
of  a  ship  has  authority  to  charge  his  owners,  because  ships  are 
ordinarily  exposed  to  casualties.  There  was  no  evidence  here  that 
it  was  the  usual  course  to  borrow  money  for  the  use  of  the  mine.) 

Suppose  water  had  burst  in  upon  the  mine,  and  it  became  necessary 
for  its  preservation  immediately  to  employ  persons  to  clear  it, 
would  not  the  agent  have  had  authority  to  obtain  an  advance  of 
the  money  necessary  for  that  purpose  ? 

(Parke,  B. :  Suppose  the  bankers  would  not  have  advanced  the 
money  without  a  mortgage  of  the  mine,  would  the  agent  have  had 
authority  to  contract  for  a  mortgage  ?) 

There  was  no  evidence  of  any  repudiation  of  the  act  of  the  agent, 
which  was  done  solely  with  a  view  to  the  benefit  of  the  Com- 
pany, and  the  continuance  of  the  concern ;  and  there  are  many 
instances  in  which,  where  money  has  been  laid  out  for  a  party's 
benefit,  the  law  will  imply  a  promise  to  repay  it ;  as  in  the  case  of 
the  acceptance  of  a  bill  of  exchange  for  the  honour  of  the  drawer. 

(Parke,  B. :  That  is  by  the  custom  of  merchants.) 

Which  arises  out  of  the  necessity  of  the  case. 

(Alderson,  B. :  A  party  who  draws  a  bill  according  to  the 
custom  of  merchants,  knows  that  by  that  custom  a  party  taking  it 
up  for  honour  has  a  claim  upon  him.  He  contracts  on  that 
footing.) 

Suppose  the  directors  themselves  had  borrowed  this  money,  would 
not  the  partners  generally  be  responsible  ?  Then,  whatever  they 
can  do,  they  have  invested  this  their  agent  with  authority  to  do. 

Crmvder  (with  whom  was  Erie),  in  support  of  the  rule,  was 
stopped  by  the  Court. 

(1)  16  R.  R.  470  (4  M.  &  S.  275). 
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Parke,  B. :  Hawtaynh 

r. 
This  is  an  action  brought  by  the  plaintiffs,  *who  are  bankers,  to      Bourne. 

recover  from  the  defendant,  as  one  of  the  proprietors  of  the  Tre-       t  *599  J 
wolvas  Mine,  a  mine  carried  on  in  the  ordinary  way,  the  balance 
of  a  sum  of  4001.,  advanced  by  them  to  the  agent  appointed  by  the 
Company  of  proprietors  for  the  management  of  the  mine.     Now 
the  extent  of  the  authority  conferred  upon  the  agent  by  his  appoint- 
ment was   this  only— that  he  should  conduct  and  carry  on  the 
affairs  of  the  mine  in  the  usual  manner ;    there  is  no  proof  of 
express  authority  to  borrow  money  from  bankers  for  that  purpose, 
or  that  it  was  necessary  in  the  ordinary  course  of  the  undertaking ; 
and  certainly  no  such  authority  could  be  assumed.     There  are 
two  grounds  on   which  it   is  said  the  defendant  may  be  made 
responsible ;  first,  on  that  of  a  special  authority  given  to  the  agent 
to  borrow  money;  and  secondly,  on  the  assumed  principle,  that 
every  owner  who  appoints  an  agent  for  the  management  of  his 
property  must  be  taken  to  have  given  him  authority  to  borrow 
money  in  cases  of  absolute  necessity.     There  certainly  was,  in  the 
present  case,  some  evidence  from  which  a  jury  might  have  inferred 
that  a  power  to  borrow  money,  for  the  purposes  of  the  mine,  had 
been  expressly  given   to  the  agent ;   but  that  evidence  does  not 
appear  to  have  been  left  to  the  jury,  and  therefore  the  verdict 
cannot  be  supported  on  the  first  ground.     Then  as  to  the  second 
ground,  it  appears  that  the  learned  Judge  told  the  jury  that  they 
might  infer  an  authority  in  the  agent,  not  only  to  conduct  the 
general  business  of  the  mine,  but  also,  in  cases  of  necessity,  to 
raise  money  for  that  purpose.    I  am  not  aware  that  any  authority 
is  to  be  found  in  our  law  to  support  this  proposition.     No  such 
power  exists,  except  in  the  cases  alluded  to  in  the  argument,  of  the 
master  of  a  ship,  and  of  the  acceptor  of  a  bill  of  exchange  for  the 
honour  of  the  drawer.     The  latter  derives  its  existence  from  the 
law  of  merchants  ;  and  in  the  former  case  the  law,  which  generally 
provides  for  ordinary  events,  and  not  for  cases  which  are  of  rare 
occurrence,  considers  how  likely  *and  frequent  are  accidents  at       [  *600  ] 
sea,  when  it  may  be  necessary,  in  order  to  have  the  vessel  repaired, 
or  to  provide  the  means  of  continuing  the  voyage,  to  pledge  the 
credit  of  her  owners ;  and  therefore  it  is  that  the  law  invests  the 
master  with   power   to  raise  money,  and,  by  an  instrument  of 
hypothecation,  to  pledge  the  ship  itself  if  necessary.     If  that  case 
be  analogous  to  this,  it  follows  that  the  agent  had  power  not  only 
to  borrow  money,  but,  in  the  event  of  security  being  required,  to 
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mortgage  the  mine  itself.  The  authority  of  the  master  of  a  ship 
rests  upon  the  peculiar  character  of  his  office,  and  affords  no  analogy 
to  the  case  of  an  ordinary  agent.  I  am  therefore  of  opinion,  that 
the  agent  of  this  mine  had  not  the  authority  contended  for. 
Whether  he  had  or  had  not  was  a  question  for  the  jury ;  but,  on  the 
general  principles  of  law,  it  seems  to  me  that  the  ruling  of  the 
learned  Judge  cannot  be  supported,  and  therefore  that  the  rule  for 
a  new  trial  must  be  made  absolute. 

Aldbbsok,  B. : 

I  am  of  the  same  opinion.  There  is  no  rule  of  law  that  an  agent 
may,  in  a  case  of  emergency  suddenly  arising,  raise  money,  and 
pledge  the  credit  of  his  principals  for  its  repayment ;  and  even  if  it 
were  so,  in  this  instance  there  was  ample  time  and  opportunity  for 
him  to  have  applied  to  his  principals.  Several  cases  have  been 
cited  as  analogous  to  the  present,  but  they  have  been  already 
satisfactorily  distinguished  by  my  brother  Parke.  Lamb  v.  Bunce 
may  appear  to  be  a  case  similar  to  the  present,  but  it  is  very 
distinguishable,  for  there  is  an  original  liability  in  parish  officers 
to  support  the  poor  in  their  parish  ;  and  it  appears,  moreover,  that 
the  parish  officers  in  that  case  were  aware  of  the  surgeon  being  in 
attendance  on  the  pauper,  and  made  no  objection.  Those  were  cir- 
cumstances from  which  a  jury  might  well  infer  a  contract  on  their  part 
to  pay  his  bill.     In  the  present  case  there  was  no  such  evidence. 


Rolfe,  B.,  concurred 


Ride  absolute. 


1841. 
Feb.  \% 

Exch,  of 
Plea/. 
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PEXLEY  and  Another,  Executors  of  Penley,  r.  WATTS 
and  Another,  Executors  of  Watts  (1). 

(7  Meeson  &  Welsby,  601—611 ;  S.  C.  10  L.  J.  Ex.  229.) 

A.  leased  premises  to  B.,  from  the  25th  of  March,  1823,  for  16  years 
wanting  ten  days,  and  B.  covenanted  with  A.  to  keep  the  premises  in 
repair,  and  to  paint  once  in  every  five  years  of  the  term,  and  to  leave  the 
premises  in  repair.  B.  underleased  the  premises  to  C,  from  the  24th  of 
June,  1834,  for  four  years  and  three-quarters  wanting  eleven  days,  and  O. 
covenanted  with  B.  to  keep  the  premises  in  repair  (the  covenant  so  far 
being  in  the  same  terms  as  in  the  original  lease),  and  to  paint  once  during 
the  term,  and  to  leave  the  premises  in  repair.  A.  sued  B.  for  breaches  of 
this  covenant,  and  B.  let  judgment  go  by  default,  and  upon  the  writ  of 
inquiry  the  damages  were  assessed  at  64/.  10a.,  being  the  amount  of 
dilapidations  proved  by  a  surveyor,  whose  estimate  had  been  laid  before  B. 

(1)  Foil.  Walker  v.  Hattan  (1842)  10      Cardwtll  (1881)  8  Q.  B.  Div.  329,  o\ 
M.  &  W.  249 ;   Logan   v.  Hall  (1847)  4      L.  J.  Q.  B.  89. 
C.  B.   598,   624';    and   see  Hornby  v. 


vol.  lvi.]         1841.     EX.     7  MEE.  &  W.  601—602.  811 

previous  to  the  commencement  of  the  action.     B.  afterwards  sued  C.  for  the       Pknlet 
amount  of  the  dilapidations,  and  the  costs  of  the  action  brought  against  «• 

him.     The  jury  found  the  amount  of  the  dilapidations  to  be  57/.  10*. :        Watts. 
Held,  that  B.  was  not  entitled  to  recover  also  the  amount  of  the  costs  in 
the  former  action. 

This  was  an  action  of  covenant  on  a  lease,  brought  by  the 
plaintiffs,  as  the  executors  of  William  Penley,  deceased,  against 
the  defendants,  as  the  executors  of  George  Watts,  deceased.  The 
declaration  stated,  that  heretofore,  and  in  the  lifetime  of  the  said 
W.  Penley,  since  deceased,  to  wit,  on  the  26th  day  of  March,  1828, 
by  a  certain  indenture  made  between  one  Edward  Price  of  the  one 
part,  and  the  said  W.  Penley  of  the  other  part,  the  said  Edward 
Price  did  demise  and  lease  unto  the  said  W.  Penley,  his  executors 
and  administrators,  certain  premises,  particularly  mentioned  and 
described  in  the  said  indenture,  to  have  and  to  hold  the  said 
messuage  or  tenement  and  dwelling-house,  with  a  garden  and 
fore-court,  and  other  the  premises  thereto  belonging,  with  the 
appurtenances,  unto  the  said  W.  Penley,  his  executors,  adminis- 
trators, and  assigns,  from  the  25th  day  of  March  then  instant, 
for  and  during  and  unto  the  full  end  and  term  of  sixteen  years, 
wanting  ten  days,  then  next  ensuing  :  and  the  said  W.  Penley  did 
in  and  by  the  said  indenture,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenant,  promise,  and  agree  to  and 
with  the  said  Edward  Price,  his  executors,  administrators,  and 
assigns  (amongst  other  things),  in  manner  following;  that  is  to 
say,  that  he  the  said  W.  Penley,  his  executors,  administrators,  and 
assigns,  should  and  would,  at  his  and  their  own  costs  and  charges, 
well  and  substantially  repair,  uphold,  sustain,  amend,  glaze,  pave, 
cleanse,  scour,  and  keep  the  said  demised  messuage  or  tenement 
and  premises,  and  the  buildings  and  erections  thereupon  *erected  [  -602  ] 
and  built,  in,  by,  and  with  all  and  all  manner  of  needful  and 
necessary  reparations  and  amendments  whatsoever,  save  and 
except  the  outhouses  or  outbuildings,  as  to  whicli  it  should  be 
merely  necessary  to  keep  them  in  the  same  state  as  they  then 
were;  and  particularly  should  and  would,  once  in  every  three 
years  during  the  said  term,  well  and  sufficiently  paint  or  cause 
to  be  painted  in  good  oil  colours  all  the  outside  wood  and  iron-work 
of  and  belonging  to  the  said  messuage  or  tenement,  and  such  of 
the  said  buildings  as  were  then  painted,  and  the  inside  wood  and 
iron-work,  once  every  five  years  during  the  said  term;  and  also 
should  and  would  hedge,  ditch,  scour,  cleanse,  and  repair  all  and 
singular  the  hedges,  ditches,  gates,  fences,  and  quicksets,  posts, 
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Penley  pales,  iron  and  other  rails,  walls,  privies,  sinks,  sewers,  drains, 
Watts.  an<*  vaults  belonging  to  the  said  demised  premises ;  and  the  same 
being  in  all  things  so  as  aforesaid  repaired,  upheld,  sustained, 
amended,  glazed,  paved,  cleansed,  scoured,  and  kept,  and  the 
hedges,  ditches,  gates,  fences,  quicksets,  posts,  pales,  iron  and 
other  rails,  privies,  sinks,  sewers,  drains,  and  vaults  so  hedged, 
ditched,  scoured,  cleansed,  and  repaired,  should  and  would,  at  the 
end  or  other  sooner  determination  of  the  said  terra,  peaceably  and 
quietly  leave,  surrender,  and  yield  up  unto  the  said  Edward  Price, 
his  executors,  administrators,  and  assigns,  together  with  all  and 
every  the  locks,  keys,  bolts,  bars,  chimney-pieces,  dressers,  shelves, 
water-pipes,  and  other  things  which  then  were  or  which  should  at 
any  time  thereafter  be  set  up,  affixed,  or  fastened  to  the  said 
demised  messuage  or  tenement,  or  dwelling-house,  with  the  garden 
or  fore-court  thereunto  belonging,  or  any  part  thereof,  (fixtures 
of  the  nature  of  furnituro,  and  damaged  by  accidental  fire,  only 
excepted)  :  by  virtue  of  which  said  demise  the  said  W.  Penley  then 
entered  into  and  upon  the  said  demised  premises,  and  became  and 
was  possessed  thereof  for  the  said  term  so  to  him  thereof  granted 
[  •608  ]  by  the  said  Edward  Price  as  aforesaid ;  *and  being  so  thereof 
possessed,  afterwards,  and  during  the  respective  lives  of  the  said 
W.  Penley  and  G.  Watts,  both  since  deceased,  to  wit,  on  the  23rd 
day  of  June,  a.d.  1834,  by  a  certain  indenture  then  made  by  and 
between  the  said  W.  Penley  of  the  one  part,  and  the  said  6.  Watts 
of  the  other  part  (profert),  the  said  W.  Penley  did  demise  and 
lease  unto  the  said  G.  Watts,  his  executors  and  administrators,  the 
said  several  premises  particularly  mentioned  and  set  forth  in  the 
said  last-mentioned  indenture,  being  the  same  premises  which  were 
demised  to  the  said  W.  Penley  by  the  said  Edward  Price,  as  herein- 
before mentioned ;  to  have  and  to  hold  the  said  messuage  or  tene- 
ment and  dwelling-house,  with  the  garden  and  fore-court  and 
other  the  premises  thereto  belonging,  unto  the  said  G.  Watts,  his 
executors,  administrators,  and  assigns,  from  the  24th  day  of  June 
then  instant,  for  and  during  and  unto  the  full  end  and  term  of 
four  years  and  three-quarters  of  another  year,  wanting  eleven  days, 
thence  next  ensuing ;  and  the  said  G.  Watts  did,  in  and  by  the  said 
last-mentioned  indenture,  amongst  other  things,  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  covenant,  promise, 
and  agree  to  and  with  the  said  W.  Penley,  his  executors,  adminis- 
trators, and  assigns,  in  manner  following,  that  is  to  say,  that  the 
said  G.  Watts,  his  executors,  administrators,  and  assigns,  should 
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and  would,  at  his  and  their  own  costs  and  charges,  well  and  Peklby 
substantially  repair,  uphold,  sustain,  amend,  glaze,  pave,  cleanse,  watts. 
scour,  and  keep  the  said  demised  messuage  or  tenement  and 
premises,  and  the  buildings  and  erections  thereupon  erected  and 
built,  in,  by,  and  with  all  and  all  manner  of  needful  and  necessary 
reparations  and  amendments  whatsoever,  save  and  except  the 
outhouses  or  outbuildings,  as  to  which  it  should  merely  be  neces- 
sary to  keep  them  in  the  same  state  as  they  then  were,  and 
particularly  should  and  would  once  during  the  said  term  thereby 
granted,  well  and  sufficiently  paint  or  cause  *to  be  painted  in  good  [  *604  ] 
oil  colours  all  the  inside  and  outside  wood  and  iron- work  of  and 
belonging  to  the  said  messuage  or  tenement,  and  such  of  the 
buildings  as  were  then  painted ;  and  also  should  and  would  scour, 
cleanse,  and  repair,  all  and  singular  the  gates,  fences,  posts,  pales, 
iron  and  other  rails,  walls,  privies,  sinks,  sewers,  drains,  and  vaults 
belonging  to  the  said  demised  messuage  or  tenement,  outbuildings, 
hereditaments,  and  premises ;  and  the  said  messuage  or  tenement, 
buildings,  hereditaments,  and  premises,  being  in  all  things  so  as 
aforesaid  repaired,  upheld,  sustained,  amended,  glazed,  paved, 
cleansed,  scoured,  and  kept,  should  and  would  at  the  end  or  other 
sooner  determination  of  the  said  term  thereby  granted,  peaceably 
and  quietly  leave,  surrender,  and  yield  up  unto  the  said  W.  Fenley, 
his  executors,  administrators,  and  assigns,  together  with  all  and 
every  the  doors,  locks,  keys,  bolts,  bars,  chimney-pieces,  dressers, 
shelves,  water-pipes,  and  other  things  which  then  were  or  which 
should  at  any  time  thereafter  be  set  up,  affixed,  or  fastened  to  the 
said  demised  premises,  or  any  part  thereof,  (fixtures  in  the  nature 
of  furniture,  and  the  fixtures  in  the  schedule  to  the  now  stating 
indenture,  and  damage  by  accidental  fire,  only  excepted),  as  by  the 
said  last-mentioned  indenture,  reference  being  thereunto  had,  will, 
amongst  other  things,  more  fully  and  at  large  appear.  The  declara- 
tion then  averred,  that  6.  Watts  entered  into  the  demised  premises, 
and  continued  in  possession  thereof  until  his  death,  upon  which 
the  premises  vested  in  the  plaintiffs  as  executors ;  and  proceeded 
to  assign  breaches  of  the  covenant  in  not  repairing ;  alleging  as 
special  damage,  that  in  consequence  of  the  premises  being  out 
of  repair,  Price  had  brought  an  action  against  the  plaintiffs  as 
executors,  in  which  he  had  recovered  against  them  certain  damages 
and  costs,  which,  together  with  their  own  costs  in  defending  such 
action,  they  had  been  forced  and  obliged  to  pay.  The  defendants  by 
their  plea  denied  the  breaches  assigned,  and  issue  was  joined  thereon. 
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Penley  At  the  trial  before  Alder  son,  B.,  at  the  Middlesex  sittings  in  last 

Watts.  Michaelmas  Term,  it  appeared  that  an  action  had  been  brought  by 
[  605  ]  Price,  the  original  lessor,  against  the  present  plaintiffs,  for  breaches 
of  the  covenant  to  repair  in  the  original  lease  to  the  plaintiffs' 
testator,  in  which  judgment  was  suffered  to  go  by  default,  and  upon 
a  writ  of  inquiry  the  damages  were  assessed  at  the  sum  of  64/.  10s., 
the  amount  of  dilapidations  proved  by  a  surveyor,  whose  estimate 
had  been  made,  and  laid  before  the  now  plaintiffs,  before  the  action 
was  commenced :  the  costs  in  that  action  also  amounted,  the 
plaintiff's  to  36/.,  and  the  defendants'  to  401. :  all  which  sums  had 
been  paid  by  the  present  plaintiffs.  The  learned  Judge  expressed 
his  opinion  that  the  costs  in  that  action  had  been  unnecessarily 
incurred,  and  that,  inasmuch  as  there  was  no  covenant  by  Watts 
to  indemnify  Penley  against  any  breach  of  the  covenants  in  the 
original  lease,  the  defendants  were  not  liable  to  the  repayment  of 
those  costs :  and  the  amount  of  dilapidations  being  proved  at  the 
sum  of  57/.  10s. ,  the  plaintiffs  had  a  verdict  for  that  sum  only, 
leave  being  reserved  to  them  to  increase  that  amount  by  the  sum 
of  76/. 

Thesiger  having  obtained  a  rule  nisi  accordingly,  citing  Xeale 
v.  WyUie(i), 

Kelly  and  Saunders  now  showed  cause : 

The  ruling  of  the  learned  Judge  was  right.  One  fact  which  clearly 
distinguishes  this  case  from  the  others  on  this  subject,  is  that  the 
respective  covenants  of  the  plaintiffs'  testator,  Penley,  and  of  the 
defendants'  testator,  Watts,  are  not  in  the  same  terms.  They  differ 
as  to  the  periods  of  painting  the  outside  and  inside  work.  And  the 
present  plaintiffs  have  recovered  a  smaller  amount  of  damages  than 
that  recovered  against  them,  which  shows  that  the  breaches  cannot 
[  *60t>  ]  have  *been  identically  the  same.  But  independently  of  these  con- 
siderations, the  plaintiffs  are  not  entitled  to  recover  the  amount  of 
the  costs  in  the  action  brought  against  them.  The  foundation  of  the 
right  to  special  damage  in  the  payment  of  monies,  is  that  the  party 
has  been  forced  and  obliged  to  pay  them.  They  must  have  been 
expenses  paid  under  legal  compulsion,  which  he  could  not  resist  or 
prevent.  The  judgment  of  the  Court  in  NecUe  v.  Wyllie  rests  entirely 
on  the  ground,  that  the  costs  were  damages  sustained  through  the 
neglect  of  the  defendant,  and  not  in  consequence  of  the  plaintiff's 
(1)  27  R.  It.  418  (3  B.  &  C.  533;  5  Dowl.  &  By.  442). 
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own  default:  but  here  the  costs  were  incurred  unnecessarily.  It  Penley 
does  not  appear,  in  Scale  v.  Wyllie,  that  there  had  been  any  watts. 
communication  between  the  original  lessor  and  lessee,  or  that  the 
latter  had  any  means  of  resisting  the  demand  of  the  lessor,  or  of 
taking  any  other  course  than  he  did :  whereas  here  the  amount 
of  the  dilapidations  was  ascertained  and  made  known  to  the  plaintiffs 
before  action  brought,  and  by  payment  of  that  sum  they  might 
have  prevented  the  action  altogether.  Again,  Scale  v.  Wyllie  was 
decided  before  the  right  existed  to  pay  money  into  Court  in  an 
action  of  covenant :  therefore  the  defendant  there  was  obliged  to 
suffer  judgment  by  default,  in  order  to  reduce  the  damages  to 
their  real  amount ;  so  that  he  could  not  have  prevented  the 
incurring  of  any  part  of  the  costs.  But  now,  under  the  new  rules, 
the  present  plaintiffs  might  have  paid  the  money  into  Court  after 
declaration.  The  very  principle  of  their  claim  is,  that  they  were 
forced  and  obliged  to  pay  the  costs,  which  they  clearly  were  not. 
Besides,  in  Scale  v.  Wyllie  the  covenants  were  in  terms  the  same, 
and  the  respective  amounts  of  damages  the  same,  which  is  not  the 
case  here.  Suppose  an  action  brought  against  the  drawer  of  a  bill, 
who  resists  it  without  having  any  real  defence ;  he  cannot  recover 
the  costs  over  against  the  acceptor.  In  Short  v.  Kalhway  (l),  Lord 
Dbnman,  Ch.  J.,  says,  "  No  person  has  a  *right  to  inflame  his  own  [  *607  ] 
account  against  another,  by  incurring  additional  expense  in  the 
unrighteous  resistance  to  an  action  which  he  cannot  defend."  It 
must  be  remembered  that  this  is  not  the  case  of  a  contract  to 
indemnify  at  all  events.  Smith  v.  Compton  (2)  may  appear  to  be 
against  the  defendants,  but  it  is  not  really  so,  because  the  case 
was  put  entirely  on  the  ground  of  the  covenant  in  that  case  (a 
covenant  for  good  title)  being  an  absolute  covenant  of  indemnity. 
If  the  plaintiffs  have  any  remedy  in  respect  of  these  costs,  it  must 
be  by  action  on  the  case,  if  there  have  been  any  breach  of  duty  in 
the  defendants,  whereby  they  have  been  subjected  to  loss:  but 
this  action  must  rest  entirely  on  the  covenant,  which  contains  no 
contract  of  indemnity. 

Thcsigcr  and  Ogle,  contra  : 

The  only  question  is,  whether  these  costs  were  or  were  not 
necessarily  incurred;  and  that  depends  on  whether  they  were 
necessarily  consequent  upon  the  defendants'  breach  of  covenant. 
It  is  said  the  plaintiffs  had  such  notice  of    the  amount  of   the 

(1)  11  Ad.  &  El.  28.  (2)  3  B.  &  Ad.  407. 
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Penley      damage,  that  they  might  have  prevented  the  costs  by  payment. 

Watts.  But  that  is  not  so.  They  were  not  bound  to  abide  by  the  mere 
statement  of  the  surveyor,  and  they  would  have  been  trespassers 
by  going  upon  the  premises  to  ascertain  the  amount  of  the  dilapida- 
tions for  themselves.  It  now  turns  out  that  the  real  amount  of 
them  is  less  than  that  originally  stated  by  the  surveyor.  It  is  said 
the  covenants  are  in  different  terms ;  but  that  must  be  the  case, 
because  the  covenant  must  be  framed  with  reference  to  the  state 
of  the  premises  at  the  time,  and  the  duration  of  the  term :  they 
are  in  effect  the  same.  In  Neale  v.  Wyllie,  the  plaintiff,  who  had 
a  reversion,  might  equally  have  ascertained  and  paid  the  amount 
of  the  dilapidations ;  or  he  might  have  tendered  such  a  sum  as  a 

[  *608  ]  *  surveyor  on  his  behalf  might  have  considered  him  liable  to.  It 
does  not  appear  that  he  took  any  step  whatever  to  prevent  the 
action.  But  then  it  is  said  the  present  plaintiffs  might  have  saved 
part  of  the  costs  by  payment  into  Court.  But  suppose  the  plaintiffs 
had  gone  on  notwithstanding — the  costs  would  then  have  been 
increased.  If  the  performance  of  the  defendants'  covenant  would 
have  discharged  the  plaintiffs  from  all  obligation  by  reason  of  their 
covenant,  that  is  sufficient  to  render  the  defendants  liable.  The 
question  is,  whether  the  covenant  is  identical  in  those  respects  to 
which  the  breaches  of  covenant  apply.  It  is  said  this  is  no  contract 
of  indemnity  ;  the  same  objection  might  have  been  urged  in  Neale 
v.  Wyllie,  but  the  Court  thought  the  plaintiff  entitled  to  recover, 
because  the  money  had  been  paid  through  the  consequences  of  the 
defendants'  default.  But  in  some  sense  an  under-lessee  may  be 
considered  as  a  party  indemnifying,  as  an  assignee  :  Wolveridge  v. 
Steward  (l). 

(Parke,  B. :  The  lessee  and  his  assignee  are  liable  to  precisely 
the  same  extent,  and  the  assignee  is  a  surety  for  the  lessee ;  but 
that  is  not  the  case  in  a  sub-lease :  the  only  contract  of  the  sub- 
lessee is  to  perform  the  covenant  in  his  sub-lease:  and  the  only 
question  here  is,  whether  theee  costs  were  the  necessary  consequence 
of  the  breach  of  such  covenant.  There  is  clearly  no  contract  of 
indemnity.) 

For  all  that  is  within  the  defendants'  covenant,  it  is  entirely  owinj* 
to  their  default  that  the  action  was  brought  against  the  plaintiffs. 
In  Lewis  v.  Peake  (2),  it  was  held  that  if  the  buyer  of  a  horse  with 

(1)  38  R.  B.  701  (1  Cr.  &  M.  660).  (2)  17  R.  R.  475  (7  Taunt.  163;  2 

Marsh.  431). 
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warranty,  relying  thereon,  resells  hiin  with  warranty,  and  being 
sued  by  his  vendee,  offers  the  defence  to  the  vendor,  who  does  not 
interpose,  the  party  defending  that  action  is  entitled  to  recover  the 
costs  of  it  from  the  original  seller  of  the  horse,  as  part  of  the 
damage  occasioned  by  *his  breach  of  warranty.  - 

(Parke,  B. :  That  case  was  reconsidered  in  a  case  which  was 
tried  before  me  at  Norwich,  of  WHghtitp  v.  Chamberlain  (l).) 

The  same  principle  is  laid  down  in  Pennell  v.  Wood-bum  (2). 

(Parke,  B. :  Those  cases  would  be  applicable,  if  the  action  had 
been  defended  in  the  belief  that  the  premises  were  in  repair.  The 
case  of  a  warranty  applies  to  an  existing  state  of  things,  not  to  a 
thing  to  be  done  in  future.  Those  cases  would  apply  to  a  covenant 
that  the  premises  then  were  in  a  good  state  of  repair.) 

At  all  events,  this  case  is  not  distinguishable  from  Neale  v.  Wyllie, 
it  being  taken  into  consideration  that  the  under-lessee's  covenant 
to  repair  must  necessarily  be  different  in  terms  from  that  of  the 
original  lessee. 

Parke,  B. : 

It  seems  to  me  that  this  rule  must  be  discharged.  This  is  not 
an  action  on  a  contract  of  indemnity ;  if  it  were,  the  defendants 
would  be  responsible,  unless  they  had  put  themselves  into  the 
same  condition  as  the  plaintiffs,  and  saved  them  from  all  harm, 
and  amongst  other  things,  from  the  costs  of  the  action  brought 
against  them  :  and  if  the  plaintiffs  had  desired  to  be  so  secured, 
they  might  have  made  themselves  safe  by  taking  a  covenant  of 
indemnity  against  any  breach  of  the  covenants  in  the  original  lease  ; 
and  then  they  might  have  recovered  these  costs  :  Duffield  v.  Scott  (3) 
is  an  authority  for  that.  But  this  is  not  a  contract  of  indemnity,  but 
only  a  covenant  to  keep  the  premises  in  a  certain  state  of  repair, 
and  a  covenant  materially  differing  in  its  terms  from  that  of  the 
plaintiffs.  (His  Lordship  stated  the  respective  covenants.)  These 
two  covenants  are  not  ad  idem  either  in  substance  or  in  terms,  the 
dates  are  different ;  and  under  the  defendants'  contract,  the  amount 
of  damages  is,  the  damage  necessarily  sustained  by  the  breach  of 
their  own  ^covenant,  viz.  the  amount  necessary  to  put  the  premises 


Pbnlet 
Watts. 


[  *609  ] 


[  *610  ] 


(1)  59  R.  R.  855  (7  Scott,  598). 

(2)  7  Car.  &  P.  117. 
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(3)  3  T.  B.  374 ;  see  also  Jones  v. 
Williams,  ante,  p.  777. 
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Penlisy  in  the  same  state  of  repair  in  which  the  defendants  ought  to  have 
Watts.  kept  them.  We  were  strongly  of  that  opinion  when  this  rule  was 
moved,  but  upon  the  case  of  Neale  v.  WyUie,  we  thought  it  expedient 
to  grant  a  rule ;  and  if  the  circumstances  had  been  exactly  the 
same  as  they  were  in  that  case,  we  should  have  considered  ourselves 
bound  by  it,  although  we  cannot  help  thinking  that  the  Court,  on 
that  occasion,  had  not  exactly  considered  the  relation  of  the  parties, 
and  the  circumstances  that  the  covenants  were  not  in  terms 
the  same.  In  that  case  there  was  a  demise  of  premises  to  one 
Finch,  by  an  indenture  which  contained  a  covenant  to  repair,  and 
to  leave  in  repair  at  the  end  of  the  term ;  and  the  declaration 
stated,  that  the  interest  of  Finch  vested  by  assignment  in  the 
defendant,  who,  during  the  term,  suffered  the  premises  to  be  out 
of  repair,  and  so  left  them  at  the  end  of  the  term,  by  reason 
whereof  the  plaintiff  had  been  forced  and  obliged  to  pay  to  one 
Elizabeth  Coppock  (by  whom  the  premises  had  been  demised  for 
a  longer  term  to  the  plaintiff,  before  his  grant  of  the  lease  to 
Finch)  the  damages  and  costs  in  an  action  brought  to  recover 
the  premises.  The  Court  there  thought  that  the  covenants  were 
the  same,  and  that  the  plaintiff  would  not  have  protected  himself 
by  coming  on  the  premises,  or  by  payment.  But  the  present  case 
differs  from  that  in  three  particulars : — first,  the  two  covenants, 
-  which  there  were  assumed  to  be  the  same,  here  differ  materially  ; 
secondly,  here  the  plaintiffs  might  have  saved  themselves  from  all 
the  costs,  if  they  had  paid  the  amount  the  surveyor  demanded  from 
them ;  and  thirdly,  (although  that  would  go  only  in  reduction  of 
damages),  it  was  competent  to  them  to  have  paid  money  into  Court, 
and  so  not  to  have  incurred  the  subsequent  costs.  I  cannot  but 
think,  however,  that  the  Court,  in  Neale  v.  Wyllie,  would  not  have 
come  to  the  conclusion  they  did,  if  they  had  adverted  to  the  cir- 
[  *6U  ]  cumstance  that  there  were  two  different  'covenants,  under  which 
a  different  measure  of  damages  was  recoverable.  But  admitting 
that  case  to  be  law,  it  is  materially  distinguishable  from  the 
present.  The  only  true  measure  of  damages  here  is,  what  it  would 
have  cost  the  defendants  to  put  the  premises  in  repair.  If  the 
plaintiffs  had  expended  more,  that  is  their  own  fault,  for  which  the 
defendants  are  not  liable. 

Alderson,  B. : 

I  am  of  the  same  opinion.     In  Neale  v.  Wyllie,  the  Court  thought 
that  performance  by  the  assignee  of  the  lessee  would  have  been  a 
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performance  by  the  lessor.  Whether  they  were  tight  may  admit  of 
question  ;  but  that  was  the  principle  of  their  decision.  That  would 
not  have  been  so  here ;  and  therefore  it  would  not  necessarily  have 
prevented  Price  from  bringing  the  action  against  the  plaintiffs. 
These  are  materially  different  covenants.  (His  Lordship  stated 
them.)  A  performance  of  the  one,  however,  would  by  no  means 
necessarily  be  a  performance  of  the  other.  The  case  is  distin- 
guishable from  Neale  v.  Wyllie  also  in  the  other  points  mentioned 
by  my  brother  Parke  ;  and  upon  the  whole,  I  do  not  see  how  the 
payment  by  the  plaintiffs  was  a  necessary  consequence  of  the  breach 
by  the  defendants.     I  think,  therefore,  that   I  was  right  in  the 

course  I  took  at  the  trial. 

Rule  discharged. 


Pknlky 

V. 

Watts. 


MERRY   v.   GREEN  and  Another  (1). 

(7  Meeson  &  Welsby,  623—632 ;  S.  C.  10  L.  J.  M.  C.  154.) 

A  person  purchased,  at  a  public  auction,  a  bureau  in  which  he  afterwards 
discovered,  in  a  secret  drawer,  a  purse  containing  money,  which  he 
appropriated  to  his  own  use.  At  the  time  of  the  sale  no  person  knew  that  the 
bureau  contained  anything  whatever :  Held,  that  if  the  buyer  had  express 
notice  that  the  bureau  alone,  and  not  its  contents,  if  any,  was  sold  to  him ; 
or  if  he  had  no  reason  to  believe  that  an}r  thing  more  than  the  bureau  itself 
was  sold,  the  abstraction  of  the  money  was  a  felonious  taking,  and  he  was 
guilty  of  larceny  in  appropriating  it  to  his  own  use.  But  that  if  he  had 
reasonable  ground  for  believing  that  he  bought  the  bureau  with  its  contents, 
if  any,  he  had  a  colourable  right  to  the  property,  and  it  was  no  larceny. 

Trespass  for  assault  and  false  imprisonment.  Pleas,  first,  not 
guilty,  whereupon  issue  was  joined ;  secondly,  that  the  plaintiff, 
before  the  commission  of  any  of  the  said  trespasses  in  the  declara- 
tion mentioned,  to  wit,  on  the  16th  day  of  November,  a.d.  1889, 
at  the  parish  of  Ashby-de-la-Zouch,  in  the  county  of  Leicester, 
with  force  and  arms,  one  purse  of  the  value  of  one  shilling,  and 
eight  pieces  of  the  current  gold  coin  of  the  realm  called  sovereigns, 
of  the  value  of  8/.,  fifty  pieces  of  the  current  silver  coin  of  the  realm 
called  half-crowns,  fifty  pieces  of  the  current  silver  coin  of  the 
realm  called  shillings,  fifty  pieces  of  the  current  silver  coin  of  the 
realm  called  sixpences,  one  silver  coin  called  a  five  shilling  piece, 
one  piece  of  gold  coin  called  a  guinea,  certain  valuable  securities, 
that  is  to  say,  two  promissory  notes  each  for  the  payment  of  20/., 
and  of  the  value  of  20/. ;  two  promissory  notes  each  for  the  pay- 
ment of  10/.,  and  of  the  value  of  10/. ;  twelve  promissory  notes  each 

(1)  Discussed  and  distinguished  in      197,  55  L.  J.  M.  0.  65;  and  sae  R.  v. 
Reg.  v.  Ashwell  (1885)  16  Q.  B.  D.  190,      Hehir  [1895]  2  I.  R.  709. 
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Merry  for  the  payment  of  5/.,  and  of  the  value  of  57. ;  one  pair  of  ear- 
Green.  rings,  one  ring,  two  silver  thimbles,  and  one  snuff-box,  of  the  goods 
and  chattels  of  one  Francis  Tunnicliffe,  of  great  value,  to  wit,  of  the 
value  of  2002.,  then  and  there  being  found,  feloniously  did  steal,  take, 
and  carry  away,  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity ;  wherefore  the  defendants  did,  at  the  said  time  when 
&c,  in  the  declaration  mentioned,  to  wit,  at  the  parish  of  Ashby-de- 
la-Zouch  aforesaid,  in  the  county  of  Leicester  aforesaid,  give  the 
plaintiff  in  charge  to  one  Robert  Knight,  then  and  there  being  a 
headborough  and  peace-officer  of  our  Lady  the  Queen,  in  and  for  the 
said  parish  of  Ashby-de-la-Zouch,  and  then  requested  the  said  head- 
borough  and  peace-officer  to  take  the  said  plaintiff  into  his  custody, 
and  him  safely  keep  until  he  could  be  carried  and  conveyed,  and  to 
[  *624  ]  carry  and  convey  him,  before  some  or  one  of  the  *justices  assigned 
to  keep  the  peace  of  our  said  Lady  the  Queen  within  the  said  county 
of  Leicester,  and  to  hear  and  determine  divers  felonies  and  mis- 
demeanours committed  within  the  said  county  of  Leicester,  to  be 
examined  by  and  before  the  said  justice  touching  and  concerning 
the  premises,  and  to  be  further  dealt  with  according  to  law :  and 
on  that  occasion  he  the  said  Robert  Knight  did,  to  wit,  at  Ashby- 
de-la-Zouch  aforesaid,  in  the  county  of  Leicester  aforesaid,  take 
the  plaintiff  into  his  custody,  and  seized  and  laid  hold  of  the 
plaintiff,  and  a  little  pulled  and  dragged  him  about,  and  compelled 
him  to  go  from  and  out  of  the  dwelling-house  of  the  plaintiff  at 
Ashby-de-la-Zouch  aforesaid,  and  to  be  conveyed  in  custody  along 
the  said  streets  and  highways  at  Ashby-de-la-Zouch,  to  the  said 
lock-up,  the  same  being  situate  at  Ashby-de-la-Zouch  aforesaid,  in 
the  county  of  Leicester  aforesaid,  and  a  proper  and  fit,  and  usual 
and  convenient  place  in  that  behalf,  and  did  then  imprison,  and 
keep  and  detain  him  in  the  said  lock-up,  in  order  that  he  might  be, 
and  until  he  could  be,  conveniently  carried  before  such  justice  as 
aforesaid,  the  same  being  a  reasonable  time,  and  detention  and 
imprisonment  in  that  behalf;  and  did  at  the  expiration  thereof, 
and  as  soon  as  conveniently  might  and  could  be,  com  ey  the  plaintiff, 
and  forced  and  caused  him  to  be  conveyed  in  custody,  in  and  along 
the  said  other  streets  and  ways,  to  the  said  house  in  the  declaration 
lastly  mentioned,  the  same  being  situated  in  Ashby-de-la-Zouch 
aforesaid,  to  and  before  the  Rev.  John  Piddocke,  clerk,  then 
being  one  of  the  justices  assigned  to  keep  the  peace  of  our  said 
Lady  the  Queen  within  and  for  the  said  county  of  Leicester,  <fcc, 
(the  said  Rev.  John  Piddocke  then  being  at  the  said  last-mentioned 
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house),  to  be  examined  by  and  before  the  said  John  Piddocke  Mebby 
touching  and  concerning  the  premises,  and  to  be  further  dealt  with  green. 
according  to  law ;  and  detained  and  imprisoned  the  plaintiff  there 
a  reasonable  and  convenient  time,  until  he  the  plaintiff  could  be 
♦carried  before  the  said  John  Piddocke  as  aforesaid:  by  means  of  [*625] 
which  said  several  premises,  the  plaintiff  was  assaulted,  seized, 
laid  hold  of,  pulled,  and  dragged  about,  and  forced  and  compelled, 
and  conveyed,  and  detained  and  imprisoned,  and  kept  and  detained 
in  prison,  at  Ashby-de-la-Zouch  aforesaid,  upon  the  occasion  and 
for  the  space  of  time  in  the  declaration  mentioned,  the  same  being 
a  reasonable  time  for  that  purpose,  and  lawful  and  just  for  the 
causes  aforesaid ;  which  are  the  alleged  trespasses  in  the  said 
declaration  mentioned,  and  whereof  the  plaintiff  hath  abDve  com- 
plained against  the  defendant:  without  this,  that  they  the  defen- 
dants were  guilty  of  the  said  alleged  trespasses,  or  any  or  either 
of  them,  elsewhere  than  at  the  parish  of  Ashby-de-la-Zouch 
aforesaid,  in  the  County  of  Leicester  aforesaid.     Verification. 

To  this  plea  the  plaintiff  replied  de  injurid,  whereupon  issue  was 
joined. 

At  the  trial  before  Tindal,  Ch.  J.,  at  the  last  Warwickshire 
Assizes,  the  following  appeared  to  be  the  facts  of  the  case.  Messrs. 
Mammatt  and  Tunnicliffe,  who  had  for  some  time  resided  together 
at  Ashby-de-la-Zouch,  in  the  same  house,  and  keeping  the  same 
table  and  servants,  in  October,  1839,  broke  up  their  establishment, 
and  sold  their  furniture  (which  was  partly  joint,  and  partly  separate 
property)  by  public  auction.  At  that  sale  the  plaintiff,  who  was  a 
shoe-maker  also  residing  in  Ashby,  became  the  purchaser,  at  the 
sum  of  1/.  6*. ,  of  an  old  secretary  or  bureau,  the  separate  property 
of  Mr.  Tunnicliffe.  The  plaintiff  kept  the  bureau  in  his  house, 
and  on  the  18th  of  November  following,  he  sent  for  a  boy  of  the 
name  of  Garland,  a  carpenter's  apprentice,  to  do  some  repairs  to 
the  bureau.  Whilst  Garland  was  so  engaged,  he  remarked  to  the 
plaintiff  that  he  thought  there  were  some  secret  drawers  in  the 
bureau,  and,  touching  a  spring,  he  pulled  out  a  drawer  which  con- 
tained a  quantity  of  writings.  The  plaintiff  then  discovered  another 
drawer,  in  which  was  a  purse  containing  *several  sovereigns  and  [  *626  J 
other  coins,  and  under  the  purse  a  quantity  of  bank-notes  (l).  Of 
this  property  the  plaintiff  took  possession,  and  telling  Garland  that 
the  notes  were  bad,  he  opened  the  purse,  and  gave  him  one  of  the 
sovereigns,  at  the  same  time  charging  him  to  keep  the  matter  secret. 

(1)  The  contents  of  the  bureau  are  set  forth  in  the  plea. 
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Merry  Garland  being  interrogated  by  his  parents  how  he  came  by  the 
Green.  possession  of  the  sovereign,  the  transaction  transpired ;  and  it 
being  subsequently  discovered  that  the  plaintiff  had  appropriated 
the  property  to  his  own  use,  falsely  alleging  that  he  had  never  had 
possession  of  a  great  portion  of  it,  the  defendants  (one  of  whom 
was  the  solicitor  of  Mr.  Tunnicliffe)  went  with  a  police  officer  to  the 
plaintiff's  house,  took  him  into  custody,  and  conveyed  him  before 
a  magistrate,  on  a  charge  of  felony.  The  plaintiff  was  ultimately 
discharged,  the  magistrate  doubting  whether  a  charge  of  felony 
could  be  supported.  At  the  trial,  a  witness  of  the  name  of  Hannah 
Jenkins  was  called  on  behalf  of  the  plaintiff,  who  deposed  that  she 
was  present  at  the  auction,  and  remembered  the  piece  of  furniture 
in  question  being  put  up  for  sale  and  bought  by  the  plaintiff:  that 
after  it  was  sold,  an  observation  was  made  by  some  of  the  bystanders, 
to  the  effect  that  the  plaintiff  might  have  bought  something  more 
than  the  bureau,  as  one  of  the  drawers  would  not  open :  upon 
which  the  auctioneer  said — "  So  much  the  better  for  the  buyer  "  ; 
adding,  "  I  have  sold  it  with  its  contents,  and  it  is  his."  This 
statement  was  opposed  by  the  evidence  of  the  auctioneer,  who 
stated,  on  cross-examination  by  the  defendant's  counsel,  that  there 
was  one  drawer  which  would  not  open,  and  that  what  he  had  said 
was,  "  That  is  of  no  consequence,  I  have  sold  the  secretary,  and 
not  its  contents."  It  did  not  appear  that  any  person  knew  that 
the  bureau  contained  anything  whatever. 

The  learned  Chief  Justice,  in  summing  up,  told  the  jury,  that 
[  *627  J  as  the  property  had  been  delivered  to  the  plaintiff,  *as  the  purchaser, 
he  thought  there  had  been  no  felonious  taking ;  and  left  to  them 
the  question  of  damages  only  ;  reserving  leave  for  the  defendant  to 
move  to  enter  a  nonsuit.  The  jury  found  a  verdict  for  the  plaintiff, 
with  501.  damages. 

In  Michaelmas  Term,  Whitehurst  obtained  a  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside,  and  a  nonsuit  entered,  or 
a  new  trial  had. 

Hill  and  Humfrey  showed  cause  at  the  present  sittings  (Feb.  10) : 

If  the  testimony  of  the  witness,  Hannah  Jenkins,  was  true,  it  is 
clear  that  the  plaintiff  had  a  colourable  right  to  whatever  property 
might  be  contained  in  the  bureau,  and  that  he  was  not  guilty  of  a 
larceny  in  retaining  it.  It  should  therefore  have  been  left  to  the 
jury  to  say  whether  or  no  they  believed  her  statement.  And  if  the 
Court  should  be  of  opinion,  that,  rejecting  her  evidence,  the  plaintiff 
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has  been  guilty  of  a  felony,  there  ought  to  be  a  new  trial,  and  not  Merry 
a  nonsuit.  But  assuming  the  account  given  by  the  auctioneer  of  grkkn. 
what  passed  at  the  sale  to  be  correct,  still  it  is  submitted  that  no 
felony  was  proved.  On  what  legal  ground  can  this  transaction  be 
said  to  constitute  a  felony  ?  Unless  it  include  a  trespass,  it  is  no 
larceny.  Take  the  case  of  a  carrier  to  whom  a  parcel  is  delivered  ; 
there  the  possession  of  the  bailee  being  lawful,  (as  it  was  in  the 
present  case,)  no  subsequent  misappropriation  can  make  him  guilty 
of  a  larceny.  It  amounts  to  no  more  than  a  breach  of  trust.  So 
in  the  case  of  a  servant  who  has  possession  of  his  master's  property, 
and  goes  beyond  his  charge.  To  constitute  larceny,  the  original 
possession  must  be  illegal ;  whereas  here  the  bureau  and  its  contents 
were  delivered  to  the  plaintiff  as  his  own  property. 

(Parke,  B. :  There  is  this  fact :  he  opens  a  purse  which  belongs 
to  another,  which  is  analogous  to  the  case  of  a  carrier  who  breaks 
open  a  parcel.) 

In  CarUcright  v.  Green  (i),  a  bureau  was  delivered,  for  the  purpose 

of  *repairs,  to  a  person,  who  discovered  money  in  a  secret  drawer,       [  *628  ] 

which  he  converted  to  his  own  use ;  that  was  held  to  amount  to  a 

felony,  and  upon  that  ground  a  demurrer  to  a  bill  of  discovery  was 

allowed.     The  grounds,  however,  of  that  decision  are  very  material 

to  the  consideration  of  the  present  case.     In  delivering  judgment, 

Lord  Eldon  said — "To  constitute  felony,  there  must  of  necessity 

be  a  felonious  taking.     Breach  of  trust  will  not  do.     But  from  all 

the  cases  in  Hawkins,  there  is  no  doubt,  this  bureau  being  delivered 

to  the  defendant  for  no  other  purpose  than  repair,  if  he  broke  open 

any  part  which  it  was  not  necessary  to  touch  for  the  purpose  of 

repair,  but  with  an  intention  to  take  and  appropriate  to  his  own 

use  what   he  should  find,  that  is  a  felonious  taking,  within  the 

principle  of  all  the  modern  cases,  as  not  being  warranted  by  the 

purpose  for  which  it  was  delivered.     If  a  pocket-book  containing 

bank-notes  was  left  in  the  pocket  of  a  coat  sent  to  be  mended,  and 

the  tailor  took  the  pccket-book  out  of  the  pocket,  and  the  notes 

out  of  the  pocket-book,  there  is  not  the  least  doubt  that  is  a  felony. 

So  if  the  pocket-book  was  left  in  a  hackney  coach,  if  ten  people 

were  in  the  coach  in  the  course  of  the  day,  and  the  coachman  did 

not  know  to  which  of  them  it  belonged,  he  acquires  it  by  finding  it 

certainly,  but  not  being  entrusted  with  it  for  the  purpose  of  opening 

(1)  7  K.  It.  99  (8  Ves.  405). 
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Merry       it,  that  is  a  felony  according  to  the  modern  cases.1'     In  the  cases 
Greek.       mentioned  by  Lord  Eldon  there  was  a  felonious  taking,  which  is 
not  the  case  here. 

(Parke,  B. :  The  present  is  very  similar  to  the  case  of  the 
pocket-book.) 

In  the  present  case  the  plaintiff  had  a  property  in  the  bureau, 
whereas  in  those  cases,  the  coat  was  merely  delivered  to  the  tailor 
to  be  repaired,  and  the  pocket-book  was  deposited  in  the  coach  for 
the  purpose  of  conveyance  only,  and  in  neither  case  did  any 
property  vest  in  the  party.  The  present  case  differs  from 
Cartwright  v.  Green  in  this  respect,  that  there  the  person  who  had 
[  *629  ]  possession  of  the  bureau  had  no  right  to  open  the  *drawer,  it  not 
being  necessary  for  the  purpose  of  the  repairs  required  to  be  done  ; 
whereas  here,  the  plaintiff,  having  the  property  in  the  bureau,  had 
a  clear  right  to  open  the  drawer  in  which  the  money  was  concealed. 
He  could  not  be  guilty  of  any  trespass  in  so  doing.  Even  assuming 
that  he  was  bound  to  return  the  money  to  Tunnicliffe,  which  is  by 
no  means  admitted,  it  amounts  to  nothing  more  than  an  omission 
to  perform  a  duty.  If  the  original  possession  is  lawful,  when  is 
the  felony  committed  ? 

(Parke,  B. :  Suppose  a  person  finds  a  cheque  in  the  street,  and 
in  the  first  instance  takes  it  up  merely  to  see  what  it  is :  if  after- 
wards he  cashes  it,  and  appropriates  the  money  to  his  own  use, 
that  is  a  felony,  though  he  is  a  mere  finder  till  he  looks  at  it.) 

Here  there  is  a  bond  fide  deliver}7  to  the  party  as  his  own  property. 
How  is  Tunnicliffe  in  possession  of  the  property  found,  so  as  to 
maintain  trespass  ?  It  never  was  in  fact  in  his  possession,  for  he 
knew  nothing  of  its  existence. 

Whitehursty  contra  : 

A  larceny  is  a  fraudulent  taking  of  property  by  a  person,  with 
intent  to  appropriate  it  to  his  own  use.  No  doubt  there  must  be  a 
taking ;  and  that  raises  the  real  question,  viz.,  whether  the  contents 
of  the  bureau  were  sold  with  the  bureau  itself.  According  to  the 
evidence  of  the  auctioneer,  the  contents  were  expressly  excepted ; 
but  if  no  mention  of  any  thing  it  might  contain  had  been  made, 
the  sale  and  delivery  of  the  bureau  could  not  be  a  delivery  of  the 
purse,  because  no  person  was  aware  of  its  being  there. 
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(Parke,    B. :    There    certainly    was    no   intention   to   sell   this       Merhy 
property ;  it  seems  to  be  a  mere  case  of  finding.)  Gbekk. 

There  is  no  good  ground  for  saying  that  trespass  might  not  have 
been  maintained  here :  the  possession  would  follow  the  right  of 
property.  Suppose  my  rails  are  on  another's  land,  and  he  finding 
them  there,  removes  them  to  a  convenient  distance ;  that  is  no 
trespass  ;  but  if  he  takes  them,  and  makes  use  of  them  on  his  own 
*land,  the  right  of  property  draws  to  it  the  possession,  and  trespass  [  *mo  J 
may  be  maintained  against  him.  In  the  case  mentioned  by  Lord 
Eldon,  of  a  pocket-book  left  in  a  hackney  coach,  the  property  is 
left  in  the  care  only  of  the  coachman,  and  the  right  of  possession 
still  remains  in  the  owner.  And  in  the  case  of  the  coat  sent  for 
repair,  there  is  no  intention  to  entrust  the  tailor  with  the  pocket- 
book.  The  present  case  is  not  distinguishable  ;  and  with  respect  to 
the  intention  in  retaining  the  property,  that  is  a  question  for  the 
jury,  and  is  to  be  collected  from  a  variety  of  circumstances.  Here 
the  intention  of  the  plaintiff  to  convert  the  money  to  his  own  use 
was  clear. 

Parke,  B. : 

In  this  case  there  was  clearly  no  bailment,  because  there  was 
no  intention  to  part  with  the  property  in  question.  It  amounts, 
therefore,  only  to  a  finding,  and  comes  within  the  modern  decisions 
on  that  subject.  It  is  a  matter  fit  for  our  serious  consideration  ; 
and  we  will  speak  to  the  Chief  Justice  before  we  deliver  our 
judgment.  No  doubt  the  same  evidence  is  necessary  in  the  present 
case,  as  would  be  required  to  support  an  indictment. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. : 

My  Lord  Chief  Justice  thought  in  this  case  that,  even  assuming 
the  facts  of  which  evidence  was  given  by  the  defendant  to  be  true, 
the  taking  of  the  purse  and  abstracting  its  contents  was  not  a 
larceny  ;  and  that  is  the  question  which  he  reserved  for  the  opinion 
of  the  Court,  giving  leave  to  move  to  enter  a  nonsuit.  After 
hearing  the  argument,  we  have  come  to  the  conclusion  that,  if  the 
defendant's  case  was  true,  there  was  sufficient  evidence  of  a  larceny 
by  the  plaintiff:  but  we  cannot  direct  a  nonsuit,  because  a  fact  was 
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Merry  deposed  to  on  the  part  of  the  plaintiff  *which  ought  to  have  been 
Green.  toft  to  the  jury,  and  which,  if  believed  by  them,  would  have  given  a 
[  *63i  ]  colourable  right  to  him  to  the  contents  of  the  secretary,  as  well  as 
to  the  secretary  itself ;  viz.  the  declaration  of  the  auctioneer,  that 
he  sold  all  that  the  piece  of  furniture  contained,  with  the  article 
itself :  and  then  the  abstraction  of  the  contents  could  not  have 
been  felonious.  There  must,  therefore,  be  a  new  trial,  and  not  a 
nonsuit. 

But  if  we  assume,  as  the  defendant's  case  was,  that  the  plaintiff 
had  express  notice  that  he  was  not  to  have  any  title  to  the  contents 
of  the  secretary  if  there  happened  to  be  any  thing  in  it,  and  indeed 
without  such  express  notice  if  he  had  no  ground  to  believe  that  he 
had  bought  the  contents,  we  are  all  of  opinion  that  there  was 
evidence  to  make  out  a  case  of  larceny. 

It  was  contended  that  there  was  a  delivery  of  the  secretary,  and 
the  money  in  it,  to  the  plaintiff  as  his  own  property,  which  gave 
him  a  lawful  possession,  and  that  his  subsequent  misappropriation 
did  not  constitute  a  felony.  But  it  seems  to  us,  that  though  there 
was  a  delivery  of  the  secretary,  and  a  lawful  property  in  it  thereby 
vested  in  the  plaintiff,  there  was  no  delivery  so  as  to  give  a  lawful 
possession  of  the  purse  and  money.  The  vendor  had  no  intention 
to  deliver  it,  nor  the  vendee  to  receive  it ;  both  were  ignorant  of 
its  existence :  and  when  the  plaintiff  discovered  that  there  was  a 
secret  drawer  containing  the  purse  and  money,  it  was  a  simple 
case  of  finding,  and  the  law  applicable  to  all  cases  -of  finding  applies 
to  this. 

The  old  rule(i),  that  "if  one  lose  his  goods  and  another  find 
them,  though  he  convert  them  animo  furandi  to  his  own  use,  it  is 
no  larceny,"  has  undergone  in  more  recent  times  some  limitations ; 
one  is,  that  if  the  finder  knows  who  the  owner  of  the  lost  chattel 
is,  or  if,  from  any  mark  upon  it,  or  the  circumstances  under  which 
[  *632  ]  it  is  found,  the  *owner  could  be  reasonably  ascertained,  then  the 
fraudulent  conversion,  animo  furandi,  constitutes  a  larceny  (2). 
Under  this  head  fall  the  cases  where  the  finder  of  a  pocket-book 
with  bank-notes  in  it,  with  a  name  on  them,  converts  them  animo 
furandi ;  or  a  hackney  coachman,  who  abstracts  the  contents  of  a 
parcel  which  has  been  left  in  his  coach  by  a  passenger  (3),  whom  he 
could  easily  ascertain ;  or  a  tailor  who  finds,  and  applies  to  his 
own  use,  a  pocket- book  in  a  coat  sent  to  him  to  repair  by  a  customer, 

(1)  3  Inst.  108.  (3)  Wynne's  case,  Leach,  t\  C.  460 ; 

(2)  Russell  on  Ciiinee,  102.  2  East,  P.  C.  664. 
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whom  he  must  know  (l) :  all  these  have  been  held  to  be  cases  of 

larceny ;  and  the  present  is  an  instance  of  the  same  kind,  and  not 

distinguishable  from  them.     It  is  said  that  the  offence  cannot  be 

larceny,  unless  the  taking  would  be  a  trespass,  and  that  is  true  ; 

but  if  the  finder,  from  the  circumstances  of  the  case,  must  have 

known  who  was  the  owner,  and  instead  of  keeping  the  chattel  for 

him,  means  from  the  first  to  appropriate  it  to  his  own  use,  he  does 

not  acquire  it  by  a  rightful  title,  and  the  true  owner  might  maintain 

trespass :  and  it  seems  also  from  Wynne'*  case,  that  if,  under  the 

like  circumstances,  he  acquire  possession,  and  mean  to  act  honestly, 

but  afterwards  alter  his  mind,  and  open  the  parcel  with  intent  to 

embezzle  its  contents,  such  unlawful  act  would  render  him  guilty 

of  larceny. 

We  therefore  think  that  the  rule  must  be  absolute  for  a  new 

trial,  in   order   that  a  question   may  be  submitted  to  the  jury, 

whether  the  plaintiff  had  reason  to  believe  that  he  bought  the 

contents  of  the  bureau,  if  any,  and  consequently  had  a  colour  of 

right  to  the  property. 

Rule  absolute  for.  a  new  trial. 


Merry 

t?. 
Green. 


COWPElt  and  Others  v.  GREEN  (2). 

(7  Meeson  &  Weleby,  C33— 641 ;  S.  C.  10  L.  J.  Ex.  346.) 

By  the  release  of  a  debt  by  a  composition  deed,  the  creditor  loses  also  the 
right  to  retain  a  written  instrument  deposited  with  him  by  the  debtor  as  a 
security  for  the  debt.  Therefore,  the  relinquishment  of  the  security,  for 
the  benefit  of  the  debtor,  forms  no  consideration  for  a  parol  promise  by  the 
debtor  to  pay  the  residue  of  the  debt,  beyond  the  amount  of  the  composition 
received  under  the  deed. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  before 
the  making  of  the  promise  and  undertaking  of  the  defendant 
thereinafter  mentioned,  and  before  the  making  of  the  indenture  of 
assignment  thereinafter  also  mentioned,  the  defendant  had  become 
and  was  indebted  to  the  plaintiffs  in  the  sum  of  440/.  0s.  5c/.,  and 
as  a  security  for  the  payment  thereof  had  deposited  with  the 
plaintiffs  a  certain  indenture  of  lease,  whereby  a  certain  messuage 
and  premises,  with  the  appurtenances,  situate  &c,  was  demised  to 
the  defendant  for  a  certain  term  of  years  therein  mentioned,  and 
had   also  indorsed  and  delivered  to  the  plaintiffs  certain  bills  of 

(J)  7  It.  K.  99  (Cartwriyht  v.  Green,  Term  (Jan.  30),  but  was  unavoidably 
8  Ves.  405).  deferred. 

(2)  This  case  was  decided  in  Hilary 


1841. 

Exch.  of 
Pleus. 

[  633  ] 
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Cowper       exchange  (describing  them),  of  which  those  firstly  and  secondly 
Green.       mentioned,  at  the  time  of  the  making  of  the  said  promise  therein- 
after mentioned,  had  been  dishonoured,  and  then  remained  due 
and  unpaid  in  the  hands  of  the  plaintiffs :  and  whereas  also,  after 
the  defendant  had  so  become  indebted  to  the  plaintiffs  as  aforesaid, 
and  before  the  making  the  promise  by  the  defendant  as  thereinafter 
mentioned,  to  wit,  on  the  18th  day  of  June,  1886,  by  a  certain 
indenture  then  made  between  the  defendant  of  the  first  part,  John 
Bradbury  and    Augustus   Cherrill   of  the   second  part,   and   the 
plaintiffs  and  other  the  creditors  of  the  defendant  who  should  duly 
execute  the  same  of  the  third  part,  purporting  to  be  an  assignment 
of  the  estate  and  effects  of  the  defendant  to  the  said  J.  Bradbury 
and  A.  Cherrill  for  the  benefit  of  the  creditors  of  the  defendant,  the 
defendant  assigned  to  the  said  J.  Bradbury  and  A.  Cherrill  all  his 
stock  in  trade  and  other  personal  estate  whatsoever,  upon  trust, 
among  other  things,  to  pay  the  clear  proceeds  arising  from  the 
[  *<>34  ]       sale  "thereof  unto  and  amongst  all  the  creditors  of  the  defendant, 
in  rateable  proportions  according  to  the  amount  of  their  respective 
debts ;  in  consideration  whereof,  the  plaintiffs,  parties  to  the  said 
indenture,  did  release  and  discharge  the  defendant  of  and  from  his 
said  debt :  and  whereas  also,  before  the  making  of  the  promise  of 
the  defendant  as  thereinafter  mentioned,  the  plaintiffs  had  duly 
executed  the  said  indenture  of  assignment,  as  parties  thereto  of  the 
third  part :  and  whereas  also,  heretofore,  and  before  &c,  to  wit,  on 
the  1st  day  of  August,  1836,  the  defendant  applied  to  and  requested 
the  plaintiffs  to  relinquish  and  give  up  to  Messrs.  J.  &  C.  Ling  &  Co., 
of  &c,  but  for  the  benefit  and  advantage  of  the  defendant,  all  right, 
estate,  claim,  and  advantage  whatsoever  of  them  the  plaintiffs  in 
and  to  the  said  messuage  and  premises,  which  the  plaintiffs  then 
consented  to  do  in  consideration  of  the  promise  of  the  defendant 
thereinafter  mentioned :  And  thereupon  afterwards,  to  wit,  on  &c, 
in  consideration  that  the  plaintiffs,  at  the  request  of  the  defendant, 
would  relinquish  and  give  up  all  the  estate  and  interest  that  they 
had  in  the  said  lease  of  the  messuage  and  premises   aforesaid, 
in  favour  of  the  said  Messrs.  J.  &  C.  Ling,  for  the  benefit  and 
advantage   of  the  defendant,  the  defendant  undertook  and   then 
promised  the  plaintiffs  to  pay  them  any  deficiency  that  might  arise 
to  them  upon  his,  the  defendant's,  aforesaid  debt,  after  they  should 
have  received  the  dividend  of  his  estate  under  his  aforesaid  assign- 
ment for  the  benefit  of  his  creditors,  and  such  otlier  sums  as  thev 
might  receive  for  the  securities  they  might  hold.     The  declaratiou 


«c 
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then  averred,  that  the  plaintiffs,  confiding,  Ac,  did  relinquish  and      Cowper 
give  up  all  the  estate  and  interest  which  they  had  in  the  lease       green. 
in  favour  of  Messrs.  Ling,  whereof  the  defendant  had  notice  ;  and 
that  under   the   assignment,  and   upon  the  securities  which  the 
plaintiffs  held,  to  wit,  the  aforesaid  bills  of  exchange,  they  have 
received  certain  sums  of  money  amounting  to  *279Z.  12s.  4rf.,  and       [  *63">  j 
that  no  further  dividend  is  payable  or  to  be  paid  under  the  said 
assignment,   or   upon   the  aforesaid  securities,  of  all    which   the 
defendant  had  notice :  and  assigned  a  breach  in  non-payment  by 
the  defendant  of  the  balance  remaining  due  upon  the  plaintiffs' 
debt,  viz.  160/.  8*.  Id.     There  was  also  a  count  on  an  account 
stated. 

The  defendant  pleaded  non  assumpsit,  and  several  other  pleas, 
of  which  the  fourth  (to  the  first  count)  was  as  follows :  That  there 
never  was  at  any  time  any  value  or  consideration  between  the 
plaintiffs  and  the  defendant  moving  in  that  behalf,  nor  did  the 
plaintiffs  ever  give,  or  the  defendant  ever  receive,  any  value  or 
consideration  for  the  making  by  the  defendant  of  the  said  sup- 
posed promise  in  the  first  count  mentioned,  except  the  supposed 
consideration  in  the  said  first  count  mentioned.  And  the  defendant 
further  says,  that  after  the  depositing  by  the  defendant  with  the 
plaintiffs  of  the  said  indenture  of  lease  in  the  declaration  men- 
tioned, as  a  security  for  the  repayment  by  the  defendant  to  the 
plaintiffs  of  the  said  debt  of  440/.  0*.  5rf.,  and  whilst  the  same 
was  then  due  and  payable  to  the  plaintiffs,  and  before  the  sup- 
posed consideration  for  the  making  of  the  defendant's  promise 
in  the  first  count  mentioned,  and  whilst  the  said  indenture  of  lease 
was  in  the  hands  of  the  plaintiffs  as  aforesaid,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  said  18th  day  of  June, 
1886,  the  plaintiffs,  by  a  certain  indenture  sealed  with  their  respec- 
tive seals,  and  now  shown  to  the  Court  here,  for  the  considerations 
therein  mentioned,  did  thereby  acquit,  release,  and  for  ever 
discharge  the  defendant  of  and  from  all  manner  of  debt  and  debts, 
sum  and  sums  of  money,  bills,  bonds,  notes,  accounts,  reckonings, 
judgments,  executions,  action  and  actions,  suit  and  suits,  claims, 
demands,  costs,  charges,  damages,  and  expenses  whatsoever,  which 
they  the  plaintiffs,  or  either  of  them,  their  or  either  of  their  partner 
or  partners,  then  had  or  ever  had,  or  could,  should,  or  might  at  any 
time  hereafter  have,  claim,  *challenge,  or  demand  of,  from,  or  [  *636  ] 
against  the  defendant,  his  executors  or  administrators,  or  his, 
their,  or   either  of  their  lands   or  tenements,  goods  or  chattels, 
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Cowper  *  from  the  beginning  of  this  world  to  the  day  of  the  date  of  the 
Grern.  last-mentioned  indenture  ;  as  by  the  said  last- mentioned  inden- 
ture, reference  being  thereunto  had,  will  more  fully  appear. 
And  the  defendant  further  saith,  that  the  said  debt  of 
4401.  0*.  5d.  was  (amongst  others)  then  released  by  the  plain- 
tiffs to  the  defendant  in  manner  and  form  as  above  mentioned. 
Verification. 

Special  demurrer,  assigning  for  causes,  that  the  defendant,  in 
the  said  plea,  neither  denies  the  making  of  the  promise  by  him  as 
the  plaintiffs  have  in  the  first  count  alleged,  nor  alleges  any  matter 
in  confession  and  accordance  thereof ;  neither  does  the  defendant 
allege  any  matter  whereupon  the  plaintiffs  can  take  a  certain  and 
positive  issue:  that  the  defendant,  in  the  said  plea,  attempts 
argumentatively  to  put  in  issue  the  legality  and  sufficiency  of  the 
consideration  upon  which  the  defendant  made  the  promise  in  the 
first  count  alleged :  that  although  the  defendant,  in  the  said  plea, 
hath  alleged  that  the  plaintiffs,  in  and  by  the  said  indenture  of  the 
18th  of  June,  1886,  released  the  defendant  of  and  from  all  and 
all  manner  of  debts  and  demands  due  from  the  defendant  to  the 
plaintiffs,  and  that  the  debt  so  due  as  in  the  first  count  mentioned 
was  thereby  released,  yet  the  defendant  hath  not  alleged  that  the 
plaintiffs,  by  the  said  indenture,  released  the  interest  which  they 
had  acquired  in  the  said  indenture  of  lease,  by  the  same  having 
been  deposited  with  them  by  the  defendant  as  in  the  first  count 
alleged  ;  and  that  the  defendant,  in  the  said  plea,  attempts  to  show 
argumentatively  that  the  said  indenture  of  the  18th  of  June,  1836, 
operated  as  a  release  of  the  interest  that  the  plaintiffs  had  acquired 
by  the  deposit  of  the  said  indenture  of  lease  with  them  by  the 
defendant,  as  in  the  first  count  alleged.  Joinder  in  demurrer. 
(•  637  j  The  following  points  were  marked  for  argument  on  the  part  of 

the  defendant:  1.  That  the  declaration  is  bad  as  disclosing  a 
fraudulent  transaction,  by  which  the  plaintiffs,  after  receiving 
the  full  dividend  on  their  debt  by  virtue  of  the  composition  deed, 
were  to  secure  a  further  advantage  to  themselves,  by  being  paid  in 
full,  to  the  prejudice  of  the  general  body  of  the  defendant's 
creditors.  2.  That  the  declaration  discloses  no  consideration  for 
the  defendant's  promise,  inasmuch  as  it  is  stated  in  the  declara- 
tion that  the  plaintiffs  released  the  debt  for  which  they  held  the 
lease,  and  then  all  right  of  holding  it  on  the  part  of  the  plaintiffs 
was  gone.  8.  That  there  also  is  no  consideration  for  the  said 
promise,  on  the  ground  that  the  plaintiffs  were  paid  in  full,  in 
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contemplation  of  law,  by  receiving  the  said  dividend,  all  claim      Cowpbr 
which  they  had  on  the  said  lease.  Grrbn 

The  case  was  argued  on  a  former  day  (Jan.  25)  by 

Humfrey  in  support  of  the  demurrer : 

First,  the  declaration  is  good.  It  does  not  appear  that  the 
agreement  between  the  plaintiffs  and  the  defendant  was  in  fraud 
of  the  other  creditors.  If  the  creditors  were  made  aware  of  it, 
it  was  good  in  law.  There  might  be  a  good  consideration  for 
the  creditors  permitting  another  to  receive  more  in  proportion 
than  they. 

Secondly,  the  plea  is  bad.  No  issue  can  be  taken  upon  it.  What 
could  the  plaintiff  reply  to  it  ?  The  deed  stated  in  the  plea  is  the 
very  deed  set  out  in  the  declaration.  The  plaintiff  could  not  say 
there  is  no  such  deed,  for  he  has  averred  it  in  his  declaration,  as  part 
of  the  consideration  in  respect  of  which  he  sues.  Suppose  he  took 
issue  on  the  averment  that  there  was  no  consideration  for  the 
defendant's  promise  except  the  supposed  consideration  mentioned 
in  the  declaration  ;  that  would  be  a  wholly  immaterial  issue. 

(Parke,  B. :  The  question  arises  upon  the  declaration ;  *the  plea       [  *638  ] 
does  no  more  than  repeat  at  greater  length  the  allegation  of  a 
release  in  the  declaration.) 

Erie,  contra  : 

The  question  in  this  case  is,  whether,  a  debtor  having  deposited 
with  a  creditor  a  deed  as  a  security  for  his  debt,  and  having  after- 
wards compounded  with  that  and  other  creditors,  the  payment  of 
such  composition  is  not  a  consideration  for  the  giving  up  of  the 
deed  by  the  creditor.  The  promise  alleged  in  the  declaration  is, 
that  the  defendant  will  pay  the  plaintiffs  the  remainder  of  their 
debt,  beyond  what  they  have  received  under  the  composition  deed. 
Where  is  the  consideration  for  that  promise  ?  What  right  had  the 
plaintiffs  to  retain  these  securities  for  their  debt,  after  an  absolute 
release  by  them  of  the  debt  itself  ?  The  debt  is  released  in  toto, 
for  good  consideration,  viz.  the  payment  of  the  composition 
stipulated  for  in  the  deed. 

(Pabke,  B. :  No  doubt,  if  there  has  been  actual  satisfaction,  the 
plaintiffs'  claim  is  altogether  at  an  end  :  the  question  is,  whether  a 
release  has  the  same  effect.) 
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Cowper       A  release  is  just  as  operative  to  destroy  the  debt  as  satisfaction. 

V. 

Greek 

(Parke,  B. :  To  make  the  declaration  bad,  you  must  say  that  all 
right  and  title  to  the  possession  of  the  securities  is  gone  by  the 
composition;  and  that  the  debtor  could  have  recovered  them  in 

trover.) 

It  is  submitted  that  he  could.     If  the  debt  had  been  paid,  it  must 
be  conceded  that  he  could  ;  and  if  it  be  released  for  value  received 
from  a  third  party,  is  it  not  the  same  ?     The  debt  is  released  and 
gone,  therefore  the  creditor's  qualified  right  to  hold  the  deed  as  a 
security  for  it,  is  gone  also.     Is  it  less  so,  because  the  considera- 
tion is  a  composition,  which  is  not  a  satisfaction  to  the  full  amount? 
The  legal  effect  of  the  release  cannot  depend  on  the  amount  of  the 
consideration.     It  was  possible  that  under  the  deed  of  composition 
the  whole  debt  might  have  been  paid  ;  how  then  could  the  effect  of 
the  absolute  release  contained  in  the  deed  depend  on  the  amount 
[  *639  ]       which  is  ultimately  realised  afterwards?     *Suppose  a  third  party 
had  given  security  for  the  debt ;  if  the   creditor  released  to  the 
principal    debtor,   and  did   not  obtain   his    full  debt,   could   he 
still  hold  the  surety  liable  ?    There  are  indeed  cases,  running  near 
the  present,  where  a  creditor  has  been  allowed  to  resort  to  securities 
remaining  in  his  hands,  notwithstanding  a  release  in  a  composition 
deed  ;  but  that  is  where  he  has  specially  reserved  the  right  to  do 
so :  as  in  Duffy  v.  Orr  (l),  where  the  creditor  added  to  his  signature 
to  the  composition  deed  the  words — "  without  prejudice  to  any 
securities  whatever  that  I  hold  ;  "  and  the  other  creditors  signed  it 
afterwards.     But  the  effect  of  a  legal  instrument  cannot  be  altered 
by  the  mere  understanding  of  the  parties. 

But  further,  the  agreement  for  full  payment  of  the  plaintiffs' 
debt  was  a  fraud  on  the  other  creditors  parties  to  the  composition 
deed,  and  therefore  could  not  form  any  consideration :  Lewi*  v. 
Jones  (2) .  There  are  cases  where  a  subsequent  promise  or  security 
has  been  sued  on,  but  that  is  where  it  has  been  under  seal ;  a  sub- 
sequent promise,  not  under  seal,  to  pay  the  remainder  of  the  debt, 
is  nudum  pactum :  Ex  parte  Hall  (3). 

Humfrey,  in  reply : 

The  question  is,  whether  the  agreement  contained  in  the  compo- 
sition deed  is  such  as  bound  the  plaintiffs  to  give  up  the  securities 

(1)  o  Bligh,    N.  S.   620;    1    CI.   &  (2)  28  R.  E.  360  (4  B.  &  C.  506). 

Fin.  253.  (3)  1  Deac.  B.  G.  171. 
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they  at  that  time  held  for  their  debt.  The  plaintiffs  had  a  right  to  Cowpee 
retain  them  in  order  to  reduce  their  debt.  If  they  could,  by  selling  green. 
the  lease,  reduce  the  amount  of  their  debt,  they  had  a  right  to  do 
so.  Thomas  v.  Courtnay  (l)  is  an  authority  for  the  plaintiffs.  There 
the  creditors  of  an  insolvent  agreed,  by  an  instrument  not  under 
seal,  to  accept  in  full  satisfaction  of  their  debts  12*.  in  the  pound 
payable  by  instalments,  and  to  release  him  from  all  demands.  One 
of  *the  creditors  who  signed  for  the  whole  amount  of  his  debt,  held  [  *640  ] 
at  the  time,  as  a  security  for  part,  a  bill  of  exchange  drawn  by  the 
debtor  and  accepted  by  a  third  person ;  and  the  money  due  thereon 
was  afterwards  paid  by  the  acceptor.  It  was  held  that  the  creditor 
might  retain  the  bill,  the  agreement  for  composition  not  containing 
any  stipulation  for  giving  up  securities,  and  the  effect  of  it  not 
being  to  extinguish  the  original  debt.  It  must  be  contended  on  the 
other  side,  that  the  instant  the  composition  deed  was  signed,  every 
security  held  by  the  plaintiffs  could  have  been  recovered  by  the 
defendant  in  an  action  of  trover.  It  would  be  for  the  benefit  of  the 
creditors  generally,  that  the  plaintiffs  should  reduce  their  debt  by 
means  of  this  security,  which  was  not  intended  to  be  given  up,  and 
therefore  they  have  a  right  to  retain  it. 

(Lord  Abingkr,  C.  B. :  In  Thomas  v.  Courtnay,  the  Court  thought 

there  was  no  release  of  the  debt  itself.) 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  delivered  on    the  80th    of 
January  by 

Parke,  B. : 

The  declaration  in  this  case'  states,  that  in  consideration  that  the 
plaintiffs  would  deliver  up  a  lease  held  by  them  as  a  security  for 
a  debt  due  to  them  by  the  defendant,  and  from  which  it  is  con- 
tended the  defendant  had  previously  been  released  by  force  of  a 
composition  deed  executed  by  the  plaintiffs,  he  promised  to  pay 
them  the  balance  of  their  debt,  which  should  remain  due  after  the 
stipulated  dividend  had  been  paid,  and  should  not  have  been  pre- 
viously realised  by  other  securities.  To  this  the  defendant  pleaded 
a  plea  setting  out  the  composition  deed,  and  describing  it  as  a 
general  release  of  all  debts  whatever  due  from  him  to  the  plaintiffs 
from  the  beginning  of  the  world  to  the  date  of  the  instrument ;  and 

(1)  1  B.  &  Aid.  1. 
B.R. — VOL.  LVI.  58 


834  1841.    EX.     7  MEE.  <fe  W.  640—641.  [iur. 


Cowpeb  the  objection  made  in  the  case  arises  on  the  declaration,  *namely, 
Green.  that  by  force  of  that  deed  the  plaintiffs'  debt  having  been  previously 
[  *64i  ]  released,  they  were  no  longer  entitled  to  hold  the  indenture  of  lease 
as  a  deposit  to  secure  repayment,  and  consequently  that  their  giving 
up  the  latter  could  form  no  consideration  for  a  promise  by  the 
defendant  to  pay  the  balance  due  on  that  debt.  On  looking  into 
the  authorities,  we  find  that  the  law  is  so.  In  Sheph.  Touchst. 
p.  342,  it  is  thus  laid  down :  "  By  a  release  of  all  debts,  are  dis- 
charged and  released  all  debts  then  owing  from  the  releasee  to  the 
releasor  upon  especialties  or  otherwise,  all  debts  also  due  upon 
statutes.  And  therefore  if  the  conusor  himself,  or  his  land,  be  in 
execution  for  the  debt,  and  he  hath  such  a  release,  he  must  be 
discharged."  And  Mr.  Preston  adds — "For,  by  releasing  the  debt, 
the  security  for  the  debt  is  released."  That  authority  is  precisely 
in  point.  Here  is  a  release  of  the  debt,  the  consequence  of  which 
is,  that  the  party  releasing  has  no  right  to  hold  the  collateral 
security  which  was  deposited  with  him ;  for,  looking  at  the  form 
of  the  release,  it  must  not  be  understood  simply  to  release  the  right 
of  action  on  the  debt,  but  the  security  also.  The  debt  is  released, 
and  consequently  as  much  gone  in  point  of  law  as  if  it  had  been 
satisfied ;  and  as  the  plaintiffs  had  no  right  to  hold  the  security  for 
it  afterwards,  so  they  had  no  right  to  make  the  giving  up  of  that 
security  the  consideration  of  a  promise  by  the  defendant,  and  con- 
sequently the  present  action  cannot  be  maintained.  The  judgment 
must  therefore  be  for  the  defendant. 

Judgment  for  tlie  defendant. 


CASES  AT  NISI   PRIUS. 


1837.  TODD  v.  HAWKINS  (l). 

r~.  (8  Car.  &  P.  88—93 ;  S.  C.  2  Moody  &  Rob.  20.) 

A  widow  lady  being  about  to  marry  the  plaintiff,  the  defendant,  who  had 
married  her  daughter,  wrote  her  a  letter,  containing  imputations  on  the 
plaintiff's  character,  and  desiring  a  diligent  and  extensive  inquiry  into  the 
plaintiff's  character :  Held,  that  this  was  a  letter  written  on  a  justifiable 
occasion,  and  that  the  defendant  was  justified  in  writing  the  letter,  provided 
the  jury  be  satisfied  that,  in  writing  it,  the  defendant  acted  bona  fi*U% 
although  the  imputations  contained  in  the  letter  were  false,  or  based  upon 

(1)  Approved  in   Henwoud  v.  Ifarriwm  (1872)  L.  E.  7  C.  P.  606,   621,  4i 
L.  J.  C.  P.  206.— A.  C. 
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the  most  erroneous  information ;  and  that,  if  the  defendant  used  expres-  Todd 

sions,  however  harsh,  hasty,  or  untrue,  yet  bond  fide,  and  believing  them  *• 

to  be  true,  he  was  justified  in  so  doing.  Hawkins. 

Communications  of  this  kind  should  be  viewed  liberally  by  juries,  and 
unless  they  see  clearly  that  there  was  a  malicious  intention  of  defaming 
the  plaintiff,  they  ought  to  find  for  the  defendant. 

Libel.    Plea — not  guilty. 

It  appeared  that  the  plaintiff  was  a  sharebroker,  and  that  the 
plaintiff  and  defendant  had  also  been  in  partnership  in  the  tea 
trade,  but  that  they  had  dissolved  their  partnership  in  the  year 
1835.  It  further  appeared  that  the  wife  of  the  defendant  was  the 
daughter  of  the  late  Dr.  Taft,  a  Wesleyan  minister,  and  that  in 
the  year  1886  the  plaintiff  was  paying  his  addresses  to  Mrs.  Taft, 
the  mother  of  the  defendant's  wife.  These  facts  were  proved  by 
Mrs.  Taft,  who  also  stated,  that  in  the  month  of  July,  1886,  she 
received  a  letter,  which  was  the  subject  of  the  present  action,  from 
the  defendant,  and  that  she  gave  it  to  the  plaintiff,  who  returned 
it  after  a  copy  had  been  made  of  it,  and  that  the  original  letter  was 
then  burnt.  In  her  cross-examination  Mrs.  Taft  said,  the  defen- 
dant would  receive  an  accession  of  property  on  her  second  marriage, 
or  when  his  youngest  child  comes  of  age,  which  would  be  about 
seven  years  hence,  so  that  property  would  the  sooner  come 
into  the  possession  of  the  defendant,  in  right  of  his  wife,  by 
Mrs.  Taft's  second  marriage. 

The  letter  was  to  the  following  effect :  [  89  j 

"Deab  Ma, — I  feel  very  severely  the  coldness  and  constraint 
which  compels  me  to  communicate  my  sentiments  to  you  through 
the  medium  of  a  letter,  but  the  misery  to  yourself  and  the  evil 
consequences  to  your  family,  which  must  inevitably  ensue  from 
the  step  I  fear  you  are  about  to  take,  impel  me  to  waive  every 
private  consideration  and  to  do  my  duty  to  you  honestly,  and, 
I  hope  you  will  feel,  respectfully,  as  I  am  quite  sure  you  would 
to  me  under  an  exchange  of  circumstances ;  but  whilst  in  the 
following  remarks  I  express  my  own  private  sentiments,  I  am 
anxious  you  should  believe  me  they  also  contain  the  opinion  (for 
there  is  but  one)  of  all  our  friends  without  any  exception.  And 
when  1  tell  you  that  your  conduct  in  the  affair  is  made  the  subject 
of  jest  and  the  severest  censure  of  all  classes  in  York,  those  to 
whom  you  are  known  and  others,  I  tell  you  but  the  honest 
though  painful  truth;  and  in  the  sight  of  God,  I  declare,  that 
amongst  the  great  numbers  in  York  who  have  mentioned  the 
subject  to  me,  I  have  never  in  any  one  instance  heard  it  spoken  of 
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Todd  otherwise  than  as  a  matter  of  deep  regret,  and  fraught  with  the 
Hawkins,  ruin  of  those  interests  which  it  is  your  first  duty  to  protect.  Now, 
I  am  quite  sure  from  all  that  I  have  ever  seen  and  known  of  your 
character,  that  wilfully  to  do  so  with  your  eyes  open  would  be 
utterly  abhorrent  to  you,  and  that  it  can  only  be  accounted  for  by 
your  being  the  victim  to  the  plausible  artifice  of  a  wicked  and 
artful  man,  and  I  most  earnestly  wish  you  to  investigate  thoroughly 
his  character,  for  I  honestly  assure  you,  and  I  speak  it  as  free 
from  personal  prejudice  as  I  am  able,  and  with  the  fear  of  a  lie  in 
my  heart,  that  his  character  in  York  amongst  those  who  best  know 
him  is  that  of  an  unprincipled  trickster.  To  make  money,  by  no 
matter  what  means,  appears  to  be  his  principal  object,  as  he  is 
constantly  descending  in  transactions  of  that  nature  to  the  meanest 
artifice  and  juggle,  which  an  honest-minded  man  would  rather  die 
[  *90  ]  than  be  guilty  of.  I  am  much  afraid  that  these  remarks  will  Mail 
of  having  their  proper  weight  upon  your  mind,  by  your  attributing 
them  to  prejudice  from  injury  received  on  my  part ;  but  I  assure 
you,  that  although  I  can  never  think  of  him  in  any  other  light 
than  that  of  a  fraudulent  man,  I  think  him  much  too  worthless 
for  resentment,  a  sentiment  I  am  sure  you  would  coincide  with 
could  you  view  him  in  his  true  colours.  The  circumstance 
which  chiefly  gives  me  pain  is  this, — that  I  can  scarcely  believe 
it  possible  that  you  can  so  far  be  deceived  by  the  crafty  ingenuity 
of  his  representations  as  to  be  insensible  to  the  injury  and  wrong 
he  has  inflicted  upon  myself,  and  through  me  upon  your  own  child, 
and  which  appears  to  every  other  person  as  palpable  as  they  are 
aggravated  and  disgraceful  ;  and  I  think  his  conduct  to  us  both 
may  form  a  pretty  sure  specimen  of  what  it  will  be  to  any  other  of 
your  family  who  may  have  the  misfortune  to  fall  under  his  control. 
Mamma,  examine  well  into  your  motives,  search  deeply  your  own 
heart.  Is  the  love  of  money  or  anxiety  after  worldly  appearance 
there  ?  Are  you  sacrificing  to  Mammon,  and  making  your  children 
pass  through  the  fire  to  Moloch  ?  The  spoils  of  the  widow  and 
fatherless  are  in  his  treasure,  the  moth  and  rust  will  corrupt  them, 
and  his  money  will  perish  in  the  using.  Do  let  me  press  upon  you 
the  conduct  which,  as  a  prudent  person  you  ought,  and  as  a 
professor  of  Christ  you  dare  not  but  do.  I  mean,  earnest  and 
agonizing  prayer  for  that  guidance  and  direction  of  the  Spirit 
of  God  which  is  promised  for  these  special  occasions,  by  thoroughly 
examining  your  motives,  and  weighing  well  the  consequences  of 
such  a  step;   and  then,  by  diligent  and  extensive  inquiry  from 
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parties  most  likely  to  give  you  honest  and  necessary  information        Todd 

as  to  his  character,  and  fitness  for  increasing  and  adding  to  the     hawkixs. 

comfort  and  establishment  of  those  interests  which  it  is  your  duty, 

and  I  have  no  doubt  your  intention,  to  protect — I  say,  if  after 

having  pursued  this  course  you  think  him  a  man  to  whom  you  can 

fearlessly  surrender  your  charge,  I  can  only  say  that  no  one  will 

*niore  rejoice  than  myself  if  the  issue  be  happy.     But  so  contrary        [  *91  ] 

is  my  conviction  of  the  result,  that  my  earnest  and  daily  prayer  to 

God  is,  that  he  who  has  promised  to  be  a  husband  to  the  widow, 

to  be  her  counsellor  and  guide,  and  has  declared  that  he  will  deal 

kindly  with  the  relicts  of  his  saints,  will  deliver  you  from  this  fatal 

snare,  which  has  already  had  an  unfavourable  effect  upon  your 

character  in  the  opinions  of  respectable  and  intelligent  people  both 

in  and  without  the  pale  of  the  Christian  church,  and  will  eventually 

ruin  your  peace.     I  pray  God  bestow  upon  you  every  necessary 

good,  and  so  direct  your  way  that  you  may  keep  his  testimonies. 

"  Yours  very  affectionately, 

"  W.  Hawkins. 
"  Mrs.  Doctor  Taft. 

"  P.S. — If  in  any  thing  I  have  said  above  you  should  imagine 
any  want  of  affection  or  respect,  I  wish  to  affirm  that  I  have  had 
no  such  intention,  and  desire  you  to  attribute  them  to  the  warm  and 
certain  conviction  of  the  desolating  truths  I  have  laid  before  you." 

Alderson,  B.  (in  summing  up) : 

The  question  you  will  have  to  determine  is,  whether  the  writing 
of  this  letter  being  justified  by  the  circumstances  under  which 
it  was  written,  there  is  any  thing  to  show  that  the  defendant  was 
actuated  by  malice.  In  many  cases  malice  is  to  be  inferred  from 
the  writing  itself;  ordinarily  the  law  infers  that  any  one  who 
without  a  justifiable  occasion  writes  that  which  is  prejudicial 
to  the  character  of  another,  is  actuated  by  malicious  motives. 
Where,  however,  there  is  a  justifiable  occasion  for  the  communica- 
tion, the  law  very  properly  draws  a  different  line.  Here  is  a  widow 
about  to  contract  marriage  with  the  plaintiff ;  the  defendant  is  her 
son-in-law ;  I  think,  therefore,  that  he  was  justified  in  writing  this 
letter  to  her,  provided  you  are  satisfied  that  in  doing  so  he  acted 
bond  fide%  although  the  imputations  contained  in  the  letter  be  false, 
or  based  upon  the  most  erroneous  ^information.  There  is  no  doubt,  [  *92  ] 
that  unless  this  letter  were  justified  by  the  occasion,  it  is  a  libel, 
and  had  Mrs,  Taft  and  the  defendant  been  strangers  to  each  other, 
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Todd        this  would  have  been  a  mere  question  of  damages.     However,  in 

Hawkins,     this   case,    although   the   letter   be   derogatory   to    the   plaintiff's 

character,  and  written  in  stronger  language  than  a  prudent  man 

would  use,  you  must  consider  whether  it  was  written  sincerely,  and 

with  a  desire  to  benefit  the  person  to  whom  it  was  addressed.     The 

letter  professes  to  be  so,  and  you  must  decide  whether  that  profession 

is  made  bond  fide.     The  request  that  this  lady  would  make  diligent 

and  extensive  inquiry  into  the  character  of  Mr.  Todd  was  extremely 

good  advice,  and  so  is  the  exhortation  to  her  to  apply  herself  to 

prayer.     It  may  not  be  judicious  on  trifling  or  light  occasions 

to  make  reference  to  sacred  things ;  but  on  an  important  occasion 

like  that  which  called  forth  this  letter,  no  better  advice  could 

be  given.     The  question  you  have  to  try  is,  not  whether  Mr.  Todd 

was  guilty  of  the  charges  laid  against  him,  but  whether,  although 

the  defendant  may  have  acted  rashly,  he  wrote  the  letter  bond  fide. 

So  far  as  pecuniary  interests  are  concerned,  it  would  be  to  the 

advantage  of  the  defendant  that  this  lady  should  marry,  and  that 

tends  to  show  bona  fides,  as  men  do  not  in  general  act  maliciously 

and  at  the  same  time  against  their  own  interests.    The  whole  of 

the  circumstances  are  before  you,  and  the  occasion  is  one  which 

prima  facie  justifies  the  letter.    If,  however,  the  defendant  has 

availed  himself  of  the  occasion  for  malicious  purposes,  he  must 

answer  for  what  he  has  done.     If,  on  the  other  hand,  he  has  used 

expressions,  however  harsh,  hasty,  or  untrue,  yet  bondr  fide,  and 

believing  them  to  be  true,  he  was  justified  in  so  doing.     It  is  for 

the  good  of  all  that  communications  of  this  kind  should  be  viewed 

liberally  by  juries  ;  and  unless  you  see  clearly  that  this  letter  was 

written  with  a  malicious  intention  of  defaming  the  plaintiff,  your 

verdict  ought  to  be  for  the  defendant  (l). 

Verdict  for  the  defendant. 
[  93  ]        Alderson,  B. : 

I  hope  it  will  be  understood  that  this  verdict  is  founded  on  the 
fact  that  this  letter  was  a  confidential  communication. 

The  Foreman  of  the  Jury  :  My  Lord,  that  is  so. 

R.  Alexander,  and  Wightman,  for  the  plaintiff. 

C.  Cresswell,  and  Mathews,  for  the  defendant. 

(1)  In  the  case  of  Wright  v.  Wood-  tion    ie    this:    That  the  occasion  on 

yate,  41  R.  R.  788  (2  Cr.  M.  &  R.  573),  which  the  communication  was  made, 

Mr.  Baron  Pabke  says,  "The  proper  rebuts  the  inference  pnW /act>  arising 

meaning  of  a  privileged  coinmunica-  from  a  statement  prejudicial  to  the 
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TUELEY  v.  THOMAS.  ww. 

(8  Oar.  &  P.  103—104.)  [  103  ] 

The  rule  of  the  road  as  to  keeping  the  proper  side,  applies  to  saddle 
horses  as  well  as  carriages ;  and  if  a  carriage  and  a  horse  are  to  pass,  the 
carriage  must  keep  its  proper  side,  and  so  must  the  horse. 

If  the  driver  of  a  carriage  is  on  his  proper  side,  and  sees  a  horse  coming 
furiously  on  its  wrong  side  of  the  road,  it  is  the  duty  of  the  driver  of  the 
carriage  to  give  way  and  avoid  an  accident,  although,  in  so  doing,  he  does 
go  a  little  on  what  would  otherwise  be  his  wrong  side  of  the  road. 

Case.  The  declaration  stated  that  the  plaintiff  was  possessed  of 
a  gig,  which  was  driven  by  his  servant,  and  that  the  defendant,  who 
was  on  horseback,  negligently  and  carelessly  rode  against  the  gig 
and  broke  it.  Pleas,  first,  Not  guilty;  and  second,  that  the 
accident  happened  by  the  negligence  of  the  plaintiff's  servant. 

It  appeared  that  the  plaintiff's  servant  was  driving  the  gig  on 
the  proper  side  of  the  road,  and  that  the  defendant  then  was  on 
horseback,  riding  at  a  great  rate  in  the  opposite  direction,  and  was 
on  his  wrong  side  of  the  way,  when  he  came  into  collision  with  the 
plaintiff's  gig  and  broke  it. 

Ludlow,  Serjt.,  submitted,  that  it  was  at  least  doubtful  whether 
the  rule  of  the  road,  as  to  keeping  the  near  *side,  applied  to  saddle  [  *104  ] 
horses,  or  indeed  to  any  thing  but  carriages ;  and  also  argued  that 
a  person  who  was  on  the  proper  side  of  the  road  should  not 
obstinately  continue  there  if  he  saw  a  horse  coming  on  the  wrong 
side,  but  should,  if  there  was  plenty  of  room,  give  way. 

Coleridge,  J. : 

The  question  in  this  case  is,  whether  the  defendant  was  to  blame, 
or  whether  the  fault  was  wholly  or  in  part  in  the  plaintiff's  servant. 


character  of  the  plaintiff,  and  puts  it 
upon  him  to  prove  that  there  was 
malice  in  fact — that  the  defendant  was 
actuated  by  motives  of  personal  spite 
or  ill-will,  independent  of  the  occasion 
on  which  the  communication  was 
made.  In  the  present  case  it  became, 
in  my  opinion,  incumbent  on  the 
plaintiff  to  show  malice  in  fact.  This 
he  might  have  made  out  either  from 
the  language  of  the  letter  itself,  or  by 
extrinsic  evidence,  or  by  proof  of  the 
conduct  or  expressions  of  the  defen- 
dant, showing  that  he  was  actuated  by 
a  motive  of  personal  ill-will." 

See  the  cases  of  Blackburn  v.  Black- 


burn,  29  E.  R.  583  (3  Car.  &  P.  146) ; 
Harwood  v.  Green,  3  Car.  &  P.  141 ; 
Robertson  v.  Macdougal,  29  R.  R.  684 
(3  Car.  &  P.  259) ;  Ward  v.  Smith,  4 
Car.  &  P.  302  ;  Kerr  v.  Sheddin,  4  Car. 
&  P.  528 ;  Cockayne  v.  Hodgkisson,  38 
R.  R.  845  (5  Car.  &  P.  543) ;  Woodward 
v.  Lander,  40  R.  R.  816  (6  Car.  &  P. 
548) ;  Coward  v.  Wellington,  7  Car.  & 
P.  531  ;  Shipley  v.  Todhunter,  7  Car. 
&  P.  680;  and  Young  v.  Feivson,  8 
Car.  &  P.  55.  [Clark  v.  Molyneux 
(1877)  3  Q.  B.  Div.  237,  47  L.  J.  Q.  B. 
230,  is  now  the  leading  authority. — 
F.  P.] 
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Tubley  It  has  been  suggested  as  a  doubt,  by  the  learned  counsel  for  the 
Thomas.  defendant,  whether  the  rule  of  the  road  applies  to  saddle  horses  or 
only  to  carriages.  Now,  I  have  no  doubt  that  it  does.  If  a  carriage 
and  a  horse  are  to  pass,  the  carriage  must  keep  its  proper  side,  and 
so  must  the  horse.  It  has  also  been  said  to  be  doubtful  whether,  if 
a  person  driving  a  carriage  is  on  his  proper  side,  and  sees  a  horse 
coming  furiously  on  its  wrong  side,  the  driver  of  the  carriage 
should  give  way  and  let  the  horse  pass.  Now,  I  think  on  this  point 
that  it  is  the  duty  of  a  person  driving  a  carriage,  under  such 
circumstances,  to  give  way  if  there  be  room,  so  as  to  let  the  horse 
pass,  and  avoid  an  accident,  although  in  so  doing  the  carriage  does 
go  a  little  on  to  what  would  otherwise  be  the  wrong  side  of  the 
road. 

Verdict  for  the  plaintiff. 

Talfourd,  Serjt.,  and  R.  V.  Richards,  for  the  plaintiff. 

Ludlow,  Serjt.,  for  the  defendant. 


1837.  PIRIE  and  Others  v.  STEELE. 

[~^-|  (8  Car.  &  P.  200—204 ;  S.  C.  2  Moody  &  Rob.  49.) 

The  great  object  of  a  policy  of  insurance  on  a  ship  is  to  indemnify  the 
assured,  and  the  supposed  rule  of  deducting  one-third  new  for  old,  after 
the  firBt  voyage,  has  grown  up  to  prevent  controversy. 

The  question,  whether  a  ship  is  on  her  first  voyage,  is  not  determined  by 
the  policy. 

It  seems  that  it  would  be  better  that  a  time,  depending  on  the  age  of  the 
ship,  should  be  specified  in  the  policy  as  the  time  from  which  the  deduction 
of  one-third  new  for  old  should  take  place,  instead  of  its  depending  on  the 
first  voyage. 

Assumpsit  on  a  policy  of  insurance,  dated  February  27th,  1835, 
on  the  ship  Augusta  Jessie.  The  policy  was  a  time  policy  for  one 
year,  and  the  loss  was  stated  in  the  declaration  to  be  a  partial  loss 
by  perils  of  the  seas.  Plea;  that  the  plaintiff  had  sustained  no 
greater  damage  than  19/.  8s.  ljd.  Replication,  that  the  plaintiffs 
had  sustained  greater  damage. 

It  was  opened  by  Sir  F.  Pollock,  for  the  plaintiffs,  that  the 

[  *20i  ]      only  question  in  this  case    was,   whether    the    defendant   *was 

entitled  to  make  the  deduction  one-third  new  for  old,  according  to 

the  usage  at  Lloyd's,  on  the  ground  that  the  ship,  at  the  time  of  the 
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sustaining  of  the  injury,  was  not  on  her  first  voyage.  The  ship,  as  Pibib 
appeared  by  her  articles,  was  bound  on  a  voyage  from  England  to  Steele. 
Hobart  Town,  Van  Diemen's  Land,  Australia,  or  any  other  port 
in  India,  till  her  arrival  in  England.  She  had  a  Government 
charter  to  take  convicts  to  Van  Diemen's  Land,  and  having  done 
so,  and  being  unable  to  procure  a  homeward  cargo,  she  proceeded 
to  Madras,  and  there  procured  a  cargo,  and  when  near  the  Cape  of 
Good  Hope,  on  her  way  back  to  England,  she  sustained  the  injury 
upon  which  the  present  action  was  brought.  Upon  these  facts  he 
submitted  that  the  ship  was  at  that  time  on  her  first  voyage.  It 
had  been  said  by  some,  that  the  question  whether  a  vessel  was  on 
her  first  voyage  or  not  depended  on  the  policy. 

Lord  Abinoer,  C.  B. : 
It  cannot  depend  on  the  policy. 

Sir  F.  Pollock  : 

The  only  rule  respecting  what  is  a  first  voyage,  which  will  bear 
inquiry,  is  this  :  the  first  voyage  is  the  first  time  that  a  ship  leaves 
her  port  till  she  comes  back  to  it  again,  if  she  leaves  with  an 
animus  revertendi.  If  you  dispatch  your  vessel  on  a  voyage,  and 
engage  sailors  for  a  voyage  out  and  home,  although  that  voyage 
may  be  broken  into  separate  portions,  it  will  be  all  one  voyage. 
Captain  Cook's  first  voyage  and  Captain  Cook's  second  voyage  are 
delineated  on  every  terrestrial  globe,  and  each  comprises  the  entire 
voyage  out  and  home.  It  would  be  shown  that  the  captain  of  the 
Augusta  Jessie  was  offered  a  valuable  China  cargo,  but  refused  it, 
as  he  was  bound  by  his  articles  for  a  voyage  out  and  home. 

The  deposition  of  Captain  Edinburgh  was  read :  he  stated  that 
the  voyage  was  a  voyage  out  and  home,  and  *that  having  taken  the  [  *202  ] 
convicts  to  Hobart  Town,  he  proceeded  to  Madras,  and  was  offered 
China  freight,  which  would  have  amounted  to  20,000/.,  but  he 
refused  it,  and  having  obtained  a  homeward  cargo  at  Madras,  the 
ship  met  with  the  accident  in  Table  Bay.  In  his  cross-examination 
he  said,  that  the  outward  voyage  ended  at  Hobart  Town, — that  the 
vessel  was  built  at  Sunderland  and  brought  coals  to  London,  she 
then  having  neither  a  register  nor  a  name,  and  that  she  was 
brought  to  London  for  sale. 

The  ship's  articles  were  put  in  ;  they  were  to  the  effect  stated  by 
Sir  F.  Pollock  in  his  opening. 
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Pirib  On  the  part  of  the  plaintiff,  several  eminent  ship-owners  were 

Steele.  called.  Mr.  Old  said,  "  The  policy  being  one  or  the  charter-party 
being  one,  makes  no  difference  as  to  the  deduction  of  one-third  new 
for  old.  A  voyage  means  the  voyage  out  and  home,  whether  long 
or  short.  This  voyage  to  Hobart  Town  and  back  is  all  one  voyage; 
the  voyage  out  is  only  a  passage,  and  it  is  not  a  voyage  till  the  ship 
comes  back."  In  his  cross-examination  he  said,  "The  Marine 
Insurance  Society  deduct  no  thirds  unless  the  ship  is  eighteen 
months  old." 

Lord  Abinger,  C.  B. : 

That  is  the  most  sensible  rule.  It  is  much  more  certain  than 
the  rule  of  the  first  voyage,  which  may  be  either  very  long  or  very 
short. 

Mr.  Nichols  said :  "  The  first  voyage  is  sailing  from  a  port  in 
Great  Britain  and  coming  back  to  Great  Britain  again,  provided 
that  the  ship  is  not  on  a  fishing  voyage  or  an  indefinite  voyage. 
Out  and  home  is  one  voyage,  if  not  very  long.  I  think,  if  it  came 
within  two  years,  it  would  be  one  voyage." 

Mr.  Ward  stated  the  usage  to  be,  that  no  deductions  should  be 
f  «203  ]      made  within  the  first  voyage,  however  long,  or  *  within  a  year  of 
the  launch  of  the  vessel,  if  she  goes  short  trips. 

For  the  defendant  witnesses  were  called,  with  a  view  of  showing 
that  after  the  ship  Augusta  Jessie  left  Hobart  Town,  she  was  on 
her  second  voyage. 

Mr.  Powell  said :  "  Every  time  a  ship  carried  freight  it  was 
considered  one  voyage,  till  the  decision  of  the  case  of  Fenwick  v. 
Robinson  (1),  and  after  that  we  yielded  to  that  case.  I  consider  that, 
if  there  is  a  separate  policy,  it  is  a  separate  voyage." 

Mr.  Richards  said:  "lama  taker  of  averages.  I  should  say 
that  this  ship  was  on  her  second  voyage.  I  consider  the  homeward 
voyage  as  the  second.  If  a  ship  has  earned  freight,  I  consider  that 
any  subsequent  sailing  is  the  commencement  of  a  second  voyage. 
A  ship  going  from  her  place  of  building  in  ballast  to  fetch  a  cargo, 
I  should  consider  no  voyage.  In  the  West  India  trade,  out  and 
home  is  one  voyage,  as  the  object  is  to  bring  the  cargo  home. 

(1)  33  R.  B.  675  (3  Car.  &  P.  323). 
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Policies  and  charter-parties  have  nothing  to  do  with  this  question. 
If  a  ship  in  going  out  earned  but  small  freight,  I  might  consider 
out  and  home  as  one  voyage ;  but  if  she  carried  out  a  full  cargo, 
and  earned  full  freight  on  her  voyage  out,  that  would  be  one 
voyage." 

Several  other  witnesses,  much  conversant  with  ship  insurances, 
stated  that,  on  the  earning  of  freight,  the  first  voyage  was  at 
an  end. 

Sir  F.  Pollock,  in  reply : 

A  policy  of  insurance  is  a  contract  of  indemnity,  which  is  not  to 
be  put  aside  by  any  rule  not  as  plain  as  that  which  makes  a  bill 
payable  after  three  days'  grace. 

Lord  Abinger,  G.  B. : 

The  great  object  of  a  policy  of  insurance  is  to  indemnify  the 
assured,  and  this  supposed  rule  of  one-third  new  for  old  has  grown 
up  to  escape  controversy.  The  question  is,  what  is  the  first  voyage? 
The  merchants  understand  it  one  way,  the  underwriters  another, 
and  the  witnesses  disagree  about  it.  It  would  be  much  better  to 
have  a  time  specified  in  the  policy,  depending  on  the  age  of  the 
ship.  In  coming  near  the  time,  it  might  occasionally  work  some 
hardship,  but  it  would  prevent  litigation.  I  confess  I  cannot 
subscribe  to  the  doctrine  of  the  policy  determining  it. 

Verdict  for  the  plaintiffs. 

Sir  F.  Pollock,  and  R.  V.  Richards,  for  the  plaintiffs. 
Campbell,  A.-G.,  and  Maule,  for  the  defendants. 
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BBIND  v.  DALE  (1). 

(8  Car.  &  P.  207—213 ;  S.  C.  2  Moody  &  Rob.  80.) 

Semble,  that  a  town  carman,  whose  carts  ply  for  hire  near  the  wharfs, 
and  who  lets  them  by  the  hour,  day,  or  job,  is  not  a  common  carrier. 

If  a  person,  who  is  not  a  common  carrier,  agree  to  carry  goods  for  hire, 
he  thereby  agrees  to  make  good  losses  arising  from  the  negligence  of  his 
own  servants,  although  he  iB  not  liable  for  any  loss  by  thieves,  or  from  any 

(1)  Cited  in  Liver  Alkali  Co.  v.  Johnson  (1874)  L.  R.  9  Ex.  338,  .343,  43  L.  J. 
Ex.  216.— A.  C. 


1887. 


[207] 
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Brind  taking  by  force,  or  if  the  owner  accompanies  the  goods  to  take  care  of  them, 

v.  and  was  himself  guilty  of  negligence. 

^ALE*  If  goods  be  delivered  to  A.,  under  a  contract  that  the  owner  should  go 

with  them,  and  take  care  of  them,  that  is  not  a  delivery  of  the  goods  to  A., 

as  a  common  carrier. 

Assumpsit.  The  declaration  stated  that  the  defendant  was  a 
common  carrier  of  goods  and  chattels,  in  and  by  a  certain  cart, 
from  divers  places  to  divers  other  places;  and  that  the  plaintiff 
caused  to  be  delivered  to  the  defendant,  as  such  carrier,  certain  goods 
(specifying  them),  to  be  taken  care  of  and  safely  carried  from 
Nicholson's  Wharf  to  Brooks's  Wharf,  and  to  be  there  delivered ; 
and  that  in  consideration  thereof,  and  of  certain  reward,  the 
defendant  promised  to  take  care  of  the  goods,  and  to  carry  them. 
And  although  the  defendant,  as  such  carrier,  had  and  received  the 
said  goods  and  chattels  for  the  purpose  aforesaid,  yet  the  defendant, 
not  regarding  his  duty  as  such  carrier,  nor  his  said  promise,  hath 
not  taken  care  of  the  goods,  nor  safely  carried  them,  but  so  negli- 
gently behaved  and  conducted  himself  that  the  goods  were  lost. 

[  *208  ]  Pleas,  first,  that  the  defendant  was  not  nor  is  a  common  *  carrier  of 
goods  and  chattels.  Secondly,  that  the  said  plaintiff  did  not  cause 
to  be  delivered  to  the  said  defendant,  as  a  common  carrier,  the 
goods,  or  any  of  them,  to  be  taken  care  of,  carried,  and  delivered, 
nor  did  the  defendant,  as  such  carrier,  have  and  receive  the  goods 
and  chattels,  or  any  of  them.  Third,  non  assumpsit.  Fourth,  that 
the  said  supposed  goods  did  not,  by  or  through  the  negligence  of 
the  defendant  or  his  servant,  become  lost  to  the  plaintiff.  There 
was  a  fifth  plea,  that  it  was  a  part  of  the  contract  that  the  plaintiff 
should  accompany  the  cart  and  protect  the  goods ;  but  this  plea 
was  held  bad  on  special  demurrer,  as  amounting  to  the  general 
issue. 

It  appeared  that  the  plaintiff,  who  had  resided  at  Ramsgate,  but 
was  quitting  his  residence,  had,  about  the  beginning  of  November, 
1836,  sent  up  several  packages  by  a  steamer  to  Nicholson's  Wharf ; 
and  that  on  the  4th  of  that  month,  he  had  himself  come  up  by 
another  steamer,  with  other  packages,  to  Fresh  Wharf.  It  further 
appeared  that  at  about  six  o'clock  in  the  evening  of  that  day,  the 
plaintiff  wishing  to  have  the  packages  carried  from  both  these 
wharfs  to  Brooks's  Wharf,  he  went  to  a  stand  of  carts  in  Thames 
Street,  at  which  a  cart  of  the  defendant  was  plying  for  hire.     It 

[  *209  ]  also  appeared  that  the  defendant  *was  an  owner  of  thirty  or  forty 
carts,  which  were  in  the  habit  of  standing  near  the  wharfs,  ready 
to  be  hired  by  any  person  who  chose  to  engage  them,  either  by  the 
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hoar,  day,  or  job,  the  defendant  being  what  is  called  a  town  carman.  Bbihd 
It  was  proved  that  on  the  arrival  of  the  cart  at  Brooks's  Wharf  one  dalk. 
of  the  packages  was  missing. 

C.  Crestwell,  for  the  defendant : 

I  submit  that  the  plaintiff  must  be  nonsuited.  It  is  neither  made 
out  that  the  defendant  is  a  common  carrier,  nor  that  the  goods  were 
delivered  to  him  as  such.  The  defendant  lets  out  carts  for  hire ; 
and  a  common  carrier  is  one  who  for  hire  and  reward  takes  goods 
from  town  to  town,  and  who  is  by  law  bound  to  take  any  goods 
offered  to  him  to  carry,  if  his  cart  is  not  full. 

Lord  Abingbr,  C.  B. : 

I  am  inclined  to  agree  with  you  that  the  defendant  is  not  a 
common  carrier.  Still,  if  I  were  to  allow  the  plaintiff  to  amend  the 
declaration  by  stating  that  the  defendant  for  hire  agreed  to  convey 
these  goods,  he  would  then  be  liable  for  the  loss  of  them,  if  it  occurred 
from  tho  negligence  of  his  own  servants.  I  should  say  that  this 
was  a  contract  by  the  defendant  to  carry,  safely  and  securely,  as  far 
as  regards  the  neglect  of  himself  and  his  servant,  but  not  to  insure 
the  safety  of  the  goods  at  all  events. 

Thesiger,  for  the  plaintiff : 
I  submit  that  on  this  evidence  the  defendant  is  a  common  carrier. 

Lord  Abinger,  C.  B. : 

I  think  not ;  but  the  case  had  better  proceed. 

C.  CressweU,  for  the  defendant : 

There  is  a  great  difference  between  a  common  carrier  and  a  town 
carman.  The  carrier  is  bound  to  deliver  safely,  and  however  careful 
*he  may  be,  he  is  liable  for  any  loss  that  occurs.  But  a  person  [  *2*0  ] 
letting  out  carts  for  hire  is  not  responsible  for  the  safety  of  the 
goods,  if  he  and  his  servants  exercise  ordinary  care  and  diligence. 
If  his  servants  are  negligent,  he  is  no  doubt  liable ;  but  if  there  be 
no  negligence  on  his  part,  or  on  that  of  his  servants,  he  is  not  so. 
It  will  be  shown  not  only  that  there  was  no  negligence  on  the  part 
of  the  defendant's  servants,  but  that  it  was  actually  arranged  that, 
as  the  driver  of  the  cart  was  obliged  to  be  at  the  head  of  his  horse, 
the  plaintiff  should  go  with  the  cart,  and  see  that  no  one  took  away 
any  of  the  packages. 
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Bbind  It  was  proved  by  the  defendant's  foreman  that  the  plaintiff  hired 

Dale.        the  cart  as  it  was  plying  in  Thames  Street,  at  about  six  o'clock  in 

the  evening ;  and  that  at  the  time  of  the  hiring,  the  driver  said  to 

the  plaintiff,  "You  are  going  with  the  cart?"  and  the  plaintiff 

replied,  "  Yes."     And  on  the  driver  saying  to  the  plaintiff,  "  Don't 

you  leave  me ;  I  cannot  leave  the  horse  to  look  after  the  goods," 

the  plaintiff  said,  "  I  shall  go  along  with  you,  to  look  after  the 

goods."     The  driver  of  the  cart  also  proved  that  he  walked  at  the 

head  of  the  horse  all  the  way  to  Brooks's  Wharf,  supposing  that 

the  plaintiff  was  following  the  cart,  and  watching  the  packages; 

but  that  on  their  arriving  at  Brooks's  Wharf,  one  package  was 

missing. 

# 
Thesiger  cited  the  case  of  Robinson  v.  Dunmore  (l). 

W.  H.  Watson,  for  the  defendant : 
That  case  was  upon  a  special  warranty. 

T  211  ]  Thesiger,  in  reply  : 

If  the  defendant's  servant  was  guilty  of  negligence,  the  defendant 
will  be  liable,  even  though  the  plaintiff  did  agree  to  watch  the 
goods.  I  contend  further,  that  the  defendant  is  a  common  carrier. 
He  is  the  owner  of  a  great  number  of  carts,  which  ply  at  particular 
stations,  to  convey  goods  from  one  place  to  another.  I  submit  that 
he  is  as  much  a  carrier  as  a  person  who  agrees  to  carry  from 
London  to  Hounslow.  I  submit,  also,  that  unless  it  was  stipulated 
in  the  agreement  for  the  hiring  of  the  cart,  that  the  goods  should 
not  be  put  into  the  custody  of  the  defendant's  servant,  but  should, 
though  in  the  cart  of  the  defendant,  be  still  in  the  custody  of  the 
plaintiff,  the  verdict  must  be  for  the  plaintiff. 

Lord  Abinger,  G.  B.,  in  summing  up : 

The  first  objection  that  the  defendant  makes  to  the  plaintiff's 
recovering  in  this  action  is,  that  he  is  not  a  common  carrier.  My 
opinion  is,  that  the  defendant  is  not  a  common  carrier;  and,  if 
necessary,  I  will  give  leave  to  move  to  enter  a  nonsuit  on  that 
point.  The  next  question  is,  whether  the  plaintiff  delivered  these 
goods  to  the  defendant  as  a  common  carrier.  Now,  a  common 
carrier  is  in  the  nature  of  an  insurer,  and  if  he  carries  without  any 
qualification  of  his  liability,  he  becomes  an  insurer  against  all  but 

(1)  d  £.  R.  63d  (2  Bos.  &  P.  416). 
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fire,  tempest,  and  the  King's  enemies,  and  he  insures  against  thieves,  Bbikd 
and  the  frauds  of  his  own  servants.  Still,  there  are  cases  in  which,  dale. 
although  a  person  is  not  a  common  carrier,  he  is  liable  for  the 
neglect  of  his  own  servants.  I  take  it  that  if  a  man  agrees  to  carry 
goods  for  hire,  although  not  a  common  carrier,  he  thereby  agrees  to 
make  good  losses  arising  from  the  negligence  of  his  own  servants, 
although  he  would  not  be  liable  for  losses  by  thieves,  or  by  any 
taking  by  force ;  or  if  the  owner  accompanies  the  goods,  to  take  care 
of  them,  and  was  himself  guilty  of  negligence,  for  it  is  a  rule  of  law 
that  a  party  cannot  recover,  if  his  own  negligence  was  as  much  the 
cause  of  the  loss  as  that  of  the  defendant.  It  appears  that  the 
defendant  *lets  out  carts,  which  ply  at  different  stands ;  and  if,  [  *212  ] 
when  this  cart  was  let,  the  plaintiff  agreed  to  go  with  the  goods,  and 
watch  them,  it  is  manifest  that  he  did  not  rely  solely  on  the 
defendant's  servant.  There  is  only  one  horse,  and  one  man,  who 
must  be  at  the  head  of  the  horse.  You  will  therefore  say  whether 
the  goods  were  delivered  to  the  plaintiff  as  a  common  carrier,  or 
whether  the  circumstances  do  not  show  that  the  goods  were  put  into 
the  cart  under  a  modified  contract  that  the  plaintiff  should  go  with 
them,  and  take  care  of  them.  If  you  think  that  they  were  delivered 
under  such  modified  contract,  your  verdict  on  the  second  issue 
ought  to  be  for  the  defendant.  The  next  question  is,  whether  the 
goods  were  lost  by  the  negligence  of  the  defendant's  servant.  If 
there  was  negligence,  that  must  be  proved  by  the  plaintiff;  and  so 
far  from  that,  the  servant  kept  at  the  head  of  his  horse,  and  never 
left  it ;  and  I  do  not  see  what  lie  could  have  done  more  than  he 
did.  If  you  think  that  there  was  no  negligence  in  the  defendant's 
servant,  or  that  the  negligence  of  the  plaintiff  himself  contributed 
to  the  loss,  you  will  find  a  verdict  on  the  fourth  issue  for  the 
defendant. 

A  Juror  :  My  Lord,  does  the  agreement  to  go  with  the  goods 
exonerate  the  carman  ? 

Lord  Abinobr,  C.  B. : 

I  give  you  no  direction  in  point  of  law,  but  I  put  it  to  you  as  a 
question  of  fact — Did  the  defendant  take  the  goods  as  a  common 
carrier  ? 

Verdict  for  the  defendant  on  the  second  and  fourth 
})leas,  and  the  jury  discharged  as  to  the  remaining 
issues. 
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Brind       Lord  Abinger,  C.  B. : 

v. 
Dale.  I  think  the  defendant  is  not  a  common  carrier. 

[  213  ]  Thesiger,  and  Barstow,  for  the  plaintiff. 

CressweU,  and  W.  H.  Watson,  for  the  defendant. 


1838.  EMMETT  v.  The  Hon.  G.  C.  NOBTON. 

[  606  ]  (8  Car.  &  P.  506—512.) 

Where  a  wife  is  living  with  her  husband,  and  in  the  ordinary  arrange- 
ment of  their  household  she  gives  orders  which  are  proper  and  not 
extravagant,  it  is  presumed  that  she  has  the  authority  of  her  husband  for 
so  doing. 

When  the  husband  and  wife  do  not  live  together,  and  the  husband  has 
turned  the  wife  out  of  doors,  the  law  makes  her  his  agent  to  order  such 
things  as  are  reasonable  and  necessary  for  herself  ;  but  if  she  is  living  in 
open  adultery,  her  husband  is  not  bound  by  any  contract  she  may  make 
even  for  necessaries. 

If  the  husband  has  not  turned  the  wife  out  of  doors,  and  they  have 
separated  in  consequence  of  differences,  the  question  will  be,  whether  the 
husband  has  given  the  wife  sufficient  for  necessaries  suitable  to  his  degree, 
for  if  he  has,  he  is  not  liable  to  her  debts  even  for  necessaries. 

If  a  husband  is  Bued  in  assumpsit  for  articles  supplied  to  his  wife,  and  he 
means  to  defend  the  action  as  to  part  only,  $emble9  that  his  proper  plea  is 
that  he  is  not  liable  beyond  a  certain  amount,  and  that  he  should  pay  that 
amount  into  Court. 

A  special  juror  objected  to  being  sworn,  and  stated  that  he  was  of  the 
persuasion  of  a  Quaker,  but  not  a  member  of  the  Society  of  Friends.  He 
was  allowed  to  affirm. 

Assumpsit  for  the  hire  of  horses,  carriages,  and  harness,  snpplied 
to  the  defendant's  wife.  Plea  of  payment  of  78/.  into  Court,  and 
that  the  plaintiffs  have  not  sustained  damages  to  a  greater  amount. 
Replication,  that  the  plaintiffs  have  sustained  damages  to  a  greater 
amount. 

Mr.  Lloyd,  one  of  the  special  jurors,  objected  to  being  sworn. 
He  said :  "I  have  the  sentiments  of  a  Quaker.  I  am  not  a 
member  of  the  Society  of  Friends,  but  I  am  of  the  persuasion  of 
a  Quaker." 

Lord  Abinoer,  C.  B. : 
You  may  affirm. 

Mr.  Lloyd  made  his  affirmation,  and  served  on  the  special  jury  (i). 

(1)  By  the  s tat.  1  &  2  Vict.  c.  77,  it  any  'person  who  shall  have  been  a 
is  enacted,  ' '  That  it  shall  be  lawful  for      Quaker  or  a  Moravian  to  make  solemn 
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In  his  opening,  Bompas,  Serjt.,  said:  Emmett 


r. 


The  plaintiffs  are  livery-stable  keepers  in  Bond  Street,  and  this  Norton. 
action  is  brought  for  a  sum  of  142Z.  for  the  hire  of  horses  and  [ 507  3 
carriages  supplied  to  the  wife  of  the  defendant  from  the  2nd  of 
March,  1887,  to  the  17th  of  January,  1838,  she  at  that  time  residing 
with  her  uncle,  Mr.  Brinsley  Sheridan,  in  Green  Street,  having 
separated  from  the  defendant,  who  is  a  brother  of  Lord  Grantley, 
and  who,  besides  holding  the  situation  of  a  police  magistrate, 
has  an  income  of  near  8,000/.  a  year.  It  will  be  proved  that 
Mrs.  Norton  went  to  her  husband's  house  in  the  carriage,  and  that 
he  saw  her,  and  that  on  some  occasions  he  allowed  his  children  to 
•  ride  in  it,  and  by  paying  money  generally  into  Court  on  the  whole 
declaration,  and  not  pleading  the  general  issue  as  to  any  part  of  it, 
the  defendant  admits  his  wife's  authority  to  contract  (l). 

It  was  proved  that  Mrs.  Norton  had  used  the  horses  and  carriages 
which  were  the  subject  of  the  plaintiffs'  claim,  and  that  on  three 
different  occasions  she  went  to  the  defendant's  house  in  it  (2),  when 
he  saw  her,  and  that  on  a  few  other  occasions  the  defendant's  three 
children  rode  to  and  fro  in  the  carriage  to  see  Mrs.  Norton,  and  on 
another  occasion  rode  in  the  park ;  but  it  appeared  from  the  cross- 
examination  that  Mrs.  Norton  also  had  carriages  from  another 
livery-stable  keeper  during  the  time  that  she  had  carriages  and 
horses  from  the  plaintiffs. 

It  was  also  proved  by  Colonel  Leicester  Stanhope,  that  when  the 
defendant  and  Mrs.  Norton  lived  together,  the  defendant  kept  a 
cabriolet  and  Mrs.  Norton  had  hired  carriages  to  ride  out  in 
sometimes,  and  hackney  coaches  at  others. 

Five  letters  of  the  defendant  were  put  in  ;  one  of  them  dated  [  508  ] 
April  1st,  1886,  was  from  the  defendant  to  one  of  his  servants 
named  Fitness,  which  directed  Fitness  not  to  admit  Mrs.  Norton 
or  her  brother  into  the  defendant's  house.  The  other  four  letters 
were  from  the  defendant  to  Mrs.  Norton,  one  of  them  dated  June  14, 
1887,  and  the  others  without  dates.  These  letters  were  couched 
in  kind  terms,  and  expressed  a  hope  that  the  differences  of  the 

affirmation  and  declaration,  in  lieu  of  and  effect  as  if  he  or  she  had  taken  an 

taking  an  oath,  as  fully  as  it  would  be  oath  in  the  usual  form ; "  and  a  wilful 

lawful  for  any  such  person  to  do  if  he  false  affirmation  is  to  be  punished  as 

still  remained    a   member    of  either  perjury. 

of    such  religious  denominations    of  (1)  See  the  case  of  Seaton  v.  Benedict, 

Christians ;  which  said  affirmation  or  2  Moore  &  Payne,  66,  cited  next  page, 

declaration  shall  be  of  the  same  force  (2)  Sic. 
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Emmbtt      parties  might  be  arranged,  and  in  some  of  these  letters  allusion  was 

Norton,      made  to  an  estate  of  which  the  defendant  had  lately  become  possessed, 

but  which,  for  some  time,  would  probably  bring  him  but  little  profit 

on  account  of  some  extensive  repairs  which  were  needful ;  and  also 

to  a  pension  of  50Z.  a  year  which  was  received  by  Mrs.  Norton. 

No  evidence  was  given  of  the  cause  of  the  separation  of  the 
defendant  and  his  wife. 

Kelly,  for  the  defendant : 

There  is  no  evidence  as  to  how  Mrs.  Norton  left  her  husband's 
house. 

Lord  Abinger,  G.  B. : 

If  there  had  been  a  plea  of  the  general  issue  that  defence  would 
arise,  but  by  paying  money  into  Court,  you  admit  that  the  wife 
had  authority  to  contract  for  something,  and  it  may  be  a  question  of 
amount  unless  you  distinguish  some  part  of  the  bill  from  the  rest. 

BarnewaU,  for  the  defendant,   cited   the  case  of  Seaton  v. 
Benedict  (l). 

[  509  ]       Lord  Abinger,  C.  B. : 

In  that  case  there  was  a  plea  of  non  assumpsit. 

Barnewall  : 
The  payment  into  Court  only  admits  so  much  to  be  due. 

Lord  Abinger,  C.  B. : 

I  think  the  case  must  go  to  the  jury. 

Kelly  addressed  the  jury  for  the  defendant.     *     *     * 

[  510  ]        Lord  Abinger,  C.  B.,  in  summing  up  : 

I  take  the  law  with  respect  to  husband  and  wife  to  be  this. 
Where  a  wife  is  living  with  her  husband,  and  where,  in  the 
ordinary  arrangement  of  her  husband's  household  she  gives  orders 
to  tradesmen  for  the  benefit  of  her  husband  and  family,  and  these 
orders  are  proper  and  not  extravagant,  it  is  presumed  that  she  has 
the  authority  of  her  husband  for  so  doing.  This  rule  is  founded 
on  common  sense,  for  a  wife  would  be  of  little  use  to  her  husband 
in  their  domestic  arrangements,  if  she  could  not  order  such  things 
as  are  proper  for  the  use  of  a  house  and  for  her  own  use,  without 

(1)  2  Moore  &  Payne,  66. 
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the  interference  of  her  husband.     The  law  therefore  presumes  that      Emmktt 

mm 

she  does  this  by  her  husband's  authority.     Where  the  husband      Norton. 
and  wife  are  separated  from  each  other,  and  do  not  live  in  the 
same  house,  new  considerations  arise.     If  the  husband  has  turned 
the  wife  out  of  doors,  and  does  not  give  her  adequate  means  of 
subsistence  according  to  his  degree  in  life  and  his  fortune,  the  law 
makes  her  his  agent  to  order  such  things  as  are  reasonable  and 
necessary  for  herself,  but  it  gives  her  no  liberty  to  go  into  any 
extravagance,  or  to  pledge  his  credit  for  any  thing  beyond  what 
would  be  reasonable  and  necessary  for  her  subsistence.     If  she  be 
living  in  open  adultery  her  husband  is  not  bound  by  any  contract 
which  she  may  make  even  for  necessaries.     If  the  husband  has 
*not  turned  the  wife  out  of  doors,  and  they  have  separated  in       [  *5H  ] 
consequence  of  domestic  differences,  and  they  do  not  live  together, 
another  consideration  arises,  which  is  this.   Has  the  husband  given 
the  wife  sufficient  for  necessaries  suitable  to  his  degree?  for  if  he 
has  he  is  not  liable  to  her  debts  even  for  necessaries ;  for  if  the 
wife  has  from  her  husband  wherewithal  to  provide  herself  with 
necessaries,  she  cannot  go  as  her  husband's  agent  and  bind  him 
even  for  necessaries.     Suppose  the  husband  has  a  given  income, 
and  it  appears  that  he  has  settled  it  upon  his  wife,  or  he  assigns 
to  her  and  pays  her  a  portion  of  that  adequate  to  her  situation  and 
necessities,  the  law  does  not  authorize  a  tradesman  to  supply  her 
fancies  in  any  way  even  for  necessaries,  and  even  where  she  has 
an  authority  to  order  necessaries,  she  cannot  go  and  order  furniture 
or  the  like,  which  though  they  may  be  necessaries  are  not  suitable 
to  her  condition,  as  her  husband's  agent.   In  this  case  the  plaintiffs 
have  given  in   evidence  some  documents  which  are  very  extra- 
ordinary to  be  introduced  into  such  a  case,  and  they  are  evidently 
in  the  confidence  of  one  of  the  parties,  yet  there  is  no  evidence 
given  of  the  cause  of  the  separation.     You  find  that  these  parties 
are  separated,  but  from  what  cause  you  know  not,  and  you  find 
that  on  one  side  at  least  it  was  wished  to  accommodate.    You  must 
not,  on  the  one  hand,  consider  from  this  evidence  that  Mrs.  Norton 
left  her  husband's  house  for  adultery ;  neither  ought  you  to  con- 
sider, on  the  other  hand,  that  her  husband  turned  her  out  of  doors. 
The  case  is  therefore  reduced  to  a  case  of  separation  from  some 
cause  which  does  not  necessarily  imply  guilt  on  either  side ;  that 
is  a  case  of  separation  from  difference  of  temper  or  something  of 
that  sort,  and  that  she  separated  without  any  allowance  except  a 
pension  of  50/.  a-year,  and  without  any  guilt  on  her  part  so  as 
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Emmett      to  prevent  her  having  a  reasonable  agency  to  bind  her  husband 

Nobton.      for  her  subsistence.     That  being  so,  it  appears  to  me  that  the 

question  in  the  cause  is,  whether  you  think  that  this  bill  for  horses 

[  *612  ]       and  carriages,  *amounting  to  142/.  within  a  period  of  ten  months, 

is  more  than  it  was  reasonable  for  Mrs.  Norton  to  contract,  under 

all  the  circumstances  which  the  husband  and  wife  were  placed  in  at 

that  time,  because,  to  the  extent  of  what  was  reasonable  for  her 

to  have  under  the  circumstances  of  both  the  parties,  she  must  be 

presumed  to  have  bound  her  husband,  and  not  beyond  that.    It 

certainly  would  have  been  more  satisfactory  to  my  mind,  in  my 

present  view  of  the  case,  if  the  defendant's  plea  had  been  that  he 

made  no  promise  except  of  a  certain  sum,  and  that  sum  had  been 

paid  into  Court ;  that,  however,  has  not  been  done,  and  what  has 

been  done  I  presume  was  done  under  competent  advice.    If  you 

think  that  it  was  reasonable  for  Mrs.  Norton  to  have  all  these 

horses  and  carriages,  I  think  the  defendant  is  bound  to  pay  for 

them,  but  if  you  think  that  the  sum  paid  into  Court  is  as  much  or 

more  than  all  the  debt  that  she  ought  to  have  incurred  for  horses 

and  carriages  for  the  period  I  have  specified,  you  ought  to  find 

your  verdict  for  the  defendant. 

Verdict  for  the  defendant. 

Bompas,  Serjt.,  and  F.  V.  Lee,  for  the  plain  tiffs. 

Kelly  and  Barnewall,  for  the  defendant. 


1838.  HAEDIE  v.  GRANT,  Esq. 

June  21.  .     ^        -  ^ 
(8  Car.  &  P.  512—517.) 

L  51w  J  If  a  husband  has  put  away  his  wife  for  adultery  he  is  not  liable  even  for 

necessaries  supplied  to  her,  if  it  be  proved  on  the  trial  of  an  action  for  the 
price  of  such  necessaries,  that  she  has  been  guilty  of  adultery;  but  a 
verdict  in  an  action  of  crim.  con.  is  not  receivable  in  evidence  in  such 
action,  as  it  is  res  inter  alias  paries.  If  a  husband  put  away  his  wife  on  a 
charge  of  adultery,  and  inform  a  tradesman  with  whom  his  wife  has  been 
in  the  habit  of  dealing  that  he  has  so  done,  the  tradesman  cannot  recover 
for  articles  supplied  her  unless  they  be  necessaries,  and  the  tradesman 
prove  that  the  wife  was  actually  in  want  of  them,  even  though  no  evidence 
is  given  of  the  adultery. 

Debt   for   goods   sold.      Plea,   as    to  all   but    150/.,   nttnquam 
indebitatus  ;  and  as  to  that  sum,  payment  into  Court. 

[  sis  ]  It  was  opened  by  Piatt,  for  the  plaintiff,  that  this  action  was 

brought  for  the  sum  of  257/.  7*.  6rf.,  for  dresses  supplied  to  the  wife 
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of  the  defendant,  Captain  Grant,  for  herself  and  her  daughters ;  Hardie 
the  balance  in  dispute  being  107/.  7*.  6rf. ,  beyond  the  sum  paid  grant. 
into  Court.  It  would  be  proved  that  Mrs.  Grant  had  been  supplied 
with  goods  by  the  plaintiff,  to  the  amount  of  168/.  16s.  6d.,  in  the 
year  1884,  which  the  defendant  had  paid  for.  In  that  year,  the 
defendant  and  his  wife  went  to  India,  and  thence  to  China ;  and 
returned  to  England  in  November,  1837.  In  the  month  of 
February,  1888,  Mrs.  Grant  came  to  London,  and  ordered  the 
goods  in  question  for  herself  and  children. 

Goulbum,  Serjt.,  for  the  defendant : 

The  defendant  does  not  dispute  any  of  the  items  before  the  12th 
of  February,  1838 ;  nor  does  he  dispute  the  articles  charged  for 
the  children. 

Piatt: 

On  the  27th  of  February,  the  defendant  orders  the  plaintiff  to 
send  the  articles  for  the  children  to  St.  Helens,  Bishopsgate. 

The  delivery  of  the  goods  to  Mrs.  Grant  was  proved,  and  also  a 
note  from  the  defendant  to  the  plaintiff  to  the  following  effect : 

"  27th  February,  1888. 
"  J.  Hardie  is  informed  that  things  for  Miss  Grant  are  to  be  sent 
to  St.  Helens,  Bishopsgate." 

Evidence  was  also  given  that  Mrs.  Grant  was  at  "  Crawley's  Hotel " 
from  the  12th  to  the  23rd  of  February,  and  that  the  defendant  paid 
the  bill  there. 

Goulbum,  Serjt.,  for  the  defendant : 

The  real  defence  is,  that  Mrs.  Grant  was  guilty  of  adultery  with 
Captain  Vincent,  on  her  voyage  home  from  India.  But  the 
♦question  here  will  be,  whether,  even  taking  it  that  the  defendant  [  *M4  ] 
and  Mrs.  Grant  were  merely  separated,  enough  has  not  been  paid 
into  Court  to  cover  every  proper  demand  for  necessaries.  The 
plaintiff  was  informed  on  the  12th  of  February,  1838,  that  the 
defendant  and  Mrs.  Grant  had  separated,  it  being  imputed  that 
she  had  committed  adultery  with  Captain  Vincent;  and  on  the 
first  day  of  Easter  Term,  1838,  a  verdict  passed  against  Captain 
Vincent  in  an  action  for  vrhu.  con.f  he  having  suffered  judgment  to 
go  by  default. 
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Hardie      Lord  Abinger,  C.  B. : 

Gbakt.  The  verdict  is  no  evidence  here.    How  could  the  plaintiff  know 

in  February  of  a  verdict  in  April  ?  Indeed,  the  verdict  is  not  even 
evidence  that  the  previous  intimation  given  to  the  plaintiff  was 
true,  as  it  is  res  inter  alias  })artes. 

Goidbnrn,  Serjt. : 

I  shall  show  the  information  given  to  the  plaintiff  on  the  12th  of 
February,  and  can  it  be  contended  that  after  that  information  the 
plaintiff  had  a  right  to  supply  Mrs.  Grant  with  expensive  clothes, 
and  charge  the  defendant  with  the  price  of  them,  Mrs.  Grant  not 
being  in  want  of  any  clothes  at  all  ?  In  the  case  of  Mainuaring  v. 
Leslie  (i),  Lord  Tbnterden  says,  "If  you  furnish  goods  to  a 
married  woman  when  she  is  not  living  with  her  husband,  it  is  for 
you  to  show  that  she  was  absent  from  some  cause  which  would 
justify  her  absence." 

It  was  proved  by  Mr.  Bolton,  of  the  firm  of  Jennings,  Bolton, 
and  Jennings,  that  he  accompanied  the  defendant  to  Brighton  on 
the  10th  of  February,  where  they  saw  Mrs.  Grant  at  a  hotel.  The 
defendant  and  Mrs.  Grant  then  separated,  and  the  defendant  took 
the  children.  That  on  the  11th,  the  defendant  and  the  witness 
came  to  London,  and  on  the  12th  went  to  the  plaintiff's  house, 
[  *&15  ]  and  saw  *  Madame  Hardie,  to  whom  the  witness  stated,  that  in 
consequence  of  the  discovery  by  Capt.  Grant  of  Mrs.  Grant's 
misconduct,  they  had  separated.  Mr.  Bolton  added,  "  I  told  her 
it  was  misconduct  with  Captain  Vincent :  I  did  not  use  the  word 
adultery,  but  I  have  no  doubt  that  Madame  Hardie  understood 
what  I  meant  by  misconduct.  The  defendant  has  never  lived  with 
Mrs.  Grant  since  I  went  to  'Crawley's  Hotel'  with  the  defendant  on 
the  15th  of  February.  The  defendant  saw  Mrs.  Grant,  and  I  was 
with  them  the  whole  time  of  the  interview.  The  defendant  paid 
the  bill  at  'Crawley's  Hotel.'  " 

It  was  also  proved  by  the  lady's  maid  of  Mrs.  Grant,  who  came 
back  with  her  to  England  in  November,  1887,  that  she  had  a  great 
stock  of  clothes,  and  twelve  excellent  new  dresses. 

Lord  Abinger,  C.  B. : 

My  opinion  is,  that  the  plaintiff  is  out  of  Court.  The  question 
is  this,  whether,  if  a  tradesman  has  notice  that  a  husband   has 

(1)  31  R.  E.  691  (2  Car.  &  P.  507). 
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dismissed  his  wife  on  the  ground  of  adultery,  the  tradesman  can  Habdib 
supply  her  with  expensive  articles  and  charge  the  husband  with  the  gbant. 
price  of  them,  on  the  ground  that  the  wife  was  his  agent. 

Piatt,  in  reply.     *     *     * 

Lord  Abinger,  G.  B.,  in  summing  up :  [  516  ] 

This  action  is  brought  to  recover  a  balance  of  107/.  7*.  6d.,  not 
for  necessaries  but  for  expensive  and  luxurious  articles  of  dress, 
and  the  plaintiff  thinks  it  right  as  a  tradesman  to  say,  that  if  you, 
the  defendant,  cannot  publicly  prove  your  wife  to  be  guilty   of 
adultery,  I  will  trust  her  to  any  amount.     In  general  a  wife  cannot 
by  law  bind  her  husband  by  a  contract,  and  the  exceptions  to  that 
general  rule  are,   where  she  can    be  fairly  considered    as    her 
husband's  agent.     In  cases  where  the  husband  and  wife  are  living 
together,  and  there  is  no  reason  to  suppose  any  difference  between 
them,  the  law  presumes  an  authority  for  her  to  order  proper  things 
for  her  husband's  house  and  her  own  clothing,  and  in  general  for 
such  other  things  as  are  fairly  within  her  superintendence.     If  the 
husband  and  wife  are  separated,  the  law  presumes  agency  only  in 
one  case,  which  is  where  the  husband  has  turned  his  wife  out  of 
doors  without  cause,  and  then  tradesmen  may  supply  her  with 
necessaries.     However,  it  appears  here,  that  down  to  the  12th  of 
February  the  defendant  paid  for  luxuries  for  her,  and  that  in  that 
month  he  put  her  from  him.     There  is  no  evidence  of  her  being 
turned  out  of  the  house  at  Brighton,  indeed,  the  evidence  is  that 
she   was  left  there ;    and  if  it  is  to  be  said  that  she  came  to 
"Crawley's  Hotel"  without  necessaries,  I  say  that  the  burden 
of  proving  that  lies  on  the  plaintiff,  and  it  was  the  plaintiff  who 
should   have  proved  that  she  came  there   without  any  clothes 
except  what  she  wore.     I  do  not  put  it  that  *Mrs.  Grant  left  the      [  *517  ] 
house  for  adultery,  but  that  as  Madame  Hardie  was  apprized  of  the 
separation,  she  knew  Mrs.  Grant  was  not  the  agent  of  her  husband, 
and  the  question  really  comes  to  this — Whether  a  tradesman  after 
such  a  notice  has  a  right  to  trust  a  woman  with  clothes  such  as 
these  under  colour  of  a  law  which  enables  a  tradesman  to  trust  a 
woman  with  necessaries,  after  she  has  been  turned  out  of  doors 
without  cause.     It  has  been  said  that  the  defendant  paid  the  bill 
at  "Crawley's  Hotel,"  and  at  Brighton,  and  therefore  he  ought  to  pay 
the  plaintiff.     Nothing  is  more  fallacious.     In  all  these  cases,  till 
the  adultery  is  proved,  such  bills  as  these  are  always  paid  by 
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Grant. 


persons  of  proper  feeling,  and  I  think  the  defendant  was  right  to 
pay  the  hotel  bill,  and  would  have  been  right  even  if  he  had  paid 
for  clothes  for  Mrs.  Grant  if  she  had  really  wanted  them ;  but  we 
find  that  she  had  plenty  of  clothes,  and  could  not  want  these.  If 
you  can  find  any  article  that  was  really  necessary,  I  should  agree 
with  the  learned  counsel  in  saying,  that  Madame  Hardie  might 
provide  it,  and  that  the  defendant  ought  to  pay  for  it.  Where  the 
husband  puts  away  his  wife  he  can  only  be  liable  for  necessaries. 
If  the  adultery  had  been  proved,  that  would  have  put  an  end  to  all 
question  in  the  cause,  but  even  without  that,  unless  Mrs.  Grant 
was  in  want  of  necessaries,  and  the  plaintiff  has  proved  to  your 
satisfaction  that  she  actually  was  so,  you  ought  to  find  for  the 
defendant.  With  respect  to  the  articles  supplied  for  the  children, 
I  think  that  the  defendant  may  very  reasonably  have  paid  for 
them,  though  ordered  by  his  wife,  as  he  might  think  she  was  the 
best  judge  of  what  was  proper  for  them. 

Verdict  far  the  defendant. 

Piatt  and  John  Bayley,  for  the  plaintiff. 

Goulburn,  Serjt.,  and  F.  Robinson,  for  the  defendant. 


1838. 
July  2. 

[518] 


LINDER  v.   ROBERT  PRTOR. 

(8  Car.  &  P.  518—522.) 

A  lessee  of  a  house  covenanted  that  he  would  use  his  best  and  utmost 
endeavours  to  continue  it  open  as  a  public  licensed  victualling-bouse,  and 
to  increase  the  trade  and  custom  of  it,  and  that  he  would  not  remove  the 
trade  or  the  license  to  any  other  public-house.  In  an  action  brought  upon 
this  covenant,  the  breach  was  that  the  defendant  did  not  use  his  best  and 
utmost  endeavours  to  continue  the  house  open  as  a  public  licensed 
victualling-house,  &c,  but,  on  the  contrary,  allowed  it  to  be  discontinued 
and  the  license  to  be  removed.  The  plea  was  only  that  the  defendant  did 
use  his  best  and  utmost  endeavours  to  continue  the  house  open  and  to 
increase  the  trade  according  to  the  true  intent  and  meaning  of  the 
covenant.  It  appeared  that  the  house  was  occupied  as  a  licensed  house  by 
different  successive  tenants  from  the  year  1815,  when  the  lease  was 
granted,  to  the  year  1830,  in  which  year,  in  consequence  of  complaints  of 
irregularities  in  the  conduct  of  it  by  the  then  tenant,  the  license  was  taken 
away  by  the  magistrates,  and  from  that  time  till  the  year  1836,  when  the 
lease  expired,  the  house  had  not  been  licensed :  Held,  that  it  was 
incumbent  on  the  defendant  to  show  that  he  did  some  act  after  the  refusal 
of  the  magistrates  to  renew  the  license,  such  as  applying  for  a  re-hearing 
of  the  case  by  them,  or  by  some  other  act  endeavouring  to  obtain  the 
continuance  of  the  license,  and  to  get  the  house  open  again. 

Covenant.     The  declaration  stated  in  substance  that  one  John 
Homer  being  seised  in  fee,  on  the  23rd  January,  1815,  demised 
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to  Thomas  M.  Pryor  and  the  defendant,  their  executors,  &c,  a  Lindeb 
messuage  &c,  (which  was  described  as  being  and  having  been  used  pbyob. 
as  a  public-house),  for  the  term  of  twenty-one  years,  which  demise 
contained  a  covenant  on  their  part,  that  they  would  use  their  best 
and  utmost  endeavours  to  continue  the  house  open  "  as  a  public 
licensed  victualling-house,"  and  to  increase  the  trade  and  custom 
thereof,  and  would  not  remove  the  trade  or  the  license  to  anv  other 
public-house.  It  then  stated,  that  T.  M.  Pryor  and  the  defendant 
entered  into  possession  of  the  premises,  the  reversion  being  in  John 
Homer ;  that  on  the  14th  of  September,  1880,  John  Homer  made 
his  will,  whereby  he  demised  the  premises  to  Samuel  Homer  and 
the  plaintiff,  and  the  survivor  of  them,  and  the  heirs,  &c,  of  such 
survivor ;  and  that  on  the  3rd  of  January,  *1881,  John  Homer  [  *6*9  ] 
died  so  seised  of  the  reversion,  without  having  altered  his  will. 
(There  was  a  suggestion  on  the  record,  of  the  death  of  Samuel 
Homer,  after  the  writ  and  before  declaration.)  The  breach  was, 
that  although  the  plaintiff  had  kept  and  performed  his  part  under 
the  demise,  yet  the  defendant  did  not,  during  the  demise,  use  his 
best  and  utmost  endeavours  to  continue  the  house  open  as  a  public 
licensed  victualling-house,  &c. ;  but  on  the  contrary  allowed  it  to 
be  discontinued,  and  the  license  to  be  removed. 

The  plea  was,  that  the  defendant  did,  during  the  demise,  use  his 
best  and  utmost  endeavours  to  continue  the  house  open  &c,  and  to 
increase  the  trade  &c,  according  to  the  true  intent  and  meaning  of 
the  covenant,  but  it  did  not  contain  any  statement  as  to  the  removal 
of  the  license. 

It  appeared  that  the  lease  of  the  house  granted  in  1815,  was  at 
80/.  a-year,  with  a  premium  of  800/. ;  that  it  was  occupied  as  a 
licensed  public-house,  by  different  tenants,  till  the  year  1824,  when 
a  person  named  Cochran  became  tenant  of  it  at  20/.  a-year,  without 
any  premium.  Mrs.  Cochran  was  called  as  a  witness,  and  said 
that  there  were  a  great  number  of  public-houses  in  the  neighbour- 
hood, but  there  were  also  several  ship-builders'  yards  in  the  neigh- 
bourhood, and  they  had  a  good  business  from  a  great  number  of 
the  workmen  employed  there.  She  admitted  that  they  were  unsuc- 
cessful in  the  business,  because  many  of  the  customers  did  not  pay 
their  bills ;  but  she  added,  that  if  the  brewers  had  had  a  little 
more  patience  with  them,  they  would  have  been  able  to  have 
recovered  themselves.  In  the  year  1829,  a  person  named  Davison 
became  the  occupier  of  the  house,  during  whose  occupation  frequent 
complaints  were  made  of  disorderly  conduct  there,  and,  at  length, 
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Lindeb      in  the  year  1830,  the  license  was  taken  away  by  the  magistrates, 

Pbtor.       and  from  that  time  till  the  expiration  of  the  lease,  in  the  year  1886, 

[  *520  J      the  house  was  not  licensed  at  all.   The  defendant  and  his  *  co-lessee, 

at  the  time  when  the  lease  was  granted,  carried  on  the  business  of 

brewers,  in  partnership,  and  the  defendant  continued  to  carry  on 

that  business  after  the  decease  of  such  co-lessee. 

Wilde,  Serjt.,  for  the  defendant.     *     *     * 

[  521  ]       Tindal,  Gh.  J.     (After  stating  the  nature  of  the  action,  and  the 

terms  of  the  covenant  (in  summing  up)  said :) 

It  was  clearly  the  main  object  and  design  of  this  covenant  that 
the  tenant  should  not  remove  the  trade  to  any  other  house  belong- 
ing to  himself,  and  if  there  had  been  a  breach  assigned  upon  it, 
that  the  defendant  had  removed  the  trade  and  the  license  to  any 
other  house  in  the  neighbourhood,  that  would  have  been  a  very 
different  case ;   but  the   breach   is,  that  he  did  not,  during  the 
demise,  use  his  best  endeavours  to  continue  it  open  as  a  public- 
house,  and  to   increase  the  trade  of   it,  but  permitted  it  to  be 
discontinued,  and    the  license   to  be  removed.     The  answer  put 
in  is,  that  during  the  demise  he  did  use  his  best  endeavours  to 
continue  the  house  as  a  public  licensed  house,  and  to  increase 
the  trade.     The  first  question  is,  whether  it  is  proved  that  the 
utmost  endeavours   of    the  defendant  had  not  been  used ;    and 
secondly,  if  so,  what  damages  the  plaintiff  is  entitled  to  recover. 
It  is  my  opinion,  on  the  first  part  of  the  breach,  as  the  affirmative 
of  the  issue  is  on  the  defendant,  that  it  is  incumbent  on  him  to 
show  that  he  did  some  act  after  the  refusal  to  renew  the  license — 
that  he  applied  for  a  rehearing  of  the  case,  or  did  some  act  to 
endeavour  to  obtain  the  continuance  of  it,  and  get  the  house  open 
again.     Therefore,  the  question  is,  what  damages  are  to  be  given. 
And  on  this  part  of  the  case,  you  will  consider  whether  the  plaintiff 
might  himself  have  obtained  the  license — you  will  have  to  say, 
whether  any  real  and  substantial  damage  has  been  sustained.     Let 
us  look  at  the  state  of  the  house — 800/.  premium  and  80/.  a  year 
rent  were  given  for  it.     Now  the  interest  of  the  defendant  as  a 
brewer  was  to  keep  the  house  open — he  could  have  no  other  motive ; 
but  supposing  he  had  that  sinister  motive  at  the  time  (for  which 
there  is  no  pretence  on  the  evidence  in  this  case),  viz.  the  intention 
to  remove  the  business  from  the  house  in  question  to  another  house 
of  his  own,  all  that  the  defendant  (the  brewer)  is  answerable  for,  is 


vol.  lvi.]  1888.    N.  P.    8  CAR.  &  P.  521—522.  859 

the  damage  which  the  plaintiff  has  sustained  by  his  *not  taking      Lindbb 
any  steps  to  obtain  the  granting  of  the  license  again,  after  it  had       pryob. 
been  taken  away.     The  covenant  is  not  absolutely  that  the  house       [  *622  ] 
shall  continue  a  licensed  house.    It  does  not  at  all  follow  that  any 
endeavours  would  have  been  successful,  and  if  the  defendant  had 
shown  that  he  had  used  his  utmost  endeavours,  but  they  had  been 
unsuccessful,  that  would  have  entitled  him  to  a  verdict.    But  as  that 
is  not  proved,  the  question  is,  what  damage  the  plaintiff  has  shown 
that  he  has  sustained  under  the  circumstances.    If  you  think  he 
has  not  sustained  any  real  damage,  then  you  will  give  him  a  verdict 
for  1*.,   or  what  are  called  only  nominal  damages.    But  if,  in 
weighing  the  whole  of  the  evidence,  you  think  it  is  not  so,  then 
you  will  give  such  damages  as  you  think  he  is  reasonably  entitled  to. 

Verdict  for  the  plaintiff.     Damages  one  farthing. 

Piatt  and  Channell,  for  the  plaintiff. 

Wilde,  Serjt.,  and  Warren,  for  the  defendant. 


WILLIAMS  v.  GEAVES.  ^ 

(8  Car.  &  P.  592—594.)  [  592  ] 

It  is  no  objection  to  the  admissibility  of  an  entry  by  which  a  deceased 
steward  charges  himself r  that  the  balance  of  the  account  is  in  favour  of  the 
steward. 

Trespass  for  breaking  and  entering  the  plaintiff's  close.  Pleas — 
1st,  not  guilty ;  2ndly,  that  the  plaintiff  was  not  possessed  of  the 
close  ;  and  3rdly,  that  the  most  noble  Henry  Duke  of  Beaufort  was 
seised  in  fee,  and  that  the  trespass  was  committed  by  his  command. 

The  plaintiff  having  proved  possession  of  the  place  in  question 
for  more  than  fifty  years;  first  in  Elizabeth  Williams,  then  in 
Thomas  Williams,  the  father  of  the  plaintiff;  and  lastly,  in  the 
plaintiff ; 

Ludlow,  Serjt.,  for  the  defendant,  proposed  to  put  in  evidence 
certain  accounts,  kept  by  one  Silas  Blandford,  a  deceased  steward 
of  a  former  Duke  of  Beaufort,  in  1760,  of  the  receipt  of  rents  and 
payments  on  behalf  of  the  Duke.  This  account  was  settled  at  the 
end,  and  a  balance  *of  900/.  and  upwards,  carried  on  to  the  next  [  *S93  J 
year  in  favour  of  the  steward,  and  the  settling  of  the  balance  was 
signed  by  Silas  Blandford  and  Lord  Bottetourt  on  behalf  of  the 
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Williams     Duke.     The  entry  in  question  was :    "  Elizabeth  Williams,  rent, 


«. 


Geaybs.       1^  15*-  6d-     Received,  1Z.  15s.  6d." 

Maule  and  Greaves  : 

These  accounts  are  not  admissible.  The  ground  of  admitting 
accounts  of  deceased  receivers  is,  that  the  entry  charges  the  party 
making  it,  and  would  be  evidence  against  him  of  the  fact  of  the 
receipt  of  the  money  in  an  action  brought  against  him  by  his 
employer.  But  here  that  is  not  the  case,  for  the  book  must  go  to 
the  jury,  and  then  the  accountant  would  appear  to  have  been  the 
creditor.  The  case  of  Doe  d.  Lord  Teynham  v.  Tyler  (l),  shows 
[  *69*  ]      that  the  whole  account  must  be  *left  to  the  jury  ; 

(Pattbson,  J.:  But  the  jury  would  not  be  bound  to  give  credit 
to  the  items  in  favour  of  the  receiver.) 

the  book  being  settled  by  the  agent  of  the  Duke  himself. 

Ludlotv,  Serjt. : 

The  admission  of  the  receipt  of  1Z.  15*.  6rf.  is  still  against  the 
interest  of  the  receiver ;  for  the  balance  in  his  favour  is  thereby 
diminished  to  that  amount. 

Pattbson,  J. : 

I  think  the  balance  being  in  favour  of  the  receiver  makes  no 
difference.     I  shall  receive  the  evidence. 

Maule  and  Greaves,  for  the  plaintiff. 

Ludlow,  Serjt.,  and  Talbot,  for  the  defendant. 


1838  DANE  v.  VISCOUNTESS  KIRKWALL. 

DeC'  3'  (8  Car.  &  P.  679—686.) 

[  6?9  ]  To  constitute  a  defence  to  an  action  for  use  and  occupation  of  a  house 

taken  by  the  defendant  under  a  written  agreement,  at  a  stipulated  sum  per 
annum,  it  is  not  enough  to  show  that  the  defendant  was  a  lunatic,  and 
that  the  house  was  unnecessary  for  her ;  but  it  must  be  also  shown  that  the 
plaintiff  knew  this,  and  took  advantage  of  the  defendant's  situation  ;  and  if 
that  be  shown,  the  jury  should  find  for  the  defendant;  and  they  cannot,  ou 

(1)  31  E.  E.  496  (4  Moore  &  Payne,  377). 
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these  facts,  find  a  verdict  for  the  plaintiff  for  any  smaller  sura  than  that         Dane 
specified  in  the  agreement.  r. 

In  a  plea  stating  the  above  defence,  it  was  alleged  that  the  house  was  Kirkwall. 
unnecessary,  as  the  defendant  occupied  another  house  in  A.  Street.  It  was 
proved  that  the  defendant  did  not  occupy  the  house  in  A.  Street,  but 
resided  in  it  with  her  mother.  The  Judge  at  the  trial  allowed  the  defendant 
to  amend,  by  stating  that  she  resided  in  the  house  in  A.  Street,  instead  of 
stating  her  occupation  of  it ;  the  defendant  paying  the  costs  of  the  witnesses 
who  were  called  by  the  plaintiff  to  disprove  the  defendant's  occupation. 

Assumpsit  for  use  and  occupation  "  of  a  certain  dwelling-house, 
excepting  the  front  parlour  and  the  back  parlour  thereof,  and 
premises  with  the  appurtenances.*' 

2nd  count. — Upon  an  account  stated. 

Pleas. — 1st,  To  the  whole  declaration  non  assumpsit. 

2nd  to  the  1st  count — That  long  before,  and  at  the  *time  of  [  *680  ] 
making  the  alleged  promises,  the  defendant  "  had  used,  occupied, 
and  enjoyed,"  a  certain  dwelling-house  and  premises,  situate  in 
Albany  Street,  Regent's  Park,  and  was  "  occupying  and  enjoying, 
and  had  agreed  to  occupy  the  same  for  a  certain  term,  then  unex- 
pired, to  wit,  the  term  of  five  years,"  the  last-mentioned  dwelling- 
house  and  premises  being  sufficient  and  proper  for  the  defendant. 
The  plea  went  on  to  aver,  that  the  defendant  had  no  occasion  for 
the  use  or  occupation  of  the  premises  mentioned  in  the  declaration, 
and  was  of  unsound  mind,  and  that  the  plaintiff  well  knowing  the 
premises,  and  intending  to  take  advantage  of  the  state  of  mind 
of  the  defendant,  prevailed  upon  her  to  make  the  promises  in  the 
declaration  mentioned.  And  the  plea  further  averred,  that  the 
defendant  never  had  any  beneficial  use,  occupation,  or  enjoyment 
of  the  premises  in  the  declaration  mentioned,  concluding  with 
a  verification. 

Replication  to  the  2nd  plea. — That  the  defendant  of  her  *own       [  *68i  ] 
wrong,  and  without  the  cause  or  matter  of  excuse  in  her  last  plea 
alleged,  broke  her  promise,  concluding  to  the  country. 

It  was  opened  by  Piatt,  for  the  plaintiff,  that  this  action  was 
brought  for  two  and  a  half  years'  rent  of  a  house  at  Barrow  Hill  Place, 
from  March,  1885,  to  August,  1887.  The  house  had  been  originally 
taken  by  the  defendant  in  1888,  under  a  written  agreement ;  it  had 
never  been  occupied  by  the  defendant  herself,  but  the  family  of 
Mr.  Stockdale  had  occupied  it  during  a  part  of  the  time  by  the 
defendant's  permission.  After  the  first  half-year's  rent  became 
due,  the  plaintiff  applied  for  it,  and  the  defendant  gave  a  bill, 
which  was  ultimately  paid ;  and  after  that,  proceedings  were  taken 
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Dane  by  Lord  Orkney,  upon  which  the  defendant  was  found  to  be  a 
Kirkwall,  lunatic.  This,  however,  was  (as  he  submitted)  no  ground  of 
defence,  as  appeared  by  the  case  of  Baxter  v.  Lord  Portsmouth  (l), 
and  the  defendant's  special  plea  would  be  disproved  in  point  of 
fact,  as  it  would  be  proved  that  Lady  De  Blaquiere,  and  not  the 
defendant,  was  the  tenant  of  the  house  in  Albany  Street. 

The  agreement  was  put  in,  which  was  to  the  following  effect : 

"  Articles  of  agreement  entered  into  this  8th  day  of  March,  1833, 
between  Thomas  Dane,  of  Barrow  Hill  Place,  Regent's  Park,  in 
the  County  of  Middlesex,  of  the  one  part,  and  the  Bight  Honour- 
able Viscountess  Kirkwall  of  the  other  part  as  follows:  that  is 
to  say — 

"  The  said  Thomas  Dane  agrees  to  let,  and  the  said  Viscountess 
Kirkwall  agrees  to  take,  the  whole  of  the  house,  being  No.  1, 
Barrow  Hill  Place,  aforesaid,  (excepting  the  front  parlour  and  the 
[  *682  ]  back  parlour),  at  and  for  the  *yearly  rent,  or  sum,  of  84/.,  to  be  paid 
by  even  and  equal  half-yearly  payments,  and  the  first  half-yearly 
payment  thereof  to  become  due  and  be  paid  on  the  81st  day  of 
August,  now  next  ensuing.  And  the  said  Thomas  Dane  further 
agrees  to  pay  all  rates  and  taxes  of  whatever  kind  soever  on  account 
of  the  said  house.  And  it  is  farther  agreed,  by  and  between  the 
said  parties  hereto,  that  the  said  Viscountess  shall  have  the  whole 
use  of  the  front  garden,  and  the  back  garden,  belonging  to  the  said 
house.  And  the  said  Thomas  Dane  further  agrees,  that  for  and 
in  consideration  of  the  said  rent  to  be  so  paid  to  him,  as  aforesaid, 
he  will  forthwith  commence,  and  with  all  due  speed  complete,  the 
following  alterations  and  improvements  to  the  said  house,  that  is 
to  say — "  (here  followed  an  enumeration  of  different  things  which 
the  plaintiff  was  to  have  done  at  the  house,  which  consisted  chiefly 
of  putting  up  window  shutters,  whitewashing  ceilings,  fixing  bells 
in  all  the  rooms,  and  putting  the  water-closet  in  complete  order.) 
This  agreement  was  signed  by  the  plaintiff  and  defendant.    *    *    * 

From  the  cross-examination  of  the  plaintiff's  witnesses,  it 
appeared  that  Lady  Kirkwall  was  insane.     *     *     * 

[  683  ]       Pattbson,  J. : 

I  think  that  the  insanity  of  Lady  Kirkwall  cannot  be  success- 
fully disputed ;  the  inquisition  when  put  in,  would  alone  be  prima 
facie  evidence,  and  it  is  confirmed  by  the  plaintiff's  own  witnesses. 

(1)  2  Car.  &P.  178. 
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On  the  part  of  the  defendant,  examined  copies  of  the  commit*-        Dane 
sion  of  lunacy,  dated  January  18th,  1886,  and  of  the  inquisition,    Kirkwall. 
signed  by  28  jurors,   dated  February  17th,  1886,  were   put  in. 
By  the  inquisition,  Lady  Kirkwall  was  found  to  have  been  "of 
unsound  mind  "  from  December  *5th,  1881 ;  and  it  was  stated  by       [  *684  ] 
Mr.  R.  M.  Lowe,  by  whom  it  was  produced,  that  in  the  original 
inquisition,  the  words  "  without  lucid  interval "  had  been  struck  out. 


Patteson,  J.,  in  summing  up :  [  685  ] 

It  is  not  necessary  that  the  defendant  should  have  occupied  this 
house  herself,  if  she  signed  the  agreement  which  has  been  put  in, 
under  circumstances  to  make  it  binding  upon  her.     The  present 
action  is  defended  by  Lord  Orkney,  who  could  not  have  defended 
it  without  the  leave  of  the  Court  of  Chancery.     The  defence  is, 
that  Lady  Kirkwall  was  residing  in  Albany  Street,  and  had  no 
necessity  for  this  house ;  and  that  she  being  of  unsound  mind,  and 
the  plaintiff  knowing  it,  took  advantage  of  it,  to  get  her  to  enter 
into  this  agreement.    It  is  not  sufficient  that  it  be  shown  that  Lady 
Kirkwall  was  of  unsound  mind,  but  you  must  be  satisfied  that  the 
plaintiff  knew  it,  and  took  advantage  of  it.     With  respect  to  the 
insanity,  you  will  probably  have  no  doubt ;  the  main  question  is, 
did  the  plaintiff  know  it  and  take  advantage  of  it  ?    It  has  been 
observed,  that  in  the  inquisition,  some  words  importing  that  the 
party  had  no  lucid  intervals  are  struck  out ;  that  may  be  accounted 
for  in  this  way,  that  where  the  words,  unsound  mind,  are  used,  it 
means  a  permanent  unsoundness;   but  where  it  is  stated  to  be 
insanity,  the  jury  *find  that  there  are  no  lucid  intervals,  if  such  be      [  *686  ] 
the  fact.    I  think,  that  here  it  appears,  from  the  plaintiff's  own 
witnesses,  that  Lady  Kirkwall  was  of  unsound  mind,  and  that  the 
house  in  Albany  Street  was  clearly  sufficient  for  her ;  we  therefore 
come  to  the  main  point,  whether  the  plaintiff  knew  her  to  be  of 
unsound  mind,  and  took  advantage  of  it.    In  the  agreement  a 
number  of  things  are  mentioned,  as  alterations  and  improvements, 
the  greater  part  of  them,  however,  being  neither  alterations  nor 
improvements;  and  there  is  no  evidence  that  these  things  were 
ever  done.    It  appears,  that  Lady  Kirkwall  had  no  possession  of 
the  house,  except  by  others,  and  had  no  furniture  there,  except  two 
chairs,  and  that  she  had  brought  Mr.  Stockdale  to  the  house,  and 
that  some  of  his  family  resided  there ;  but  there  is  no  evidence  to 
connect  the  plaintiff  with  Mr.  Stockdale  or  his  family.    It  also 
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Dane  appears  that  a  former  action  was  brought  against  Lady  Kirkwall, 
Kirkwall,  for  the  use  and  occupation  of  this  house,  to  which  she  made  no 
defence,  and  also  that  the  plaintiff  was  in  attendance  at  the  execu- 
tion of  the  commission  of  lunacy,  and  there  is  also  evidence  laid 
before  you,  that  the  rent  of  this  house  was  exorbitant :  you  must 
therefore  say,  from  the  acts  of  the  parties,  whether  you  are 
convinced  that  the  plaintiff  knew  that  Lady  Kirkwall  was  insane, 
and  knowing  that,  took  advantage  of  it. 

Foreman  of  the  Jury  :   We  wish  to  know  if  we  find  for  the 
plaintiff,  whether  we  can  reduce  the  amount? 

Patteson,  J. : 

I  think  not. 

Verdict,   or  the  defendant. 

Piatt,  and  Wightman,  for  the  plaintiff. 

Thesigev,  and  Whateley,  for  the  defendant. 

In  the  ensuing  Term,  Piatt  applied  for  a  new  trial,  but  the 
Court  refused  a  rule. 


1839.  WILLMETT  v.  HARMER  and  Another. 

Feb.  14. 
(8  Car.  &  P.  695—698.) 

A  plea  of  justification  to  a  libel,  in  which  the  defendant  justifies  on  the 
ground  that  the  plaintiff  was  guilty  of  bigamy,  requires  the  same  strictness 
of  proof  as  is  required  on  the  trial  of  an  indictment  for  bigamy. 

If,  in  justifying  a  libel  that  the  plaintiff  was  guilty  of  "polygamy"  in 
marrying  three  wives,  who  were  all  living  at  the  same  time,  the  defendant 
pleads  that  the  plaintiff  was  guilty  of  "polygamy"  in  marrying  three 
persons  named,  who  were  all  living  at  the  same  time ;  it  is  sufficient  proof 
of  the  marriages  to  show  the  actual  marriages  as  to  two,  and  reputation 
and  cohabitation  as  to  the  third, — because  if  by  the  term  "  polygamy,"  the 
offence  of  bigamy  is  meant,  the  substance  of  the  issue  is  made  out  by  proof 
of  the  two  marriages;  and  if  by  the  term  "polygamy,"  the  mere  fact  of 
these  marriages  is  meant,  as  distinct  from  the  crime  of  bigamy,  evidence  of 
reputation  and  cohabitation  is  receivable. 

Libel.     The  declaration  stated  that  the  defendants  published 

the  following  libel  of  and  concerning  the  plaintiff : 

[  696  ]  «  One   Captain   John  Alexander  Willmett  it  appears  has  been 

committed  by  the  learned  Dogberries  of  Maidstone,  for  the  capital 

offence  of  having  married  a  great  number  of  wives,  three  of  whom 
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appeared  in  person  against  the  gentleman/9  (meaning  that  the  Willmett 
plaintiff  had  been  guilty  of  bigamy  and  polygamy  in  marrying  habmbr. 
three  women >  and  that  the  said  three  women  appeared  in  person 
against  the  said  plaintiff,)  "  a  great  many  other  ladies  being  kept 
in  reserve  for  the  trial.  This  King  Solomon's  propensity  used  to 
be  a  hanging  matter  in  England,  and  even  now  it  is  a  felony,  and 
yet  what  are  the  results  of  this  committal.  The  gallant  captain  is 
admitted  to  bail  in  the  sum  of  4002.,  and  the  only  inference  is  that 
by  the  laws  of  England  any  man  may  marry  as  many  wives  as  he 
pleases,  and  of  course  swindle  them  out  of  their  properties,  pro- 
vided he  chooses,  and  can  afford  to  forfeit  his  recognizances  to  the 
amount  of  4002.  Our  magistrates  are  extremely  adroit  in  fixing  a 
price  for  almost  every  crime  under  heaven,  and  here  we  have  a 
sort  of  judicial  proclamation  that  a  gentleman  may  indulge  in 
polygamy  to  the  extent  of  at  least  three  wives  at  a  time  at  the  price 
of  about  1332.  6*.  8d.  per  wife.  We  English  are  an  extremely 
civilized  people." 

Pleas,  1st,  "  as  to  the  composing  and  publishing  so  much  of  the 
said  supposed  libel  as  charges  that  the  plaintiff  had  been  guilty  of 
bigamy,"  that  the  plaintiff,  on  the  6th  of  April,  1837,  married 
Hannah  Hodgson,  and  that  while  the  plaintiff  was  so  married  to 
H.  H.,  and  while  she  was  alive,  to  wit,  on  the  13th  of  Jan.,  1838, 
the  plaintiff  married  Eliza  Crisp,  concluding  with  a  verification. 
2nd,  as  to  so  much  of  the  libel  "  as  charges  that  the  plaintiff  had 
been  guilty  of  polygamy  in  marrying  three  women ;  "  that  on  the 
1st  of  January,  1836,  the  plaintiff  married  Rachel  Lamb,  and  that 
whilst  the  plaintiff  was  so  married  to  R.  L.,  and  while  she  was 
alive,  he  on  the  6th  of  April,  1837,  married  Hannah  Hodgson,  and 
that  whilst  the  said  R.  L.  and  H.  H.  were  both  alive,  the  plaintiff, 
on  the  13th  of  January,  1838,  married  Eliza  Crisp.  There  was  a 
third  *plea  as  to  so  much  of  the  libel  as  charged  that  the  plaintiff  [  *r>97  ] 
had  been  committed  for  trial  for  the  offence  of  having  married  a 
number  of  wives.  This  plea  stated  the  marriage  with  Hannah 
Hodgson  and  Eliza  Crisp  as  in  the  first  plea,  and  then  went  on  to 
state  the  plaintiff  was  brought  before  William  Wildash  and  Thomas 
Bentley,  Esquires,  two  magistrates  of  Rochester,  "  and  was  charged 
before  them  in  due  form  of  law  for  the  felony  so  committed  by  him 
by  marrying  the  said  E.  C,  the  said  H.  H.,  his  former  wife  being 
then  alive,'1  and  that  the  plaintiff  was  committed  for  trial.  Repli- 
cation (as  to  each  of  the  pleas  separately)  de  injuria-,  with  an  award 
of  a  venire  as  well  to  try  the  issues  as  to  assess  the   damages 
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Willmett     sustained  by  the  plaintiff  by  reason  of  the  composing  and  publishing 

Harmer.     °f  ^e  residue  of  the  said  libel. 

It  was  proved  that  in  the  year  1885,  the  plaintiff  and  Rachel  Lamb 
were  living  together  as  husband  and  wife,  and  were  treated  and 
received  as  such  from  the  month  of  January  to  the  month  of 
September,  and  that  the  plaintiff,  when  he  applied  to  a  surgeon  to 
attend  her,  spoke  of  her  as  his  wife.  The  plaintiff 's  marriage  with 
Hannah  Hodgson  was  proved  by  the  production  of  the  parish 
register  of  St.  George's,  Hanover  Square,  and  the  evidence  of  a 
witness  who  was  present  at  the  marriage.  The  marriage  with 
Eliza  Crisp  was  proved  by  the  evidence  of  Miss  Crisp  herself. 
Evidence  was  also  given  of  the  examination  before  the  magistrates, 
and  their  warrant  of  commitment  was  put  in. 

Lord  Denman,  Ch.  J.,  in  summing  up : 

The  first  plea  of  the  defendants  is  a  plea  of  justification  of  so 
much  of  the  libel  as  imputes  the  crime  of  bigamy  to  the  plaintiff ; 
and  I  think  that  on  this  plea  of  justification,  you  should  have  the 
[  '698  ]  same  strictness  of  proof  as  on  a  trial  for  bigamy.  ^However  that 
proof  has  been  brought  before  you,  as  there  is  evidence  of  the 
actual  marriage  of  the  plaintiff  with  Mrs.  Hodgson  and  Miss  Crisp. 
The  secQnd  plea  justifies  the  imputation  of  "polygamy."  In  our 
law  polygamy  is  not  an  offence,  except  as  bigamy,  and  if  by  the 
word  polygamy  is  merely  meant  the  offence  of  bigamy,  that  plea  is 
made  out  in  substance  by  showing  the  two  marriages  I  have  before 
mentioned.  If,  however,  by  the  word  polygamy  it  is  meant  that 
the  plaintiff  had  married  three  wives  as  distinct  from  the  charge  of 
the  crime  of  bigamy,  I  think  the  plea  is  proved,  because  in  that 
view  the  evidence  of  the  reputation  and  cohabitation  as  to  Rachel 
Lamb,  would  be  receivable  as  evidence  of  the  plaintiff's  marriage 
with  her. 

Verdict  for  the  defendants  on  the  issues,  and  the  jury 
assessed  the  damages  at  one  farthing  on  tiie 
judgment  by  default. 

F.  V.  Lee  and  Spicer,  for  the  plaintiff. 

Thesiger  and  S.  Martin,  for  the  defendant. 
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BELCHER  and   Others,  Assignees  op  Reynolds,  a  i839. 

Bankrupt,  and   Green  v.   M'lNTOSH  (1).  [  72o  j 

(8  Car.  &  P.  720—723 ;  S.  C.  2  Moody  &  Rob.  186.) 

The  term  "  habitable  repair'1  means  a  state  of  repair  reasonably  fit  for 
the  occupation  of  an  inhabitant. 

Where  a  tenant  takes  premises  which  are  out  of  repair,  and  agrees  "  to 
put  the  premises  into  habitable  repair/'  this  implies  that  he  is  to  put  them 
into  a  better  state  than  that  in  which  he  found  them ;  and,  regard  being  had 
to  the  state  of  the  premises  at  the  time  of  the  agreement,  and  of  their 
situation,  and  to  the  class  of  persons  likely  to  inhabit  them,  he  is  to  put 
them  into  a  condition  fit  for  a  tenant  to  inhabit. 

To  a  declaration  on  an  agreement  for  not  repairing  premises  in  a  reason- 
able time,  the  defendant  pleaded  that  he  did  repair  within  a  reasonable 
time :  Held,  that,  on  these  pleadings,  the  plaintiff  should  begin ;  for  if  no 
evidence  was  offered  on  either  side,  the  defendant  would  succeed. 

Assumpsit.  The  declaration  stated  that  on  the  19th  of  March, 
1884,  Messrs.  Reynolds  and  Green,  before  *the  bankruptcy  of  the  [  *721  ] 
former,  had,  under  a  written  agreement,  let  to  the  defendants 
certain  premises  from  the  25th  of  March  in  that  year  for  a  term  of 
three  years,  at  a  rent  of  110/.,  and  that  the  defendant  undertook,  &c. 
that  he  should  "  put  into  habitable  repair  the  said  premises  within 
a  reasonable  time,  and  would  deliver  up  the  same  with  the  fixtures, 
at  the  expiration  of  the  said  three  years,  in  such  a  state  of  habitable 
repair,  reasonable  wear  and  tear  excepted  in  the  meantime,  except 
a  cottage  then  standing  on  the  said  ground,  the  roof  of  which  the 
said  defendant  was  to  repair."  Breach — that  the  defendant  "  did 
not,  within  a  reasonable  time,  put  the  said  premises,  other  than 
the  said  cottage,  into  habitable  repair,  reasonable  wear  and  tear  in 
the  meantime  excepted ;  "  and  it  then  stated,  as  special  damage, 
that  the  representative  of  the  superior  landlord  of  Messrs.  Reynolds 
and  Green,  had,  by  reason  of  the  non-repair  by  the  defendants, 
recovered  the  premises  by  ejectment,  on  a  forfeiture  for  breach  of 
the  usual  covenant  to  "  uphold,  support,  repair  and  amend." 

Plea, — That  the  defendant  "  did,  within  a  reasonable  time,  to 
wit,  twelve  months,  put  the  said  premises,  other  than  the  said 
cottage,  into  habitable  repair,  and  that  the  same  were  in  such 
habitable  repair  at  the  time  the  possession  was  recovered,  as  in 
the  declaration  mentioned,  reasonable  wear  and  tear  in  the  mean- 
time excepted,  according  to  the  true  intent  and  meaning  of  the  said 
agreement  "  (concluding  to  the  country). 

Crowder,  for  the  defendant,  claimed  the  right  to  begin. 

(1)  Cited  by  the  Court  of  Appeal  in  Pnmdfoot  v.  Hart  (1890)  25  Q.  B.  D.  42, 
50.— A.  C. 
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Belcher      Alderbon,  B. : 

r. 

M'Intosh.         I  think  the  plaintiff  ought  to  begin,  for  if  no  evidence  was  given 
on  either  side,  the  defendant  would  succeed. 

[  *722  j  jt  appeared  that  the  premises  were  situate  on  the  north  *side  of 

Southampton  Mews,  near  Euston  Square ;  and  that  although  they 
were  not  in  a  good  state  of  repair  at  the  time  of  the  commencement 
of  the  present  action,  they  were  in  a  better  state  than  they  had 
been  when  the  defendant  first  took  possession  of  them. 

From  the  evidence  respecting  the  special  damage,  it  appeared 
that  on  the  26th  of  April,  1828,  Jane  Rayner  had  demised  the 
premises  to  a  person  named  Ellis,  for  a  term  of  77  years,  at  a  rent 
of  551.  a  year,  with  the  usual  covenant,  "  well  and  sufficiently  to 
uphold,  support,  repair  and  amend  "  ;  and  that  after  this,  Mr.  Ellis 
mortgaged  his  term  to  a  person  named  Eibblewhite,  and  that  in 
the  year  1834,  Messrs.  Ellis  and  Eibblewhite  had  sold  their  interest 
to  Messrs.  Reynolds  and  Green  for  1,0502.,  payable  by  instalments, 
which  had  not  all  become  due  on  the  25th  of  May,  1835,  when  a 
person  named  Cullerne,  who  was  entitled  to  the  reversion  as  the 
assignee  of  Jane  Rayner,  recovered  the  premises  by  ejectment  on  a 
forfeiture  for  the  breach  of  Mr.  Ellis's  covenant  to  repair. 

Crotvder  cited  the  case  of  Auworth  v.  Johnson  (l). 

Alderbon,  B. : 

I  will  tell  you  what  I  conceive  the  terms  "  put  into  habitable 
repair  "  to  mean.  I  take  it  to  be,  that  the  tenant  is  to  put  the 
premises  into  a  state  reasonably  fit  to  be  occupied  by  an  inhabitant. 

Kelly,  for  the  plaintiffs : 

Without  any  agreement,  a  tenant  from  year  to  year  is  to  keep 
the  premises  wind  and  water  tight,  but  under  this  agreement  the 
defendant  would  be  bound  to  do  much  more  than  that. 

Aldbrson,  B.  (in  summing  up) : 

You  will  have  to  say  whether  the  defendant  has  broken  his 
[  *723  ]  agreement,  by  hot  ^putting  these  premises  into  repair  in  a 
reasonable  time,  to  the  extent  to  which  he  was  bound  by  the 
agreement. 

This  agreement  is  to  put  the  premises  into  "  habitable  repair/* 

(1)  38  E.  R.  821  (5  Oar.  ft  P.  239). 
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The  term  "  tenantable  repair  "  may  have  a  somewhat  different  Belcher 
meaning  to  the  term  "habitable  repair";  but  in  either  case  the  M'Intosh. 
repair  must  have  reference  to  the  state  of  the  premises  at  the  time 
of  the  making  of  the  agreement.  No  one  is  bound  to  give  his 
landlord  a  new  bouse  instead  of  an  old  one.  If  a  house  falls  down 
by  mere  old  age,  the  tenant  is  not  bound  to  put  up  a  new  one.  If 
it  falls  down  by  the  fault  of  the  tenant,  it  is  otherwise.  Here  the 
tenant  is  to  put  the  premises  into  habitable  repair,  which  implies 
that  he  is  to  put  them  into  a  better  state  than  that  in  which  he 
found  them.  The  word  "  put "  has,  I  think,  clearly  a  reference  to 
an  improved  state,  and  that  is  to  be  a  state  fit  for  habitation.  The 
tenant  here  is  not  to  make  a  new  house,  but  regard  being  had  to 
the  state  in  which  it  was  at  the  time  of  the  agreement,  and  also  to 
the  situation  and  the  class  of  persons  who  are  likely  to  inhabit  it, 
he  is  to  put  it  into  a  condition  fit  for  a  tenant  to  inhabit.  It  is 
clear  that  the  premises  were  out  of  repair  at  the  time  of  the  agree- 
ment, and  that  the  defendant  was  to  put  them  into  a  better  state, 
so  as  to  render  them  habitable.  You  will  say  whether  he  has  done 
so  or  not. 

Verdict  for  the  defendant. 

Kelly y  and  S.  Martin,  for  the  plaintiff. 
Croivder,  and  Shee,  for  the  defendant. 
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3.  Notice  of  dishonour — Evidence  of  notice — Posting  of  letter  in 

due  course.    Stocken  v.  Collin 785 

4.  Uncertainty  of  notice — Particulars  of  bill  not  specified. 

Shelton  v.  Braithwaite 755 

5.  Presentment  for  payment— Presentment  at  drawee's  address 

after  he  had  removed.     BuxUm  y.  Jones 305 

6.    Promissory   note  —  Consideration  —  Plea,  sufficiency  of  — 

Evidence  that  real  consideration  was  for  services  still  to  be  rendered. 
Abbott  y.  Hendricks 542 

CARRIER — 1.  Common  carrier — Town  carman  whose  carts  ply  for 
hire,  and  who  lets  them  by  hour,  day,  or  job.    Brind  v.  Dale  .  843 
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CARRIER — 2.  Negligence— Implied  contract  to  make  good  losses 
arising  from  negligence  of  carrier's  own  servants.     Brind  v.  Dale  .    843 

CHARITY  AND  CHARITABLE  TRUST  —  1.  Charitable  uses — 
Declaration  by  words  referring  to  another  deed  relating  to  other 
property.     Doe  d.  Williams  v.  Lloyd 508 

2.  Cy  pres — Failure  of  object  of  charity — School  for  education  of 

poor  children  within  certain  district — Conversion  of  district  into  dock — 
New  scheme.    Att.-Gen.  v.  Glyn 16 

3.  Mortmain — Lease  of  land  already  in  mortmain — Enrol- 
ment.    Att.-Gen.  v.  Glyn  ..........       16 

4.  Property — Conveyance — Inrolment  in  Chancery — Memorandum 

of  inrolment  indorsed  on  deed — Evidence — Proof  of  handwriting  of 
officer  signing  memorandum.    Doe  d.  Williams  v.  Lloyd  .  508 

5.  Sale  of  estates — Order — Petition  under  Sir  Samuel  Romilly's 

Act.     In  re  Parke's  Charity  65 

6.  .Will— Devise  of  land  in  trust  for  charitable  objects — Indica- 
tion of  objects — Precatory  trust  for  charitable  purposes — Mortmain 
Acts.     Pilkinyton  v.  Doughty 27 

CLUB — Liability  of  members  of  committee  for  goods  supplied  to 
club.     Todd  v.  Emly 748 

COMPANY— 1.  Directors— Board  meeting — Minutes  of  meetings — 
Signature  by  chairman  —  Minutes  signed  at  following  meeting  — 
Statutory  directions — Evidence.     Southampton  Dock  Co.  v.  Richards     .     436 

2. Signature  of  minutes  by  deputy  chairman — 

Proof  of  office — Provisions  of  Company's  special  Act.  Sheffield  and 
Manchester  By.  Co.  y.  Woodcock 788 

3.  Director  interested  in  contracts  with  Company,  statutory 

provisions  against — Directors  also  members  of  firm  acting  as  Company's 
bankers  —  Whether  contravening  terms  of  Company's  special  Act. 
Sheffield  and  Manchester  By.  Co.  v.  Woodcock 788 

4.  Mining  Company  —  Resident  agent  —  Implied  authority  to 

borrow  money  on  credit  of  Company  for  pressing  necessities  of  mine. 
Hawtayne  v.  Bourne    .        .         . 806 

5.  Shares  —  Action  for  calls  —  Evidence  —  Register  of  share- 
holders— Irregularities  in  book — Statutory  directions — Entries  not  made 
by  secretary  with  his  own  hand.     Southampton  Dock  Co.  v.  Richards    .    436 

6. Action  against  shareholders  —  Powers  of  directors 

to  make  calls — Court  of  directors  —  Statutory  directions  —  Interest. 
Southampton  Dock  Co.  v.  Richards 436 

7. Railway  Company  —  Statutory  directions  in 

special  Act — Resolution  of  directors — Notice  advertised  in  newspapers — 
Specification  of  time  and  place  of  payment.    G.  N.  By.  Co.  v.  Biddulph    699 

8. Resolution  of  directors  not  complying  with  special 

statutory  provisions — Notice  in  newspapers.  Sheffield  and  Manchester  By. 
Co.  v.  Woodcock 788 

9. Transfer  of  shares  after  allotment  but  before  registration, 

validity  of.     Sheffield  and  Manchester  By.  Co.  y.  Woodcock        .         .         .     788 

CONDITION  — Life  interest  —  Condition  against  alienation  —  Insol- 
vency of  tenant  for  life— Vesting  order— Whether  vesting  dividends  of 
fund  in  assignee.     Pym  v.  Lockyer 84 
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CONFLICT  OF  LAWS— 1.  Deed  —  Deed  in  Scottish  form  —  Some 
parties  domiciled  in  England  and  some  in  Scotland  —  Construction 
according  to  the  law  of  each  party's  domicil.     Duncan  \ .  Campbell    .     117 

2.  Foreign  judgment— Action  on   Scottish  judgment — Plea  of 


absence  from  jurisdiction  and  that  decree  was  "contrary  to  natural 
justice."     Cowan  v*  Braidwood 561 

CONTRACT— 1.  Breach  of  promise  to  marry  —  Pleading—  Plea   of 
release  of  promise  by  plaintiff  before  breach.    King  v.  Gillett  .616 

2.  Work  and  labour — Deed — Covenant— Stipulation  for  termi- 


nation of  contract  if  conditions  not  fulfilled  by  certain  date  — 
Subsequent  agreement  extending  time— Action  on  second  agreement 
for  breach  of  stipulation  contained  in  deed,     (jhwynne  v.  Davy    .        .    548 

3.  Express  contract  with  committee  formed  for  purpose  of 


obtaining  statutory  sanction  for  execution  of  work— Undertaking  to 
do  work  for  specified  sum — Subsequent  subscription  for  shares  in  under- 
taking— Partnership— Bight  to  recover  on  contract.     Lucas  v.  Bench    419 

— —  4.  Implied  contract  of  indemnity.     See  Bill  of  Exchange,  1. 

5.  Liability  of  committee  of  club.     See  Club. 


CONVERSION— 1.   Beal  estate  —  Income  —Agreement  for  sale  of 

estate  at  future  time  —  Intestacy  —  Intermediate  rents.     Lumsden  v. 

Fraser 57 

2.  Direction  to  sell  after  life  tenancy— Death  of  child  in 


lifetime  of  life  tenant— Devise  of  share.    Elliott  v.  Fisher   .  .102 

3.  Trust  for  sale — Failure  of  trust — Sale  of  part  of  estate 


under  mistake — Devolution.    Davenport  v.  Coltman      .        .  .112 

COPYHOLD  —  Copyholds  for  lives  —  Benewal  —  Custom  of  manor. 
Walker  v.  Lord  Abingdon 139 

COSTS.     See  Landlord  and  Tenant,  3;  Practice,  1,  2;  Solicitor. 

COVENANT— Deed  of— Agreement — Refusal  to  execute  deed— Title- 
Condition  precedent.    Hallewell  v.  Morrell 384 

DAMAGES.     See  Practice,  3. 

DEED — 1.  Covenant— Subsequent  agreement  under  hand  only — Action 
on  agreement  for  breach  of  stipulation  contained  in  deed.  Gwynne  v. 
Davy 548 


2.  "Heirs,"  limitation  of  ordinary  signification  of  word  where 

intention  of  parties  apparent.     Wall  v.  Wright 147 


3.  Voluntary  assignment  of  debt— Assignee  a  trustee  as  to  part 

of  debt  assigned—  Death  of  assignor — Independent  proceedings  brought 
by  administrator — Injunction  —Suit  by  assignee  to  carry  out  trusts  of 
deed.     Blakely  y.  Brady 240 

4.  Grant  of  lands — Reservation  of  sporting  rights.    See  Game. 

5.  Construction — Deed  in  Scottish  form.     See  Conflict  of  Laws,  1. 

6.  Inrolment— Evidence.     See  Charity  and  Charitable  Trust,  3,  4. 


And  see  Evidence,  3—5. 

DEFAMATION — I.  Libel— Charge  of  polygamy— Justification— Proof 
of  bigamy — Reputation  and  cohabitation  as  to  third  marriage — Strict- 
ness of  proof— Pleading.     Willmett  v.  Harmer 864 
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DEFAMATION — 2.  Libel— Newspaper— Evidence  of  malice— Subse- 
quent paragraph  in  paper  affirming  truth  of  prior  libel — Misdirection — 
New  trial — Damages.     Barwell  v.  Adkins 516 

3.  Privilege  —  Letter  written  to  wife's  mother  containing 

imputations  on  character  of  man  whom  recipient  of  letter  was  about  to 
marry.     Todd  v.  Hawkins 834 

4.  Slander — Accusation  of  felony — "  You  robbed  me  " — Words 

uttered  by  wife  of  defendant  —  Words  actionable  per  se.  Bowdiffe  y. 
Edmonds 604 

5.  Words  spoken  of  plaintiff  in  way  of  his  trade — Brewer — 

Accusation  of  having  been  in  sponging- house.    Jones  y.  Littler  745 

DISCOVEBY —1 .  Action — Unusual  lapse  of  time — Laches — Injunction 
obtained  against  plaintiff— Production  of  bill  and  answer.  AUwood  y. 
Taylor 344 

2.  Partnership  —  Books  of  firm  —  Answer  to  interrogatories  — 

Refusal  of  partners  to  allow  inspection— Bight  of  partner  to  inspect 
unless  special  agreement  to  contrary.    Stuart  y.  Lord  Bute  93 

3.  Privilege — Solicitor — Mortgage  in  name  of  solicitor  as  trustee 

for  mortgagee — Suit  for  redemption  by  judgment  creditor  of  mortgagor 
— Bight  of  solicitor-mortgagee  to  refuse  disclosure.    Jones  v.  Pugh      97 

4. Befusal  to  produce  documents  —  Lien  on  deed — 

Secondary  evidence  of  contents.     Doe  d.  Gilbert  y.  Boss       .        .  639 

And  see  Evidence,  10. 
DISTBESS,  for  rent.     See  Landlord  and  Tenant,  8,  9 ;  Pound. 
DOWEB.     See  Husband  and  Wife,  1. 

ECCLESIASTICAL  LAW — 1.  Advowson — Death  of  incumbent  owning 
advowson — Will — Next  presentation— Beneficial  interest— Heir-at-law. 
Martin  v.  Martin 110 

2.  Canonry — Mortgage — Ejectment  does  not  lie  for  canonry  as 

such.     Doe  d.  Butcher  v.  Musgrave 473 

3. Nor  for  the  house  assigned  to  canon  of  Windsor  for 

his  residence.     Doe  d.  Butcher  v.  Musgrave 473 

EJECTMENT.     See  Landlord  and  Tenant,  15. 

ELECTION.     See  Power,  3. 

ESTATE — Post-nuptial  settlement — Estate  tail— "Heirs" — Limita- 
tion of  ordinary  meaning  of  word.     Wall  y.  Wright     ....     147 

ESTOPPEL — 1.  Company — Shareholder — Signature  of  proxy  as  pro- 
prietor of  shares  specified — Estoppel  from  disputing  validity  of  transfer. 

Sheffield  and  Manchester  Ry.  Co.  v.  Woodcock 788 

2.  Mortgage  of  canonry  and  "  all "  lands,  messuages,  tenements, 

and  hereditaments  belonging  thereto  —  Ejectment  by  mortgagee  — 
Mortgagor  not  estopped  from  showing  that  house  did  not  belong  to 
canonry.     Doe  d.  Butcher  y.  Musgrave 473 

3.  Sheriff  —  Be  turn  to   writ  —  Evidence  —  Pleading.     Scarf  e  v. 

Halli/ax 711 

4.  By  record — Breach  of  contract — Plea  of  recovery  in  former 

action — Former  action  brought  on  different  breach.  Bristowe  v.  Fair- 
dough 319 

And  see  Power,  5. 


vol.  lvi.]  INDEX.  875 

EVIDENCE— 1.  Affidavit  of  jurors  as  to  what  took  place  in  open 
Court  on  the  delivery  of  their  verdict.    Roberts  v.  Hughes  .        .        .    744 

2.  Company — Board  meeting — Minutes  of  meeting — Signature 

by  deputy  chairman — Proof  of  office.  Sheffield  and  Manchester  By,  Co.  v. 
Woodcock 788 

3.  Deed,  evidence  of— Evidence  given  in  former  trial  against 

different  defendant— Provisions  of  deed  stated  in  Court  by  defendant's 
counsel  on  first  trial— Shorthand  notes  of  statement,  whether  admissible 
on  second  trial  by  same  plaintiff  against  another  party.  Doe  d.  Gilbert 
v.  Boss 639 

4.  Inrolment  of  deed — Memorandum  of  inrohnent — Proof  of 


handwriting  of  officer  signing  memorandum.     Doe  d.  Williams  v.  Lloyd 

508 

5.  Deed   in    solicitor's   possession — Refusal   to  produc 


Secondary  evidence  of  contents.    Doe  d.  Gilbert  v.  Boss       .  .    639 

6.  Entry  by  deceased  steward  charging  himself— Balance   in 


favour  of  steward — Admissibility  of  entry.     Williams  v.  Geaves        .     859 
7.  Fine,  evidence  of— Examined  copy  of  record  of  fine,  levied 


with  proclamation.     Doe  d.  Gilbert  v.  Boss 639 

8.  Letter— Evidence  of  posting — Post-mark.    Stocken  v.  Collin    785 

9.  Marriage  —  Legality  —  Onus  of  proof  —  Party  impeaching 


marriage  must  show  illegality.     Piers  v.  Tuite  .        .        .168 

10.  Plaintiff's  case  not  showing  existence  of  written  contract — 


Written  contract   set  up  by  defendant — Production  by  defendant — 
Notice  to  plaintiff  to  produce.     Magnay  v.  Knight       .         .        .        .571 

11.  Witness— Misstatement— Matter  foreign  to  question  at 


issue — New  trial.     Magnay  y.  Knight 571 

12.  Register  of  shareholders— Production  in  evidence — Irregu- 


larities in  book — Admissibility.     See  Company,  5. 

13.  Witnesses — Commission   for   examination    abroad — Judge's 

order — Commissioners  and  time,  place,  and  manner  of  examination  not 
named  in  order — Setting  aside  verdict  obtained  on  evidence  given 
under  commission.     Steinkeller  v.  Newton 584 

14.  Examination  of  witnesses— Action  at  suit  of  Crown- 


Commission  at  suit  of  defendant — Jurisdiction  of  Court.    B,  v.  Wood    786 
15.  Discovery — Professional  privilege.     See  Discovery,  3. 

EXECUTOR  AND  ADMINISTRATOR— 1.  Charge  of  debts— Sale  of 
estate — Lapse  of  time —Purchaser — Notice.    Forbes  v.  Peacock  .  103 

2.  Conversion — Income — Agreement  for  sale  of  estate  at  future 


time— Death  of  vendor  intestate  before  time  for  completion— Inter- 
mediate rents — Right  of  heir.     Lumsden  y.  Eraser  ...      57 

£3.  Legacy— Residue— Executor  not  proving  will.      Christian  y. 

Devereux 58 

4.  Title  to  furniture— Trover.     See  Trover  and  Conversion,  2. 


FORCIBLE  ENTRY.     Set  Landlord  and  Tenant,  11. 

FOREIGN  JUDGMENT.     See  Conflict  of  Laws,  2. 

FRAUD  AND  MISREPRESENTATION— 1.  Mortgage— Unregistered 
charge  —  Subsequent  registered  mortgage  —  Same  solicitor  acting  in 
both  transactions — Fraud  —  Priority  —  Constructive  notice.  Nixon  v. 
Hamilton 246 
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FRAUD  AND  MISREPRESENTATION— 2.  Sale— Misrepresentations 
by  agent  without  express  authority  from  principal — Subsequent  conduct 
implying  assent  to  representations— Sale  of  ship— Warranty  of  build. 
Wright  v.  Crookea 681 

— —  3.  Purchase  of  bankrupt's  property  by  assignee — Breach  of 

trust — Sale  to  another — Agency — Laches — Length  of  time.  Turner  y. 
Trelaxvny 4 

4.  Verbal    contract   for   sale    of  lease  —  Purchase-money 

lodged  with  vendor's  agent— Subsequent  sale  and  conveyance  to  third 
party — Second  purchaser  having  notice  of  first  sale— Specific  per- 
formance of  first  contract — Cancellation  of  conveyance — Fraud — Croats. 
Field  v,  Boland 150 

5.  Sale  by  Court — Purchase  under  assumed  name  by  party 

to  suit  having  conduct  of  sale — Re-sale.     Sidny  y.  Banger  29 

6.  Solicitor— Enabling  tenant  for  life  to   fraudulently  obtain 

payment  out  of  Court  —  Liability  of  innocent  partners.  Brydges  v. 
Bran/ill 71 

GAME — Sporting  rights — Grant  of  lands — Reservation  of  sporting 
rights— New  grant.     Wickham  v.  Hawker 623 

HIGHWAY— 1.  Dedication  to  public  use,  evidence  of— Canal  Company 
— Summing  up — Misdirection.     Grand  Surrey  Canal  Co.  v.  Hall .         .    400 

2.  Repair — Fine,  application  of— Certiorari — Costs.    B.  v.  Inhabi- 

tanU  of  Barnard  Castle 281 

HUSBAND  AND  WIFE  -1.  Dower— Timber,  widow's  right  to  one- 
third  of  income  of  fund  produced  by  sale  of.    Bishop  v.  Bishop  146 

2.  Marriage  —  Marriage  de  facto  —  Party  impeaching  marriage 

must  show  illegality.    Piers  v.  Tuite 168 

3.  Wife's  debts — Presumed  authority  of  wife  living  with  husband 

to  pledge  his  credit  for  ordinary  household  expenses.  Etnmett  v. 
Norton 848 

4.  Presumed  authority  of  wife  to  pledge  husband's  credit 

for  necessaries  where  they  are  living  apart.     EmmeU  v.  Norton  848 

5.  Husband's  liability  for  necessaries  supplied  to  wife — 

Adultery  of  wife — Proof  of  adultery — Verdict  in  action  of  crim.  con. — 
Notice  to  tradesman  of  cause  of  separation.     Hardie  v.  Grant         .    852 

6.  Wife's   property  —  Annuity  secured  by  bond  —  Release  of 

annuity  by  husband — Wife  surviving  husband.    Hore  v.  Becher  95 

7.  Income  of  wife's  fund  settled  on  husband  and  wife  for 

their  joint  lives — Adultery  of  wife — Separation  —  Maintenance  — 
Husband's  right  to  whole  of  interest  of  fund.    Duncan  y.  Campbell .     11? 

INFANT  —  Contract  —  Necessaries  —  Evidence  of  articles  supplied 
being  necessaries — Question  for  jury.    Harrison  v.  Fane    .        •  455 

INJUNCTION.    Set  Deed,  3. 

INSURANCE  (LIFE)— Lapse  of  policy — Acceptance  of  premium  by 
agent  after  expiration  of  days  of  grace — Authority  of  agent.  Acey  v. 
Femie 671 

INSURANCE  (MARINE)— 1.  Insurance  on  goods— Action  on  policy 
— Pleading — Release  by  party  having  interest  in  goods.  Wilkinson  v. 
Linda ..............     638 
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INSURANCE  (MABINE)— 2.  Insurance  on  ship— Particular  average 
— Adjustment — Custom  of  Lloyd's — Rule  as  to  deduction  of  one-third 
new  for  old — Question  of  first  voyage,  how  settled.    Pirie  v.  Steele .    840 

INTEREST.    See  Vendor  and  Purchaser,  2. 

INTERPLEADER— Right  of  claimant  to  set  up  title  in  third  party 
as  against  execution  creditor.     Came  v.  Brice 684 

JOINT  TENANCY.     See  Will,  7. 

JURY — Juryman — Objection  to  being  sworn — Quaker — Affirmation. 
Emmett  y.  Norton 848 

And  see  Evidence,  1. 
JUSTICES — Jurisdiction.     See  Poor  Law,  2. 

LANDLORD  AND  TENANT— 1.  Agreement  for  lease  — Lease  for 
lives— Three  lives  or  81  years — Customary  term — Nomination  of  lives — 
Specific  performance.     Fitzgerald  v.  Vicars     ......     235 

2.  Specific  performance — Lessor's  title,  right  of  defendants 

to  call  for.     Mollcy  v.  Sterne 204 

3.  Breach  of  covenant — Covenant  to  repair — Sub-lease — Recovery 

of  damages  against  original  lessee — Suit  by  original  lessee  against 
sub-lessee — Right  to  recover  costs  in  former  action.    PenJey  v.  Watts  810 

4.  Covenant   to.  put  premises  into  "habitable  repair" — 

Repair  reasonably  fit  for  occupation  —  Implied  undertaking  to  put 
premises  into  better  state  of  repair  than  that  in  which  he  found  them. 
Belcher  v.  M'hdosh 867 

5.  Lease  of  brewery  and  tied  house — Breach  of  covenant  to 

purchase  ale,  Ac,  by  tenant  of  lessor.  Implied  covenant — "Demise." 
Hinde  v.  Gray 330 

6. Public-house — Covenant  by  lessee  to  "use  best  endeavours 

to  continue  the  house  open  as  a  public  licensed  victualling  house " — 
License  withdrawn  for  irregularities  of  sub-tenant  in  conduct  of  house 
— Proof  of  efforts  to  obtain  continuation  of  license.     Linder  v.  Pryor    856 

7.  Disclaimer  of  landlord's  title  —  Assignment  of  interest  by 

landlord — Demand  of  rent  by  solicitor  of  assignee — Refusal  on  plea  by 
tenant  that  he  had  orders  to  pay  superior  landlord.  Doe  d.  Williams  v. 
Cooper 313 

8.  Distress  for  rent — Impounding  cattle — Notice  to  distrainee — 

Tender  of  rent  subsequent  to  notice.     Thomas  v.  Harris     .  .511 

9.  Public-house — Brewer's  casks  containing  beer  supplied 

to  tenant.     Joule  v.  Jackson 757 

10.  Fixtures  —  Tenant's  right  of  removal  —  Right  exists  oily 

during  term  of  tenancy  or  possession  under  right.     Wetton  v.  Woodcock 

606 

11.  Forcible  entry — Regaining  possession  of  premises — Tenant 

holding  over  after  expiration  of  term — Expulsion  by  force.  Newton  v. 
Harland 488 

12.  Notice  to  quit — Tenant  holding    over  after  expiration   of 

notice — Room  in  mill  with  supply  of  power  from  steam  engine — Double 
value — Value  of  power  supplied,  whether  it  can  be  included  in  claim. 
Bobinson  v.  Learoyd 610 

13.  Yearly  tenancy  of  house  and  land  occupied  from  different 

periods — Notice  to  quit  "farm  ...  at  the  end  of  your  present  year's 
holding  " — Notice  given  by  agent  on  behalf  of  several  lessors,  joint 
tenants.     Doe  d.  Kinder  si ey  v.  Hvghes 669 
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LANDLORD  AND  TENANT— 14.  Tenancy  at  will— Determination 
of  tenancy — Ejectment — Real  Property  Limitation  Act.  Doe  d.  Bmurti 
v.  Turner 692 

15. Entry  on  land  by  landlord  for  purpose  of  cutting 


and  carrying  away  stone — Ejectment— Real  Property  Limitation  Act. 
Doe  d.  Bennett  v.  Turner titi'l 

16.  Title  of  lessee— Mine — Trover  for  ore  brought  by  lessee  - 


Proof  of  occupation  —  Lease  not  executed  by  all  parties  —  Evidence. 
Taylor  v.  Parry 459 

17.  Use    and    occupation,    action   for  —  Defence    of  lunacy  — 


Necessity  of  showing  that  lessor  had  knowledge  of  lessee's  condition. 
Dane  v.  Kirkwall 8t)0 

18.  Holding  over  —  Premises  let  for  year  certain  to  four 


directors  of  Company  —  Retirement  of  two  directors  during  term  — 
Premises  occupied  by  Company  after  expiration  of  term — Liability  of 
original  lessees.     Christy  y.  Tancred 6o9 

19.  Waste— Injunction— Turf  cut  by  sub-tenants— Bill  filed  by 


landlord  against  immediate  tenant  —  Sub-tenants  not  before   Court. 
Lord  Norbury  v.  Alleyne l£0 

And  see  Limitations,  Statute  of,  2. 

LANDS  CLAUSES  ACTS — Railway  Company— Lands  taken— Injury 
to  adjoining  property — Compensation — Mandamus.    Ex  parte  Parke*    274 

LARCENY.    See  Malicious  Prosecution,  3. 
LEGACY  DUTY.     See  Revenue,  1. 
LIBEL.     -See  Defamation. 

LIEN.    See  Discovery,  4. 

LIMITATIONS,  STATUTE  OF— 1.  Devise  in  trust  to  pay  annuities 
— No  payment  for  more  than  20  years  before  bill  filed — Surviving  trustee 
in  possession  of  estates.     Ward  v.  Arch 99 

2.  Landlord  and  tenant — Non-payment  of  rent  for  20  years  — 

Accrual  of  right  of  action— Real  Property  Limitation  Act.    Doe  d.  Davy 
v.  Oxenham 662 


3.  Mortgage  —  Redemption  —  Mortgagee  in  possession — Bill  by 

remaindermen — Real  Property  Limitation  Act,  s.  28.    Browne  v.  Bishop 
of  Cork 229 

4. Letter  to  agent  of  infant  heir.    See  Mortgage,  2. 


5.  Solicitor — Costs  —  Damages  recovered  in  action — Appropria- 
tion by  solicitor  to  answer  barred  items  in  bill — Indorsement  on  bill  of 
costs.     Waller  v.  Lacy 291 

6.  Unpaid  legacy — Right  to  sue  barred  by  statute — Charge  of 


debts,  whether  reviving  right  of  action.    Piggott  v.  Jefferson      .        •         1 
And  see  Bill  of  Exchange,  1. 

LUNACY — 1.  Maintenance  of  lunatic — Increased  allowance  for  sup- 
port of  near  relations  of  lunatic.    InreCreagh 177 

2.  Lunatic  lessee  —  Use   and  occupation.      See   Landlord  and 


Tenant,  17. 

MALICIOUS  PROSECUTION— 1.  Action  against  magistrate— Juris- 
diction— Cognizance  of  offence — Remand  ot  prisoner — Length  of  remand 
—  Knowledge  of  probable  exceptional  severity  of  prison  treatment. 
Clave  v.  Mountain         ...........     338 
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-Detenniu        MALICIOUS  PROSECUTION— 2.  Action  against  magistrate— Arrest 
h*  i  j    — Justification — Magistrate's  warrant—  Issue  in  wrong  name — Intention 


ill-] 

let 

to  arrest  plaintiff— Demand  of  copy  of  warrant.     Hoye  v.  Bush         .    530 


urpoie  of  cr        3.  Purchase  of  bureau — Money  and  securities  found  by  buyer  in 

vLimitatfti  secret  drawer — Appropriation  to  buyer's  own  use — Larceny — Season- 
able belief  of  buyer  that  he  had  bought  bureau  with  contents.  Merry  y. 
Green 819 

lught  by  \m 

irtiei  -  Sri*        MANDAMUS.    See  Lands  Clauses  Acts. 


ice  of  tor        MARKET — Nuisance — Continuing  nuisance — Obstruction  of  market 

atee's  tmfc    — Defendants  members  ot  Corporation  and  having  no  right  to  remove 

nuisance.     Thompson  v.  Gibson 762 

certain  to :         MARRIAGE— Evidence — Marriage  de  facto — Party  impeaching  mar- 
i  during  tea     riage  mUBt  gllow  illegality.     Piers  v.  Tuite 168 

MERGER — Life  estate— Incumbrances — Prior  charges— Payment  off 
ta-Bill  Vki-  by  tenant  for  life  and  assignment  to  trustees  for  his  benefit— Arrears  of 
t  before  Ck*     interest — Annuities — Priority.    Harman  v.  Forster  .217 

MISTAKE  —  Deed  —  Release  —  Mistake  —  Recital  of  question  of  fact 
made  in  error.    Hore  v.  Becher 95 

•  tska-te?  

\rrUl'^:         MONET  COUNTS— 1.  Money  had  and  received— Wool  stored  with 

'"'  defendants  for  drying  purposes — Destruction  by  fire — Duty  to  insure — 

Contract  with  partnership — Dissolution — Insurance  in   sole  name  of 

continuing  partner — Receipt  of  insurance  money — Action  against  firm. 

Armitaye  v.  Winter  bottom 309 

2.  Money  paid  under  coercion — Money  paid  with  reference  to 

threatened  penal  action — Part  performance  of  terms  of  arrangement. 
Unwin  v.  Leaper 522 

3.  Deposit  with  secretary  of  Company  by  person  claiming  to  be 

^y  tnjiu£*     registered  as  shareholder  in  respect  of  particular  shares — Memorandum 
ririsgtr0^      of  deposit— Payment  of  money  into  secretary's  private  account — Pay- 
ment in  individual  character — Stakeholder — No  evidence  of  prosecution 
of  claim  to  shares.     Baird  v.  Robertson 579 


r20yTf 


***  y  &  MORTGAGE— 1.  Mortgagee  in  possession — Redemption  suit  pending 
— Rents  received  in  excess  of  amount  due — Interest  on  balance.     Lloyd 

ion-*®  '      Y.Jones 101 

-  v  BK 

*r  \  ^  2.  Redemption— Heir's  right  to  redeem— Statute  of  Limitations- 
Mortgagee's  letter  to  agent  of  infant  heir.     Trulock  v.  Robey  87 

*^f    ,  3.  Parties — Tenant  for  life  and  representative  of  mortgagor 

ApproF1*!       not  before  Court.     Browne  v.  Bishop  of  Cork 229 

,  S*  4.  Unregistered  charge — Subsequent  registered  mortgage — Same 

,       solicitor  acting  in   both  transactions— Fraud — Priority — Constructive 
CbtTp  j        notice.     Nixon  v.  Hamilton 246 

NEGLIGENCE— 1.  Driver— Rule  of  the  road— Application  of  rule  to 
saddle-horses — Duty  of  driver  of  carriage.     Turfey  v.  Thomas   .  839 

**  ^f;  2.  Of  carrier.     See  Carrier,  2. 

0rd  **  NUISANCE — 1.    Continuing  nuisance  —  Obstruction  of  market  — 

Erection  of  building— Defendants  members  of  Corporation  and  having 
no  right  to  remove  nuisance.     Thompson  v.  Oibson       ....     762 

re0$^  2.  Injunction — Parties  to  suit — Bill  by  five  several  owners  of 

\ZgD^-         houses.     Hudson  v.  Maddison 91 
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PARTNERSHIP—  1 .  Action  against  firm-  Contract  with  firm— Policy 
effected  in  name  of  continuing  partner  after  dissolution — Money  had 
and  received.    See  Money  Counts,  1 . 

2.  Books— Inspection— Bight  of  partner  to  inspect  unless  special 

agreement  to  contrary.    See  Discovery,  2. 

3.  Commencement  of  partnership — Agreement  for  partnership  to 

commence  on  given  day — Deed  not  executed  until  after  day  appointed 
for  commencement  —  Liability  on  contract  made  on  behalf  of  firm 
between  appointed  day  and  actual  execution  of  deed.  Batiley  v. 
Lewi* ,     326 

4.  Promoter  of  Company— Express    contract— Subscription  for 

shares  in  subject-matter  of  contract — Bight  to  recover.    See  Contract,  3. 

5.  Solicitor  —  Fraud  of  partner  —  Enabling  tenant  for  life  to 

fraudulently  obtain  payment  out  of  Court  —  Liability  of  innocent 
partners  to  make  good  money.    Brydges  v.  Branfill     ....       71 

PLEADING.  See  Insurance  (Marine),  1;  Practice,  5;  Vendor  and 
Purchaser,  3. 

POOB  LAW  —  1.  Overseers'  accounts  —  Audit  —  Refusal  to  furnish 
particulars  of  items— Mandamus.     R,  y.  Overseers  of  Halifax  .       285 

2.  Overseers — Appointment — Jurisdiction  of  justices — Statutory 

direction  as  to  time  of  appointment.     R.  v.  Justices  of  Staffordshire    .     286 

POUND  —  Distress  —  Impounding  cattle  —  Cattle  impounded  on 
premises  and  list  delivered  to  distrainee — Tender  subsequent  to  notice. 
Thomas  v.  Harries 511 

POWER — 1.  Execution — General  power  of  appointment  by  will — 
General  gift  of  residue — Legacies — Insufficiency  of  assets — Priority. 
Lowe  v.  Pennington 134 

2. Power  to  appoint  among  younger  children — Appointment 

without  reservation  for  future  children.    Piers  v.  Tuite  .        .168 

3.  Settlement  on  second  marriage — Power  to  charge  lands 

in  favour  of  children  of  marriage— Appointment  to  children  of  first 
marriage— Conditional  power — Will — Election.     Cooke  v.  Briscoe  207 

4.  Testamentary  appointment  under  special  power — Lapse.     See 

Will,  20. 

5.  Power  of  leasing — Lease  for  lives — Subsequent  settlement — 

Attempt  to  set  aside  lease  by  person  claiming  under  settlement  — 
Estoppel.     Steele  y.  Mitchell 260 

PRACTICE  —  1.  Costs  —  Admission  to  sue  in  forma  pauperis  after 
commencement  of  suit — Order  obtained  by  plaintiff  after  payment  of 
money  into  Court  by  defendants — Verdict  for  defendants — Payment 
out  of  money  to  defendants  in  satisfaction  of  antecedent  costs.  Casey 
v.  Tomlin 686 

2.  Costs,  security  for— Petition — Respondent — Whether  forfeiting 

right  to  security  by  answering  affidavits  in  support  of  petition.  Ex  parte 
Seidler 2d 

3.  Damages,  assessment  of— Verdict  for  defendant  upon  issue 

barring  action — Assessment  of  contingent  damages  by  jury.  Newton  y. 
Harland     .         .         •         .         •         .         •    *    •         •         .         •         •         •     488 

4.  Parties — Nuisance — Suit  for  injunction  by  five  several  owners 

of  houses.     Hudson  v.  Afaddison 91 
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inn-K          PRACTICE— 5.  Pleading- — Exception  to  for  scandal  and  impertinence. 
Money  i      Everett  v.  Prythergck 68 

6.  Service  of  writ— Defendant  out  of  jurisdiction— Service   on 


8? 


Wat"* 


0**t 


lernj*.      agent  managing  property  subject  to  suit.    Hobhouse  v.  Courtney  35 

7.  New  trial.     See  Evidence,  11. 

rtnint 

pppor  PRINCIPAL  AND  AGENT— 1.  Steward— Account— Just  allowances 

lalf  cf  r  — Steward  also  acting  as  solicitor  to  plaintiff— Account  including  taxed 

/.-■        bills  of  costs.     Jolliffe  v.  Hector 85 

2.  Insurance   Company  —  Authority  of  agent.      See   Insurance 


criptifc  ■      (Life). 

Cons*'  

fori* 


3.  Mining  Company — Implied  authority  of   agent    to    borrow 


money.     See  Company,  4. 


jf  jus**  4.  Misrepresentation  by  agent — Implied  assent  by  principal. 

See  Fraud  and  Misrepresentation,  2. 

render  £          PRINCIPAL  AND  SURETY— Guaranty— Undertaking  to  indemnify 
— Bond — Condition.     Jones  y.  Williams 777 

to  fc*  PROMISSORY  NOTE.     See  Bill  of  Exchange. 

9^r         RAILWAY  COMPANY.    See  Company,  2f  3,  7—9 ;  Lands  Clauses  Acts. 

•.(rr   •  ' 

RELEASE— Pleading.    See  Insurance  (Marine),  1. 

)0j>ded  - 

ttoS9t£  RESTRAINT  OF  TRADE — Brewery,  lease  of— Covenant  unlimited  as 

to  space — Covenant  by  lessor  not  to  carry  on  business   of  brewer, 

merchant  or  agent  for  sale  of  beer,  Ac,  "in  S.  or  elsewhere,  or  in  any 

-       other  manner  howsoever  be  concerned  in  the  said  business."    Hinde  y. 

%**    <*** 330 

REVENUE— 1.  Legacy  duty— Will  of  British  subject  domiciled  in 

^jjitiBt*      England — Indian  Government  notes — Amount  receivable  only  under 

^  ,  I"      Indian  probate  —  Remittance  of  proceeds  to  executor  in  England  — 

Whether  liable  to  legacy  duty.     In  re  Coales 736 

0f  i*         2.  Stamp  duty  —  Agreement  —  Resolution    of  unincorporated 

e    .  .v      association — Appointment  to  office  in  Company— Agreement  or  memo- 
randum.    Vauyhton  y.  Brine 376 

ftp«e.  -v 


3.  Resolution  of  committee  accepting  tender  for  work  — 

Minute — Memorandum  of  agreement.     Lucas  v.  Beach  .419 

*  #%- 4.  Agreement  to  refer  to  arbitration — Memorandum  endorsed 

e      9      on    original    agreement  —  Entire  agreement  —  Sufficiency   of  stamp. 
Taylor  v.  Parry 459 

«r»  &j         5.  Bond — Interest  payable  from  a  previous  day — Whether 

y^'lflt      liatol®  to  stamp  duty  on  principal  only.     Barker  v.  Smark  .  .801 


*   L''L  SETTLEMENT— Family  arrangement  —  Power — Consent  to  decree 


charging  bond  debts  on  estates  in  settlement— Subsequent  exercise  of 
-feitW       power — Priority.     Piers  v.  Tuite 168 

lJ'  %  SETTLEMENT  (MARRIAGE)— 1.  Covenant  to  charge  after- acquired 

property— Settlor  subsequently  engaged  in  trade— Bankruptcy— Right 
j„,  is**      of  beneficiaries  as  against  assignees.     Lyster  v.  Burroughs  .        .     161 

V*  2.  Settlement  by  wife  on  child  of  first  marriage — Trust.     Croft  v. 

Adam 128 


91  3.  Execution— Will— Election.     See  Power,  3. 

r.r. — VOL.  LVI.  56 
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SETTLEMENT  (MARRIAGE)— 4.  Power  of  leasing— Subsequent 
settlement.     See  Power,  5. 

SHARES — Parol  agreement  for  sale— Statute  of  Frauds.  Dune  aft  v. 
Albrecht 49 

And  see  Company. 

SHERIFF— 1.  Execution— Fi.  fa. — Return  to  writ,  irregularity  in — 
Omission  to  state  value  of  goods  seized — Application  to  quash  return — 
Delay.     Chambers  v.  Coleman 277 

2.  Costs  and  expenses — Extortion — Refusal  to  deliver  up  goods 

— Claim  of  extortionate  sum — Tender — Evidence.     Scarf e  v.  Hallifax    711 

SHIP  AND  SHIPPING— 1.  Authority  of  master  —  Sale  of  ship — 
Injury  during  voyage — No  prospect  of  bringing  ship  to  port — Receipt 
of  proceeds  by  owner — Ratification  of  sale — Transfer,  execution  of  deed 
by  auctioneer.     Hunter  v.  Parker 723 

2.  Charter-party — Express  stipulation  as  to  advance  of  cash 


for  disbursements— General  right  of  master  to  pledge  credit  of  owner 
for  money  and  goods  supplied  for  necessary  use  of  ship.  Weston  v. 
Wright • 742 

3.  Charter-party  —  Freight — Payment  to  be  made  two  months 


after  delivery  of  homeward  cargo  —  Extra  freight  payable  on  inter- 
mediate voyage  in  accordance  with  terms  of  charter-party — Time  of 
payment — No  delivery  of  homeward  cargo.     Crazier  v.  Smith  .411 

SOLICITOR— 1.  Costs— Specification  of  items— Solicitors  Act.     Waller 
v.  Lacy 291 

2. Delivery — Items  —  Some  demands  barred  by  statute — 


Damages  recovered  in  action — Appropriation  by  solicitor  to   answer 
barred  items  in  bill.     Waller  v.  Lacy 291 

3.  Taxation  of  costs — Death  of  plaintiff  in  action — Taxation 


of  bill  by  executor — Less  than  a  sixth  taxed  off— Liability  of  executor 
for  costs  of  taxation.     Jefferson  v.  Warrington 667 

4.  Account — Costs.     See  Principal  and  Agent,  I. 

5.  Discovery — Professional  privilege.     See  Discovery,  3. 

6.  Lien — Deed — Notice  to  produce.    See  Discovery,  4. 

7.  Fraud — Liability  of  partners.     See  Partnership,  5. 


SPECIFIC  PERFORMANCE — 1.  Shares  in  railway  Company— Agree- 
ment for  sale.     Duncuft  v.  Albrecht 46 

2.  Agreement  for  lease — Title.     See  Landlord  and  Tenant,  2. 


STAMP  DUTY.     See  Revenue,  2—5. 

TENANT  FOR  LIFE— Leaseholds— Renewal— Fines  on  renewal- 
Contribution  by  remainderman.     Trench  v.  St.  George  .192 

TENDER.     See  Landlord  and  Tenant,  8. 

TIMBER  —  Tenant  for  life  —  Dividends  on  stock  purchased  with 
produce  of  timber.     Waldo  \    Waldo 26 

And  see  Husband  and  Wife,  1. 

TRESPASS— Qu.  cl.  fr. — Plea  of  liberum  tenementum — Exercise  of 
acts  of  ownership  for  period  less  than  20  years — Estate  in  third  person. 
Brest  v.  Lever 804 
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ub*v  TBOVEB  AND  CONVERSION— 1.  Mine — Trover  for  ore  by  lessees— 
Flea  of  not  possessed — Proof  of  occupation  sufficient  without  showing 
title  of  lessors.     Taylor  v.  Parry 459 

2.  Title  to  chattels — Furniture — Bight  to  maintain  trover  with- 
out taking  out  administration  de  bonis  non  to  original  owner.  Elliott  y. 
Kemp 717 


TRUST— 1.    Breach    of  trust — Apportionment  of  loss    as   between 
legatees.     See  Will,  19. 

2.  Marriage  settlement— Settlement  by  wife  on  child  of  first 

marriage.     Croft  y.  Adam 128 

3.  Resulting  trust — Trust  of  land  resulting  *on  face  of  will — 

oit:         Express  trust— Real  Property  Limitation  Act.     Salter  v.  Cavanagh  .     222 
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And  see  Deed,  3. 


VENDOR  AND  PTJBCHASEB—  1.  Mortgage— Power  of  sale — Deed 
cec-1-  of  covenant,  agreement  for  —  Refusal  to  execute  deed  —  Condition 
cfctt         precedent — Title.     Hallewell  v.  Morrell 384 


2.  Purchase-money — Payment  by  instalments — Special  contract 

— Interest— Stipulation  for  reduction  in  certain  events— Percentage. 
« ££         Attwood  v.  Taylor 344 


jj.  3.  Purchaser  in  possession— Non-payment  of  purchase-money — 

Conveyance  not  executed — Recovery  of  damages  for  breach  of  contract 
only — Pleading.     Laird  v.  Pirn 768 

t  :  4.  Specific  performance— Sale  of  renewable  leaseholds — Purchase- 
money  lodged  with  vendor's  agents — Subsequent  sale  and  conveyance 
to  third  party — Notice  to  second  purchaser —Fraud — Cancellation  of 
conveyance — Costs.     Field  v.  Boland 150 


5.  Title— Charge  of  debts — Lapse  of  time— Notice  to  purchaser. 

Forbes  v.  Peacock 103 

WARRANT  OF  ATTORNEY— Alteration  in  warrant  after  execution 
—Attestation.     Bailey  v.  Bellamy 273 

WASTE — Injunction.    See  Landlord  and  Tenant,  19. 

I.  WILL — 1.  Annuity — Gift  of  £60  a  year  for  ever — Whether  passing  to 

annuitant's  heir  or  to  his  personal  representative.     Taylor  v.  Martindale 

37 

-if*  2*   Terminable  annuity  —  Insurance  on  grantor's  life  — 

Premiums  paid  by  tenant  for  life— Policy  moneys — Assets — Account. 
Money  v.  Oibbs 183 

3.  Estate  tail — Trust  to  purchase  lands  "  of  a  clear  estate  by 

inheritance  for  the  use  of  my  son  A."  for  life,  and  after  his  death  for  the 
use  of  his  first  and  other  sons,  Ac. — Gift  over  on  default  of  sons — Power 

ie*A>         of  leasing — Executed  or  executory  trust.     Herbert  v.  Blunden    .        .     155 

4.  Charge  of  debts — Executor — Unpaid  legacy — Right  to  sue 

barred  by  Statute  of  Limitations — Whether  revived  by  charge  of  debts. 
Piggott  v.  Jefferson 1 


5.  Receipt  for  purchase -money — Title — Notice.     Forbes  v. 

Peacock 103 


6.  Children,  gift  to,  of  A.  B. — No  child  living  at  date  of  will  or  at 

,j#  ^        testator's  death — Whether  grandchildren  can  take  under  gift.    Moor  v. 
ers0fl  Rnisbeck       ,         ,  31 
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WILL— 7.  Children,  gift  to,  of  A.  B.— Trust  for  children  and  their 
issue — Issue  to  take  only  dead  parent's  share — Grandchildren,  whether 
taking  as  joint  tenants  or  tenants  in  common.     Bridge  v.  Yates  132 

8.  Devise— Construction  of  words — Words  falling  within  usual 

sense  of  words  used.     Doe  d.  Howell  v.  Thomas 362 

9.  Estate  tail — "  For  want  of  such  issue."     Doe  d.  Burrin  v. 

Charlton 424 

10.  Lands  of  which  testator  had  "power  of  disposal" — 

Whether  passing  reversion  in  lands  limited  in  strict  settlement.    Dot  d. 
Howell  v.  Thomas 362 

11.  Devise  of  farm  without  words  of  limitation — Residuary 

gift — Estate  in  fee  or  for  life.     Doe  d.  Roberts  v.  Roberts  .     732 

12.  Devise  of  moiety  of  estate  to  children — Power  of  sale  to 

executors,  whether  extending  to  second  moiety  of  estate  given  to  wife 
for  life  with  power  of  appointment  among  children.     Bragg  v.  RyJand 

620 

13.  General  devise  to  separate  use  of  widow — Beneficial 

interest  by  implication — Trust  estates  not  passing  by  devise.     Lindsell 
v.  Thacker 42 

14.  Gift  of  furniture,  Ac,  to  son — Codicil  giving  use  of  books  to 

wife— Absolute  gift  of  books  to  son  subject  to  life  interest  of  wife. 
Cornewall  v.  Cornewall 61 

15.  Gift  of  husband  to  wife  for  her  sole  use  and  benefit — Other 

property  given  for  life  —  Subsequent   gift   over  of  all  property   on 
re-marriage — Estate  of  wife — Fee-simple.    Day  y.  Daveron  48 

16.  Gift  to  husband  and  wife  and  children — Whether  wife  takes 

a  separate  share  of  property  devised.    Paine  v.  Wagner     ...      43 

-  17.  Gift  to  nephews  and  nieces  living  at  testator's  death,  and 

the  children  of  any  other  nephews  and  nieces  then  dead — Whether  gift 
per  stirpes  or  per  capita.     Tornlin  v.  Hatfeild 40 

18.  "  Heirs  "—Devise  to  S.  and  her  heirs — Gift  over  on  failure  of 

issue  of  S.— Death  of  S.'s  only  child  in  lifetime  of  testator.    Doe  d. 
Jearrad  v.  Bannister 714 

19.  Legacy — Abatement — Loss  occasioned  by  breach  of  trust — 

Apportionment  of  loss  as  between  legatees  receiving  legacies  of  fixed 
amount  and  those  entitled  to  residue.    Newman  v.  Williams  .     136 

20. Lapse — Child  dying  in  testator's  lifetime  leaving  issue- 
Wills  Act— Testamentary  appointment  under  special  power.  Griffiths 
v.  Gale 62 

21.  Priority — Postponement — Legacies  given  by  will  and 

codicils — Statement  in  codicil  that  assets  more  than  sufficient  to  satisfy 
legacies  given  by  will.    Stammers  v.  Halliley 2 

22.  Mistake— Devise  of  frr  Leaseholds,  whether  passing 

under  devise.     Doe  d.  Dunning  v.  (  597 
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23.  Release  of  debt  — Gift  aare  of  residue  to  daughter  — 

Direction  to  take  into  account  <        .»  due  from  daughter's  husband — 
Death  of  daughter  in  testator's  7      *ime— Failure  of  gift— Release  inde- 
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pendent  of  gift.     South  v.  Wiflia-  105       ' 

24.  Remoteness— Gift  of  personal  estate  in  remainder  in  trust  for 

children  of  person  still  living  at  testator's  death— Vesting  and  payment 
at  25.     Comport  v.  Austen ,52 
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WILL— 25.  Remoteness — Gift  of  residue  to  children  of  daughter  at 
22— Children  living  at  testator's  death.     Elliott  v.  Elliott  ...      60 

26.  Trust  to  invest  in  land  for  A.  for  life,  remainder  to 

eldest  son  of  A.  at  end  of  six  months  after  attaining  26,  with  inter- 
mediate maintenance.     Jackson  v.  Marjoribanks 21 

27.  Resulting  trust — Trust  of  land  resulting  on  face  of  will — 

Express  trust — Real  Property  Limitation  Act.    Salter  v.  Cammgh  .    222 

28.  Sale  of  devised  estate — Equitable  mortgage  to  secure  pur- 
chase money — Security,  whether  passing  to  devisee  or  to  residuary 
legatee.    Moor  v.  Raisbtck 31 

29.  Survivorship — Gift  in  equal  shares  to  four — Death  of  two  in 

testator's    lifetime  —  Gift  over    of  shares  accruing  by  survivorship. 
Bickfttv.  Ouillemard  . 19 

30.  Power  to  appoint  by  will — Gift  of  residue — Execution.     See 

Power,  1. 

WORDS—"  Heirs."     See  Deed,  2 ;  Will,  18. 

"  Demise."    See  Landlord  and  Tenant,  5. 
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